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ADVERTISEMEN T. 


HE preſent Edition of the INSTITUTIONS of the Law of 
ScoTLAND was undertaken with a View to remove, by 
the Help of ſeveral Manuſcripts, the Obſcurity which e- 


very where occurred in the former Editions of this valuable Syſtem 


of Law; and to add, in Notes, the Alterations which have been in- 


troduced ſince the 1693, by Statutes or Acts of Sederunt. The 
Work was begun by John Gordon, Eſq; Advocate; ad the firſt 


eighty. five Pages were executed by him. After the Preſs had ſtop- 


ped for ſome Time, the 3 Was compleated by William Foe , 
Fohnſtone, Eg; Advocate. 


That the eſtabliſhed 1 of the Book __ calf ol no 


1 Diminution, by the Alterations in the Text, which were judged 


"1.2 va 


proper to be made in this Edition, all theſe Alterations are printed 


in Ttalics. And ſuch of them as have been made without the 


Authority either of the Manuſeripts or of the Deciſions referred 


to in the Book, are, beſides, incloſed by Crotchets ; and the for- 


mer Reading i is placed at the Bottom of the Page. 


The Deciſions referred to, have hank, examined, By as 
means the Quotations have been made correct, the Authors 


Abridgment of theſe Deciſions illuſtrated, by Additions to the 


Text; and wherever the Import of the Deciſions ſeemed to 
have been miſapprehended, this is mentioned in Notes. 


The Places of the Book, which treat of the fame Subject, ; 


are marked by References at the Bottom of the Page. 


In the Continuation of the Work, it was thought unneceſſary 
to refer to the particular Manuſcripts upon the Authority of which 
each Alteration was made. The ſeveral Manuſeripts are now 


: lodged 1 in the Advocates E 
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Prefixed to the Edition 1681. 
To the KING. 


May it pleaſe Your Majeſty, 


I am confident it will tend to the Honour and Renown of Your MA- 
JESTY, and Your princely Progenitors, that You have governed this Nation 
ſo long and ſo happily, by ſuch juſt and convenient Laws, which are here 
offered to the view of the World, in a plain, rational, and natural Method : 


In which, material Juſtice (the common Law of the World) is in the firſt 
place orderly deduced from {ſelf-evident Principles, thro' all the ſeveral pri- 
vate Rights thence ariſing, and in the next place the Expedients of the moit 
polite Nations for aſcertaining and expeding the Rights and Intereſts of 
Mankind are applied in their proper places, eſpecially thoſe which have been 
invented or followed by this Nation. So that a great part of what is here 
offered is common to moſt civil Nations, and is not like to be diſpleaſing 
to the Judicious and Sober any where, who doat not ſo much upon their 
own Cuſtoms as to think that none elſe are worthy of their notice. There is not 


much here aſſerted upon mere Authority, or impoſed for no other Reaſon 
but quia majoribus placuerunt ; but the rational Motives, inductive of the ſeveral 


Laws and Cuſtoms, are therewith held forth : And though the Application of 


thoſe common Rules to the variety of Caſes determined by our Statutes, our 
antient Cuſtoms and the more recent Deciſions of our ſupreme Courts, be pe- 


culiar to us; yet even the Quadrancy of theſe to the common Dictates of Rea- 
ſon and Juſtice may make them the leſs diſpleaſing, and that no Nation hath 
{o few Words of Art, but that almoſt all our Terms are near the common 
and vulgar Acceptation. Yea the hiſtorical Part, relating to the Helps and 
Expedients for clearing and ſecuring the Rights of Men out of the Word 
of GOD, the moral and judicial Law, contained therein, the civil, canon, 
and feudal Laws, and many Cuſtoms of the neighbouring Nations, digeſted 
as they fall in with the common Rules of Juſtice, may probably be accepta- 


ble to. thoſe who may and will allow time for their peruſal. A quaint and 


gliding Stile, much lets the Flouriſhes of Eloquence (the ordinary Condiment 
and Varniſh, which qualify the Pains of Reading) could not juſtly be expected 
in a Treatiſe of Law, which of all Subjects doth require the moſt plain and 


= accurate Expreſſion. To ballance which, the nauſeating burden of Citations are 


as much as can be left out. 


We do not pretend to be amongſt the great and rich Kingdoms of the Earth ; 
yet we know not who can claim preference in Antiquity and Integrity, being . 
one Blood and Lineage without Mixture of any other People, and have ſo con- 
tinued above two thouſand Vears; during all which, no foreign Power was 

| = ever 


DO humbly preſent to Your MAJESTY, a, Summary of the Laus 
and Cuſtoms of Your antient Kingdom of SCOTLAND, which can be 
no where ſo fitly placed, as under the Rays of Your Royal Protection: 
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ever able to ſettle the- Dominion of a ſtrange Lord over us, or to make us 


forſake our Allegiance to Your MA ES T's Royal Anceſtors, our native and 


kindly Kings; whereas moſt of the other Kingdoms are Compounds of divers 
Nations, aad have been ſubjugated to Princes of different and oppoſite Fami- 
lies, and oft- times Foreigners. The great Monarchies, which did deſign Uni- 
verſality, are all broken in pieces, and there is no Family that can claim 
a juſt Title to redintegrate any of them. There is no Emperor nor King 
except YOURSELF, but knows to what other Family their Predeceilors did 
ſucceed, and when and by what means. It is evident, what a Mixture hath 
been in Greece and Italy, in France and Spain, in England and elſuwhere. Ihis 
Nation hath not been obſcure and unknown to the World; but the moſt famous 
Nations have made uſe of our Arms, and have ſtill in grateful Remembrance, 
retained Trophies and Monuments of our Courage and Conſtancy. I here be 
few Wars in Chriſtendom, wherein we have not had conſiderable Bodies of Sol- 


diers rezimented and commanded by themſelves and oft- times general Officers com- 


OO 
manding them and whole Armies of Strangers with great Reputation and Gallantry, 


which did advance them above the Natives of thoſe Countries where they fer- 


ved. Neither have we wanted the Fame of Learning at home and abroad in 
the moſt eminent Profeſſions, Divine or Human. And as every where the 
moſt pregnant and active Spirits apply themſelves to the Study and Practice of 


Law, fo thoſe that applied themſelves to that Profeſſion amongſt us, have given 


great evidence of ſharp and piercing Spirits, with much Readineſs of Concepti- 


on and Dexterity of Expreſſion ; which are neceſſary Qualifications both of the 
Bench and Dar, whereby the Law of this Kingdom hath attained to ſo great 


S 


Perfection, that it may without Arrogance be compared with the Laws of an 


of our neighbouring Nations. For we are happy in having ſo few and ſo clear 
Statutes. Our Law is moſt part conſuetudinary, whereby what is found in- 


convenient is obliterate and forgot. Our Forms are plain and Prompt, whereby 
the Gene rall ity of the Judicious have with little pains much Inſight in our Law, 
and do with the more Security enjoy their Rights and Poſſeſſions; which by 
our public Records are better known than any where, by which we may with 
the greateſt Aſſurance truſt our Purchaſe, ſeeing no Land-right is effectual a- 


gain Purchaters by conſent or by Law, but where the ultimate Perfection there- 


ſeveral Rights without Mixture of any other, whereof there are authentic minute 


Books kept with the Records in each Shire and Juriſdiction, whereby with 


the leaſt Pains or Expence all the Rights, affecting any Land within the 


Courſe of Preſcription, can eaſily be found. We are not involved in the Laby- 
rinth of many and large Statutes, whereof the poſterior do ordinarily abrogate 
or derogate from the prior that it requires a great Part of a Life to be prompt. 


in all thoſe N indings, without which no Man with Sincerity and Confidence can 


conſult or plead, much leſs can the Subjects by their own Induſtry know where 


to reſt, but muſt give more implicit Faith to their Judges and Lawyers than 
they need or oucht to give to their Divines. And we do always prefer 


the Senſe to the Subtilit of Law, and do ſeldom trip by Niceties Or F or- 
malitics. 


The greateſt Fixation and Improvement of our Law hath = by the Eſta- 


bliſhment of the ſupreme civil Judicature of the Kingdom by King JAMES 


Ne Fifth, in the Inſtitution of the College of Juſtice, conſiſting of fifteen Ordi- 

ary Senators, in place of the King's daily Council, which followed His Reſi- 
To and Court, and of the Lords of Seſſion who came in their place, and 
were nominated of the Eſtates of Parliament ambulatory; and the Senators of 
the College of Juſtice were inveſted with the powers of both, and their perſons 
and the plac c of Judicature became fixed, and hath ſo continued near the ſpace 
of an hundred and ſifty Years. This Court was much improven by your MA- 


JES TI's Royal Gran J-father, who delighted e in it, and honoured 
it 


1 


of by Saſine or other Evidents is upon Record, in Regiſters ſet apart for the . 
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it frequently with His Preſence, while He was in Scotland. So did Your 
Royal Father when He came to Scotland to be crowned. And Your MAJES- 
TY hath owned and encouraged it more than any. © 

Four MAJESTY doth not demand or expect great Revenues from this King- 
dom. That, which we can be uſeful in to Your MAJESTY, is our pertonal Service 
and our firm Adherence to Your Crown and Monarchy, and to Your Royal Fa- 
mily, in which we have peculiar Intereſt, and which no Time can communicate to 
any of Your other Dominions, which they neither can claim nor ſhould envy, 
That You are of our Nation and have governed us during twenty Centuries and 
more, and by us you are the moſt antient King in the World, which is the 
moſt noble and reſplendent Jewel -in Your Crown. What Family on Earth 
can parallel that Motto, which an hundred Years ago was written about Your 
Royal Enfigns upon Your Palace : | 


NoB1s REC Invicta MISERUNT 
CENTUM SEX PROavi? 


Therefore Your Royal Family hath been betrothed to a Virgin Crown, which 
never knew another Huſband ; and, though it hath been darkened with Clouds 
and Receſſes, yet never was, and, I hope, never ſhall be in Viduity. The mu- 
tual Affection betwixt Your MAJESTY's Royal Family and this Nation is a 

prime Intereſt to both, which ſhould be much encouraged and improved. Your 
MAJESTY without juſt ground of Jealouſy to Your other Kingdoms may own 
a peculiar Care of us, and we ought to avow a ſingular Kindneſs to and Con- 
| fidence in Your MAJESTY and Your Royal Succeſſors.— This might be fo 


| promoved, that Your MAJESTY might by Treaties have Armies of this Nation 


abroad, entertained without Your Charge and ready at Your Call (as you had 
Dowglas's Regiment in France) which might ſecure Your Peace at Home and 
make You ſtand in need of leſs Aids from Your People. You might alſo have 
thriving Plantations abroad, if theſe, who every Year go from this Nation to 
ſeek their Fortunes abroad, were directed and encouraged. And it is certainly 
a great Intereſt to keep the Nation at Home in conſtant Affection to Your 
MAJESTY and amongſt themſelves, that being ſo united and ſenſible of their 
true Intereſt, they might be ſignificant for Your MAJESTY's Service, which can 
be but of ſmall effect, while they are diſſatisficd or divided. Your Royal 
Grand-father did ſopite and extinguith the Feuds, which were frequent thro? 
this Nation, while no place was free of an inteſtine and barbarous War be- 
twixt moſt of the neighbouring Families; whereof little remains but amongſt 
{ome Clans in the Highlands. There is little Diſcord elſewhere, but the vying 
or envying for a greater Share of Your MAJESTY's Favour and Countenance. 
And there was never a King more fitted to prevent and cure thoſe Picques. 
Beſide the Benignity and Gentleneſs, that hath been ſingular and conſtant in 
Your Royal Family, no Prince nor Perſon, by the general Acknowledgement of 
the World, whether Friends or Unfriends, hath fo little of Suſpicion or Jealouſy, 
Reſentment, Revenge, Auſterity or Severity, as your ſacred MAJESTY, or 
more of a noble Enlargement and Openneſs of Heart and Affection. 

It is a greater Glory to your Royal Family, that You have been chriſtian 
Kings, before any other Family in Chriſtendom were Kings ; and that You and 
Your Subjects of Scotland have been leaſt under the Yoke of Rome in Your 
ſacred or civil Intereſt. Their Arms could never ſubdue You ; but they turned 
on the defenſive; and to exclude Your Valour, two of the moſt famous Empe- 
perors, Severns and Hadrian, were at an incredible Coſt to build two Walls from 
ea to Sea, the Foundations of which are yet known, and a great Part of Ha- 
driau's Wall from Carliſle to Newcaſtle is {till ſtanding. And, albeit the Roman 
Art did prevail more than their Arms, in procuring a Subordination and Depen- 


dence of this Church to the Biſhops of Rome, and Acceptance of the Service 
and 


and Ceremonies, which they embraced not for many Centuries after they were 


Chriſtians, yet in their greateſt Devotion to the See of Rome they kept al- 
ways a conſiderable Reſerve, ſo that it was Barratry (that is, Proſcription, Ba- 
niſhment, and Loſs of Lands and Goods) to purchaſe Benefices from the Court 
of Rome; yea it was not lawful to go to Rome without the King's Licence. 


And the Roman Yoke hath by the good Providence of GOD been fully reject- 


ed by three ſucceſſive Kings during the Space of an hundred twenty three Years ; 
and we have returned to the true, antient and Apoſtolic Faith of Chriſt, warrant- 
ed by the holy Canon of Scripture. And Your MAJESTY is the King in the 
World of the pureſt Religion, and it is Your greateſt Glory and Intereſt, to be 
zealous and valiant for it both at home and abroad, the ſteady Purſuance where- 


of made a Diſtaff not only peaceable and ſecure at home, but terrible to the 


Popiſh Kingdoms, abroad. | 

I have, as diſtinctly and clearly as I could, by this Eſſay, given a view of Law 
and of our Cuſtoms, and the Deciſions of the Seſſion ſince the Inſtitution of the 
College of Juſtice, as they have been remarked and reported by the moſt emi- 
nent Judges and Pleaders from time to time: which I hope ſhall be more enlar- 


ged and improved by others. It hath been my Aim and Endeavour more than 


twenty Years, in which I have ſerved Your MAJESTY as a Senator of Your 
College of Juſtice; of which by Your MAJESTY's Favour I have been Pre- 
ſident near eleven Years. It is but little ſhort of forty Years, ſince I have fol- 


lowed the Study and Practice of Law, conſtantly and diligently, ſo that thoſe, 


who will not deny me Reaſon and Capacity, can hardly deny my Knowledge 
and Experience in the Subject I write of. My Modeſty did not permit me. to 


publiſh it, left it ſhould be judicially cited, where I fat: But now, becoming old, 


J have been prevailed with to print it, while I might over-ſee the Preſs. It was 
not Vanity and Ambition that ſet me on Work; but, being ſo long a Servant 
to GOD and Your MAJESTY in the Matter of Juſtice, I thought it my Duty 
not to ſmother my Thoughts of the immaculate Righteouſneſs of GOD Almighty 
in his moral Law, and of the Juſtneſs and Fitneſs of Your MAJESTY's Laws, 


that J might promote Your Honour and Service, and the Good of Your Subjects, 


which ſhall ever be the ſincere Endeavour of, 


Your MAJESTY 
| Moſt Humble, moſt Affectionate 


And Obedient Servant and Subject, 


FA DALRTMuP LE. 
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ADVERTISEMENT 


Prefixed to the Edition 1693. 


FME former Edition of theſe Inſtitutions being long ago wholly fold 
off, and many being defirous of a ſecond, I did allow the Printer to 
expede the ſame. And becauſe there are ſeveral Alterations and Ad- 
ditions in this, that were not in the former Edition, I thought fit to give the 
Reader ſome Account thereof. „ )))FF FCC 
Firſt, The former Edition was printed when I was abſent, and the Printer 
had not provided a ſkilful Corrector, whereby ſeveral Eſcapes in the Impreſſi- 
on occurred, and ſome Parts of Sentences in the Copy were left out, and many 
of the Citations being in Figures in the Copy, were wrong printed, fo that they 
could not eaſily be found; I did therefore reviſe them, and correct what I found 
wrong cited. „%% ils „„ 5 
| Secondly, The former Edition was collected by me in many Years, and deſign- 
ed chiefly for my particular Uſe, that I might know the Deciſions and Acts of 


i Seſſion, ſince the firſt Inſtitution of it, and that I might the more clear and de- 


termine my Judgment in the Matter of Juſtice. And to that End I made In- 
dexes of all the Deciſions, which had been obſerved by Men of the greateſt 


Reputation, and did cite the ſame: But conſidering that the antient Deciſions, 
were before theſe troden Patbs, which have ſince come to be fixed Cuſtoms, 
and that there were not authentic Copies of theſe old Collections; I thought 


ſit, in this Edition, only to relate to the later and more authentic and uſeful 
Thirdly, In the former Edition, I deſigned the Treatiſe to be divided into 
three Parts, as being moſt congruous to the Subject-matter of Juriſprudence. 


The firſt Part being concerning the Conſtitution of original Rights: The ſe- 
cond concerning the Tranſmiſſion of theſe original Rights, amongſt the living 


and from the dead: The third concerning the Cognition and Execution of all 


theſe Rights. Yet finding it would be acceptable to divide the Inſtitutions of 


our Law into four Books, as the Inſtitutions of the civil Law are divided, and 
eſpecially becauſe there is a more eminent Diſtinction in our Law betwixt 
heritable Rights of the Ground, and moveable Rights; I have divided this 
Edition into four Parts. The firſt being of original perſonal Rights: The ſecond 
of original real Rights: The third of the Conveyance: of both: And the fourth _ 


of the Cognition and Execution of the whole. 


Fourthly, In the former Edition, I made the Titles as comprehenſive as I 
could, that congenerous Matters might be handled in the ſame Titles ; and 
therefore the whole Treatiſe was contained in 31 Titles: But now I have di- 


vided the long Titles in the firſt Book, and put them under more ſpecial Titles, 


and have divided the Paragraphs, and joined them with the ſeveral Titles ac- 
cordingly. ö 


Fifthly, 
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Fifthy, In the former Edition, I made no other Index than the Titles, and 
Summaries of the whole Paragraphs thereof printed together, which might have 
gone far towards Satisfaction, when the Method was ſo natural: But now the 


laſt Part being added, the Titles whereof are ſhort, and needed no Summaries 
of Paragraphs ; I have not re-printed the Paragraphs of the former Parts toge- 


ther, but at the ſeveral Titles: And there is alſo an alphabetical Index of the 
whole added. 

In all which, there is no material Change from what was in the firſt Edition 
as things then ſtood ; ſo that it will ſtill be uſeful, and the Titles may be cited, 


either by that or this Edition : Though indeed this Edition be in a great part 


new, by occaſion of new Statutes of Parliament, Acts of Sederunt, and Deci- 
ſions ſince the Treatiſe was written, and by an entire Addition of the fourth Part, 
which was reſolved and expreſt to be added. And yet it is {Hill the fame Tie- 
tile, and therefore J thought it not proper to give it a new Dedication. 

I have been very ſparing to exprels my own Opinion in dubious Caſes of 
Law, not determined by our Cuſtoms or Statutes, but have rather congeſted 


u hat the Lords have done, than what my Opinion would have been in theſe 
Caſes when they were free. But I have uſed more Freedom, in opening the 
| Fountains of Law and Juſtice, and the Deductions thence ariſing, by the Law 


and Light of Nature and of Reaſon, which is the general Rule of Juſtice for 


the whole World. And the Law and Cuſtoms of Nations, whether common or 
peculiar, ſhould do no more, but clear and aſcertain that general Law of Man- 
kind, by deſcribing the Forms, Orders and Expedients, for making it effectual, 
and altering the Courſe thereof in Things which GOD Almighty hath left in 
the Power of Men, which by their Contracts or Statutes ny may diſpoſe of 


as they ſee convenient. 
I have omitted no material Decifion of the Lords that 1 found, eſpecially 


where they were contrary, and ſeemed to be inconſiſtent, that Judges might not 
be over-ruled by adducing ſome Deciſions, where others about the fame time 


were oppoſite: But I have made uſe of few Decifions in the laſt Part, 


which doth more concern the Form than the Matter of Juſtice. And I have 


truly related what were the Forms, when I came to be a Member of the College 


of Juſtice, and what Improvement thereof hath been made by Alterations and 
— Additions, as Fapenenre thew ed to be TE. 
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IX. Judicial law, | XX. Freedom. 
X. Human lam written and unwritten. XXI. Engagement. 


XI. The law of nations. XXII. Deſcription and diviſion of rights. 
r XXIII. Method of the civil law, and the 
XIII. Feudal law. method here propoſed. 1 


Y deſign being to give a deſcription of the law and cuſtoms of Scot- 

land, füch as might not only be profitable for judges and lawyers, 
but might be pleaſant and uſeful to all perſons of honour and diſcre- 

tion, I did 1 to raiſe my thoughts and theirs to a diſtinct conſi- 


deration of the fountains and principles of the peculiar laws of all nations, which 
common reaſon makes intelligible to the judicious, when plainly and orderly pro- 
poſed: and therefore have always in the firſt place ſet forth that common rule 
of material juſtice, by which mankind ought to govern themſelves, though they 
had no poſitive ſtatutes or cuſtoms ; then ſhewing how theſe are thence intro- 


duced. I have therefore choſen the method I thought fitteſt for this purpoſe, 


and the terms moſt intelligible in common uſe ; and have, as much as I could, for- 
born the terms of art. No man can be a knowing lawyer in any nation, who 
XX hath not well pondered and digeſted in his mind the common law of the world, 
from whence the interpretation, extenſions and limitations of all ſtatutes and cu- 
ſtoms mult be brought ®. I have therefore begun with the common principles 
ol law, and thence have laid down the method I now follow, and have explain- 
dd the general terms commonly made uſe of in law. And there is no term of 
which men have a more common, but confuſed, apprehenſion, than what law is: 


5 and 
Formerly, and then. à See below IV. 1. 61. 


cleareſt conception of it, I can find, is thus: 


2 | Inſtitutions of the law of Scotland. Book I. 1 


and yet there be few terms harder to be diſtinctly conceived or deſcribed. The 
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I. Law is the dictate of reaſon determining every rational being to that, which 3 {1 
is congruous and convenient for the nature and condition thereof: and this will 
extend to the determination of the indifferency of all rational beings. Even 
God Almighty, though he be accountable to, and controulable by none, and fo 


hath the abſolute freedom of his choice, yet doth he unchangeably determine 
himſelf by his goodneſs, righteouſneſs and truth; which therefore make the abſolute 
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ſovereign divine law. The fame is alſo the law of all rational creatures, by which 
they ought to determine and rule their free actions: but the joe dog and conve- 
niency of their nature affords them other dictates of their reaſon, which qua- 
drate not with the divine nature, ſuch as adoration, obedience, common to angels 


and men. And reaſon doth determine mankind yet further, from the convenien- 


cy of his nature and ſtate, to be humble, penitent, careful and diligent for the 


preſervation of himſelf and his kind ; and therefore to be ſociable and helpful, and 
to do only that which is convenient for mankind to be done by every one in the 
fame condition. Whereof the rule in the goſpel is excellent, Do 1% all, as you would e 
have them do to you; which muſt be underſtood, if you were in their caſe, and 
they in yours. Heathen Philoſophers came not the length of this poſitive law, u 
but only to the negative, Quod tibi fieri non vis, alteri ne feceris e. T hence al- 


ſo are the three common precepts in the Roman law, Honeſte vivere, alterum non 
ledere, ſuum cuique tribuere d: all which are evidently the common intereſt and 
advantage of mankind. This is that eternal law, which cannot be altered, being 


founded upon an unchangeable ground, the congruity to the nature of God, an- a L 
els and men; and therefore God cannot deny himſelf, or act unſuitably to his 


divine perfections (and therefore it is ſaid, Shall not the judge of all the earth do 3 rr 


right ©? and that it is impoſſible for God to lie ,) not by any fatal neceſſity, as 
if he had not power and freedom enough, but becauſe his goodneſs, juſtice and 
truth are as certain by his free choice, as are his omnipotency and ſovereignty. |! 
This is alſo called the law of nature, becauſe it ariſeth from the congruity or con- 


veniency of nature, and thence is known by the light of nature. | 
II. Correſpondent to thoſe dictates of reaſon (wherein law conſiſts) which are 


in the underſtanding, there is an inclination in the will to obſerve and follow 


thoſe dictates, which is juſtice ; and therefore it is deſcribed conſtans & perpetua 


wvoluntas ſuum cuique tribuendi s, where, by the will, is not underſtood the faculty, 
but the inclination thereof, determined by the law, to give every one that which 


the law declareth to be due; and it is divided into diſtributive and commutative © 


juſtice. Diſtributive juſtice is the inclination to retribute rewards to the virtuous, 


and puniſhments to the vitious, proportioned to their actings: which is now almoſt 
wholly devolved upon publick authority; little remaining but encouragement and 


Praiſe to the virtuous, and diſcouragement and diſcountenance to the vitious, as al- 


fo the reſerved powers of parents and maſters. Commutative juſtice is the in- 


clination to give every man his right ; and though the name is taken from the in- 


terchange of private rights, yet it reacheth to all preſtations, which are not by 


way of reward or puniſhment. There being nothing here propoſed but the pri- 
vate rights of men, it is only requiſite to conſider the laws, by which private rights 
are conſtitute, conveyed or deſtitute: and theſe are either divine or human. 

III. Divine law is that mainly, which is written in man's heart, according to 


that of the Apoſtle ®, For when the Gentiles, who have not the law, (to wit, written A 


in the word) do by nature the things contained in the law, theſe having not the law 
are a law unto themſelves : which ſhew the work of the law written in their hearts, 
their conſcience alſo bearing witneſs, and their thoughts the mean while accuſing or 


elſe 
b All things whatſoever ye would that men ſhould do to you, do ye even ſo to them, Matth. vii. 12. 
© A ſaying much admired and frequently uſed by the emperor Alexander Severus“ Lampridius in Alex. Sev. 
c. 51. Hocrates had long before expreſled the ſame thing thus, A nagorres vg" eriper ipyiled:, rab 
Tos dAAUs pn TOUleiTet. Ad Nicoclem. © & 3. Inſt. de juſtitia & jure. © Gen. xviii. 25. f Heb, vi. 18. 


s Conſtans & perpetua voluntas jus ſuum cuique tribuendi, pr. Inſt. de juſtitia & jure. h Rom. ii. 14 & 15. 


Common principles of law. 3 


e lſe excuſing one another. This is the law of nature, known naturally either immediate- 
iy [or by the information of reaſon. Immediately i], like unto thoſe inſtincts which are in 
h the other creatures, whereby they know what is neceſſary for their preſervation. So 
HY the firſt principles of this natural law are known to men without reaſoning or experi- 


n ence, without art, induſtry or education, and ſo are known to men every where thro' 
ſo the world, though they keep no communion nor intercourſe together: which is an 
dae unanſwerable demonſtration of the being of this law of nature. It is ſaid to be writ- 
te * en in the hearts of men, becauſe, as ® law uſeth to be written on pillars or tables 
lor certainty or conſervation, ſo this law is written by the finger of God upon 
man's heart, there to remain for ever. Such are the common 1 principles, 
that God is to be obeyed, parents honoured, ourſelves defended, violence repulſed, 
children to be loved, educated and provided for. | 
n- IV. With theſe common principles, with which God hath ſent men into the 
he world, he gave them alſo reaſon, that thence they might by conſequence deduce his 
law in more particular caſes: and this part of the natural law is called the light 
or law of reaſon, and is called by Solomon The candle of the Lord, ſearching the in- 
yard parts l. * ; 6 | 
V. This law is alſo called Conſcience, which is ſaid in the forecited place to bear 
W, witneſs, and thereby our thoughts do either accuſe or excuſe one another, accord- 
al- ing to the judgment or teſtimony we have of our own thoughts, as good or evil, 


on conſonant to, or diſſonant from the law of nature ſhining in the heart; and there- 
nd fore conſcience relates more to the principles of religion, than of morality. As 


when mens laws, to exclude evil cuſtoms, make exorbitant penalties, which in ſome 
f caſes judges modify, in others law or cuſtom hath excluded their modification; 
yet the conſcience of parties moves them not to take theſe exorbitant advantages, 
from which they can be excluded by the poſitive law of no nation. For inſtance, 
the law excludes diſcharges of debts, if a term be aſſigned to prove payment, and the 
term be circumduced ; yet a conſcientious creditor ought not to take twice payment. 
So a great eſtate may be carried away by appriſing for a {mall ſum : but juſt ones will 

not for conſcience ſake ſo extend it. This natural law, as it is derived from theſe 
principles, the nearer it is thereto, it is the clearer ; and by the more immediate 


are {conſequences it be derived, it is the ſurer: for as the body in its progreſſive moti- 
ow on, from one ſtep to another, walketh ſureſt by the ſhorteſt ſteps; ſo doth the 
tug mind in deducing this divine law. Whence it is, that this part of the law of na- 
Ity „ture is not equally evident to all men; but the more of reaſon they have, the more 
ich "Kclearneſs they have of it: which hath made men of reaſon, eſpecially thoſe who 
tive have exerciſed themſelves in the inquiry of right, to be had in high eſteem and ad- 
bus, miration amongſt men, who, though their invention was not ſo eminent, yet their 


10ſt zudgment cloſed and went along with that, as having a native obligation in it. And 
and ſo many times thoſe reſponſa prudentum, have been received with as much authority 
al- and more heartineſs for laws, than the dictates of ſovereigns. Cicero ® doth excel- 
"ay lently ſet forth and diſtinguiſh this natural law from poſitive law; for, ſaith he, Hæc 


in- i oh ſcripta, ſed nata lex: quam non didicimus, accepimus, legimus ; verum ex natu- 
by ipſa arripuimus, hauſumus, expreſſimus : ad quam non dot, ſed ſucti; non inſtituti, 
pri- ed imbuti ſumus : ut ft vita noſtra in aliquas inſidias, ſt in vim, ſi in tela aut latro- 
rhts um aut mmicorum inciderit, omnis honeſta ratio eſſet expediende ſalutis n. _ 
IVI. This law of nature is alſo called Equity, from that equality it keeps amongſt 
to Il perſons: from that general moral principle, Quod tibi fieri non vis, alteri ne 


feceris, whereby juſt perſons in their deliberations and reſolutions ſtate themſelves 


Jaw in the caſe of their adverſaries, and ſo change the ſcales of the balance; which 


rts, 1 olds moſt in commutative juſtice, So parents in the duties of children ought to 
0 onſider, as if their children were their parents, and what in that caſe they would 


. $798 


elſe go to them: and children in their obedience ought to yield all to their parents that 


* hey would demand, if they were their children. But equity is alſo taken for the 
Sev. VETS law 
*, . 


i | . . | | . 
18. Here the words incloſed with crotchets are added to make the ſenſe complete. X MSS. I Prov. xx. 273 
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4 Inſtitutions of the lam of Scotland. Book. I. r 
law of rational nature, whereby nothing is to be done, which is not congruous 8M; 
to human nature, and becoming the ſame ; and whereby that is followed, which if 
it were generally obſerved in the ſame circumſtances, mankind would be happy: 
whereby the common intereſt of mankind is preferred to the intereſt of any part 
of men; whereas vitious ſelf- love preferreth the intereſt of a part to the intereſt 
of the whole. This law of the rational nature of man is not framed or fitted for 
the intereſt of any, as many laws of mens choice be: from the _ whereof re- 
courſe ought to be had to this natural equity. For though mens laws be profitable 
and neceſſary for the moſt part, yet being the inventions of frail men, there occur 
many caſus incogitati, wherein they ſerve not, but equity takes place“: and the li- 
mitations and fallencies, extenſions and ampliations of human laws are brought * 
from equity. And though equity be taken ſometimes for the moderation of the 
extremity of human laws, yet it doth truly comprehend the whole law of the ra- 
tional nature; otherwiſe it could not poſſibly give remeid to the rigour and extre- a 
mity of poſitive law in all caſes . 
VII. The law of nature is alſo termed the moral law, being the ab{Slare and 
adequate rule of the manners of men for all times, places and perſons; and ais de. 
nomination it hath commonly in oppoſition to the judicial and ceremonial law. 
The Roman law doth ſometimes take the law of nature in a moſt ſtrict ſenſe, as 
it excludeth the law of reaſon, and as it is founded in the nature of man, in ſo 
far as it is common with other animals, and therefore they define it to be quod 
natura omnia animalia docuit, as the conjunction f male and female, or marriage, the 
procreation and P education of children a, &c. But even in that law the law of na- 
ture is extended, and diſtinguiſhed into the original and primitive law, and that 
which is derived thence, ſuch as for the moſt part is the law of nations. And there 
is no doubt but there is more of the law of nature founded in the rational nature 
of man, as he is a rational and ſociable creature: ſo that even that, which ap- 
peareth to be in the ſenſitive nature, is truly founded in the rational nature; and 
therefore is not properly communicable unto the beaſts, who have no law but 
their natural inſtin&s, having only ſome reſemblance of the law of nature, there- 
fore called 7a wipers ti ci ns Cul r. ie neo on 
The law of nature, as it is impreſt upon our hearts, ſo in the goodneſs of God it 
is expreſt in his word, wherein he hath not only holden forth thoſe ſacred myſte- 
_ ries, which could only be known by revelation, as having no principles in nature 
from whence they are deducible ; but alſo, becauſe through ſin and evil cuſtom 
the natural law in man's heart was much defaced, diſordered and erroneouſly de- 
= duced, he hath therefore re-printed the law of nature in a viver character in the 
4 Scripture, not only having the moral principles, but many concluſions thence "# 
flowing, particularly ſet forth. This analogy of the law of nature, even in 
3 the hearts of Heathens, and as it is ſet down in the law of God, evidenceth ' 
4 ſufficiently, that both of them proceed from the ſame omniſcient auto. 
—_ VIII. Beſides this natural, neceſſary and perpetual law, God hath alſo given to 
"i men voluntary and poſitive laws, which though not at the pleaſure of men, yet in 
themſelves are mutable ; and as they had a beginning, ſo ſome of them had, and o- 
thers of them ſhall have an end, when the occaſion, exigence and utility, for which 
they were conſtitute, ſhall ceaſe. Such were the ceremonial laws, which containing 
a figurative and typical adminiſtration of the worſhip of God, ſhadowing forth , 
Chriſt and his propitiatory ſacrifice of himſelf, now when the ſun of righteouſ- = 
neſs hath ariſen, theſe ſhadows have flown away, and are in the ſcripture repealed: MW 
in lieu whereof is the outward order of the worſhip and government of the Chri- 
ſtian church. And the laws of God relating thereto, though we are to expect no 
change of them while time is, and are as binding to all to whom their lines are 
 — gone, as the natural law, yet are they no part of it; for they are not written in 
If the heart of man, nor deducible by reaſon from any ſuch principle. Such are the 
ſabbath on the firſt day of the week, the particular offices in the church, their 
3 authort- 
© See below, I. 1. 15. Þ MS, G. 4 fr, Inft, de jure nat. gent. & civ. * Ariſtot, de hiſt. animal. IX. 7. = 


— * — y Þ 2% L n 5 * * = IP 3 
N . | N - > 7 *. p "A py * 2 1 8 = . K n * . wo . 
* v c kr - Ce HY * "KF * ? wh, ur 5 = 2 By FO N 25 p N N 
; h . MT 3G i. 8 7 e *+T N : ung * 4.7 72 4 * 1 1 W ; . 5 "ET n 
Y p 2 X Pe EOS nf bt ny "AY F — G > Put, MG 1 1 pt £ A: * 
- : 2 «7 1 - . ; - 8 o 
> 1 F . "4 9 no Was fa Lv 3 F * 3 
K — 2 — 4 "FA. 4 28 8 — 1 . wap 4 C 4 
4 pas - W — Fe" = — 4 * r _— 12 3 5 hs "4 wy wi $ v. 1 * — IS 7 K | 
OT er eg 2 bs GL 2 1 . : n „ 1 * * ESA T0 PR n "oy 1 „ ** = wy K IO ” » * A 9 2 po 4 
N v * s K a e * 5 ENG A . ib dave IVEY" n - == B = — = 2 * 5 5 * - * e n Pp 
p N I, - % *; — 4 4 ö : 7 — > Cer R Gal x 2-Y 5 G > D f MOI of! 4 N 72 rants Ie 4 4 * — 4 3 - — 4 
* 1 W 1 eee K 4 * r * wa by FOOT a r A * * 2s < A 71 —_— 4 * * 45 * a * * Yo ns. 


p * . : - 
* — aa a wakes —_ - 2 * 1 © 
= . q 8 5 — wo we : . 

1 > 4-4 - >. : * 2 2 n ine 
e N a r 
8 : F «6 © oof 
3 . Rf 
* : 4 x . Fs _ „ 


us urhority and maintenance. For though the law of nature doth teach, that God 
if s to de acknowledged and adored, yet the impowering of ſome certain perſons 
y: Ro be leaders in the publick adoration, and the fixed time thereof, either as it was 


art * nder the law, or as it is under the goſpel, cannot be reached thence, but had its 
eſt beginning, and hath been altered. Some alſo do account marriage in the degrees 
or IF: bidder in Leviticus xviii. to be by the poſitive law of God, though they ac- 


re- Mnowledge it not only to be given to the cus, but to all men: yet the natural 
ble Rnd univerſal averſion of marriage betwixt aſcendents and deſcendents, and abhor- 
ur Fence of that brutiſh commixtion, which is obſerved in all nations, whom corrupt 
li- Fuſtom hath not ſo far depraved, as to forget not only this, but moſt of the un- 
ht Fontroverted laws of nature, do ſufficiently evince the contrary. For if parents 
the and poſterity. be all accounted as one degree, there is nothing prohibited by the 
ra- law of God, but the very next degrees ® of thoſe who are in the place of parents, 
re- zs uncles and aunts; or in the place of children, as nephews and nieces *; or brethren 
nd ſiſters. So that there can be no doubt, but the prohibition of commixtion of 
nd iſcendents and deſcendents is purely natural. . „%% log cer 0 
IX. The prime . law of God is the judicial law, which God by the mi- 
pbiſtry of Moſes 5 


5 cribed to the people of T/rae/ : wherein the Lord was pleaſed 
Mo be the particular law-giver and judge of that people, whom he had choſen from 


a 
fo among all nations for a peculiar people to himſelf, and to whoſe inclinations it is 
uod befitted. There are not a few who eſteem the judicial law obliging unto all nati- 
the ons, mainly becauſe it doth not appear in the goſpel to be aboliſhed, as the cere- 
na- monial laws are, and becauſe of its excellency beyond the laws of hen Heathens 
hat or other men; who might not only err in expediency, rendring their laws unpro- 
lere fitable, but alſo might make them unjuſt and inconſiſtent with the immutable mo- 


are ral law of nature. Which reaſons do ſufficiently infer, that in the conſtitution 
pol human laws chief reſpe& ought to be had to the judicial laws of God; and 


bn they aſſumed, where the inclination of the people, and their condition, do not ren- 


der them inconvenient. But that thoſe laws were accommodate unto the Fews pro- 
per temper, is evident in the law concerning the bill of divorcement *, which Chriſt 
ęcleareth * to be permitted for the hardneſs of their hearts *, which was natural and 
pveculiar to them, of jealouſy and bitterneſs againſt their wives; for which? the 


8 where, by thoſe tokens of virginity for evidencing the wife's faithfulneſs, in not 
hl Airy 1 polluted woman for a chaſte, but alſo the extraordinary and miraculous 
„de. trial by the water of jealouſy : and therefore Chriſt did expreſly abrogate that law, 
the and ſhew us, that Moſes did not command to divorce, but for the hardneſs of 
nce ll heir hearts only permitted it, and did command that, when the husband would 
\ in put away his wife, he ſhould give her a bill of divorce. But it doth not follow that 


the judicial law is in itſelf a law to all nations, or that the Lord purpoſed it ſo to 
be: but on the contrary it appeareth that his purpoſe was only to deliver it for a 
peculiar law to 1/rael, when he faith, What nation is there fo great, that hath ſtatutes 
and judgments 1 righteous, as all this law, which I ſet before you this day 2. And 
"again the Pſalmiſt faith *, He ſheweth his word unto Jacob, his ſtatutes and his 
lich jf;pudgments unto Iſrael. He hath not dealt ſo with any nation: and as for his judgments, 

fſtbey have not known them b. And therefore the ſame law was not to T1/raelites and 
co {trangers, even though b proſelytes, as appeareth in the matter of uſury and bon- 
age, which were allowed as to ſtrangers; but the former ſimply forbidden, and 
the latter limited as to 1/raelites. Neither is there any neceſſity of an expreſs 
* abolition of this law in the goſpel, ſeeing it was not given to all nations, and it 


A FM 

7 . : f PT: 
__ 5 = yet bind the Jews, ſo far as it doth not build upon the ceremonial law. And 
| there 


are ore, that part of the judicial law, which is founded upon, or conducible to 
©, he moral law, may be well received by other nations, to whoſe inclinations the 
, ame expediencies will agree, as moſt of the criminal laws are. And though they 


; * N G. 88 MSS. A. B. and H. . Formerly, nephews, nieces, u MSS. A. B. and G. » Deut. xxiv. 14. 
1 188. X Matth. Xix, 8. MSS. Z Deut. iv. 8, ® MSS, Þ Pſal, cxlyii, 19. do MS. G. 


we 
e 
Kg 


ord not only appointed trials natural, neither v neceſſary nor accuſtomed elſe- 


could ſuit with the frame and current of the laws already eſtabliſhed, yet would 


of thoſe times, would come far ſhort in ours. 


6 bl 


X. Human law is that, which for utility's ſake is introduced by men: which is 
either by tacit conſent, by conſuetude or cuſtom, or by expreſs will or command 4 
of thoſe in authority, having the legiſlative power. And theſe were oft- times writ- *# 


ten; though ſometimes alſo they were not written, as were Lycurgus's laws, which 


not only were not written, but a law againſt it, that they ſhould not be written. 


Hence is the diſtinction of laws in written and. unwritten, becauſe of their origi- 


nal; for ex poſt facto cuſtoms or other unwritten laws may. be written by private per. = 
ſons, but they were not at firſt written by the law-giver. It is true the law is ſome. 
times ſtrictly taken in oppoſition to cuſtom, as it comprehendeth equity or the na- 
tural law, and the edicts and ſtatutes of nations and their law-givers. And ſome- 
times more ſtrictly, as in the vulgar diſtinction of law, ſtatute and cuſtom ; in 
which, law ſignifieth equity or the common law, as ſtatutes and cuſtoms do the pe- 


culiar recent laws of ſeveral nations. And though that be only the law of man, 
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they be far from making up a law to rule any nation now, after man's pravity hath ñ 


Y 


' ſo much increaſed vice and deceit ; for that, which was ſufficient in the ſimplicity = 


which is voluntary and poſitive, conſtitute by man; yet equity and the natural law, 


among the laws of men. 


The laws of men are either common to many nations, or proper to one nation, 
or peculiar to ſome places or incorporations in the ſame nation, as were the muni- 
cipal laws in the Roman republick. And ſuch are ſtill in moſt nations, not only = 
in matters of leſſer moment, but in the higheſt matters of private right ©, as in 


in ſo far as it is allowed, declared and made effectual by man, is in ſo far accounted 7 \, 


ſucceſſion, which is diverſified in many provinces 7 France, Germany and the 7 


. Netherlands and England, as may be inſtanced in the Gavil-kind of Kent. 


XI. The law common to many nations is that, which is commonly called the 
law of nations, which ſtands in the cuſtoms owned and acknowledged by all, or at 


leaſt the moſt civil nations. Which for the moſt part are nothing elſe but equity 


and the law of nature and reaſon ; though in part alſo there be poſitive laws, intro 


duced by common conſent of nations, and which do no leſs oblige thoſe nations, 
as importing their obligatory conſent, . than do the cuſtoms of particular nations 


and incorporations. Such are the laws of captivity and bondage of thoſe taken in 
war, the ſafety of ambaſſadors. Though more guilty of the common quarrel than 
the reſt of the nations, from whom they are ſent, yet for common utility's ſake, 
while they act in and conform to that capacity, they are ſafe: otherwiſe there 
could be no commerce, orderly indiction of war, or pacification. And therefore 
the Romans, when they had to do with barbarous nations, who did not acknow- ® 


ledge this law, did ſend their ambaſſadors to their borders, and there did require 
| reparation, and denounce war, becauſe they could ſafely go no further. And for '® 
the ſame reaſon, though ſlavery be againſt the natural law of liberty, yet it is re- 
ceived for conveniency by the nations, being more willing to loſe liberty than life. 
Such allo are the laws of hoſprtality, or the mutual truſt betwixt the hoſt and 
the gueſt, whom he hath willingly received in his houſe, whereby neither of 


them can act any thing prejudicial to the life or liberty of the other, while in that 


relation. Though otherwiſe they had juſt reaſon, and might do the ſame ; yet the * 
doing of it then were a violating of the law of nations. But for the moſt part 3 

Fo of nations is nothing elſe but equity, and the law of nature and reaſon, '* 
' which ſtandeth as the common rule among men, appointed of God, by which they 
may know, and crave each from other their rights; and in caſe of refuſal may vindi- 
cate the ſame by force. Wherein they are ſtil] regulate by the common law of rea- 


the 


ſon, and the cuſtoms of nations, keeping a juſt proportion betwixt the wrong. and 


7 though taken by force; and not like Draco, who made the puniſhment 7 


of all his laws death (iche therefore were ſaid to be written in blood), Fl making * 
the iſſue of every quarrel to be the conqueſt of the debelled, and the ſwallowing 


e MS. G. d MS. G. e Ms. A. f Formerly, / by making. 
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A up of all their rights, as if they had pactioned to put them all upon the iſſue of 
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th that war, whereas there is nothing in queſtion by either part, but the ſtriving for 


s among us; though the Engliſh ſo name the common current of their civil law, 
1d as oppoſite to ſtatute and their late cuſtoms. Which is ſometimes ſo taken with us. 


1 
1 
1 

1 7 7 3% 


* 1 

; 7 Fr 4 
<0 

4 1 $15 


in * Roman empire hath commended it) even ® though it be not acknowledged as a law 
be- ng, as a rule, followed for its equity, it ſhall not 
in, be amiſs here to ſay ſomething of ! Te 5-5 . 
Ww, The Romans were firſt governed by kings, who gave them laws. Which, being 
ed collected by Papirius in the time of Targuinius Superbus, were therefore called 
the Papirian law. Tarquinius and monarchy being thrown out, the Papirian law 


on, collected in his time and his name, was partaker of his hatred and contempt with 
ni- the people: and there was no fixed nor written law among the Romans k, till they 


ily ſent the Triumviri, Poſtumins, Manlius and Sulpicius to the Greek republicks, to 
in underſtand the laws of thoſe commonwealths, and thence to frame a model of 


law of the twelve tables: which, being comprehended in few words and mar- 
the  rowy ſentences, were! all written upon twelve tables, fixed upon the moſt pu- 


rat blick market-place at Rome, that they might be eaſily known and kept in mind by 


ty all the citizens. 3 Er 1 . 
r0- Ih)heſe were ſo acceptable and ſatisfactory to the Romany, that they have been the 


ns, foundation and principles of all that great body of law which afterwards they had; 
ons all which was ordered according to that ancient law, as extenſions and limitations 


1 ; | Y 3 


in of it. Which was done at firſt by parts, by the plebiſcita, laws enacted by the ſuf- 


and 7 riſconſults, pick out the marrow of all the antient laws, and digeſt them ino ſome 
r of method into the fifty books of the Digeſts or Pandeds: which therefore have 
that the author of every law prefixed to it. He did alſo by Tribonian and others col- 
tthe lect the reſcripts, decrees, and all the edicts of the emperors, which before were 
part more imperfectly compiled in the ? Theodoſtan codex, and which thereafter he per- 
ſon, feed, and named the Fuſtinianean codex: as poſterior conſtitutions of the empe- 
they rors were gathered together in nine collations, which were called the novel conſti- 
indi- 7 7utions. Juſtinian did alſo cauſe frame the four books of the 1n/titutes, as the ſum 


a 


o 
b 
1 
41 


rea- and elements of the whole law. But as nothing human is ſtable, ſhortly after this 


rand 3 greateſt perfection of the Roman law, in the time of Phocas the emperor, who 
nent Er fourth after Juſtinian (who 3 died in the year 565.), the Roman empire 
einge deing oppreſt by the irruption of the Longobardi, the Roman law did alſo ly un- 


up uss. 5 MS8, A. i Miss. A and B. * l. 2. 8 1, 2, 3. D. de origine jur. 1 Mss. u 188 
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8 Inſtitutions of the law of Scotland. Book I. 
der aſhes above the ſpace of five hundred years, until a new ſhape of the Romas 
empire being ſet up in Germany, Lotharius the emperor, who flouriſhed in the 
twelfth century, did again revive and reſtore the Roman law *: which thence was e- 
very where taughtin the ſchools, and enlarged with more vaſt heaps of commentaries 
and treatiſes than were thoſe of the antient lawyers, though not claiming the like 
authority. 8 e 

XIII. In the interim did the feudal law or cuſtoms take riſe among the Longo- 
bards and other nations, who, having expulſed out of 1zaly the Roman empire, were 
willing to change their barbarity, and to be ſucceſſors to the Romans in their ſeats 
and civility; and, that they might maintain their conqueſts, gave out all their lands 
to their ſoldiers and aſſecles, as benefices to them, for their ſervice and afliſtance 
in their wars : the example of which, and the new intereſt it afforded to ſovereigns, 
to have all their territories to hold of themſelves, and moſt of their ſubjects by that 
new relation to become their feudataries and vaſſals, hath given the feudal law 
wings, whereby it hath ſpread itſelf over moſt of the world. | 


XIV. In the declining alſo of the Roman empire, the biſhop of Rome, having 
mounted himſelf unto the imperial eminence of univerſal biſhop, did, in-imitation 
of the emperors, cauſe compile the canon law. And firſt, that part thereof *, which 
is called the Decretum, was perfected by Gratian the monk out of the. fathers, 
doctors and councils, though much wreſted and vitiate towards the intereſts and er- 
rors of the Roman church. And thereafter u the decretals were compiled by pope 
Gregory IX. out of the decretal epiſtles of the popes : which Boniface VIII. 
augmented by addition of the ſixth book of the Decretals. The firſt whereof is 
in imitation of the Digeſts, made of the ſentences of the ancient lawyers, and it 
out of the ſentences of the fathers, doctors and councils of the church: and the 
latter, in reſemblance of the codex, is compacted of the reſcripts of the popes. 
And that nothing may be improportional to the civil law, unto the novel conſtituti- 
ons do anſwer the Clementines and Extravagante. N 
This pontifical law extended unto all perſons and things belonging to the R- 
inan church, and ſeparated from the laity all things that may relate to pious uſes, ⁵ 
or which may be claimed to be under the protection of his holineſs, as orphans, ⁵⁶ 
the wills * of defunts, the matters * of marriage and divorce. All which by long 
* force and fraud of his fulminations he hath * obtained to be exempted from the civil 
authority of thoſe ſovereigns who are devoted to that ſee. Thoſe perſons and: 
—_ things being holy, are not to be temerate by the profane hands of princes or free 
= people. And fo deep hath this canon la been rooted, that, even where the pope's 
1 authority is rejected, yet conſideration muſt be had to theſe laws, not only as * 
= thoſe, by which church benefices have been erected and ordered, but as like- 
| wiſe containing many equitable and profitable laws, which becauſe of their weigh- 
ty matter, and their being once received ©, may more fitly be retained than re- 
VV EY DR Oi fled A or, 
; XV. Before we come to the cuſtoms of Scotland, there lies this block in the way 
of all human laws, that ſeeing, as hath been ſaid, equity and the law of nature and 
reaſon is perfect and are then all laws of mens conſtitution ſeem not only to 
be dangerous, in that they may impinge upon the perfect law of God, but alſo to 
be uſeleſs and unprofitable, ſeeing men may live better and more ſafely by the di- 
vine dictates of God written in our hearts, than by the devices of men; fo that it 
may be thought, that thoſe, who inſtead thereof, embrace the laws of men, may 
meet with the reproof of the 1/raelites, who were ſaid to rejet God from reigning 
over them d. This reaſon is ſo preſſing, that if the law 45 nature and of reaſon 
were equally. known to all men, or that the diſpenſers thereof could be found ſo 
knowing and ſo juſt, as men would and ought to have full confidence and quiet- 
neſs in their ſentences, it would not only be a folly, but a fault to admit 8 any 
other law. But the prime intereſt © of men being to enjoy their rights, not only 
in 
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n afery and ſecurity, but in confidence and quietneſs of mind, that they may 
lcarly know what is their right, and may ſecurely t enjoy the ſame; therefore hu- 
an laws are added, not to take away the law of nature and reaſon, but ſome of - 
X Ihe effects thereof, which are in our power. And therefore, as by the law of na- 
5 ure man is a free creature, yet ſo as he may engage himſelf, and being engaged, 
_ Þy the ſame law of nature he muſt perform: ſo. mens laws. are.nothing elle, but 
ehe publick ſponſions of princes and people, which therefore even by the law of 
© *KDature they ought and muſt perform. And therefore they are introduced, 
. Firſt, For clearing and condeſcending on the law of nature and of reaſon. Such 
e laws can none quarrel, becauſe they do not alter, but declare 9922 ; and that 
ery neceſſarily, becauſe, though equity be very clear in its principles and in theſi, 
et the deduction of reaſon further from the fountain, through the bias and cor- 
« + ption of intereſt, may make it much more dubious in hypotheſi, when it comes. 
” o the decifion of particular caſes in all their circumſtances. And therefore it is 
'Þ 9 eceſſary it be ſo fixed and cleared by ſtatutes and cuſtoms ſuitable thereto, that 
he people may be ſecured. : 85 : 


| Secondly, There be many points of right competent to men in equity, 1 ir may oy 
de more profitable for the people to forbear the purſuance of them, than to be at 


” the trouble and the expences of the purſuit (as when human laws do cut off mat- 
A ters of leſs concernment), and in them rather take themſelves to the honeſty of 
T their party, than to compulſion by remedies of law. Such are the remuneratory 
2 dbligations of gratitude, and the inward obligations of the mind, as of affetion, 
„ hoe, kindneſs, &c. according to the proverb, We cannot poind for unkindneſs. It is 
0 Wot: to be doubted but there be more ſuch obligations, than are the obliga- 


ions relating to outward performances of ſome palpable or ſenſible thing: and it 
nay caſily appear what vexation it might breed, if not only the latter, but alſo 
he former might be all purſued and extorted by compulſion of law. And none 
an think the law of nature injured, becauſe of common conſent men will ſpare 
hemſelves the labour to purſue thoſe things which they may eaſily diſpenſe with. 
And ſo likewiſe for the ſame reaſon, though by the moral law we are obliged to 


„ Move our neighbour as our ſelves, from whence ariſe the duties of charity and mer- 
1 , aſſiſtance and relief; yet for the moſt part men do not compel for the negative 
1 f theſe commands, but only for the contrary acts, of injury by doing evil in- 


Wſtcad of good v. 


5 Thirdly, For the ſecurity of the people, and anticipation of error and fraud, and 
Se 


hat evident probation may be had, men do moſt profitably order deeds to be done 
In ſuch a palpable and plain form, as it may eaſily appear, whether falſe or not. In 
ich there can be no injury, ſeeing the manner of doing thoſe deeds is free, and 

In our power. Thus, though the diſpoſitive will of the proprietar be ſufficient 
$80 alienate any thing that is his, and to conſtitute the right thereof in another, yet 
dy the civil law and cuſtom of moſt nations delivery or apprehenſion of poſſeſ- 
on for conveying the right of goods is requiſite, and ſaſin is neceſſary for con- 
eying of the rights of lands by the feudal law: and fo by our cuſtoms: aſſigna- 
oons are not effectual to transfer perſonal rights, till intimation follow. Our cuſtom 
lo appoints writ to be made, where it is eaſy and ordinary to be done: and there- 
ore, as the penalty of the negle& or contempt thereof, doth exclude witneſſes in 

Natters of importance, and admitteth only writ, or oath of party, in caſes where 


a rrit is accuſtomed. So the Romans ordained that, becauſe in the agreements of 
be people, when they ſtood in mere conference, words were eaſy to be miſtaken 
on y themſelves or witneſſes, therefore the parties ſhould perfect ſuch contracts by a 
fo olemn ſtipulation, wherein the one party did interrogate, if the other did agree 
et- s ſuch terms as he expreſt, and the other immediately repeated his anſwer, cloſing 
NY ich him in terms: and therefore, if they did not ſo ſtipulate, they refuſed them 
aly 9 tion thereupon, as a naked paction. | 1 


C hy Fe Fourthly 


x MSS. 8 l. edit. and MSS. Þ See below, I. 35 6 


10 Inſtitutions of the law of Scotland. Book I. 
Fourthly, Moſt nations for the flouriſhing of their families do otherwiſe diſpoſe | 
of their eſtates and poſſeſſions, and their laws do order them otherwiſe, than the | 
law of nature doth. For the moſt part the heritage, and ſucceſſion in the whole 
land-rights, belongs to the eldeſt ſon, as the ſtem and line of the family, and the | 
parents are preſumed to provide the reſt of their children with competent portions ; | 
though by the law of nature the right of ſucceſſion doth belong to all. And, even 
in this, poſitive law altering the courſe of the law of nature hath its example 
from the judicial law of God, by which the males exclude the females, and the 
eldeſt hath a double portion. 5 ES 
 Fifthly, According to the humours and inclinations of people, men do lay the 
| heavier penalties upon their tranſgreſſion of ſuch laws, as ſtand in oppoſition there- 
unto. hich may be altered when thoſe inclinations alter: and when that hy- 7 
mour becomes national, they forbear to make or exerce laws againſt them: So the 
Lord did frame the law of Moſes for the humours of that people, in fome things 
ermitting without puniſhing the tranſgreſſion of the moſt palpable and weighty "8 
[7568 of nature, as in polygamy and divorce ; and alſo extending the proportion of ü 
equality obſerved in the law of nature in reſtitution and retribution, as in theft. ca 
Hence it appears how neceſſary the laws of men are. Yet ſurely they are moſt : 
happy, whoſe laws are neareſt to equity, and moſt declaratory of it, and leaſt al- 
tering of the effects thereof, except in caſes eminently profitable, like unto thoſe * 
now pointed at. Yea, and the nations are more happy, whoſe laws have entered 
by long cuſtom, wrung out from their debates upon particular caſes, until it came # 
to the conſiſtence of a fixed and known cuſtom. For thereby the conveniencies 3 
and inconveniencies thereof through a tract of time are experimentally ſeen : ſo 
that which is found in ſome caſes convenient, if in other caſes afterwards it be 
found inconvenient, it proves abortive in the womb of time, before it attain the matu- 8 
rity of a law. But in ſtatutes the lawgiver muſt at once balance the convenien- 
cies and inconveniencies ; wherein he may and often doth fall ſhort :: and there 

do arife caſas incogitati, wherein the ſtatute is out, and then recourfe muſt be had 
to equity!. But thoſe ſtatutes are beſt ®, which are approbatory or correQory of 
experienced cuſtoms. And in cuſtomary law, though the people run fome ha- 
zard at firſt of their judges arbitrement; yet when that law is come to a full con- 
ſiſtence, they have by much the advantage in this, that what cuſtom hath chan- # 
ged v is thrown away and obliterate without memory or mention of it: but in ſta- WW# 
tutory written law, the veſtiges of all the alterations remain, and ordinarily in- na 
creaſe to ſuch a maſs, that they ceaſe to be evidences and ſecurities to the people, 
and become labyrinths, wherein they are fair to loſe their rights, if not them- 
ſelves ; at leaſt they muſt have an implicit faith in thoſe, who cannot comprehend c 
them, without making it the work of their whole life. 
XVI. Our cuſtoms, as they have ariſen mainly from equity, ſo they are alſo en 
from the civil, canon and feudal laws, from which the terms, tenors and forms na 
of them are much borrowed: and therefore, theſe (eſpecially the civil law) have 
great weight with us, namely, in caſes where a cuſtom is not yet formed. But rio 

none of theſe have with us the authority of law, and therefore are only received 

according to their equity and expediency, ſecundum bonum O equum. And though 
it may appear from ſome narratives of our ſtatutes, that the parliament doth own an 
the civil and canon laws to be our law, as in the revocation of King James IV. 
part. 1493. c. 51. where it ſaid, Since it is permitted by the conſtitutions of laws 
civil and canon that minors may revoke, Oc. (So likewiſe notars o forgers of falſe i 
writs are ordained to be puniſhed after the diſpoſition of the common law, both ca- 

non and civil v, parl. 1540. c. 80, parl. 1551. c. 22. And in the act eſtabliſhing WM 
religion, all acts contrary or conſtitutions canon, civil or municipal are abrogated, ai 
7250 1567. c. 31.) yet that amounts to no more, than that thoſe laws are an ex- 
ample, after the ſimilitude whereof the parliament proceeded. And though in! 
Pa | Ac 8 caſes ey 

i 1. edit. & MS. G. k MSS. | See above, I. 1. 6. m MSS. B. and G. u J. edit. and MSS. B. and G. o 1. 1 ' 
edit. and MSS. P MSS, B. and G. and the acts cited. 4 MSSB. and G. t | s. 
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. rie. I. Common principles of law, 3 
ſe aſes of falſhood the puniſhment be aſſumed, as in the civil and canon * law, which 
he %% make that a part of our law, yet it will not infer, that even in ſo far it 


as our law before, much leſs i» the whole. And there is reaſon for the abro- 
ation of the canon law at the eſtabliſhing of the proteſtant religion, becauſe 
Wn the popiſh church. it was held as an authoritative Jaw : but ſince it is only e- 
Neemed a law as to thoſe caſes, that were acted by it, when it was in vigour; and 
n the reſt, only as our cuſtoms aſſume ſome particulars thereof, according to 
he weight of the matter. But for the full evidence of the contrary, there is an 
fexpreſs and ſpecial ſtatute, declaring this kingdom ſubject only to the king's laws, 
and to no other ſovereign's laws, parl. 1425. c. 48. parl. 1503. c. 79. | 
Vea the law of Scotland regulates the ſucceſſion and rights of Scot/men in Scot- 
and, though dying abroad, being reſident there: as was found in the caſe of co- 
ZRonel Henderſon's children, who, having died in H alland, legated upon heritable 
ponds, according to the cuſtom there, yet they were found not to be conveyed by 
"*Keſtament, but to belong to his heirs, according to the law of Scotland. 9g. Decem- 
er 1623. The like betwixt Melvil and Drummond, 3. July 1634. And* in the 
caſe of the executors of William Schau Factor at London, dying there, it was 


Wound that a nuncupative teſtament confirmed in England, being contrary to the 


al- flaw of Scotland, which admits of none ſuch, was null, and the neareſt of kin 
zoſe Ewere preferred to the executor and univerſal legatar named there, January the 19. - 
red 81665. Schau contra Lewens u. But as to the manner of probation, or ſubſcription, 
nen the law of the place regulates ', 11. December 1627. Falconer contra the heirs of 
cies Beaty; 27. July 1633. Gordon contra Worly ; 15. February 1630. Harper contra 
: ſo Jaffrey. So a bond by an Engliſhman | and a Scotſman both reſiding in England v] to 


a Scotſman reſiding there, being after the ſtile of England, payment thereof was 
found probable by witneſſes, and by the oath. of the cedent, againſt the aſſigny, 
28. June 1666, Macmorlan contra Melvil. Vet a bond, granted by Scotſmen to an 
Engliſhman in England, found regulate by the law of Scotland, and not to be taken 
away by witneſſes, being after the ſtile of Scotland, and regiſtrable in Scotland, De- 
cember 8. 1664. Scot contra Henderſon and Wilſon, But the law of England and 
other foreign nations being matter of fact to us, the ſame was found probable by 
the declaration of the judges there, January 18. 1676. Cuningham contra Brown. 


han- The law of Scotland (as of all other nations) at firſt could be no other, than 
\ ſta - £quum & bonum, equity and expediency. For it is not to be ſuppoſed, that any 
in- nation at their firſt aſſociation and owning of * government did appoint poſitive 
ople, laws; nor could they have cuſtoms anterior to their conſtitution : and yet it is ne- 
\em- WT ceflarily implied, that they muſt ſubmit to, and be governed by a law, which 
nend could be underſtood no other, than what their ſovereign authority ſhould find 


E juſt and convenient. It may be, ſome cities at their firſt conſtitution might have 
enacted laws: but it cannot be found in all the records of antiquity, that ever an 
nation or country did ſo. Whatſoever be ſaid of the Salic law of the French, which 


have they hold ſo ancient and fundamental, the ſame is either fictitious or long poſte- 
But rior to their conſtitution into a nation. And therefore, as in arbitrements par- 
eived dies are underſtood to ſubmit themſelves to arbiters ſecundum arbitrium boni viri, 
ough ſo nations of old ſubmitted to their princes, chooſing rather to refer their intereſts 


own and differences to the determination of their ſovereigns, than that every one ſhould 
be a judge to himſelf, and ſhould take and hold by force, what he conceived to 
8 | be his right, without any ſuperior judge than himſelf! to appeal to, and thereby 
I live in re war. Whence government neceſſarily implies in the very being 
thereof a yielding and ſubmitting to the determination of the ſovereign authori- 
y in the differences of the people, though one or either party ſhould conceive 
hemſelves injured ; that thereby private opinion may give place to publick autho- 
n ex-: a ty; although they had natural power ſufficient to withſtand the ſame. Otherwiſe 
hey behoved to diſſolve authority and ſociety, and return to the ſovereignty of 
1 . 5 a their 
„ „ . ss. „ 1. edi. and MSS. * 1. edit. and MSS. t Formerly, And lately. u See below III. 8. 35. and 
1 85. J. edit. and MSS. v What is within [ J, is ſupplied from the deciſion, & MS. G. 5 I. edit. and MS. G. 
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tion appeals were in force: in place whereo 


their private judgment and their natural force, from which they did flee unto the 
ſanctuary of government; which ?, though it may ſometimes err, yet can be no- 
thing like * thoſe continual errors, when every one owns himſelf as * ſovereign 


judge in his own caule. 


became accuſtomed, cuſtoms always continuing and proceeding. So that every 


nation, under the name of law, underſtand their antient and uncontroverted cu- 


ſtoms time out of mind, or © their firſt and fundamental laws e. So the Romans ac- 


counted their laws of the twelve tables: and when they did expreſs any thing to L 
be ſuch , ipſo jure, they meaned it to be ſuch by that antient law, in oppoſition 


to their recent cuſtoms, introduced by their pretors and conſtitutions of their people, 
ſenate and princes. The Engliſh alſo by their common law, in oppoſition to 
{tatute and recent cuſtoms, mean their ancient and unqueſtionable cuſtoms. In like 


manner we are ruled in the firſt place by our ancient and immemorial cuſtoms, 


which may be called our common law; though ſometimes by that name is under- 
ſtood equity, which is common to all nations, or the civil Roman law, which in 
ſome ſortis common to very many. By this law is our primogeniture, and all de- 


grees of ſucceſſion, our legitim portion 8 of children, communion of goods be- 
tween man and wife, and the diviſion thereof at their death, the ſucceſſion of 8 
the neareſt agnates, the terces of relicts, the liferent of husbands by the courte- 


ſy, the excluſion of deeds on deathbed ®; which are anterior to any ſtatute, and not 


comprehended in any, as being more ſolemn and ſure than thoſe are. 


In the next place are our ſtatutes, or our acts of parliament, which in this are in- 
ferior to our antient law, that they are liable to deſuetude, which never incroach- 


es on the other. In this we differ from the Engliſh, whoſe ſtatutes of parliament, of 
whatſoever antiquity, remain ever in force till they be repealed : which occaſions 


to them many fad debates (publick and private) upon old forgotten ſtatutes. But 
with us the lords of ſeſſion, being by their inſtitution authoriſed with power to 


make rules and ſtatutes to be obſerved in the manner and order of proceeding *, 


and adminiſtration of juſtice, parl. 1537. c. 43. parl. 1540 c. 93; therefore, as 
to the matter of Juſtice, their authority by their inſtitution is utterly to decide 


and determine, but appellation to the king or parliament, parl. 1457 c. 62. re- 


newed in the inſtitution of the college of Joe kk Before the firſt inſtitu- 


lords decreets upon debate, being formal, are irreducible upon alledgeance of ini- 
quity, and extend not only to the interpretation of acts of parliament, but to the 
derogation thereof, eſpecially ſo far as concerns the adminiſtration of juſtice, which 


is ſpecially committed to them. Whereby all the old acts of parliament concern- WY 


ing the form of proceſs are in deſuetude : and fo in ſeveral points! more recent 
ſtatutes. For inſtance, albeit by the act of parliament 1621 c. 18. reductions of 
infeftments are appointed to be ſuſtained by exception or reply ; yet the lords 


ſeeing that this is inconſiſtent with the neceſſary and ordinary form of proceſs, 
whereby rights cannot be annulled or reduced, till the parties and their authors 


be called, that the ſame may be firſt produced, therefore they do not take away 
infeftments by exception or reply, notwithſtanding of the ſaid ſtatute. But there 


is much difference to be made betwixt a cuſtom by frequent deciſions, and a 


ſingle ® deciſion, which hath not the like force. Yet frequent agreeing deciſions 
are more effectual than acts of ſederunt themſelves, which do eaſily go into de- 


Trang | 


Where our antient law, ſtatutes and our recent cuſtoms and practics are de- 
fective, recourſe is had to equity, as the firſt and univerſal law, and to expediency, | 
whereby the laws are drawn in conſequence ad ſimiles caſus. But if it appear 

- "mM | that 


y I. edit. & Ms. G. * MS. G. I. edit. and MS. G. b MS. G. J. edit. and MS. G. d MS. G. e. edit. 


and MS. G. Ms. G. 3 MS, G. h I. edit. and MS, G. i See below III. 4. 27 and 35. K 1. edit. & MS. 
G. 5k See below IV. 1. 52.— 57. I. edit. m MS, G. | SY = | 


Next unto equity, nations were ruled by conſuetude, which declareth equity ³ 
and conſtituteth expediency d. And in the third place, poſitive laws of ſovereigns 


reduction ſucceeded. So that the 7 
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at ſuch caſes have been of purpoſe omitted by the parliament, the lords will not 
Lain the ſame. As albeit by the act of parliament 1621. c. 6. compoſition 
gn 7 tc ſuperiors for receiving appriſers be appointed, and the ſame in the next act o- 

A tted, as to adjudgers; therefore the lords preſuming thence, from the propinqui- 
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of theſe acts, that ſuch compoſitions were omitted of purpoſe, they would not 
tend the benefit of the ſuperior to a compoſition in adjudications, 21. of Fuly 
$636. Grier contra L. Closburn. But now it is extended to adjudications: and 
"© theſe the ſuperior hath a compoſition by the act of parliament 23. December 
E How far the civil, canon or feudal law have place with us, hath been already 
did. But it is not to be thought that the feudal law is our proper law, as Craig re- 
tes, /ib. 1. d. 8. pen. there being ſcarce any ſuch e thing as a common feudal law; 
Int it is local, and cuſtomary to every place, and doth not extend to the half of our 


"an "Fehts. Craig doth very well obſerve near that place r, that thoſe books called 
1s, MRegiam majeſtatem are no part of our law, but were compiled for the cuſtoms of 
5 _*B-2/and in XIII. books by the Earl of Cheſter, and by ſome unknown and in- 
in @nſiderate hand ſtoln thence, and reſarcinate into thoſe four books which paſs 
le. amongſt us. Which though they be mentioned for to be reviſed and reformed. 


With our former ancient laws, parl. 1425. c. 54. parl. 1487. c. 115. yet theſe 
o not wean halo, them, as already become our laws, but as /uch a, as by altera- 
on thereof may become our law. | 5 


51 Ihe law of Scotland in its nearneſs to equity, plainneſs and facility in its cu- 
 *ZKoms, tenors and forms, and in its celerity and diſpatch in the adminiſtration and 
in- ecution of juſtice, may be well parallelled with the beſt law in Chriſtendom: 
þ- Phich will more plainly appear, when the proportion and propinquity of it to 
of aquity ſhall be hereafter demonſtrate.  _ % ol gooey 
ns XVII. Before we come to the common principles of law, this queſtion would 
zut e reſolved, Whether law may or ſhould be handled as a rational diſcipline, having prin- 
26 ples from whence its concluſions may be deduced? Moſt lawyers are for the ne- 
TY zative part, eſteeming law, eſpecially the poſitive and proper laws of any nation; 
1 Mcapable of ſuch a deduction, as being dependent upon the will and pleaſure of 
ide awgivers, and introduced for utility's ſake, and fo frequently alterable, that they 
= tannot be drawn from prior common principles, and keep the artificial method of 
tu- ational diſciplines: and therefore they reſt ſatisfied with any order, whereby the 
the the particular heads and titles may be found. Whereunto the confuſed order of 
ni- he civil law (which is the greateſt blemiſh in it) hath been inſtrumental: for 
the here is is nothing more ordinary for learned men, than to maintain their authors, 
ich nd, through their reſpect to them, not to be ſenſible of their tolerable errors. 
rn- here is little to be found among the commentaries and treatiſes upon the civil 
ent aw, arguing from any known principles of right; but all their debate is a congeſti- 
yy pn of the contexts of the law: which exceedingly nauſeates delicate engines, therein 
rds finding much more work for the * memory than judgment * in taking up and re- 
eſs, aining the lawgiver's will, rather than ſearching into his reaſon. Yet there are 
ors Pot wanting of late of the learnedeſt lawyers, who have thought it both feaſible 
Jay nd fit, that the law ſhould be formed into a rational diſcipline, and have much 
ore egreted that it hath not been effectuated, yea ſcarce attempted by any; as Du- 
da renn de ratione diſcendi docendique juris, and Grotius in his Prolegomena " to his 
ons earned treatiſe de jure belli ac pacis, For which there are many pregnant rea- 
ons. 55 
wa , As we have hinted before, equity or the law of nature ſtandeth wholly 
de- n. thoſe practical principles, which are created in and with the ſoul of man, and 
ey, riſe in him without reaſoning or debate as naturally, as the heat doth from the 
„ear e, or the light from the ſun, and in thoſe rules of righteouſneſs, which are de- 
at luced thence by evident reaſon: ſo that law is reaſon itſelf, as it is verſant about 
2 YT | > MS. G. o ls. G. p 8 11. 41. edit. and MS, G. r Formerly commonly efteeming. $ MSS. : Iedit, and MSS. 
MS. NF | MSS, w I. edit. and MSS. | : | 
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the rights of men, and therefore called the law of reaſon. And can there be any 


3 2 . "000 on 
thing more congruous to a rational diſcipline, than reaſon itſelf, and its prin- n: 


- Secondly, God in his goodneſs hath given man a more radiant ray * of reaſon, Me 
and preſerved it more after his fall, about his rights! meum & tuum, than in any o. Mea 
ther ſcience or knowledge: which for the moſt part are dubious and conjectural, fo 
and attainable only with great pains. But in the matters of right, a man of rea- m. 
ſon, though without education, if not blinded or biaſſed with affection or intereſt, 
and marred with the ſtatutes and cuſtoms of men (which are but as their contracts xo 
and matters of fact to him,) would be able to diſcern right from wrong: though #_ 
he cannot be fo diſtin, as, by reflecting on his own knowledge, to take up, and 
hold forth the grounds upon which he doth proceed, or to reach matters of 
intricacy or difficulty, which require more eminent judgment and long expe- 
Hence. 5 5 g „ | RES 5 | % 1 

Thirdly, God doth expoſtulate and argue with men, even for the * moral du- > 
ties, from thoſe common principles of righteouſneſs, which their conſcience can- 
not reject, as it is evident every where in his word. And therefore ſeeing the law _ 
hath ſuch principles, it may and ought to be held forth, as it is deduced from them, 

As to the diffieulties, which ſeem to ariſe from the variety and multiplication of 

_ poſitive laws, it will ſay nothing. For ſeeing poſitive law is only to declare e- of 
quity, or make it effectual, and in ſome caſes to lay aſide the effects of it, for the hu 
profit of man now in his lapſed eſtate, it may be eaſily ordered, by bringing it rat 
to the parts of equity, whereunto it doth relate. And as a man's body may wel! 
be defcribed, though it be not naked and in its pure naturals, and have its hair be. 

cut and ordered, and ornaments upon it; all which will fall to be deſcribed as hi 
appendicles to the ſeveral parts of the body, which they adorn : ſo equity is the oF 
body of the law, and the ſtatutes of men are but as the ornaments and veſtiture 

thereof; and in the explanation of every part of it, will moſt fitly fall in accor- 
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dingly. But the beſt demonſtration of this will be ocular, by our delineation of ral 
equity and poſitive law together. . the 
XVIII. The principles of law are ſuch as are known without arguing, and to n 


which the judgment, upon apprehenſion thereof, will give its ready and full al- 
ſent; ſuch as, God is to be adored and obeyed, parents to be obeyed and honoured, 
children to be loved and entertained. And ſuch are thoſe common precepts which 
are ſet forth in the civil law, to live honeſtly, to wrong no man, to give every man 
bis right. But here we ſhall ſpeak of the moſt general principles, which have 
influence upon all the rights of men, leaving the more particular ones to the right? 
flowing therefrom in their proper place.. „„ 
The firſt principles of equity are theſe three *: 1. That God is to be obeyed , 
man; 2. That man is a free creature, having power to diſpoſe of himſelf and of 
all things, in ſo far as by his obedience to God he is not reſtrained ; 3. That this 
freedom of man is in his own power, and may be reſtrained by his voluntary en- 
gagements, which he is bound to fulfil. Or 0b take them up more ſummarly, = 


the firſt principles of right are obedience, freedom and engagement. 1. 
There are alſo three prime principles of the poſitive law; whoſe aim and inte- 

reſt is the profit and utility of man. As the natural law is in æquo, ſo the poſitive 8 
law is in bono or #tili : and upon theſe two legs doth juſtice move in giving e- 
very man his right. If man had not fallen, there had been no diſtinction betwixt 
bonum and equum nor had there been any thing more profitable, than the ful“ 
following of the natural law. But man being now depraved, and wanting juſtice, 
or that willingneſs to give every man his right, and apt to fraud or force ; there- 
fore in this eſtate it is profitable for him, to quit ſomething of that which by e- 
quity is his due, for peace and quietneſs ſake, rather than to uſe compulſion and 
quarrelling in all things; and to find out expedients and helps to make equity 
effectual: and therefore to make up ſocieties of men, that they may mutually defend 
| „„ ONC Re 


* 


* MSS. 7 I. edit. and MSS. 2 MSS. MSS. B. and G. b MSS, 


15 


on, he ſociety, property and commerce. The principles of equity are the efficient 


Eu 
and to the authority and will of his maker, immediately CN without any ty up- 


of n him by himſelf, intimate to him by the law of nature, light of reaſon, and 
pe- the conſcience, whereby man diſtinguiſheth betwixt right and wrong, betwixt 

_ hat is duty, and what is not duty. Hence do ariſe thoſe obligations upon man, 
. | 


an- by the will of God. And therefore theſe are fitly called obediential obligations. 
law I he firſt and moſt general whereof is, To love the lord our God with all our heart, 
em. and our neighbour as ourſelves : on which, faith our Saviour 4, hang all the law and 


1 of he prophets, Which is a clear demonſtration from his mouth of the dependence 
e e- of the moral law upon this principle. Such are alſo the obligations betwixt 


the husband and wife, parents and children, and the obligations of reſtitution, repa- 
git ration, and remuneration : in all which weare engaged, not by our will and con- 


well Went. And ſuch are the obligations which the civilians call guaſi ex contractu, 
hair 
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3 becauſe they find them obligatory, and yet not by contract, and not adverting to 
d as this their riſe from obedience, reduce them to contracts by a quaſt ©. bn 


Peg 


F 


the XX. Where obedience ends, there freedom begins: and man by nature is free 
ture in all things, where this obedience has not tied him, until he oblige himſelf. It 
cor- is a great mercy to man, that God hath abliged him only in a few neceſſary mo- 
n of ral duties, and has left him free in much more, without any ty upon him as to 
__ WMthe matter, but with a liberty ad contradictoria, that he may do or not do, and ad 
contraria, that he may do this or the contrary, providing that whatſoever he do, 


(even where he is free) be ordered and directed to the glory of God. It hath 


red, | been the opinion of ſome, both learned and pious, that there is nothing indifferent. 
hich in au exercito, or as it is inveſted with its f circumſtances, but that then every 
man thing is a duty or a fin: and that, becauſe all things muſt be done to the glory of 
haye God, and to mutual edification 8, from whence there is no exception, and ſo are not 


free ss; that we muſt give account of every idle word"; and that we are obliged 
0 prove all things, and to hold faſt that which is good i. Which reaſons indeed con- 
clude, that there is nothing free as to this contradiction, either to be done to the 
alory of God or not, and to edification and uſe or not; but do not conclude that 
chere is duty or neceſlity in the matter or* action itſelf: in! which either part of 
the contradiction may be choſen, ſo that either part be uſeful and ordered to the 
glory of God. As faith the apoſtle ®, He that regardeth the day, regardeth it unto 
be Lord, and he that regardeth not the day, to the Lord he doth not regard it. And 
inte- like wiſe in that undeniable inſtance of marriage, wherein the apoſtle n debating 
tive of the conveniency to marry or not to marry, doth conclude, that he that mar- 
g - rieth doth well, but he that marrieth not doth better: whereby both parts of the con- 
wixt tradiction are approven ; and that, which is leſs profitable, is ſaid to be well done. 
, Gall Therefore there is a great difference betwixt theſe and duty which is neceſſary, 
tice, and wherein we are obliged (though we miſtake or be wilfully ignorant) by the 
\ere- very weight of the matter and abſoluteneſs of the command: wherein the order- 
ing of what is forbidden to God's glory will not juſtify, as we may not do evil, 
; that good may come p. (As thoſe, who killed the apoſtles, were far from being 
” = juſtified 
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bona fides or conſcientia illæſa, ſo much ſpoken of in the law, is that which cleareth 
and acquitteth men in ſuch miſtakes. From this freedom doth ariſe, not only 


16 Inſtitutions of the law of Scotland. Book I. 
juſtified, though they thought they did God good ſervice thereby g.) Theſe things 
are bona honeſta, O' mala inhoneſta : but matters of expediency are but bona uti- 
lia or mala inutilia*, and not inhoneſta. And therefore our duty in theſe is that, 
which we conceive moſt to be for the glory of God, and good of ourſelves 
and others; but if we do miſtake, and chooſe that which is leſs expedient for 
thoſe ends, we are certainly free. God ſeemeth to do with men, as princes do 
with their ambaſſadors, to whom they give ſome expreſs inſtructions, wherein 
they have no latitude in their negotiations, with power for the reſt to do as they 
ſhall judge moſt fit upon the place; wherein, if acting bona fide they miſtake, and 
do not that which is moſt fit, they are not culpable. So man being ſent into the 
world to behold the works of God, and to glorify him, (for doing whereof he 
hath ſome rules written in his heart by the law of nature, and in the word of 
God, and for the reſt is allowed to do as he conceiveth moſt conducible thereto, 
that whether he eat or drink, or whatſoever he do, he do all to the glory of God ) it 
were a ſad rack to the conſciences of men, if their errors * and miſtakes in the 
matters of expediency were to ly as a guilt upon their conſciences: but that 


our perſonal freedom and liberty, whereby men are ſui juris, but alſo their 


power of the diſpoſal of other things within their reach, or that dominion which rig 
God hath given them over the creatures. 1 5 e Pla 
XXI. As freedom began where obedience ended: ſo engagement begins where 
freedom ends, it being our voluntary obliging of ourſelves, where by nature we 
are free. Every ſuch obligation is a diminution of that freedom: for thereby 
we are either reſtrained from that power of diſpoſal of the creatures, or may be 
conſtrained to ſome performances contrary to our natural liberty. Some hold it 
not lawful for us, To give away our native freedom in whole or in part, or 
to bind ourſelves where God has left us free, and that ſuch engagements, ex- 1. 
<« cept where they are profitable for us, or for an equivalent cauſe, are not obli- II. 
„ gatory“ Which ſhall be more proper to debate, when we come to the obü- 
ligations by paction, promiſe, or contract, all which do ariſe from the principle III 
of engagement: but it ſhall be ſufficient here to conclude with the law, That FR Iv 
there is nothing more natural, than to ſtand to the faith of our pactions . So much v. 
for the common principles of law. | . IVI. 
XXII. As to the object thereof, the formal and proper object of law are the VI 
rights of men. A right is a power, given by the law, of diſpoſing of things, or VI. 


and to live where, and as we pleaſe, except in ſo far as by obedience or engage- 


exacting from perſons that which they are due. This will be evident, if we 
conſider the ſeveral kinds of rights: which are three, our perſonal liberty, do- 
minion and obligation. Perſonal liberty is the power to diſpoſe of our perſons, 


ment we are bound. Dominion is the power of diſpoſal of the creatures in their e! 
ſubſtance, fruits and uſe. Obligation is that, which is correſpondent to a perſo- -P 7 
nal right, which hath no proper name as it is in the creditor, but hath the name fro. 

of obligation as it is in the debitor : and it is nothing elſe but a legal ty, where- ang 
by the debitor may be compelled to pay or perform ſomething, to which he is pab 

bound by obedience to God, or by his own conſent and engagement. Unto which and 
bond the correlate in the creditor is the power of exaction, whereby he may enc 
exact, obtain, or compel the debitor to pay or perform what is due : and this is the 
called a perſonal right, as looking directly to the perſon obliged, but to things in- due 
directly, as they belong to that perſon. So dominion is called a real right, be- to 

cauſe it reſpecteth things directly, but perſons, as they have meddled with thoſe 1 
things. By which it is clear, that all rights conſiſt in a power or faculty: the ſelf 

act whereof is poſſeſſion, enjoyment, or uſe; which is a matter of fact, and ut cep 

a © point of right, and may be where no right is, as right may be where this 

719 * not. 85 : mers 

| XXIII. The | 
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DT ic. II. O liberty and ſervitude. + 
XIII. The Roman law taketh up for its object perſons, things and actions, and 
acc ording to theſe orders itfelf but theſe are only the extrinſick object and mat- 
ter, about which law and right are verſant. But the proper object is the 
right itſelf, whether it concerns perſons, things or actions: and according to the 
ſcveral rights, and their natural order ought to be the order of juriſprudence ; 
"WE -vhich y may be taken up in a threefold conſideration, firſt, in the conſtitution 
and nature of rights; 2d/y, in their conveyance or tranſlation from one perſon to 
another, whether it be among the living or from the dead; 309, in their cogni- 
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1 tion, which comprehends the trial, deciſion and execution of every right by he? 


e c OE on 
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B legal remeids. Whereby the whole method may be clearly thus. Hint, Of the 

I : nature of thoſe ſeveral rights: and becauſe liberty ſtandeth in the midſt betwixt 

obligations of obedience, which are anterior, and of engagement *, which are po- 
„ erior, (both which, being“ of the ſame nature, muſt be handled together) there- 
LB fore © liberty muſt have the firſt place; then next obligations obcdiential, and then 
e conventional; and after theſe dominion in all its parts. And in the ſecond place 
t RE hall follow the conveyance of theſe ſeveral rights. And, /a/ty, the cognition of 
h all by * judicial proceſs and execution: . 2 ́ 1 
Rights, in reſpect of the matter, are divided into publick and private rights. Pu- 
ir blick rights are thoſe which concern the ſtate of the commonwealth. Private 
h rights are the rights of perſons and particular incorporations : of which in this 
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= Olf liberty and ſervitude, 

X- 81. Liberty deſcribed. PO IX. Liberty 1s loft by bondage. 3 
li- II. Liberty diſtinct from dominion and X. Bondage introduced by the law of na- 
JZ. EL VVV 

ple III. The principle whence liberty ariſeth. XI. Bondage lawful, 

hat IV. Reſtraint and conſtraint. XII. Manrent, 

ch V. Liberty is bounded by obedience. XIII. Manumiſſion. 

VI. I diminiſhed by delinquence, XY: Taree. 

the VII. By Engagement. XV. The condition of our ſervants, _ 
or VIII. By ſubjection. XVI. Injuries againſt liberty,how redreſſed. 
ve EM 8 „„ ö 
do- I. F Iberty is that natural power which man hath of his own perſon, whence 
ns, as a free man is ſaid to be ſuæ poteſtatis, in his own power: and it is de- 
ge- fined in the law ® to be a natural faculty to do that which every man pleaſeth, unleſs 
heir be be hindered by law or force. , toy es Fo 
rſo- II. That there is ſuch a right, diſtinct from the dominion of the creatures, and 
ame from obligation, it is evident from this, that it can be referred to neriber e of thoſe, 
ere- and yet it is the moſt native and delightful right of man, without which he is ca- 
e is pable of no other right; for bondage excemeth man from the account of perſons, 
nich and brings him in“ rather among things, que ſunt in patrimonio naſtro. And the 
may encroachments upon, and injuries againſt the right of liberty, of all others are 
1s 15 the moſt bitter and atrocious ; for the non- performance of obligations or duties 
s in- due © to us, or the taking away, or detaining the things of our property, are not 
be- to be compared with the laying violent hands on our perſons. = 
hoſe III. This right ariſeth from that principle of freedom, that man hath of him- 
the ſelf and of other things beſide man, to do in relation thereto as he pleaſeth, ex- 
d not cept where he is tied © by his obedience or engagement. And this part of it, 
this Jo 5 — -* 0005-365 NOS 
The 
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18 nſtitutions of the law of Scotland. Book I. 
which concerneth perſonal freedom, is maintained by that common received prin- MM 


ciple in the law of nature, of ſelf-defence and preſervation, For, as Cicero faith s, 
Hoc & ratio doctis, & neceſſitas barbaris, & mos gentibus, & feris natura ipſa 


by his ordinance. And though man hath power of his own perſon, yet hath he di 
no power of his own life, or his members, to diſpoſe of them at his pleaſure, either be 
by taking away his life, or amputation or diſabling of! any member, either by be 
himſelf, or by giving power to any other ſo to do, unleſs it be neceſſary for pre- pe 
ſerving the whole: but he is naturally obliged to God to maintain his life. So vi 


| likewiſe men may be reſtrained or conſtrained by others, without encroachment th 


upon the law of liberty, in the purſuance of other obediential obligations. As a huſ- 1 by 
band hath power to reſtrain his wife from her liberty of going where ſhe will, ct 
and may keep her within the bounds of conjugal ſociety. So may parents reſtrain 
their children, and alſo conſtrain them to the performance of moral duties, and in 
that without any engagement. We may alſo without any injury reſtrain a furious us 
perſon, or one who is inferring violence to himſelf in his life or limbs, becauſe is 
this is not againſt any act of his lawful liberty, and is done as a duty in us of love ga 
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IX. #ifihly, Liberty is wholly taken away by bondage, ſlavery or ſervitude, 
which is diametrically oppoſite to liberty. For as liberty is that power by which * 
men are. ſul quris, ſo by ſervitude they become alieni juris, in the power of ano- 
20 ther 
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er: unto whom they became as the reſt of their goods in their patrimony, and 


„, 


eere poſſeſt by them, and might be gifted, legated, ſold and otherwiſe diſpoſed of 
a t their pleaſure *. So that maſters had among the Romans, and almoſt every 
| 1 . . 5 2 | 

ta here power * of life and death of their ſlaves ; tho' the conſtitutions of the em- 


tit Perors u did reſtrain that power to moderate chaſtiſement . Servants being whol- 


8 


7 
* 
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their maſter's, they could have nothing of their own *, ſo that heir! peculium, 
an nich their maſters committed to them to negotiate with, was wholly in their ma- 
he Mecr's power, and might be taken away at his pleaſure * neither could they be 
le- liable to any obligation; neither could there be any civil action for, or againſt. 
int them; neither could they be witneſſes, procurators or arbiters . Yea, they 
ear were accounted as nobody , or as dead men ©. | 5 
X. Bondage was introduced by the law of nations, and it is amongſt the po- 
ni- ſitive laws of nations, ſettled by common conſuetude. And it took firſt place in 


en thoſe who were taken in Wk who being under the power of their enemies {word, 
he did loſe their liberty in lieu of their life. Such alſo were thoſe who ſold their li- 
es z berty, and gave it up, and were content to be perpetual ſlaves; as were the Fewiſh 


by bond-men, whoſe ears were pierced with an aul, as the ſymbol of their perpe- 
re- petual and willing ſervitude. The off-ſpring of * ſervants remained in their ſer- 


29 


So vile condition, and by the cuſtom of nations, and the Roman law, it followed 
ent the mother and not the father, partus ſequitur ventrem. And in ſome caſes, both 
wuſ- 2X by the judicial law and the Roman law, free parents might ſell and give their 


vill, children into bondage. 
- 


tan XI. Bondage, though contrary to natural 8 liberty, yet it is lawful, liberty be- 
and ing a right alienable, and in our diſpoſal, for ® that the natural law conſtitutes 


ous us free, but puts no neceſſity on us ſo to continue. And therefore ſervitude 


* 


is both approven in the old teſtament, and in the new, where it is cleared, a- 
love  gainſt that obvious objection, that being made free by Chriſt, we ſhould not be- 
not come the ſervants of men, to which the apoſtle anſwereth i, Art thou called being 
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ent, a ſervant (or ſlave?) continue ſo, for nevertheleſs thou art the Lord's free man. 


* 


uti⸗- But yet chriſtian lenity and mercy hath almoſt taken away bondage except amongſt 


28 7 


ility 


the Spaniards, Portugueſe, and other chriſtian nations bordering upon the 


= chriſtians, their neighbours do the like, that they may. have ſlaves to exchange 
with ſlaves. Z J 8 +6 
| Little k of ſlavery elſewhere remains among chriſtians, except the ad/criptitii : 
| who are not abſolutely ſlaves, but they and their poſterity are bound to ſeveral 
ſervices to farms and villages, to which, by reaſon thereof only, they are in bon- 
dage; and their maſters cannot apply them to other farms, or to other ſervices ; 


Such are the Engliſh Villains: but in Scotland there is no ſuch thing *. 


and defenders (and therefore ® theſe were rather in clientela, than in bondage:) but 
it is utterly » aboliſhed both by act of parl. 1457. c. 77. and parl. 1555. c. 43. 
1 and by our cuſtom. 5 IE 3 3 

XIII. From ſervitude among the Romans did ariſe Manumiſſion and the right 
of patronage. Manumiſſion is the dimiſſion of ſlaves, and the making of them 
XX libertines, whereby they became free, but with remaining thankfulneſs, reverence, 


then become their patrons: and if they failed therein, they forfeited their new 
x} 2<quired liberty, and returned to their former condition of ſervitude. — 
itude, _ . V 
vhich To this place pertains parl. 1606 Cc. 11. anent coaliers and ſalters. | 
ano- 1 J. 4. 8 1. D. de ſtatu hom. l. 118. D. de reg. juris. s I. edit. & MSS. t J. 1. 8 1. D. de his qui ſui vel al. 
4. J. 1. S 2. & l. 2. ed. tit. W I. edit. & MSS. * I. 10. D. de adquir. rer. dom. y 1 edit. & MSS. A. 
8 & H. 2 J. 4 pr. D. de peculio. * J. 41. eod. tit. I. 22. pr. D. de reg. juris. I. 107. eod. tit, l. 7. C. de 
1 judiciis. J. 7. D. de teſtib. I. 2. pr. D. de reg. jur. I. 20, 5 7. D. qui teſt. ſac. poſs. I. 7. pr. D. de rec. 
2420 arbit. 4 J. 32, D. de reg. jur. © l. 209, cod. tit. t I. edit. & MSS, 8 MS, H. h Formerly, ſo, i 1 Cor, 
. z1 & 22, I. edit. & MSS. I. edit. & MSS. B. & G. m MSS. m J. edit. & MSS, 


X Turks; where, becauſe the Turks do extremely exerciſe ſlavery, eſpecially upon 


but they are fixed to, and follow thoſe farms, and they are conveyed therewith. 


XII. There was formerly a kind of bondage in Scotland, called Manrent, where- 
by free perſons became the men | or followers of thoſe who were their patrons 


and obſequiouſneſs, and ſome other duties and offices to their former maſters, 
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II. Kinds of obligations. oo 9 9 
III. Obediential obligations deſcribed, VIII. Conditional obligations diſtinguiſhed | 
IV. Diſtinguiſhed and enumerate, „„ 
V. Obligations natural and civil. 


therefore come under conſideration next unto liberty. 
I. The ſame right, as it is in the creditor is called a perſonal right, but as it 
is in the debitor, it is called an obligation, debt or duty, which is retained as the 
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XIV. In theſe therefore ſtood the right of patronage. And from this con- 


dition of libertines aroſe that diſtinction of men into thoſe who were always free WF 
(who were called ingenui,) and e thoſe who were bound » (called /ervi,) ande thoſe 


of a middle condition, who having been ſlaves, became free, and ſo were nei- 


ther fully free, but had ſome duties lying upon them to their patrons, neither 1 


were fully bound as ſervants. 


XV. The? ſervants with us, which now retain that name, are indeed a free per- 
ſons, and have at moſt but hired their labour and work to their maſters for a 


time, which is a kind of contract betwixt them, of which afterward. 


XVI. The cuſtoms of this nation have little peculiar in relation to liberty directly: 
but the injuries done againſt the ſame, eſpecially of conſtraint, fall under the con- 
ſideration of delinquencies, and are ſo puniſpables. The Romans had expreſs laws 


de libero homine exhibendo t, and de privatis carceribus inhibendis*, And the Engliſh 


have their action of falſe impriſonment, determining with great exactneſs in what 


caſes impriſonment is lawful, and in what not; and how remeidable. It is alſo 
provided in the judicial law againſt ſtealers of men. But amongſt us, as theſe 


| crimes are very rare, ſo if unlawful reſtraint or unjuſt impriſonment ſhould fall 
out, it remains to be puniſhed amongſt delinquencies, according to the circum- 


{tances and atrocity thereof, and according to equity: and thence * allo a civil 
action for damage and intereſt ariſeth * *. e 


TITLE M 


Obligations in general. 


I. Perſonal rights and obligations deſcri- VI. Obligations principal and acceſſory. 
| 25 VII. Obligations pure, | ſimple] conditio- 


bed. 
nal, and to a day. 


and explained. 


IX. Offer and acceptance. 


Ights * perſonal or obligations, being in nature and time for the moſt part | 


more proper name. Obligation is a legal ty, by which we may be neceſſitate 


or conſtrained to pay, or perform ſomething *. This ty lyeth upon the debitor : | 
and the power of making uſe of it in the creditor is the perſonal right itſelf, which 
is a power, given by the law, to exact from perſons that which they are due. 


II. Obligations by the Romans are diſtinguiſhed in four kinds: in obligations 


ex contractu, vel quaſi ex contratu, ex maleficio, vel quaſi ex maleficio. Which 
_ diſtin&tion inſinuates no reaſon of the cauſe or riſe of theſe diſtin& obligations, 
as is requiſite in a good ard * diſtin& diviſion: and therefore they may be more 
appoſitely divided, according to the principle or original from whence. they flow ?, 
in obligations obediential, and by engagement, or natural and conventional, or by 


» a 


the will of God, and by the will of man b. | 
III. Obediential obligations, © which are put upon men by the will of God, not 


by their own will, and ſo are moſt part natural, as introduced by the law of na- 
ture, before any addition made thereto by engagement © are ſuch as we are bound 
to perform ſolely by our obedience to God: as conventional obligations are ſuch, 
as we are bound by and through our own will, engagement or conſent. 


IV. Obe- 


Wie have now an excellent ſtatute for the ſecurity of perſonal liberty, par!. 1700, 6. 6. 
o MSS. p I. edit. & MSS, 4 MS. H. * MS. G. 5 MSS, * D. 43. tit. 29. u C. 9. tit. 5. * I, edit. & 
MS. G. X Iedit. and MSS. y MSS. 2 pr. Inſt. de oblig. MS. G. Þ I. edit. & MSS. © MSS. 


anterior to, and inductive of rights real of dominion and property, do 


Wit III. Obligations in general. * 
w. Obediential obligations are either by the will of God immediately, or by 
ne mediation of ſome fact of ours; ſuch are obligations by delinquence, whereby 
ee become bound to reparation and ſatisfaction to the party injured, and are liable 
h puniſhment to God, which may be exacted by thoſe who have his warrant for 
at effect. Of theſe obediential obligations there be ſome, which ty us to God 
one; whereby there is no right conſtitute in man to exact the ſame as his own 
3 ue, nor any warrant or command given him by God to exact them on his be- 
alf. And ſome, though they conſtitute not a right in man, yet man is com- 
. Fanded and warranted to vindicate them, as the crimes of witchcraft, blaſphemy, 
pPeſtiality and the like; for which there is an expreſs command to infli&t puniſh- 
nent, though there be no injury done therein to man, of which there could be 
Iny reparation. For the command, Thou ſhalt not ſuffer a witch to live d, takes 
place, though the witch hath committed no malefice againſt the life or goods of 
"man. But theſe obligations, being among the r . belong to the magi- 
Mrate, on whom is devolved the authority * to vindicate s for God as his vicegerent, 
22 we ſhall not here inſiſt on them, nor on thoſe other obligations, whereby no 
"Fight of execution is conſtitute in man for vindication, & que ſolum Deum habent 
"&/torem (ſuch are the love and fear we owe to God, and dependence on, and confi- 
dieence in him, ) being now 8 only to treat about the private rights of men. We ſhall 
therefore inſiſt only on e s obediential obligations that are betwixt husband and 
Ppife, parents and children, tutors and pupils, curators and minors, and the obli- 
ations of reſtitution and remuneration, and the obligations of reparation of de- 
inquence and damage: and then we ſhall proceed to conventional obligations. 
V. There is another diſtinction of obligations in the law, viz. in b natural and 
tivil. Natural obligations are thoſe, which have a ty by the law of nature, and 
"Xo raiſe a right in the party ® to whom they relate: but the civil law or cuſtoms 
nd conſtitutions of men do not ſecond them with legal remedies or executions, 
put they remain only as bonds upon the good-will and honeſty of thoſe who are 
thereby bound. Of which there are ſeverals. As /, There be many natural 
pbligations which have no civil effect; becauſe they oblige to inward duties of 
the mind, which law doth not conſider: as Cicero faith, Aliter leges, aliter phi- 
0% ph.: leges, quatenus manu tenere res poſſunt; philoſophi, quatenus ratione 
ee intelligentia'. Or ſecondly, Becauſe though they oblige to outward perform- 
* ZRKances, yet the manner and meaſure is left to the diſcretion and arbitriment of the 
A Pbliged ; as before i hath been ſhown, * that in matters of expediency and utili- 
ty, though * there be an obligation to do that, which is moſt conducible to thoſe 
common ends to which we are obliged, yet in the particulars our acting bona fide 
makes us free. Or, thirdly, Becauſe, though abſolute obligations ly upon the ob- 
liged, yet they relate to duties performable to God, whereof he hath given no 
power nor command to man |. That there be ſome ſuch obligations, that God 
ath authoriſed or commanded man to vindicate for him, and not all ſuch, may be 
gathered from his own judicial law, in which many ſuch are expreſt, and many 
others omitted. Fourthly ®, Tho' the obligation ® be to duties relating to man, yet 
here is no correſpondent right or power of compulſion in hen man: and ſo 
he creditor is God, and man is a * third party, to whoſe behoof the obligation is 
mpoſed, but who hath neither power of exaction for himſelf, nor of vindication 
tor God, Such are the obligations of beneficence generally ; and particularly 
of charity to the poor, aſſiſtance to thoſe in hazard, and relief of the oppreſſed e. 
For natural reaſon will teach us that, tho' theſe do naturally oblige us, yet they 
in whoſe favours they are, cannot compel us. For example, we are bound to give 
elms to the poor, yet none will affirm that the poor can extort it, or take it by 
torce. "Tis true, that inv the poſitive law of any nation a, or other * conſociation i, 
rhere is in the very nature of the aſſociation a duty of aſſiſtance for the common 
i F ee ie intereſt 


q * Ex. xxii. 18. © I, edit. & MSS. f MSS. A & H. 81. edit, & MSS. Þ Ms. G. 8 MSS. i De officiis, 
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intereſt, into which they are aſſociate: but that is not a natural, but a voluntary 
obligation flowing from the * voluntary aſſociation or union. Likewiſe all the "Wh; 
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people are bound to concur, and aſſiſt legal execution ; and in ſome places to ML, 
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contribute by ſuch a proportion to the poor : but theſe are only politive laws, 
having the force and nature of contracts. Fifthly, Legal compulſion is * laid t 
aſide in matters of ſmalleſt * moment (nam prætor non curat minima, ) and in ſome 
things of greater importance, wherein, a way of procedure is preſcribed, and as 8 
penalty of non-obſervance of that order, legal remedies are denied, when done an; d 
other way. So naked pactions among the Romans were ineffectual, when they f. 
did not interpoſe ſtipulation. And with us, agreements requiring writ are inef. c. 
fectual, and may be reſiled from, unleſs writ be interpoſed. Yea, in moſt mat. Sc 
ters of importance, obligations with us are ineffectual, unleſs proven by oath of fe 
party, or by writ. Civil obligations are thoſe, which have a civil effect and ex- 0 
ecution, though perhaps they be not naturally obliging; AS with us an obligati- Ra 
on in writ doth civilly oblige, and hath execution at the inſtance of the creditor; tl 
heir or aſſigny, n debt was paid to the cedent or defunct, becauſe the de. te 


5 


a 

dition be impoſſible de facto, or impoſſible de jure, that is, unlawful (nam id f p of 
ſumus quod de jure poſſumus, ) then tho' the obligation be conceived in terms con- a 
_ ditional, yet becauſe the condition is not depending, and in itſelf uncertain, tk 
obligation is not truly conditional, but is void and 7/uſory e, becauſe of the in- wl 
poſſibility k of the condition. And if the obligement be founded on natural al.. At 
fection or charity, if the condition adjected may be an occaſion to move the ob or 
tainer to do wrong, the obligation is valid and pure, and the condition is void“ 1 1 


8 
” * 
LSD 


and i as not adjected. * As when parents give bonds to children on conditio; pe 
that they marry not, or that they marry ſuch a perſon, thoſe bonds are valid: ang 
the condition is void, as againſt the freedom of marriage, which the natural af. rel 
fection of parents obliges them not to violate. But if ſuch a condition be im. gas 
poſed by any other, who hath no natural obligation, the condition is valid. th: 
Hence it appears, that ſuch obligations, as are without a condition |, are pure ; and tra 
ſuch are ſimple which are not clogged with the running of a courſe of time, the up. 
adjection whereof is always in favours of the debitor, as to the intervenient time, 
and in this alſo in favours of the creditor, that he needs uſe no interpellation or (a 
requiſition of performance, ſed dies interpellat pro homine, and the day being paſt, ad 
the debitor is in mora, But in ſimple obligations delay is only upon demand, ty 
55 | 8 and A 
1 * ob 
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laid ives, even after they might have attained that age; as was found January 17. 1665, 
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. 177 contra Edgar; February 22. 1677, Belſhes of Tofts contra Belſhes n. 


to their behoof : which certainly they could do, if they were proper conditions; 
as they can do, when the condition is caſual, or when it is voluntary, not being a 
"8 a yer of the creditor's mutual obligement. In like manner the end and intent 
X a condition, tho' theſe be not real conditions, rendering the obligation uncertain. 


an obligation, or the manner of performance thereof, is ordinarily expreſt as 


A condition is oft-times implied in an obligation, though it be not expreſt: as 


when a tocher is promiſed, this tacit condition is implied, if the marriage hold. 
And the condition may either be expreſt or implied, as relating to the contracting, 


= caſe there is a art contract, tho' the effe&t be uncertain, and therefore ar- 


x obliged, till the other ſubſcribe, as being his acceptance. And a cautioner ſub- 


Rs ſcribing 
n See below I. 5. 6. © I. edit. P F. which, pr Se below, I. 17. 15. & IV. 20. 294 = 
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ſeribing is not obliged, unleſs the principal party ſubſcribe, that being implied as Heep 


a tacit condition of his being cautioner 4. Wc 
IE 24.0% hs W is 

_ + 1 Prain 

Conjugal obligations. I 

3 3 1 8 . oſt! 
I. Marriage a divine contract. XIII. By the cuſtom of Scotland, y on 
II. Marriage is fron: the law of nature. XIV. The wife's eſcheat, od ak 
III. Thence alſo is monogamy. XV. The husband's concourſe. | a 
IV. The degrees of lawful marriage. XII. A wife's obligation how far effetual, S 5 
V. The perpetuity of marriage. XVII. Communion of goods and debts of 4 | 
VI. How marriage is formally conſtitute. man and wife, * 1 Bie 9 
VII. Diſſolution of marriage by death. A XVIII. Donations betwixt man and wife ⁶ bh 
. e revvocable. F TW 
VIII. Deſertion and adherence. XIX. Diſſolution of marriage within year 58 


IX. Jus mariti. and day. n 
X. The husband's obligations, XX. Divorce. | LE in 
XI. The power of the husband by the civil XXI. Rights ariſing from the diſſolution ante 
W a. „„ P r 

XII. By the cuſtom of neighbour-nations. XXII. Privileges of wives. 


"THE firſt obligations, God put upon man towards man, were the conjugal 
| obligations, which aroſe " #62 the conſtitution of marriage before the fall. 
From whence have ariſen rights of the greateſt conſequence, as the husband's power 
over the wife and her goods; the natural * ſociety + mies (which is the only 

ſociety immediately inſtitute of God in the law of nature:) and from whence is 

the power of parents over their children; and the oeconomical government of fa- 
milies, which of all others was the molt abſolute and full, extending not only to 
the determination of civil rights, but to the puniſhment of all crimes, till by the 
union of greater civil ſocieties many of thoſe powers have been devolved upon 
the common authority of the ſocicties. And therefore theſe conjugal obligations 
deſerve the firſt conſideration, * 
I. Tho' marriage ſeem to be a voluntary contract by engagement, becauſe the 
application of it is, and ought be of the moſt free conſent, and becauſe in matters 
_ circumſtantial it is voluntary, as in the ſucceſſion of the iſſue, and the proviſion men 
of the wife and children; yet that marriage itſelf and the obligations thence a- 
riſing are jure divino and natural e, appears thus. Firſt, Obligations ariſing from 
voluntary engagement take their rule and ſubſtance from the will of man, and again 
may be framed and compoſed at his pleaſure: but ſo cannot marriage, wherein 
it is not in the. power of the parties, though of common conſent, to alter any ſub- 
ſtantial, as to make the marriage for a time, or take the power over the wife from it wa 
the husband, and place it in her or d any other, or the right of proviſion and pro- 
tection of the wife from her husband, and fo of all the reſt, Which evidently 
demonſtrateth, that it is not a human but a divine contract. 5 4, 5 on 
II. Secondly *, That marriage ariſeth even from the primitive law of nature, and 
that as it is the conjunction of two ſingle perſons, is evident not only from 
that natural affection, which all ſorts of men in all places of the world (where no 
common example or conſent can reach) have unto a married ſtate; but that (as the Na cor 

lawyers ſay) s it is founded in the common nature of man with other creatures, 

who have a reſemblance of it in themſelves. (And it is given for the very ex- inter 
ample of the natural law, as contradiſtin&t from the law of reaſon, and law of It 
nations.) For moſt part of the living creatures live and converſe in pairs, and 
3 keep 


1 See below, I. 10. 3 & 5. * MSS. d MSS.. A. & H. © MSS, 4 J. edit. & MSS, e MSS, A. B & H. 
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ep the common intereſt of their offspring, as is clear in all fowls (whoſe wings 
oe freed them from man's controul,) and many of the beaſts of the field. And 
is like, all of them would be ſo inclined, if their natural liberty were not re- 
rained by man, by e fuch as are wild, and making uſe of the tame, as they 
ay be molt profitable, preſerving moſt of the female for increaſe, and deſtroying 

2 4 e male. : | | pu . | * 3 
III. Thirdly, The affection of the property and chaſtity of women, and the ani- 
EDHoſity and jealouſy, that ariſeth in men naturally upon the breach thereof, do * e- 
ince, that by the law of nature every man ought to content himſelf with his own 
Fife, and women not to be common. For as no man can endure the communi- 
ation of his own, ſo it muſt neceſſarily follow, that he ſhould not encroach up- 
In another's property *. And ſeeing nature holds not out a proportion betwixt 
e male and the female, whereby every man might appropriate moe, it mult there- 
ore ſubſiſt in one: and ſo was the firſt inſtitution by God]; and all the poſterior 
lirections in his word are for a man and his wife, and not his wives. And as the 
nan hath not power over his body, but the wife !, ſo it were an abſurd incon- 
bſtency, if that power were in many, and ſo behoved to reſolve in a management 
y the common conſent of the wives. 3 8 Fr” 
IV. Fourthly, The degrees in which marriage is allowed or forbidden, are by 
Hivinc inſtitution: for the next degree collateral is only forbidden. For of aſcen- 
fents and deſcendents there is properly no degree, the great grandmother be- 
ing in that regard as near as the mother. And ſo the next collateral to all aſcen- 
fents and defcendents is in the ſame degree with brothers and ſiſters: and uncles 
and aunts, nephews and nieces, are alike in the propinquity of blood with theſe ; 
and the great grandmother's ſiſter with the mother's ſiſter. * Elſe if theſe were 
Different degrees, there would many degrees interveen betwixt a perſon and his great 
grand-aunt. But that there is a natural abhorrence of that promiſcuous com- 
mixtion of blood is commonly acknowledged over all the world, as to all aſcen- 
Wents and deſcendents. And as to the next collaterals, the word of God clear- 
eth it not to have been a poſitive law given to the Jews, but to have been a com- 


mon law to the Gentiles alſo. And therefore Lev. xviii. where the degrees o 


1c marriage are expreſt, and unlawful commixtions m forbidden, it is ſubjoined, 
n FRF. 24 and 25. Defile not you yourſelves in any of theſe things: for in all theſe the 
8 


rations are defiled, which ] caſt out before you. And the land is defiled: therefore I 
do viſit the iniquity thereof upon it. But unleſs theſe degrees of prohibite am mar- 

Wiage were a part of the law of nature written in man's heart, or a common po- 
ſitive law known to all nations, the Lord, who hath declared that he will judge 

on men by the law which is known, would not have judged the Canaanites for the 

rranſgreſſion thereof nn. 3555 en = „ 

V. Fifthhy, The perpetuity of marriage is alſo evident by our Saviour's ſentence 
WE againſt arbitrary divorce, which was permitted by the law of Moes for the hardneſs 
of that people's hearts. But the Lord cleareth up the ancient law of nature, from 
= :e beginning it was not ſo , which ſheweth the perpetuity of that law, and that 
it was before the judicial law. And therefore he concludeth, that whoſoever 
== putteth away his wife, except for fornication, is an adulterer, if he marry ano- 
ther while ſhe liveth. Vo! = | % ĩð ö 
Vl. For underſtanding of theſe conjugal rights, it will be neceſſary to con- 
ſider, r/?, the conſtitution of marriage: 24h, the diſſolution of it; 34h, the rights 
and intereſts thence ariſing. For the fit, Marriage is defined by Modeſtinus v 


no to be the conjunction of man and woman to be comforts for all their life, with 
he a communication of rights divine and human. So the eſſence thereof conſiſts in 
es, the conjugal ſociety: the ſpecial nature of which ſociety appeareth by the ſtate, 
87 mtereſt and terms that the married perſons have thereby. —— - 
o 


It may be queſtioned whether the conjunction, wherein marriage conſiſts, be a 
2 _ G „ | con- 
1 1 I. edit. & MSS. i MSS A, B. & H. k MS. A. M Homer II. IX. verſ. 340 — 242. 1 Cor. vii. 4. m 
Ms. G. um 1, edit. & MSS; n F. ſo have. nu F. of it. O Matth. xix. 8. P JI. 1. D. de rit. pupt. 


\ 


ariſes only the diſtinction of publick or ſolemn, and private or clandeſtine mar- Er 


by the excluſion of the iſſue of ſuch marriages from ſucceſſion, ) yet the marriage 
cannot be declared void, and annulled; and ſuch excluſions ſeem very unequal a. 
gainſt the innocent children. But by our cuſtom cohabitation, and being com 
| monly repute man and wife, validates the marriage, and gives the wife right to 


heir, though the marriage was never ſolemnized in kirk nor congregation, Hope, 


 therwiſe it is void. So the conſent of perſons naturally impotent, or of a dubious 


| ſerved: ſo that who cannot conſent, cannot marry, as idiots and furious perſons. 
So b neither they, who have not the uſe of reaſon as infants; 97 © who are not 


as it did in Jacob, who ſuppoſed that he had married and received Rachel, but 


26 Inſtitutions of the law of Scotland. Book I. ; 
conjunction of minds by mutual conſent to the married ſtate, and that whether Mut 
privately or in the publick ſolemnity ; or whether it requireth not a conjunction Maar 
or commixtion of bodies. For clearing whereof conſider, that it is not every Mon 
conſent to the married ſtate that makes matrimony, but a conſent de præſenti, and or 
not a promiſe de futuro matrimonio : for this promiſe is only the eſpouſals, which are Mfient 
premiſed to marriage, 4 that ſo ſolemn an act might be with due deliberation. And Pod 
therefore though, as other promiſes and pactions, eſpouſals are naturally obligato- the 
ry, and effectual alſo by the canon law, whereby the eſpouſed perſons may be Pe a 
compelled to perfect the marriage, unleſs there ariſe ſome eminent diſcovery of Hor 
the corruption or pollution of either party, or defect or deformity, through ſick- et! 
neſs or * accident *; yet by the civil law, there is place for either party to repent MAbſt 
and renounce the eſpouſals*. Which is alſo the cuſtom of this nation: for mar-. it b 


on, where there hath been a promiſe or eſpoulals preceeding, for therein is pre. at. 
ſumed a conjugal conſent de præſent i. „%%% Por 
The publick ſolemnity is a matter of order, juſtly introduced by poſitive law, to b 


riages : and though the contraveeners may be juſtly puniſhed (as in ſome nations 


her terce, who cannot be excluded therefrom, if ſhe was reputed lawful wife, and 


not queſtioned during the husband's life, till the contrary be clearly decerned, par!, E wiſe 


1503, c. 77. So alſo a contract of marriage was found valid, againſt the husband“ 


husband and wife, Barclay contra Napier. So likewiſe in the ſame cafe, Nicolſon de 
nuptiis*, a contract of marriage was found valid, and the man thereby obliged to mar. 
ſolemnize the marriage, ſeeing he had procreate children with the woman, and 
by his miſſives had acknowledged he had married her, though by a contract, poſte- 


rior to the contract of marriage, ſhe had renounced the ſame ?. Ware t 


As to the other point, though the commixtion of bodies ſeem neceſſary for the KKWchea 
conſtitution of affinity ariſing from marriage, yet the opinion of the canon law ß or ir 


true, conſenſus, non coitus, facit matrimonium *. But this conſent muſt ſpecially re- mari 


late to that conjunction of bodies, as being then in the conſenter's capacity: o- 


kind, as * hermaphrodites, where the one ſex doth not eminently predomine, doth 
not make marriage. And the common eſſentials of conſent mult alſo here be ob- 


come to diſcretion, as pupils ©, (unleſs malitia ſuppleat etatem, ) that is, when the 
perſon is within the years of pupillarity, commonly eſtabliſhed in law to be four- 
teen in males and twelve in females. Yet ſeeing marriage is a natural obligation, marr 
and not annullable by poſitive /aw , as to it regard muſt be had, whether the conti 
parties be truly come to diſcretion and capacity, whereof the commixtion of bodies 
is ſufficient evidence. And this alſo is the ſentence of the canon law ©. Error ' vas! 
alſo in the ſubſtantials makes © void the conſent, unleſs future conſent ſuperveen; 


by miſtake got Leah, yet was content to retain her, and ſerve for the other alſo. 
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er Mut errors in qualities or circumſtances vitiate not, as if one, ſuppoſing he had 
In varried a maid, or a chaſte woman, had married a whore. So then it is not the 
y onſent to marriage, as it relateth to the procreation of children, that is requiſite 3 
1d Wor it may conſiſt, though the woman be far beyond that date: but it is the con- 
re ent, whereby ariſeth that conjugal ſociety, which may have the conjunction of 
nd odies as well as of minds; as the general end of the conſtitution s of marriage is 
0- the ſolace and ſatisfaction of man, for the Lord ſaw that it was not fit for him to 
be pe alone, and therefore made him an help meet for him. Yet though this capacity 


*Fhould never be actuate, as if perſons, both capable, ſhould after marriage live to- 
gether, and it ſhould be known and“ acknowledged that all their lives they did 
Ebſtain, yet were the marriage valid as to the conjugal rights on either part. If 
it be asked, whether the conſent of parents be eſſential to marriage: the common 
F-ntence will reſolve it, multa impedinnt matrimonium contrahendum, que non diri— 
ey unt contractumbh. So that conſent is neceſſary neceſſitate precepii, fed non neceſſi- 
XZ: medii: though by human conſtitution ſuch marriages may be diſallowed, and 
the iſſue repute as unlawful ; but the marriage cannot be annulled, J. 11. D. de 
at. hom. I. 13. $ 6. D. ad L. J. de adult. By which laws, not only the iſſue 
of ſuch marriages are excluded from ſucceſſion, but the marriage itſelf is inſinuate 
zw, Wo be null: which human conſtitutions cannot reach; though the magiſtrate or 
nce Wminiſter, celebrator of the marriage, may refuſe to proceed without conſent of the 

4 parents. As by the law and cuſtom of Holland ord. pol. art. 3. it is ſtatute, that 


in the court; and that where the parties are minor i, they be not married without 

conſent of their parents, and where they are both major i, intimation muſt be 
m. made to the parents, who if they appear not, their conſent is preſumed, and if 
t to they do appear and diſſent, they muſt condeſcend upon the reaſons, that it may 
and be cognoſced whether they be ſufficient or not: and if the marriage do other- 
viſe proceed, they account it null. Marriage is alſo void and inconſiſtent, when 
contracted within the degrees preſcribed, Lev. xvili, whereby the next degree col- 
lateral is only prohibite, both in conſanguinity and affinity; which makes thoſe 
n de joined in affinity in the ſame degree, as being by marriage one fleſh. Neither can 
marriage conſiſt, where either party is married before. But the excluſion of 


and further degrees by the canon law (as of couſin-germans, ) aud & of certain de- 
te- grees in eccleſiaſtical affinity, ard * the prohibiting marriage to thoſe i /acris, 


are thoſe unlawful devices, which cannot alter this divine contract, but become a 
cheat, putting parties in the pope's power to approve or diſapprove, as his avarice 
w is or intereſt leads. Neither do the civil conſtitutions of princes annul or diſſolve 
marriage: whatever they may operate, as to the intereſt of the married perſons, 
: 0- gor their ſucceſſion. As were the prohibitions of marriage, between thoſe of con- 
ious BW ſular dignity and plebeian perſons ; between tutors and their children, and pupils; 
yca between Jews and Chriſtians : for even diverſity of religion cannot annul it. 
VII. The diſſolution of marriage is only natural | by death. Adultery and de- 
ons. ſertion do not annul the marriage, but are juſt occaſions upon which the perſons 
not injured may annul it, and be free: otherwiſe if they pleaſe to continue, the mar- 
the rlage remains valid. All do agree, that adultery hath ſome effect upon marriage. 
our- WF | he canon law doth not thereupon diſſolve it, that the party injured may be free to 
tion, marry again, but only granteth ſeparation. But our Saviour's precept cleareth the 
the contrary: who in relation to the cuſtom that then was of divorce for light cauſes, 
dies ( wherein it was ordinary for either party to marry ® ) reſolves, that putting away 
ror as not lawful, except in the caſe of adultery, and ſo in that caſe approves the 
een; divorce, even as then uſed n. It may be doubted, whether the adulterer, after 
but the diſſolution of the marriage upon his default, may marry again. But though 
Iſo bpoſitive law, as a penalty upon adulterers, may hinder their marriage with the 
But * ladulterers o or others, and * declare ſuch marriage, as to ſucceſſion and civil effects, 
0 void; 


s MSS, h Mss. B & G. bh See below I. 17. 14. i I. edit. > F. or. 1 I. edit, m MSS, n MS. G. nn Matzth, 
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diſſolution of marriage, but of putting away by divorce, and ſo concludes no more, 


of Scotland diſſolution of marriage for non- adherence, or wilful deſertion, is ex 
preſly ordered, parl. 1573. C. 55. That, the deſerter, after four years wilful e- 


ever he 1s. 


quence the obligement for her debts. 2. His power, and the wife's ſecurity, whereby / ; 
during the marriage ſhe cannot oblige herſelf. 3. The husband's obligement to Aitor 


| behoved to be in the man, and * in ſo far the precedency and government of the 


an 5 by * 4 
7 > - 
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28 Inſtitutions of the law of Scotland. Book ]. 9 
void; yet can it not ſimply annul it?P. With us marriage betwixt the two com- 
mitters of adultery is declared null, and the iſſue inhabilitate to ſucceed to their 
parents, parl. 1600. c. 20. r But otherwiſe even the perſon guilty may marry Wl 
again. | „ | = 
VIII. The ſecond ground of diſſolution of the marriage is wilful deſertion: 
which is grounded upon the anſwer of the apoſtle 4 concerning the marriages * | 
of chriſtians with infidels, which he declares valid, unleſs the unbeliever depart, 
in which caſe he declares the chriſtian not to be under bondage: which cannot 
have any ſpecialty, as to the party deſerted as a chriſtian, and therefore muſt infer 
a general rule, that all married perſons wilfully deſerted are free. But this ſeems 
inconſiſtent with Chriſt's reſolution, making adultery the only exception. Which 
is eaſily cleared, by adverting, that Chriſt's determination is not general of the 


but that the putting away of the wife is unlawful, unleſs for adultery : but the 
wilful deſerter is not put away, but goeth wiltully away. Yet from Matth. v. 32. 
xix. 9. and Luke xvi. 18. it would appear, that by deſertion the marriage is not 
diſſolved, and that the perſon deſerted may not marry again; becauſe it is ſaid, That 
whoſoever marrieth her that is put away (or deſerted) committeth adultery, But | 
Chriſt ſpeaks of thoſe put away by the Fewiſh divorce, which, though permitted | 
without puniſhment for the hardneſs of the Jews hearts, was now under the | 
goſpel taken away: ſo that the perſon, ſo put away, remained in marriage, and 
taking her in marriage by another became puniſhable as adultery. By the law | 


ſertion without a reaſonable cauſe, muſt be firſt purſued and decerned to adhere, and be- 
ing thereupon denounced, and alſo by the church excommunicate, the commiſſaries are : 
tvarranted to proceed to divorce. But the man's * ſimple abſence will not be account- | 
ed a wilful deſertion, if he be following any lawful employment abroad, being 
content to accept and entertain his wife; for ſhe is obliged to follow him where? une 

IX. The rights ariſing from marriage are, 1. the jus mariti, or conjugal power 
of the husband over the wife, her perſon and goods, and therewith by conſe- ions 


entertain the wife, and provide for her after his death. 4. Her intereſt in his | 
goods and moveable eſtate at the diſſolution of the marriage.  . 

Jus mariti, as a term in our law, doth ſignify the right that the husband hath intim 
in the wife's goods. Vet it may well be extended to the power he hath over her the n 
perſon, which ſtands in that oeconomical power and authority, whereby the huſ- Meck 
band is lord, head and ruler of the wife, by the expreſs ordinance of God, Ger. 
iii. 16. where the Lord ſays to Eve, thy deſire ſhall be towards thy husband, and 
he ſhall rule over thee. Which though it may ſeem as a penalty impoſed upon Mof co 
her, for being firſt in the tranſgreſſion, and ſo not to be of the natural and mo- band 
ral law, which is perpetual, yet it is no more than a conſequence of the moral ornar 
law: whereby marriage being inſtitute before the fall, the woman was made for thouę 
the man, and not the man for the woman; and therefore in heir conjugal ſo- 
ciety, being but of two, the determination of things indifferent of their intereſt ly to 


wife; but when through the fall the greateſt meaſure of infirmity befel her, as ¶ ment 
being firſt in the tranſgreſſion ( whereby ſhe became the weaker veſſel,) there was even 
need, not only of a determination in things free, but an exaction of duties, where- WM mour 
in ſhe became leſs knowing and willing. Therefore, from that conſequence, and {WW and b. 
not by any new impoſition, the man became to have dominion over her, and pF 
power to make her to do thoſe dutics, which in her innocency ſhe would have done 

P MSS. po See below III. 3. 42. 4 1 Cor. vii. 15, I. edit. and MSS. A, B. & G. NSS. . MSS, à MS. 
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s her own accord. This power oeconomical, as hath been ſaid before, did na- 
orally comprehend all authority, till moſt of it was devolved upon magiſtracy. Yet 
y this power, the husband may ſtill contain the wife within the compaſs of the 
onjugal ſociety ; and her abode and domicil followeth his; and he hath right 
o recover her perſon from any, that would withdraw or withhold her from him, 
Except in the caſe of an allowed ſeparation for his injuries and atrocities, for which 
me might not be with him in ſecurity and ſafety. : =, 5 
From this power the husband hath over the wife's perſon, and conjugal ſociety 
Involved in the nature of marriage, ariſes the husband's power of, and right to the 
good of the wifes. According to the nature of ſociety, there is a communion 
pf goods betwixt the married perſons ; which ſociety, having no determinate pro- 
portion in it, doth reſolve into an equality: but ſo that, through the husband's oeco- 


. 


„ homical power of government, the adminiſtration during the marriage of the 
© rhole is alone in the husband. Whereby he having the ſole and unaccountable 
adminiſtration, his power may rather ſeem to be a power of property, having in- 
t geed all the effects of property during the conjugal ſociety, yet is no more than 
it s above expreſt. N e 5 
1 


This right of the husband in the goods of the wife is ſo great, that hardly can 
t be avoided by the pactions of parties, whereby if any thing be reſerved to the 
wife during the marriage, to be peculiar and proper to her, excluding the jus ma- 
riti, the very right of the reſervation becomes * the husband's jure mariti, and * 
akes it eluſory and ineffectual, as always running back upon the husband himſelf; 
as water thrown upon an higher ground doth ever return. And therefore a wife, 
before her contract of marriage, having diſponed a part of her jointure, and taken 


e- backbond for employing of it for the uſe of her future ſpoiifes and her families a 
re zointly, though the husband by his contract of marriage renounced his right there- 
t- go | jure mariti * J yet he was found to have the power to manage it to the uſe 
ng pf the family, February 9. 1667, Lord Collington and L. Ratho contra tenants of 
re- 


Wnnertyle, and Lady Collington. Nevertheleſs by private pactions the intereſt 
in b, and diviſion of the goods of married perſons after the diſſolution of the mar- 


ref riage, may be according to their pleaſure, as they agree. And alimentary provi- 
{e- ions, in caſe the husband cannot, or will not aliment the wife, are ſo perſonal 
by xo the wife, that inherent oſſibus, and they © recur not to the husband or his cre- 
to 


Editors, though conſtitute by the husband without fraud of creditors, much more 
2 other. 7 Enoohnihnn inne 2 . 
Jus mariti is a legal aſſignation to the wife's moveable rights, needing no other 
intimation but the marriage; and is preferable to any voluntary right, prior to 
the marriage, if not intimate before the marriage, December 18. 1667, Auchin- 


u- eck contra Williamſon and Gilleſpie. TC 5 
b KX. Beſides the inward * obligations of the married perſons, which are natural- 
an 


y in the minds and affections of each to other, there is outwardly the obligation 
Pot cohabiration or adherence, of which formerly; and the obligation of the hus- 
no- band to aliment and provide for the wife in all neceſſaries for her life, health. and 
gornament, according to their means and quality. To which he is naturally bound, 
though he had no means, but were to acquire the ſame; for if any provide not 
== his own family, he is worſe than an infidel® : yet the civil effect thereof is on- 
y to give 10 the wife faliment and entertainment according to the man's means 
and quality; and fo he is only 8 bound civilly quoad poteſt. Hence it is, that the ali- 
, 5 ment or furniſhing of the wife is a debt of her husband's (not only for what is 
was ven by merchants and others hoc nomine in the husband's life, but even her 
ere- EF mournings after his death, if it be proper for her quality to have mournings,) 
aud burdens s the executors of the husband, and not the wife, November 12, 1664, 
and Lady Craigcaſſie contra Neilſon ; July 7. 1675, Wilkie contra Moriſon. 
lone BR XI. The Roman law hath exceedingly varied in this matter from the natural 


f J. edit, & Ass. z MSS. A. B & H. 2 MSS. 3 Deciſ. cited, b MSS. e F. recur, d MSS, e 1 Tim, v. 8 
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law. For with them the wife was not in poteſtate viri, but either in poteſtute pu. 


rure 

tris, or ſui juris: and her goods remained fully her own, unleſs they had been part 
conſtitute by her in a tocher, of which the husband had the adminiſtration and ¶ to i 

profit during the marriage ad ſuſtinenda onera matrimanii ; and in which, after dif. per 
ſolution of the marriage, he had no intereſt, except by paction de lucranda dote; Nupo 

and for ſecurity whereof the wife had donationes propter nuptias equivalent. Only ban 

in dote eſtimata, the husband had power to diſpoſe of the tocher for the value, feft 


to which it was eſtimate of conſent, to be paid at the diſſolution of the marriage. 
All the other goods of the wife were paraphernalia, whereof ſhe had the ſole 
power and right. | e 5 
XII. The cſtom b of moſt nations, even where the Roman law hath much weight, 
ich in this matter returned to the natural courſe: as is obſerved by W 


and Duarenus k in relation to the cuſtom of France ; Weſenbecius and Covarru. . +3 
vias ® in reference to the cuſtoms of the Germans, Spaniards, and moſt part of | IA ell 
the nations of Europe. Gudelinus n ſheweth the ſame to be the condition ® of the othe 
Netherlands, in which they do almoſt in every thing agree with our cuſtoms. Yet nal. 
if the marriage diſſolve within year and day without a living child, all returns on ö bon 
either ſide, which was done in contemplation of the marriage, like to the general 74 
courſe of the civil law? e RS RP TEST P32 IT TTY as tc 
XIII. By the cuſtom of Scotland the wife is in the power of the husband. And but 
therefore, firſt, The husband is tutor and curator to his wife: and during her, Jet c 
minority no other tutor or curator needs to be conveened, or concur to authoriſe# land 
her; ſo it was decided, French contra French and Cranſton, Hope de minoribus. But I 
on the contrary, the wife is in no caſe conveenable without calling the husband: 163. 
and though ſhe be married during the dependence, the husband muſt be cited up man 
on ſupplication, and the proceſs 4 continued againſt him, for his intereſt, Spot pe! 
wood, husband and wife, Baillie contra Roaberton. iter, 
XIV. Yea, a wife's eſcheat or liferent falls not upon an horning execute againſt the: 
her during the marriage, becauſe, being then under the power of her husband obli 
ſhe hath no power of herſelf to purſue, ſuſpend or relax, February 16. 1633, lo 
Stewart contra Bannerman : and this was found, though the decreet was an eje&ion he 
committed both by man and wife. Yet where the horning is upon a deed proper ! 
to the wife, as to divide her * conjunct-fee-lands, horning is valid, Nicolſon, reve- 0 tl 
rentia maritalis, Duff coutra Edmonſton* ; or where the horning was upon a delin- her 
quence, as on lawborrows, Hope, husband and wife, Lord Roxburgh contra Lach ike 
VV. In like manner a wife cannot purſue or charge without concourſe of her = 
husband. And fo letters not raiſed at his inſtance were reduced, though he concur- > His 
red thereafter, Fuly 27. 1631, Napier contra Rolloch; Spoti ſavood, husband and 5 usb 
wife, inter eoſdem. The like, in a reduction of an heritable right, done by the 77” 
wife's father on death- bed: which was not ſuſtained, unleſs the husband had con- Top 
_ curred, or had been called, in which caſe, if he refuſed to concur without juſt eat 
reaſon, the lords would authoriſe the wife to inſiſt, July 8. 1673, Hacket contri e 
Gordon of Chapleton. But we mult except from this rule, if the husband were in ady 
= habilitate or forfeited, Haddington 15622 11 Hamilton contra Stuart +” blitut 
the wife * authoriſed by the lords upon ſpecial conſideration, the husband refu- 4 
ſing to concur, January 9. 1623, Marſhal contra Marſhal: or that the were pur- “ 
ſuing her husband himſelf, againſt whom ordinarily ſhe hath no action b«7 * in *; 
ſingular caſes, ut ſi vergat ad iuopiam, or in caſe he had diverted from her, Decen- = 3k wy 
ber 21. 1626. Lady Foulis contra her husband : or if a wife with concourſe of her "I 0 
fr jends, at whoſe inſtance execution was provided by her contract, were purſuing 1 l 
reduction of a deed, done by her husband in prejudice thereof, during bis life, e“ 
£ ebruary 12. 1663, Lockie contra Paton : Or that the obligation in its own na- 
n MSS. H & G. i Ad conſuetud. Burgundie tit. 4. K Ad D. de rit. nupt. | In paratit. ad D. de rit. nupt- 2 = * 
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Eire require execution in the husband's life, as an obligement to infeft the wife in 
particular lands. But if it be a general obligement to employ money for her, or 
to infeft her in lands *, Oc. wherein * the husband may at any time in his life 
perform, the wife will have no action againſt him: neither will ſhe get inhibition 
a upon ſupplication, unleſs the lords grant the ſame upon knowledge, that the huſ- 
band is becoming in a worſe condition, or that the wife hath quit a preſent in- 
feftment for an obligation of another, in which caſe the lords granted inhibition, 
ih 13. 1638. Lady Glenbervy contra her husbaud. This delay of execution, 


I where a term is not expreſt, is upon conſideration of merchants, who ordinarily 
having no other means than the ſtock with which they trade, it would ruin them, 

it if they were neceſlitate to employ it on ſecurity, ſo ſoon as they are married ; 

and is not to be extended to others. Secondly b, 


= XVI. It was a privilege of women amongſt the Romans per ſenatuſconſultum 
P˙elleianum, that the obligations, by which they became ſurety, or interceded for 
Mothers, were void: but our cuſtom is, that a wife's obligation for debt, or perſo- 
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nal, ualrent to © the creditor, as well not infef?as infeft e, out of their lands f, the bond 
as to the wife, and an appriſing thereon as to her proper 8 lands was found null: 
but here there was no ſpecial obligement F infeftment 8 of annualrent, or wad- 
{ſet of the wife's lands, bai generally fo pay the annualrent 8 out of both their 
lands, March 24. 1626, Greenlaw contra Galloway, The like Hope, husband and 
wife, Douglas of Tofts contra Elphinſton and Hamilton. The like January 30. 
1635, Mitchelſon contra Mowbray : in this caſe the bond being granted by the 
man and wife, and thereupon appriſing deduced, which h ſhe did judicially ratify 
upon oath never to come in the contrary, yet the bond and infeftment, as to her 
Wiferent, was found null, ſeeing there was nothing to inſtru her ratification, but 
the act of an inferior court, whereof the warrant was not produced. But a wife's 
obligation with her husband conjunctly and ſeverally, obliging them to pay, and 
alſo to infeft in an annualrent out of either of their lands, was found null as to 


on She wife in the obligement to pay, but not as to the obligement to infeft, Decem- 
pe er 15. 1665, Eleis contra Keith. Neither was a wife found liable for furniſhing 
be- o the houſe in her husband's abſence forth of the country, which did only affect 
Un- 1 er husband, Spotifiwond, husband and wife, Howiſon contra Lady Laurenſton. The 
0 Hike January 29. 1631, Porter contra Law. The like, though the cauſe of the 


bond was money advanced for the wife's neceſſary aliment, for which no proceſs 


her as granted againſt her till her husband was firſt diſcuſſed, December 21. 1629, 
cur- Eton contra Lady Halkerton. And alfo a wife's obligation without conſent of her 
450 husband was found not to affect her, but him, though ſhe was not prepoſita ne- 


otiis, but becauſe ſhe was perſona illuſtris, and her husband out of the country, 
Hope, husband and wife, Ruſſel contra E. of Argyll : but a wife's bond for ne- 
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Neeſſary habiliments for her body found to oblige herſelf, and not her husband's 
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executors (for as to theſe ſhe may contract,) Hadington, July 6. 1610. Wiſe contre 
Lady Halyradbouſe. This muſt be underſtood where the wife has an aliment con- 
5 ſitute by her husband, or ſome other right exempt from his jus mariti. And it 
of. as 0 found bi in the caſe of Gairns Merchant contra Arthur, December 19. 1667 ; 
ad February 23. 1672. Neilfon contra Arthar. F 
This privilege of wives was extended to obligations or diſpoſitions made by a 

ite, though before compleating the marriage, being after contract and proclama- 
n, whereupon marriage followed, January 29. 1633, Scot contra Brown, The 
Nike ſpecially where the proclamation i was not only at the husband's pariſh church, 
but at the wife's, July 8. 1623 Macdougal contra Aitkin *. The like of a diſ- 


poſi- 


1 In this caſe reduction at the husband's inſtance, of a bond, granted by the wife after contract of marriage 
: proclamation of banns in the man's pariſh church, but before the proclamation at Edinburgh, where ſhe 
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32 Inſtitutions of the law of Scotland. Bock I. 1 


oſition in favours of the wife's children after the contract and one proclamation, 


July 5. 1611, Fletcher in Dundee contra We Be fe TE: 
Yet wives obligations relating to their delinquence are not void, but only ſuch 


as relate to their contracting. So a wife was found o liged to fulfil an act of a 
kirk-ſefſion, under a penalty that ſhe ſhould forbear another man's company, Wl 
which was found not to affect her husband's goods, but her own, Hope, husband 2h 
and wife, Bell contra Hog, and the kirk-ſeſſion of St. Cuthbert's. Here alſo are ex- 
cepted obligements relating to diſpoſitions of lands, annualrents or liferents: of 


which hereafter. . 


XVII. As to the hasband's ® and wife's intereſts ® in their goods, by our cuſtom; | 
without any voluntary contract there ariſes betwixt them a communion of all 
moveables, except the habiliments and ornaments of the wite's body, which, tho 
they be ſuperfluous, and the husband inſolvent, are not arreſtable for his debts 1 
contracted thereafter. »The husband hath the full and ſole adminiſtration of ew 
all moveable goods belonging or accreſcing to the wife during the marriage, and 5 
the rents and profits of heritable rights, as being moveable. And therefore an 
heritable bond was found to belong to the husband jure mariti, becauſe he was 
married before the term of Whitſunday, at which ? it was 4 payable, June 15. 
1627, Nicolſon and Lyle contra Lyle ; where * the ſame * was found to belong to 
the executors of the firſt husband, though the term of payment was after his | 
deceaſe, and not to the wife or her ſecond husband. Allo a legacy, left to a wife, 
was found to belong to her husband, Hope, de legatis, Lawſon, contra Banna- | 
tine, c. Likewiſe a husband was found to have right to a bond, blank in the 
creditor's name, which the wife during the marriage put in the hands of a third | 
party, who filled up his own name therein, though the husband and wife were | 
voluntarily ſeparate, February 11. 1634, Drummond contra captain  Rollock, . Ex- 
cept aliments duly and competently provided: for the wife, which are not arreſt- | 
able for the husband's debt. And a husband himſelf was found to have no acceſs 
to a ſum provided to a wife by his * father for her aliment, Fuly 4. 1637, Tennent YG 


contra Futhie. 


This communion of goods by our cuſtom extended not to the wife's heritable Mi 
rights, as lands, annualrents, heritable bonds, nor to liferents, but only to the 3 
rents and profits thereof during the marriage, which the wife cannot prejudge by 
any deed during the marriage. But as to the ſtock and profits, ſhe may diſpoſe 8 
thereof, to take effect after the diſſolution of the marriage: as to which the wife 
may oblige herſelf perſonally in clauſes relative to ſuch rights, as clauſes to infeft, 
clauſes of warrandice, and clauſes of requiſition of ſums for which her lands are 


| wadfet, ſuch obligements being efſectual againſt the wife. And this is the diffe- 1 
rence betwixt theſe and other perſonal obligements of the wife ſtante matrimonio, 


which, even though the husband conſent, are null, and oblige her not. 


In the heritable rights of wives bonds bearing annualrent, though without a 


clauſe of infeftment, are comprehended: for theſe remain heritable quoad fi/cum Wt 


O' reliftam by the act of parl. 1661, c. 32. And therefore a proviſion by a father 


to his daughter, bearing annualrent at five per cent. was found not to fall under 
the husband's jus mariti, June 28. 1665, Pitcairn contra Edgar; Fuly 4. 1676, 


Rollo contra Brow nley. 5 | EN 1 
The jus mariti is ſo effectual as to the moveable goods of the wife, that though 


a liferenter in the contract of her ſecond ® marriage reſerved a part of her life- | 


rent lands to be ſolely at her own diſpoſal, and that the husband in the ſame con- 
tract of marriage renounced his jus mariti thereanent, yet that renunciation was 
found to be his jure mariti, and ſo the profits of her liferent were affected by his 
creditors, (it not being conſtitute as a formal and proportional aliment,) as was 
found in the caſe of the creditors of Mr. Andrew Hamilton contra Lady Carberry 
his wife; and“ July 13. 1678, Nicolſon contra Inglis. 1 5 
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IV. -. Confugal obligations.” LILY yg 
prom this communion of goods it follows that there is ae a communion of 
ebts, whereby the husband is liable for the wite's debt, though it ſhould exceed 
=, her and his moveables v. But this was not found to hold in criminal things * 
„matters of wrong*. And ſo the husband was found not liable for a ſpulzie, or 
rongous intromiſſion, committed by his wife without his knowledge or approba- 
on during the marriage, February 2. 1628, Scot contra Banks and Weil ; Spotiſwood 
„band and wife, inter eoſdem®* : this was © done ſtante matrimonio without the hus- 
fand's conſent. And yet the husband, found liable for the damage of a mill demo- 
MF hed by his wife, as being prępoſita negotiis, and by his domeſtick ſervants, tho he 
as out of the country himſelf, Spoti/wood, husband and wife, laird of Ludguhairn con- 
ra Er! Mariſchal. Neither was a husband found liable for the penalty of the con- 
raveening an * act of a kirk-ſeſſion ut ſupra. A husband was found liable. for his 
WE ntcreſt for his wife's tutor-compts, not only fore what ſhe was liable for during her 
E&riduity, but during the time of a former husband, his /ucceſ/ors © being * firſt diſcuſt 
Js to what was done in his time; yea, without the diſcuſſing of the ſucceſſors of the 
ormer et husband primo loco, where the intromiſſion was before both marriages, 28. 
March 1629, Matthiſon contra L. Wariſton, but prejudice to the defender to purſue 
the heirs of the former © husband as accords, February 18. 1663, Dunbar of Hemp- 
as contra Lady and Lord Fraſer. But a husband was not found liable for furniture 


iis ven by merchants to his wife without his conſent, ſhe having gone to London with- 
fe, out his warrant, except in ſo far as her ordinary expences would have amounted to, 
a- Sf ſhe had ſtaid at home, (though her husband had not inhibite her,) [July 6. 
he 1677. Allan contra Earl and Counteſs of SouthesR.,- = N 
rd After inhibition againſt wives, the husband is not liable for any thing they con- 


kract, except what is furniſhed ſuitable to their quality, and where the husband 


re | | | 
„cannot inſtruct that he ſufficiently provided his wife otherways, July 25. 1676, 
eſt· ¶ Campbell contra Laird of” Ebden. The like was found about the ſame time concern- 


Mag furniture to the Lady Monteith fr 


But this obligement of the husband 's being only for his intereſt jure mariti, the 
cbt itſelf doth not properly become his, but only it may take effect againſt his 


ble MEpcrſon and goods during the marriage. But if that intereſt be 8 diſſolved by his 
the own or his wife's death, before the legal execution be compleat, affecting his 


by goods, there will be no further proceſs againſt him or his heirs. And“ though 
ofe there was litiſconteſtation before the wife's death, the husband was found free, 

lbeit he was ordained by interlocutor to find caution to pay what ſhould be de- 
cerned, 7uly 11. 1664, Dunbar of Hemprigs contra Lady and Lord Fraſer. So like- 
are viſe a husband h decerned with his wife for his intereſt, ſhe dying before execu- 
ffe- tion, he was free of the debt, December 23. 1665, Burnet contra Lepers. So 
nin, by Likewiſe a husband, decerned with his wife for his intereſt, having died before 
ME cxecution, his ſucceſſors were found free of the debt, Hope, Transferring, execu- 
ut 2 ref Kinloch contra Dunbar, But the contrary was found, where the husband 
cun was denounced upon the decreet, and had ſold his wite's_ portion of land, ibidem, 
ther Zar! of Murray contra Lord St. Colm. The like, where the decreet againſt the 
\der husband, after his wife's deceaſe, was only found effectual, in ſo far as might 


57 extend to his wife's third part of his moveables, February 7. 1629, Brown contra 
Wy Daimahoy. And a husband was found liable for his wife's debt after her death, in ſo 
1 1 far as might be extended to the benefit of her liferent duties reſting at her death, 
life- February 1. 1662, Cuningham contra Dalmahoy. And * the husband is always li- 
-on- able for his wife's debt, even after her death, in quantum eft Iucratus. Which he 
was cannot be underſtood to be by every benefit or tocher, marriage being an onerous 
„ his 5 contract, where a tocher is given ad ſuſtinenda onera matrimonii, and for the wife's 
was BY 27201 ſton by law or pation after the man's death m: and therefore he can only be 
err) Wy accounted Jucratus, when the benefit he hath by his wife doth far exceed thoſe 
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34 9 
onera, December 23. 1665, Burnet contra Lepers. And even in cafe he be lucra. 8; 
tus, the wife's heritage muſt be firſt diſcuſt, January 23. 1678, Wilkie contra Stewar 
and Moriſon. * A husband being ſummarily charged for his intereſt upon a de. 
creet, obtained againſt his wife before the marriage, and being un denounce(l 
thereupon, yet not undertaken by him, or affecting his goods before her " death 
he was liberate, March 20. 1627 Knows contra Kneeland. The like, though noi 
only horning was uſed againſt the husband, but arreſ/tment *, January 23. 1678 
Wilkie contra Stewart and Moriſon, But a husband having given bond of borrow. 
ed money for his wife's furniture, was found liable therefore after her death, 
July 7. 1680, Slowan contra Lord Bargenie. 8 
But that the husband's lands or heritable rights will be liable for his wife's debt, 
there is neither deciſion nor ground for it, thoſe not being in communione bons. 
rum. It is more dubious, and, for any thing I know, undecided, whether the 
heritable debt of the wife will affect the husband gwad mobilia. But ſeeing it ii 
a communion of goods only moveable, it ſhould be alſo only of moveable debt 
Though in communi forma, as tutors and curators, /o? husbands will be decern- 
ed generally for their intereſt: yet with this difference, that tutors and curator; 
will be but 4 liable, in ſo far as they have the pupil's means; but I never heard, 
that there was a diſtinction made, whether the wife's debt did exceed the third 
part of the man's moveables, which is her proportion of the ſame. But inde. 
finitely it hath effe& againſt the husband's perſon by caption, or his moveable; 
by poinding. mw : 
But a wiles heritable bond became x not her husband's, though uplifted by her, or 
made moveable by a charge, during the marriage, ſeeing ſhe then re-imployed the 
money for annualrent, February 21. 1679, Cockburn contra Burn: for the wite's 
charge is not to make heritable ſums moveable, but to recover them. a 


o 


And albeit there is no mention in our cuſtom of affecting a wife's goods for 
a husband's debt, becauſe all her moveable goods and ſums become his by the 
marriage, except her paraphernalia: yet if a husband's heritable rights could be 
affected for his wife's debt, there were the ſame reaſon that her heritable right 
ſhould be affected for his debt. But a husband's heritable debt affects the move. 
able goods and ſums in the communion, as being the husband's. N po 

XVIII. Theſe are the intereſts of the man and wife during the marriage. But 
before we come to their intereſts after the diſſolution hace? it is to be conſider-W 
ed, that by our cuſtoms donations between man and wife /tante matrimonio are 
revocable by the giver during life. Which our cuſtoms have * taken from the ci- 
vil law, where this reaſon is rendered, Ne mutuato amore invicem ſpoliarentur'. 
Thus a donation by a man fo his wife was found annulled by his ® revocation Ml 
upon death- bed, ſubſcribed by notars becauſe of his infirmity, * Hope, husband 
and wife, Earl of Angus contra Counteſs of Angus, And a husband was allowed 
to recall a bond granted to his wife, bearing, that he thought it convenient that. 
they ſhould live apart, and therefore obliged him to pay a ſum yearly for her aliment ; 
albeit it bore alſo, that he ſhould never quarrel or recal the ſame, importing a renun- 
ciation of that privilege, February 6. 1666, Living ſton contra Beg. Yea, adonation 
by a husband to his wife was found revoked by a poſterior right to his children, WF.. 

though it was not a pure donation, but in lieu of another right, and quoad exce/ſun 

only, ſeeing it was netabilis exceſſus, November 20. 1662, children of Wolmet contra 
Lady Wolmet. And an infeftment, bearing lands and a mill, was found revocable as 
to the mill, it not being expreſt in the wife's contract, February 5. 1667, Coun- WE: 
teſs of Home contra Hog. This was extended to a wife's accepting of an infeft- Ml 
ment * in ſatisfaction of her contract, February 12. 1663, reli of Moriſon contra Wh 

* This revocation, being made by the husband in articulo mortis in preſence of three witneſſes, becauſe be 1 
could not ſubſcribe, and thereafter in the ſame paper ratified, approved and declared to be his will in preſence 
of two notars, en chattelet de Paris, was ſuſtained as a formal and ſolemn reyocation. 

** A wadſet, which was afterwards redeemed. 8 
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3 576 heir. It is alſo revocable indirectly by the husband's poſterior diſpoſition of 
ne lands formerly diſponed to his wife in liferent, Hadington July 16. 1622, Murs 
22 of Lochmaben contra Scot of H aining. SO a donation by infeftment, granted 
Ja man to his wife beſide her contract, was found revoked by an annualrent 
Hut of thoſe lands granted to his daughter pro tanto, without mention of revoca- 
on, December 15. 1674, Kinloch contra Rait. But donations by a man to his 

ife, who had no former + high nor contract of marriage », found not revo- 
able, being in ſatisfaction o the terce due by the marriage, March 25. (22. Ju- 

b ) 1625, Laird of Taurenſton contra Lady Dunipace. Butx where the husband 
Franted infeftment of all that he then had, there being no contract of marriage, and 
Thereafter a ſecond infeftment, both /tante matrimonio, the firſt was ſuſtained, being 
In place of a contract of marriage, but the ſecond was found revocable, November 
PZ. 1664, Hahburton contra Porteous. Anda ae to a wife, having no con- 
rat of marriage, was found revocable, in ſo far as it exceeded a proviſion ſuit- 

Able to the parties, June 27. 1677, Short and Birnie contra Murrays. Yet the 
Pant of a contract did not ſuſtain a donation by a wife to her husband, to whom 
me aſſigned an heritable bond, the husband being naturally obliged to provide for 
his wife, and not the wife for her husband, December 15. 1676, Inglis of Eaſt- 
iels contra Laurie of Blackwood. And * a donation by a wife, by aſſignation of 
ier former jointure to her husband's behoof, was found revocable, though there 
aas no contract, unleſs the husband had given a remuneratory proviſion, January 
b2. 1673, Watſon contra Bruce, And a wife's conſent to a contract of wadſet of 
her liferent-lands with a back-tack to the husband, was only found valid as to 
the creditor, but revocable as to the husband, that ſhe might enjoy the ſuperplus 
of the mails and duties, more than the annualrent, by the back-tack ?, June 28. 1673, 
Arnold contra Scot and Frier. But a donation by a husband to his wife's children 
bf a former marriage, though done at his wife's deſire, January 15. 1669, Hamil- 
Pon contra Bains; nor by a wife ſubſcribing her husband's teſtament, by which her 
Yifcrent-lands were provided to her daughter ””, July 12. 1671, Murray contra 
Murray, was not found revocable. As all donations are revocable for ingrati- 
Nude, ſo donations between husbands and wives are annulled by divorce * (or * adul- 
ery, though the party injured ſought not divorce,) Hope de donationibus inter 
irum & uxorem, Douglas contra Aiton. A bond conceived to a man and wife, 
nd her heirs, found a donation by the man (whoſe means it was preſumed to be,) 
ud revocable by him after her death, [22. March 1634, Glaſsford contra Dau- 
ing.] But a tack taken by him to himſelf and his wife in liferent, though it * was 

ꝛce found revoked * by a poſterior tack thereof to himſelf and his brother's ſon, 
Vecember 21. 1638, Las of Craigmillar contra Chalmers reli of Nisbet ; yet 
thereafter it was found, in the ſame caſe, January 30. 1639, ( inreſpett the tack was 
ſet by a third perſon, and that it did not appear to be by the man's means,) not 
Bp cvocable*. But a donation betwixt man and wife after © their contract of mar- 
iage, being done before the marriage itſelf, was not found revocable, Fanuary 

z. 1680, Hume contra Humes. Yet * where the donation did bear date before 
he marriage, the husband's heir proving the writ antedated, and that it was trul 
ter the marriage, the donation was therefore found revocable, July 24. 1677, 
Ear! of Dunſermling contra Earl of Callendar. B 
XIX. To come now * to the intereſts t of the husband and wife after the diſſo- 
otion of the marriage, we muſt diſtinguiſh berwixt 8 the diſſolution thereof, which 

Falls by death within year and day from the ſolemnizing Hit“, and that which is 
iſſolved thereafter. For by our cuſtom, if marriage diſſolve within year and day 
. fter the ſolemnizing thereof, all things done in contemplation of the marriage 
come void, and return to the condition they were 7» | before the ſame. (And 
In this our cuſtom agrees to the civil law.) And ſo the tocher returns back to the 
ite, or thoſe from whom it came: and ſhe hath no benefit of i any intereſt 

; 5 3 


3 * 1. edit. & MSS. * I. edit. Y dec. u See below, I. 9.78. 2 1. edit. & MSS. 2 MSS, b I. edit, © dec. d F. 
Ms. G. t MSS B. H. & G. 8MS, G. Þ NSS. H. & G. i MS, G. 
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either in his moveables or heritage k, by law or contract provided to her; not 


hath he any intereſt in hers ; unleſs there were a living child born, which was 


it had no relation to the marriage, but was only preſumed to be hoc intuitu, Ne 
vember 16. 1633, Grant contra Grant, And alſo extended not only to the wife 
and husband and their heirs, but to any other per/on * concerned, reſtitution being 
made hinc inde of all done intuitu matrimonii, Hadington, June 8. 1610, Laird of 
Calder conira Roſs v. Yea a diſpoſition by a father to a ſon of his eſtate, in contem- 
plation of his marriage, which was diſſolved within year and day by the wite's death, 
was found void, ſeeing the father perſiſted not therein, but infeft his ſecond ſon, 16, 


heard cry or weep: in which caſe marriage hath the ſame effect as to all intents = 
and purpoſes, as if it had! endured beyond the year. And this is extended 60) 
to! the marriages ® of maids and of ® widows, July 23. 1634, Maxwell contra 
Hairſtains. And extended allo to an infeftment by a husband to a wife, though il 


July 1678, Lord Burleigh contra Laird of Fairnie. And a tocher, paid within the 


year, was ordained to be repaid without any deduction for the wife's entertainment 


during the marriage, but only for her cloaths which were before the marriage, and 
her funeral charges which were after the marriage was diſſolved, February 23. 1681, 
Gordon contra Inglis. But gifts, given to the married perſons by the friends of both 
ſides, were divided equally, the marriage being diſſolved within year and day, Ja. 
nuary 14. 1679, Wauch contra Jamieſon. Yet a wife's infeftment was found ya- 
lid till her tocher was repaid, though the marriage diſſolved within the year, Fuh 
20. 1664. Petrie contra Paul. But where a marriage continued a year, and a part of 
the next day after the year, the tocher was found not to return, nam in favorabilibus 
dies captus habetur pro completo, February 25. 1680 Waddel contra Salmond: But 
if a living child was born, the marriage was found effectual, though both child and 
mother © died within the year, Spotri/awood, husband and wife, Stewart contra Irvine, 
The reaſon, why the child muſt be heard cry, is to make certain its lively ripe 
neſs, and not to leave it to the conjecture of the witneſſes; and therefore it ſuf. 
ficeth not though they ſhould declare, that the child was living immediately before 
the birth, and appeared lively and full ripe when it was born, but that it was 
ſtifled in the birth 5, 5 bes e 67, <4 via 


XXII. Marriage diſſolved * by divorce cither upon wilful non-adherence (a 


wiltul deſertion) er adultery, the party injurer loſeth all benefit accruing through 
the marriage, (as is expreſly provided by the foreſaid act of Ls 1573. c. 55. con- 
cerning non-adherence,) but the party injured hath the ſa 

other's natural death, 


contra Lady Eglinton. 


XXIII. By the diſſolution of marriage, there ariſe to married perſons, not on 
ly thoſe rights. which by voluntary contract are conſtitute to either, (and which 
are not proper here,) but alſo thoſe, which by the law and cuſtom are competent 
without any ſpecial convention or covenant. And theſe are either upon the part of 
the husband, or more frequently upon the part of the wife. To the husband is com- 
petent the liferent of the wife's heritage, which, becauſe it is peculiar unto theſe 
nations , is ſaid to be the courteſy of Scotland or England, To the wife ariſeth hai 
ſhare of the moveables, which is the half, where the man hath no children in fi- 
_ milia, and the third, where there are ſuch, and her terce, which is * the third part 


of his lands during her life. But of reverſions, heritable bonds, diſpoſitions of 


rights of lands without infeftment, and of teinds, * or tacks or tenements within 
to bel 


burgz, the relict hath no terce. Theſe rights of terce and courteſy fall in 
| 1 


* Here the learned author ſeems to have had in view that of Craig (lib. II. d. 22. & 34.) Neque aſſedati 
num triens debetur, cum aſſedatio non ſit feudum, neque decimarum ob eandem rationem. But below II. 6. 16, 
he obſerves that the terce is extended to infeftments of tiends, 13. February 1628. Counteſs of Dunfermlin; 
contra Earl of Dunſermling. | : 2 
k I. edit. & MSS. | MSS. m MSS, B. & G. n MS, G. o MSS. p Nicolſon, Roſs contra Campbell. à I. edit 
& MSS. MSS. s See aboye I. 4. 12. and below II. 6. 19, © MSS. u F. or by. W MSS. * I. edit. & MSS. 


me benefit as by the 
arch 21. 1637, Lady Manderſton contra Laird of Renton. WR? 
But if divorce follow upon impotency, all things return hinc inde, becauſe in effet i 
there was no marriage, as was found, Hadington, 14. Fuly 1610, Earl of Eglinton 
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it. IV.  Conjugal obligations. 5 
9 onſidered among the feudal rights; and the relict's third or half of moveables 
e ſucceſſion of moveables, wherein it is a concomitant, and regulate according 
chat which is proper * ſucceſſion either of children or others, though as to the 
ilfe it be rather « * diviſion of that communion of moveable goods, that N 
etrent to the married perſons during the marriage: and therefore ſhall be inſiſted 
n no further here, but left to their proper places NT OR” | 
XXII. Law and cuſtom hath favoured and privileged wives in many caſes pro- 
ter fragilitatem ſexus*. They are free from obligements for ſums of money, 
and from perſonal execution by horning or caption, if it be not for criminal cau- 
es. Their contracts of marriage were commonly thought preferable to other 
perſonal - creditors, February 8. 1662, Crawford contra the Earl of Murray; No- 
vember 8. 1677, Sinclair contra Richardſon and her ſpouſe. But there was a con- 
Krary deciſion upon full hearing in preſenta, Keith contra Keith, F ebruary I7. 
1688. Their ſhare of their husbands moveables is not burdened with the 
Husbands heritable debt, December 23. 1668, Mackenzie contra Kobertſons 3 
E7:1y 19. 1664 Scrimgeour contra executors of Murray. Yea a gratuitous move- 
able bond granted by a husband, payable at his death, whereby the whole execu- 
try Seng exhauſted, and the wife have no ſhare, having no other proviſion, 
Evas not found to affect the wife's ſhare : but otherwiſe ſuch bonds, granted in liege 
f pon ſtie without fraud, were found to come off the whole head, and not off the dead's 
part only, December 8. 1675, Thomſons contra creditors of Alice Thin. And a 
wife was found not excluded from her ſhare of her husband's moveables by a 
Eoratuitous diſpoſition, by her husband to his brother, of all ſums that he ſhould 
Have at his death, January 10. 1679, Grant contra Grant. In like manner the 
Winfcfments and proviſions of wives are effectual, although the tocher, which is 
the mutual cauſe thereof, be not paid (ſhe not being obliged therefor herſelf, ) 
though the contract bore, that, the tocher being paid, it ſhould be employed to the 
wife's uſe, July 5. 1665, Mackie contra Stewart, The like, though the con- 
tract bore, that the husband ſhould employ the tocher for the wife in liferent, 
lbeit the tocher was loſt through the father's inſolvency, June 11. 1670, Hunter 
contra creditors of Peter. The like, though the contract bore, that the wife ſhould 
bave no benefit, while the tocher ſhould be fully paid, if the tocher could have 
een * recovered by the husband's diligence, November 21. 1671, Menzies contra 
Corbet. On the ſame ground a contract of marriage, bearing the one half of the 
Wtocher to the wife, failing children, albeit conceived paſſive, and not that the huſ- 
band was to pay the ſame, or do diligence therefor; yet the husband was found 
liable to pay the half of the tocher, although it was not recovered, unleſs he had 
BE done the diligence of a provident man, which was found implied in his duty and 
WE truſt as* husband, the wife being in poteſtate viri, July 14. 1676, Lockhart and Laird 
8 Raploch her ſpouſe contra Bonner. And though the husband © have no communi- 
on in the habiliments and ornaments of the wife, which cannot be affected for 
his debt: yet ſhe hath her ſhare of the habiliments of the husband, which fall 
in his executry; and he is obliged to pay all accompts for her habiliments, ſuitable 
to her quality. But where the wife had an alimentary proviſion for her habili- 
ments, ornaments and her other uſes, the husband having furniſhed them, and re- 
ceived that ſum, was not found liable to repay the ſame to her executors, February 
Wy 2. 1667, executors of Lady Pilton contra Hay of Balhouſic. Wives have not on- 
ly a half or third of their husbands moveables, when they ſurvive, but have their 
aliment to the ncxt term after the husbands death. Yea a wife was found to have 
right to the expences of child-bed of a poſthumous child, born after the next term , 
againſt the eldeſt ſon, though he was not heir, but“ having an univerſal diſpo- 
ſition to his father's means (which was very conſiderable,) * which diſpoſition 
was granted after the poſthumous child's conception, November 10. 1671, Ha- 
ſtie and Ker his mother contra Haſtie. And likewiſe, if the wife predeceaſe, her 
executors have the half or third of her husband's moveables, the beſt of every 
35 „ kind 
*I. edit. & MSS.) Below, II. 6. & III. 8. * 1. edit. 22 F. the ſame was. * dec. b I. edit. e F. husbands. d 1. edit. 
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kind being ſet aſide as heirſhip moveable e, though there could be no heir for the \ 
time, the husband being alive, December 8. 1668, Guidlat contra Nairn. | F 
| . — . . 0 © "3 ( 

We ſhall proceed to the next kind of obediential obligations and natural rights, 105 


which inter veeneth f betwixt parents and children. 
1 1 T LIE V. 
Obligations between parents and children. 


I. Obligations betwixt parents and children VIII. Obligations of childrento their parent 


are divine, and by the law of nature. IX. Aliment due to parents. _ wh 

II. The power of parents over their children. X. Obligations of children amongſt them- all) 
HI. In infancy. e A 1141 
IV. In minority. XI. Patria poteſtas among ſi the Romans. Muth 
V. In majority, | XII. Among ſt other nations, Eſpecially as Hine 
VI. Oeconomical government, lawful adminiſtrator. . ov 
VII. Proviſton of children. XIII. Forigfamiliation and emancipation, Pati. 
"Hat there are natural obligations betwixt parents and children, not proceed- ci 
ing from the conſent of either party, or from the conſtitution of any hu 
man law, but from the obedience man oweth to his Maker, who hath written Nas 
this law in the hearts of parents and children, as to their intereſts and duties, with the 
capital letters, is evident by the common conſent of all the nations of the world, Rhe. 


| how barbarous ſoever. 5 Though evil cuſtom hath put out the eyes of natural =, 
light in other things, yet in this the rays of the Sun of righteouſneſs are ſo direct, 
that their illumination cannot be extinguiſhed. 5 "Thoſe obligations are ſo from Wi 
Godb, that in moſt things they cannot be taken off, nor diſcharged by men. 
Though children would diſcharge their parents of natural affection, education, pro- 
viſion, Oc. or parents would free their children of reverence, obſequiouſneſs, and 
of entertainment of parents not able to entertain themſelves: yet Muld theſe ob- 
ligations ſtill be binding upon either. "Thoſe obligations are placed in the com- 
mon nature that man hath with other animals, and ſo are given as an evident in- 
ſtance i of the law of nature, /. 1. H 3. de juſtitia & jure. F No : 
WMe ſhall then conſider what thoſe are: and firſt, What intereſt the parents 
have in the perſons and goods k of their children; ſecondly, In what they are natu- 
rally bound to their children; hirdly, What intereſt the children have in the 
goods of their parents; fourthly, What they do naturally! owe to their parents; 
Hſthly, What they are bound iu to each other.. N . 
II. For the it, ere we can diſtinctly know the power parents have over their 
children, we mult diſtinguiſh the capacities n and ages of the children: whereof 
there are three, infancy or pupillarity, minority or leſs age, and majority or full 
age. So doth Ariſtotle * diſtinguiſh, and after him Groztius ?P, ; 
III. Infancy is, when the children are without diſcretion. And then hey! 
are wholly in the power of their parcnts, who not only may, but muſt carry them 
whither, and keep them where they will; and muſt alſo breed and order them ac- 
_ cording to their capacities, means and qualities. And this is rather an act of do- 
minion in the parents, than from any obligation of the children to ſubmit to them. 
IV. During the childrens minority, wherein there is a natural levity for want of 
fixedneſs and experience, while the light of reaſon is but drawing towards its meri- 
 dian clearneſs *, it will not be much doubted but the direction of their perſons * is 
naturally ſtated in their parents. Yar 1 
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it. V. Obligations between parents and children. 39 
V. But the greateſt queſtion will remain of their full age, when the children 
ccome able to govern themſelves and their own affairs. * As to his u it is the opi- 
ion of ſome , that it ſtandeth alone in pretate Oe reverentia. And Vinnius * ſhew- 
cm, that the cuſtom of Holland diſſolveth the power of fathers by the childrens 
ee of twenty five years. 4 5 : 8 

Vi. Whatſoever may ariſe from the cuſtom of nations, whereby the power of 
Parents over their children in their full age is much diminiſhed : yet by the ori- 
inal and pure law of nature, not only the tutory and protection of childrens 
WE nfancy, with the cure and direction of their minority, is in their parents; but 
Here is alſo an oeconomick authority in the father of the family over all his children 
und deſcendents, remaining in his family, whom he hath not elocat by marriage 


WRC Þ » 
2 


WE which is alſo a natural bond) inte other families, whereby the females do natu- 
ally change their families, and become under the power of another family. | 
Ibis is the only natural authority and government, which had in itſelf all 
s. E&uthority, publick, private, civil and criminal, till by human conſtitution and di- 
as ine approbation moſt of that power is now devolved upon magi/tracy a:. This 
ower was not only before magiſtracy, but even remained thereafter with ſubordi- 


5 1 ation thereto in moſt nations. As Cz/ar b writes, that among the Gauls and 
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4. aciently “. Ariſtotle © teſtifieth the like of the Perſians. And by the judicial 
1. awo, the rebellious ſon, who obeyed not the voice of his father and mother, 
en eas to be brought forth before the elders of his city, and ſtoned to death, without 


ther proof than the parents teſtimony: ſo that the ſentence was the parents, tho' 
Ihe execution was to be publick. Such authority was that of the patriarchs Abra- 
an, Isaac and Jacob, who with divine approbation made war, peace and confe- 
ct, . Cracles, which are now the publick and proper rights of magiſtracy, and govern- 
d their own families, without any authority derived from others e. And though 
acob's family aroſe to that greatneſs, that in it were many families, yet he remain- 
a che father and prince of them all: ſo that the ſeveral ſubordinate families had 
heir {ſubordinate authority over their wives and children, (and ſo their children 
ere bound in obedience to them, but with the exception of their ſuperior pa- 
ents, to whom the firſt obedience was * due;) and as ® to the differences, ari- 
u. Ning between inſubordinate poſterity, hey remained under the authority of the 
ommon fathers. 5 3 | Co Ly 
nts . | bis native © authority reacheth all children, whether procreate of lawful mar- 
u- lage or not, ſo k they be truly known to be children; becauſe the ſame founda- 
ion and common principles and duties are in both, though they have not the 
ame intereſt in the father's goods, in reſpect of that community of goods betwixt 
van and wife in the conjugal ſociety even naturally, whence the goods are de- 
heir ived to the iſſue of the lawful marriage. 5 „% EY 


oof . his paternal authority doth not neceſſarily carry the property and diſpoſal of 
rl the goods of the children: but that they are capable of ſuch by the gift of their pa- 


gg cats or others! or any otherways, even in infancy ; and that they have the full do- 
inion and adminiſtration thereof in their full age. And therefore bonds of pro- 
hem rilion by fathers to children, if delivered, are not revocable directly, nor indirectly 
ent * . 7 | . » . 

\ ac- contracting debts thereafter. And the delivery of ſuch bonds of proviſion 
E akes them irrevocable, whether the delivery be to the children, or to any other 

$9 or their behoof, (which behoof will be preſumed, unleſs the father expreſs his 
„ind at the delivery, that the writ is to be returned to himſelf, or depoſite it ® up- 
neri- a terms.) And therefore a bond taken by a father in the name of his brother, 
oe father obtaining an aſſignation from him to his daughter, the bond was not 
ound revocable by the father, being regiſtrate in the brother's name, November 
| pay 
e MSS. u MSS. A. B. & H. v Stephanus, con. juris, lib. II. c. 7. * Partitionum-ſuris, lib. 1. c. 7. in prin. 
I. edit. 2 MSS. A. & G. * I. edit. & MSS. b De bells Gallico, lib. VI. «I. 11. P. de lib. & poſtum. hered. 
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viſion, but hat the bonds being moveable, ſhould firſt affect the executry, Fe, 


1668, Laird of Glencorſe contra his brothers and 4255 ; and a poſterior toche 
was preferred to a prior aſſignation to a bairn in fa 8 
Jor Inglis contra Beſtel: : unleſs the prior delivery 4 were alſo proven, Fuly 22. 166% ens 


their children in their families; and that they are obliged to employ their ſervice F 
and work for the common intereſt of the family; and what thence ariſes is th 


themſelves alone. | 


children, beſide 7ho/e * obligations that ſtand, and are acted in the mind and if 5 


and entertainment in meat and * clothes, medicine and burial, Oc. » which maj 
be competent during the parents life, but alſo competent proviſion after the pr 


ſity of the children is to be conſidered. For if the children be competently pro 
vided aliunde, the parents are not bound: and though the children be neceflitous 


indigent, was decerned to receive his ſon (having no means or calling) into hi 


n 1, edit. © F. for bonds. p See above. I. 3. 7. 4 I; edit. r See below 1. 7. 14. 1. 


40 Inſtitutions of the law of Scotland. Book! 
20. 1667, executors of Trotter contra Trotter. Childrens proviſions by bond, 


pranted after a teſtament, nominating them executors , found not to import that 
they ſhould have the executry, and eu the heir be ® obliged to pay the bonds of pro- 


22. 1677, Belſhes of Tofts contra Belſhes. And a father, granting bond oe 
in ſatisfaction of her portion- natural, was not found thereby to apply that bairn' 
ortion natural to the heir, executor or univerſal legatar, though they would be 
fable for payment of the bond; but to apply that bairn's ſhare to the reſt of the 
bairns, who thereby will have the whole bairns part, February 17. 1671, Ma. 
gill againſt the Viſcount of Oxford. » Bonds of proviſion, delivered in liege pouſti, Wil 
do as other debts affect the whole executry : and where all the bairns had bond, 
of proviſion, none bearing in ſatisfaction, they had alſo their bairns part of the 
executry, July 16. 1678, Murrays contra Murrays. But bairns proviſions pay. 
able at ſuch an age, and not bearing the proportion of the deceaſing to accreſce 
the ſurviving, the ſhare of thoſe bairns, who died before that age without iſſue, # 
was not found due, February 22. 1677, Belſhes of Tofts contra Belſhes p. 4 The 
delivery of 4 writs in other caſes is preſumed from the date, if they be in the perſon's 
hands, in whoſe favours they are granted: but in competition with other cred: 
tors, the delivery of bonds of proviſion is not preſumed to have been from the 


date, but that muſt be inſtructed by ſome evidence, as taking ſaſin, regiſtration # 


or witneſſes who ſaw the ſame in the hands of the children, or others to their 
behoof. And in that caſe they are valid, if there be no fraud, or prejudice to 
creditors by inſolvency. And therefore bonds of proviſion to children were ee 
duced upon the eldeſt ſon's contract of marriage, though poſterior, January 10 


mily, 14. November 1676, nu. 5 
Fohnſton of Sheins contra Arnold. 


From this paternal power it follows, that the parents may contain * and key” 


parents, not their own : which doth always endure, till by conſent of the parent 3 


they become foris familiat, whereby they may employ their work and ſervice for Eh 


Thus the intereſt of parents in the perſons and goods of their * children, by thi 
law of nature, being cleared: as to the natural obligations of parents toward ther 


fections, (which the law reſpecteth not, but thoſe only, gue non mente, ſed man 
tenentur, ) the main obligations are education and proviſion. The education of. 
children conſiſteth not only in the care and entertainment of them during infa 
cy, but eſpecially in breeding of them for ſome calling and employment accordiq 
to their capacity and condition. 9 e e F 


VII. The duty of proviſion © of children, comprehends not only their alimen 


rents death. (For the apoſtle * faith, 1F any provide not for his own family, be i 


worſe than an infidel.) But“ in both, the ability of the parents, and the nece , AB 


toreſigh 
neceſſar 
IOrdinar 
dent to 


yet there mull firſt be reſerved for the parents that which is neceſſary for their 
ſubſiſtence ; ſo that, when they are not able to entertain their children, they ma 
law fully expoſe them to the mercy and charity of others. But a father, thoug! 


family 


„ 


| 8. 2. & III. 8. 46. 
46. * MSS. A. B. & H. 5 MSS. *I. edit. & MSS, u MSS. A. & H. » MSS. A. H. & G. ww 1 Tim. v. 
x MSS. y MS. G. 2 MSS. A. B. G. | | 5 
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Tit. V. Obligations between parents and children. 41 
Wmily, or to pay him a modification, January 13. 1666, Dick contra Dick. But 
| father was not found liable to pay a merchant for furniture given to his ſon, 
here he gave his ſon an allowance in money for his clothes, January 20. 1672, 
Wallace contra Crawford of Camber, Neither was a father found liable for his 
Wo2ughter's bridel- furniture, to a merchant whom he prohibite to give them off, but 
the daughter and her husband, uly 10. 1672. Neilſon contra Guthries and Gairn, 
and a mother was found obliged to receive her children into her family, but for 
no other modification, though they were noble perſons, there being none, repre- 


. eenting the father, able to entertain them, February 23. 1666. Children of the Earl 
q = Buchan contra the Counteſs of Buchan. 


© ds 


= As to the intereſt children have in the goods of their parents, it is to be con- 
WE(;dercd, as either during the parents life, or after their death. For the intereſt 


eyances of rights by ſucceſſion, of which in its proper place. But during the pa- 
WWrcnts life they have no real right of dominion or property in the parents goods: 


out of their goods, yet that is but a perſonal right, and intitleth not the children 
co meddle with their parents goods upon that pretence ; as Solomon * ſaith, Whoſo 
beth his father or his mother, and ſaith, it is no tranſgreſſion ; the ſame is the 
ompanion of a deſtroyer. FCE 

VIII. The obligation of children toward their parents conſiſts mainly in their 


6 Wobedience to them, and their duty to aliment and ſupply them in all their neceſſi- 
12 ies according to the childrens ability. Their obedience to their parents is much 
1 cleared from that power and authority their parents have over them, of which we 


5 have ſpoken b. For unto authority, or power of command, ſubjection or obedi- 
hildren when in Family d, and leaſt after their forisfamiliation, ſo are the duties 


Wiſhed, that little remaineth except zhat © natural reverence, tenderneſs and obſe- 
auiouſneſs that children do ſtill owe to all * their parents in due order: which, 


Lechabites, Fer. Xxxv. is clear, where they obſerved their father's command in a 


Wand for their obedience the Lord promiſes, there ſhould not be wanting a 

van of them to ſtand before the Lord for ever. But while they are in the fa— 
nih, they are not only under the occonomical government of their parents, in ſo 
War as is not devolved upon the magiſtrate, but ſpecially they are bound to abide 


Ve 


7725 5 With their parents, and to employ their ſervice for their parents, and for the uſe of 
nme che family, whereunto their parents may compel them by their own proper autho- 


= 1X. The obligation of, aliment and relief to parents in neceſſity is due both by 

mig the law of nature, and hath in it alſo that remuneratory obligation, whereby chil- 
he fu aren ought to retribute to, and recompenſe their parents for their education and 

he 0 entertainment. And though it be ſaid, The children ought not to lay up for the 
nec” Borents, but the parents for the children k. yet it is to be underſtood of that care, 

Ly ple: | foreſight and providence, that parents ought to have, not only to provide things 


tous 


30 ncceflary for themſelves, but for their children alſo after them; which, being an 


erdinary duty, ought to be in their thought and conſideration, and is not incum- 


pl . . . . 

y mi Pent to the children, it being but rare and unexpected, that parents neceſſities 
not, Put them to expect relief from their children; or elle it is to be taken compara- 
FO 1; tively, that the parents are rather to lay up for the children, than children for the 
amuhgparents. $olon's laws ® made the children infamous who did not aliment their 
5. 45. e L parents. 
m. . 


Prev. xxviii. 24. b I. edit. & MSS. © MSS. © F. their family). e MS. G. f MSS, B, H. & G. 8 M88. 
& G. b MSS. A. B. & G. i MSS, „ 2. Cor. xii. 14. | I. edit. & MSS. m MSS. | 


E they have after their parents death, it falleth in to be conſidered among the con- 


or though the parents be obliged naturally to entertain and educate their children 


Wence anſwers, as the correlate: ſo that as the paternal © power was moſt over the 
Woof obedience proportional. But after emancipation thoſe duties are ſo far dimi- 
chough it hath no civil remeids, yet 8 remains as ® a natural obligation to obſerve 
Wt he parents commands throughout their poſterity ; as in that notable i example of the 


5 ree thing, though inconvenient, v/z. To drink no wine, to build no houſes, Oc. 


Wity. And parents have action againſt all others who ſhall hinder them to keep 
Wtheir children with them, or lead them whither, and employ them as they pleaſe. 
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or aliment in the mean time ", February 11. 1663 Frazer contra Frazer. The lik 
found due by an heir-male to heirs of line till their marriage, [or payment of then 


1 

parents. And Cicero am ſaith, Parentibus nos primum natura conciliat, quos non alen Y i! 
nefarium eſt. „ | „ ert) 
In theſe natural obligations of aliment betwixt parents and children the ord Was 
of nature muſt be obſerved, that the neareſt are firſt to be preferred, and the wm Wt 
ternal line before the maternal, as being in another family: for even the diſtin WWnatu 
ction of families, and 7he union thereof in the paternal power, is natural, as be Ma. 
fore is faid. From the fame ground parents muſt firſt aliment their children this 
the family: and amongſt thoſe that are emancipate, the males are preferable to th the | 

| females, who paſs by marriage into other families. 1 ; freq: 
X. As to the mutual * obligation of children amongſt themſelves, there is from 
doubt, but that there naturally ly greater obligations upon them each to other lime 
than the common obligations betwixt man and man. Which are not only greatuſon 
in the meaſure and degree, as to love them, aſſiſt them, ſupport them, and ſupp 163 
their neceſſities the more, by how much? nearer a4 degree of blood they are boun Se 
to them than to others (which is commonly acknowledged by all:) but the Roma there 
and many other nations have acknowledged the natural obligation * of brothen of m 
and ſiſters to aliment each other; though our cuſtom hath not authorized the ſame But 
unleſs the brother were heir to the father in a competent eſtate, and the rem WW on, 
nent children not at all provided. In which caſe the lords have modified an à £1777 
ment to them, January 24. 1663, the children of Wedderlie contra the heir: alimen ney, 
was alſo found due by a brother to a ſiſter of a fecond marriage, who had a port £977 
on to be paid (by obligation) at her age of fourteen years *, and no annualrenMif 9uire 


portions v], ſeeing their portions bore no annualrent, November 12. 1664, dag conſ. 
ters of Balmanno contra heir-male thereof; though they had a mother on life, M 29m 
#uary 8. 1663, Lady Otter contra Laird of Otter. It is alſo a natural obligation ter p 
upon children or kinsfolk, deſcending from one common ſtock, to defend, ani chary 
have the tuition of the pupillarity of that race; which is incumbent ordinarily bor, 
the next degree 7 that ſame family: and this is the natural riſe of tutors, of whic mini 
7 I ne IU LE Ir OT eon o 
XI. The Romans did no more diminiſh the conjugal intereſts and obligation Cura 
competent by nature, (as is before ſhown, ) than they have exceeded the law off albei 
nature in the intereſts betwixt parents and children. For thereby the parent P: 
power ig, (neat that no nation hath the like:, it being almoſt dominical, ani his f: 
the children as ſervants, not capable of goods a. The father had alſo the power oi ſubſe 
life and death ®. They had power alſo to ſell their children ute ſervitude. Thi 1 contre 
was the antient Roman law, whereof the auſterity was by little and little corre XI 
ed by their recent law; ſo that both in ſervants and children that power wal apply 
taken off *, and this © retrenched to caſes of extreme neceſſity © Children wer move 
permitted alſo to have goods of their own, (which were called peculium,) in which dren 
they were as free, and had all their rights, and actions competent, as others, bu for t 
with 7168 diſtindion és (whereby the right of the father in the goods of the chi © by 
dren was much abated.) k Mi the peculium, which the ſons acquired by arms 0! deal | 
liberal arts, the fathers had no power, which was called peculium caſtrenſe vl with 
quaſi caſtrenſe, in which children were as fathers of families!. Of other good tion; 
which befel the children, or were acquired, and came not from the father ein 
which were therefore called adventitions, the father had the uſufruct and admin <unt 
ſtration only, but not the property or power of alienation a. Yea eyen the uſu n: 
fru& ceaſed, 1. in goods given or left to the. children, excluding the parents“ ferrec 
2. next, where any thing was given, or left to both jointly *; 3. when the good the ce 
came by the father's fault, as when he did unjuſtly divorce with the mother ?. On- Engl; 
mn De reſp. aruſp. n ISS. B. & G. o MSS. A. & B. p MS. G. 4 MSS. A. B. & H. tr MS. B. & G. 6 | If 
A. © MSS. A. & G. u Dec. » Dec. MSS. 5 I. edit. & MSS. * $ 2. Init. de patr. poteſt. MSS. J. 79. D. if bs 
adq. vel om. her. d J. 11. D. de lib. paſtu m. her. I. 10. C. de batr. poteſt, c MSS. B. & G. 4d 8 2. In. f 5 
Fi his qui ſut wel al, . 1. S 2. D. eod. tit. which are cited in the MSS. © F. it was taken off; and this pow . g 
2. C. de patribus qui fil. 3 MS. D. 33 F. reſtrictions. h MSS A. B. & H. i MS. G- k Mis. 14, 2. D 4 


de SC. Mac. m 4. 2, C. de bon. matern. n No. CXVII. in prin, 9 Nov. CXVIII. c. 2. P Nov, CXXXIV. c. 1 


[ET it. V. Ollipats ons betzyeen parents and children, 43 
y in profectitio peculio, which came from the father, he had full right and pro- 
perty, and all permitted to the ſon was to make uſe of, and manage it 9, until it 
was recalled by the father. 

XII. The cuſtom: of her neighbouring nations does follow more cloſely the 
a tural law, as of France and the Netherlands is* recorded by Gudelinus t. And 

SE Vatthias Stephanus“ teſtifieth the like of the cuſtom of Germany. The cuſtom of 
tnis nation alſo keepeth cloſe to what is expreſſed before of the natural law, as to 
ne intereſts and obligations of parents and children. And thereby aliments are 
frequently decerned to children, to be paid by their fathers, if they expel them 
from their families: and that not only by the act of parliament , providing a- 
liment to heirs of lands, to be paid by the liferenters ; but a father, though his 

bon had no lands, was found conveenable ſuper jure nature alendi liberos, Fuly 21. 
1636, /aird of Ramorney contra Law, „ 

So alſo by our cuſtom a father is tutor of law to his ſons being pupils. And 
therefore a father was found liable to the ſon for annualrent of his mother's third 
of moveables, remaining in the father's hands, February 4. 1665, Beg contra Beg. 
But a father was not found obliged for annualrent of a legacy belonging to .his 
on, uplifted by him, ſeeing he alimented the fon, December 15. 1668, Winram 
Contra Eleis. But a father, being poor, was not allowed to lift his bairy's * mo- 
W ncy, without finding caution to make it forthcoming, February 12. 1633. Govan 
contra Richardſon. Neither might a father, being lapſus bonis, aſſign a tack, ac- 
WE quired by him to his ſon *, though he might uplift the duties as adminiſtrator, 
= January 29. 1629, Lands contra Douglas and Lands. A father is alſo curator to 
bis children, eſpecially when in his family, unleſs other curators be choſen by his 
conſent. So deeds done by ſuch minors, without their father's conſent as lawful 
adminiſtrator, were found null, Stewart contra Home of Renton b. Af- 
| ter pupillarity, a father is no more tutor to his children: and ſo might not diſ- 
charge for his daughter, being paſt pupillarity, but only conſent with her as cura- 
tor, Hadington, June 26. 1610, Foreſter contra Foreſter. A father is lawful ad- 
miniſtrator, both as tutor and curator, honorarie, of himſelf, without any cogniti- 
on or ſolemnity ; and is not liable for omiſſion ; neither is he excluſive of other 
| curators. But deeds, done without a father's conſent by a fon, were found null, 
albeit the ſon reſided not in his family, but followed the law, having no calling 
or patrimony to maintain himſelf, but living on his father's charges: neither was 


* W his father's ſubſcribing with him found a ſufficient authoriſing of him, ſeeing he 
er ſubſcribed with his father, as cautioner for him, December 7. 1666, Mackenzie 
Th, contra E airholm bb. | "Me. e ene 


XIII. As to the father's power to keep his children within his family, and to 
apply their work for his uſe, (though controverſies in that point have ſeldom been 
moved, but the matter tranſacted by conſent, ) it is not to be doubted but“ chil- 
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wen 
i ren may be compelled to remain with their parents, and to employ their ſervice 
. bull lor their uſe, even after their majority. Unleſs they be forisfamiliat by marriage, 
chi or by education in a diſtinct calling from their parents: or be unleſs their parents 
us a deal unnaturally with them, either by atrocity, or unwillingneſs to provide them 
ſe-od with a competent -marriage in due time, and with means ſuitable to their condi- 
good tion; for that obligement to provide for them would be a ground of exception 
aher zgainſt them, if they would unjuſtly detain them in theſe caſes: or if the 3 
min countenance or allow the children to live by themſelves, and to manage their 
- uſi· 91 affairs apart; from whence his tacit conſent to their emancipation may be in- 
* ferred. In which caſes alſo Zaſius © and Matthias Stephanus * do declare that 
gooch the conſuetude of Germany is the ſame with our cuſtoms before expreſſed. The 
O £'2/i/b account children to be emancipate, fo ſoon as they pals their minority e. 
—_ EEE —— TIT. 
5 MS, * It was a tack of a tenement belonging to the ſon, ſet by the father as lawful adminiſtrator. TD 
„ . 4 3 ir for their own advantage until, II. edit. manage it for the father's advantage, I. edit, & 
Int. r I. edit. & MSS. 5 MSS. A. B. & H. * De jure noviſſimo, lib. 1. c. 13. u Oecon. juris, lib. II. c. 7. 4+ 
p 50 ® 1491. c. 25. 2 Dec. b J. edit. & MSS, dd See b 


c. elow 1. 6. 33. de MSS. © 4d l. 107. D. de verb. oblig. 4 
Oecon, juris, lib, II. c. 7. © Cowel. Inſt. juris Anglic. lib. 1. tit. 12. 84. „ 
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XVII. Tutors or their factors rights, rela- XXXVIII. Inter dictors conſtitute cauk "0 fe 
XVI II. Tutors can only do neceſſary, not XXXIX. Interdiction by parties conſent. 3 their 


3 the conſtitution and duties of tutors and curators the poſitive law predomineth, 
tection of orphans, * ſpecially upon thoſe, who by relation of blood are their near- 


eſt kinſmen, and in place of their parents, it will appear by what enſueth : and 


ly be ſeparated. If there were no poſitive law, the natural infirmity of pupilage 7 TA 1 
would not want its natural remedies, provided by him, who is the father of the 


44 Tntitutions of the law of Scotland. Book I. 
PXDLL MW ave 


Obligations between tutors and curators, and their pupils and mi. N oF 
nors ; between perſons interdicted and their interdictors. 1 


I. The riſe of tutory in the Jaw of nature. XXVII. Geſta tutorum accreſcuntpupillis, 9 ion 
II. Order of tutory by the law of nature. XXVIII. Duty of pupils to their tutors, est 


III. The natural obligations of tutors. XXIX. Riſe 4; curators. "2 ural 
IV. Pupils obligation to their tutors natu- XXX. The way of their conſtitution. ain, 
rally. XVXXI. Curators ad litem & ad negotia, lege 

V. Kinds of tutors. | XXXII. Minors may at their option chooſe, /*"'* 
VI. Tutors teſtumentar. n or not chooſe curators. _ 93 ceſſi 
VII. Tutors teſtamentur exclude all others. XXXIII. Minors deeds, having curators, e 
VIII. Tutors of law, who.  awvithout their conſent are ipſo jure null, ¶ they 
IX. How tutors of law are entered. niſi in quantum lucrantur. cy 
X. The time within which they no enter. XXXIV. Curators conſent how fur regui. ont 
XI. Tutors dative. ſite to latter-wills. 9 bein 
XII. Pro-tu tors. 5 XXXV. D. ferences in offi ce between ti- ſtam 
XIII. Factor, for tutors, . For, and curators. (wh 
XIV. Co-tutors. XXXVI. Duty of curatorr. [1 
XV. Tutor's cuſtody of the pupil's arſon. XXXVII. Curators or interdifors for pro 1 their 
XVI. Tutors authorizing their pupils. . digals or laviſh perſons. _ 


ting to the pupils, accreſce to them. cognita. 


free arbitrary deeds ; and may not ſell XL. Publication and regiſtration of inter- 


lands ſine authoritate judicis. 85 diidtiong. 3 
XIX. Tutors are liable for annualrent of XLI. Interdi#ions only extend to heritable what 
 _ their pupils means. rights, and not moveable, nor to perſo- will 
* Tutors are convecnable with their pu- nal execution. 9 to g 
pile, and liable in quantum intus ha- XLII. Interdi&ion only competent by way _ 
8 bent. | of reduction. 5 eh Po 
XXI. Tutors accompte. VXIIII. Iaterdictions cannot be taken off bu 771 ww 
XXII. Tutors are liable for exatt diligence, by the authority of a judge. _ 
both for intromiſſion and omiſſion. XLIV. Reſtitution of minors pon enorm 2 | 1s all 
XXIII. Co- tutor are liable in ſolidum. leſion. ” poſit 
XXIV. Tutory how finiſued. XL. Minor non tenetur r placitare fu 1 2 
XXV. Tutors 5 idiots and furious perſons. e hereditate Paterna. 7 55 g 


XXVI. Removing 7. N tutors. 


Utors and curators ſucceed * f in the place of parents: and their obligations 
have a near reſemblance ; and therefore ſhall be here fitly ſubjoined. Tho 


yet that without any poſitive law or contract there is a duty of tuition and pro- 


what is ſuperadded, either by the conſent of parties in curators, or by the ly in 
tutors, with the condition 7 intereſt of pupils and minors, cannot convenient- 


fatherleſs, and layeth his obediential obligations Upon thoſe, whom by the law, 
written in their hearts, he hath bound to the performance of thoſe duties. As is 
before 5 ſhown, there is a common obediential, or natural obligation upon all men 

of A 
f MSS. 8 I. 1. 15. _ 


it. VI. Obligations between tutors and pupils, c. 45 
r love, mercy, and relief of the diſtreſſed, among whom infants and pupils, who 
ave no diſcretion, and cannot at all preſerve or govern themſelves, are the firſt. 
t hath been alſo ſhown * that there is a more ſpecial obligation put upon thoſe of 
ne blood, one family, from one common parent, to help and ſupport each other, 
„ that in order, the firſt and neareſt degree being firſt and moſt obliged. 
II. Hence ariſeth that comely and natural ſubſtitution of tutors for the pre- 
rvation of pupils. Firſt, The fathers, of” whoſe * tutory and lawful adminiſtra- 
on we have ſpoken already. And thoſe failing by death or incapacity, the neareſt 
Naeegree of agnates are in the place of parents ; and are all jointly bound to this na- 
oral duty: unleſs the parents by their paternal power have appointed and or- 
ained others, whom they truſt, to undertake that work. But becauſe the privi- 
WD oc of primogeniture with us gives the ſucceſſion to the eldeſt male, and his repre- 
EE :ives k, therefore our law lays the burden of tuition, with the benefit of ſuc- 
Neſſon, to the male, 7he! next of line, if he be paſt twenty five years of "ge; if not, 
be next agnate of that age: but regardeth not the females, or their ſucceſſion, 
I they not being fo fit for the office of tutory ; unleſs upon particular confidence 
"they be named by the defunct. And /a/?ly, the common obligation, that lieth up- 
ij, on the people, hath devolved upon the magiſtrate, as repreſenting them, the duty of 
being or appointing tutors for pupils. Hence doth ariſe the diſtinction of tutors ® te- 
ſctamentar, conſtitute by the parent in his teſtament ; legitim, appointed by the law, 
WE (which is of the neareſt agnate ;) and dative, which are ordained by the king, 
III. The natural obligations ni of theſe tutors to their pupils are fir/?, to preſerve 
SW their perſons, and defend them againſt injury * and prejudice p. (And therefore, 


on means, according to the condition thereof; and to educate them for a ſtation 
in the commonwealth according to their quality and capacity. 3dly, To manage 
their affairs with ſuch diligence, as provident men uſe in their own affairs, that 
nothing may be loſt, but every thing improven to the beſt advantage: in all which 
they are not to exerce voluntary acts of dominion at their choice, as diſpoſing of 
WE what is ſecure; but only neceſſary acts for the preſervation and recovery of what 
will or may periſh, and for improving the profits of it. 4%), They are bound 


: + attains to the age of diſcretion. 
of remuneration, or recompence of one good deed for another, to make up to the 
= tutors whatſoever is wanting to them through their faithful adminiſtration. This 
1 is all the ſubſtance of the intereſts and obligations of tutors and pupils, which the 
eering that office; the /ecurities* for performance of it; the fixed time of en- 
durance thereof. Which naturally is the age of diſcretion, in ſome ſooner, in 


particular year, in which for the moſt part diſcretion is attained. | 
BE Vil! fo eaſily go along, that it will rather need conſideration than confirmation, 
Wy the grounds thereof being commonly acknowledged and accuſtomed by all men, 


5 by theſe obligations are called quaſi ex contradtu, as ariſing from no contract be- 
nt * ſimply by the conſtitution of the law. And therefore theſe obligations, not 


being by the will of man, muſt needs be obediential obligations by the will of God. 
The Romans have in this matter kept clearly and cloſely by the law of nature. 


x 24 And therefore our cuſtoms have kept as near by them: and ſo have the cuſtoms 

aw. of other nations; ſo ſays Gudelinus that the cuſtom of France and the: Nether- 

wy f * I. 5. 10. i I. edit. & MSS. ii MSS. A. & B. k MSS. I See below, 8 8. F. male repreſentatives. I F. to the. 

0 , SS. A. & H. u MS. A. un J. edit. & MSS. B. & H. o MSS. A. & H. Þ MSS. 4 I. edit. & MSS. 4 l. 1. 
. D. de tutelis. r MSS. i F. are not. 5 de jure noviſſ. I. 1. c. 18. in fine. * MSS. A. & G. 8 


7: they * named tutors, quaſi tuitores ad.) 2dly, To aliment them out of the pupil's 


to give an account, and to reſtore to the pupil what is his own, ſo ſoon as he 
V. On the other part, the pupil is obliged to the tutor, by the obediential bond 
WY poſitive law doth no more but declare, apply and aſcertain by the forms* of en- 


ſome later, in ſome never: but, for certainty's cauſe, poſitive law determines a 


That there are ſuch intereſts and obligations even naturally, the light of nature 


1 who are led by reaſon. And it is ſo inſinuate by the ordinary term of law, where- 


Wirt the tutor and the infant or pupil, (as not capable of contracting, ) and yet 
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lands hath very little altered in this from the Roman law. We ſhall therefore in. 
terweave the civil law and our cuſtoms, that it may appear how far they do agre 
and differ, and how they do quadrate to the law of nature: following this order, 
1ſt, What kinds of tutors there be", and what * the order of the ſame ; 2d) 
What the tutors duties are in their entry, adminiſtration and accompt ; 34ly, Howl 
tutories end; 4thly, The pupil's „ e to them therefore; and, iat, There 


ſemblance that curators and minors have with tutors and pupils. 
V. As to the firſt, there be three kinds of tutors by the civil law and our cy. i; 
ſtom, beſide that of the father, who is called, for diſtinction's ſake, lawful admini. 


ſtrator (of which formerly,) and the tutors of idiots or furious perſons. The 
firſt is the tutor teſtamentar or nominate; the ſecond is, the tutor of law; and 


the third is the tutor dative: all which follow in courſe in the ſame order. A 
VI. Tutors * teſtamentar by the civil law behoved to be either named in the te. 
ſtament, or codicils confirmed by the teſtament *; and could only be given to ſuch 


as were in patria poteſtate b. But by our cuſtom a father may nominate tutors to 
his children in any writ he pleaſes: but it is of a teſtamentary nature, always am- 


bulatory and mutable during his life. A grandfather cannot name tutors to his 


oyes, becauſe, his ſon being emancipate by marriage, they are not in his paternal 
power: neither can a mother or grandmother, who have alſo no ſuch power. But 


any perſon that gives or diſpones any _ to a pupil, may in that diſpoſition name 


tutors ; who are not properly ſuch, but only have the truſt and charge of the thing i 
diſponed, and as to that * exclude all other tutors : which taketh place, becauſe that 


nomination is a quality and condition in the © donation, January 31. 1665, Kir- 
tons contra L. of Hunthill, 8 e STOR bo 
A tutor teſtamentar requires no preparatory ſolemnity to capacitate him to ad, 
but the very nomination itſelf is ſufficient : and, if it be in a teſtament, it is valid, 


though the teſtament be never confirmed, or be rejected by the executors. And 
ſo there needs no making of faith, or finding caution, becauſe it is preſumed the 
father, that named him, did ſufficiently know his faithfulneſs and fitneſs. Andi 

the confirmation of a teſtament, bearing that a tutor nominate accepted and made 


faith, was not found to inſtru his acceptance, without the principal act ſubſcri- 
ed by him were produced, or acts of adminiſtration proven, though it was thirty 


ſeven years ſince the confirmation, January 31. 1665, Kirktons contra L. of Hunt Wi 
hill. Neither was a tutory found inſtruted by a diſcharge as tutor teſtamentar, 
it being evident by the teſtament that he was only overſeer, June 10. 1665, Swin-W 


ton contra Notman. But a writ under the tutor's hand, e him tutor, found 
to inſtruct, unleſs the contrary were proven by production o 


the tutory, De- 


cember 2. 1668, Seton contra Seton. And a tutor nominate with other two, who 
accepted not, was only found liable from the time of his acceptance by acting 
as tutor, and not for what was loſt before; although there was a conſiderable i 
legacy left to him in the teſtament, and that ſhortly after the defunct's death he con- 
firmed himſelf gua legatar, and had inſpection of the defun&'s writs, and ſubſcri- Mr 
bed an inventary thereof, whereof the teſtament was one, yet did not act as tu- 
tor for three years after: but he was not found to have right to the legacy, not ha- b 


ving followed the defunct's will by accepting the tutory at firſt, February 2. 
1675, Scrimgeonr contra Wedderburn. | e wk 


VII. A tutor teſtamentar is ever preferred to a tutor of law or dative, even 


though the tutor nominate did forbear to act for ſeven years, and a tutor dative was 
conſtitute, and in poſſeſſion of the cuſtody of the pupil's perſon, December 17. 1631, 
Auchterlony contra Oliphant, (here the pupil had no means to be adminiſtrate,) 
Spotiſiwood, tutors and curators, inter coſdem ; or though the tutor nominate had 
ceaſed ſix years, and was curator to a party, againſt whom the pupil had an adi- 
on or proceſs, 6. July 1627. Campbell contra Campbell: ſeeing in both caſes no 
detriment could be ſhown by his forbearance *. | Rt 5 

8 TOTS ma VIII 


he nomination of tutors, which was before competent to the father, is regulated, and the nomination of 
Curators is granted to the father by parl. 1696, c. 8. | 1 
u1, edit. & MSS. W MS. G. 2 J. 3. D. de teſt. tut. b 5 3. Inſt. de tutelis. d MSS. e MSS. B. & G. f MS. 65 
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VIII. If chere be no tutor nominate, there is place for tutors of law: who or- 


ee dinarily are thoſe, who have the benefit of ſucceſſion in the pupil's eſtate. And 
r: ſo by the Roman law, all the agnates of the neareſt degree, as they were heirs, ſo 
y were they alſo tutors by the law of the twelve tables s: and fo, after the ſucceſſion 


was extended as well to the cognates as to the agnates, with the benefit thereof the 
vurden of the tutory // ® was extended i, And with us upon the ſame ground, as 
me prerogative of primogeniture hath given the ſucceſſion, not to the whole next de- 
gree of agnates, but to the eldeſt male and his iſſue, ſo the tutor of law is only one, 
nz. the neareſt agnate or kinſman on the father's ſide of twenty five years of age, 
— parl. 1474, C. 51: where it is expreſly declared, That though the tutor of law 
WT. be ordinarily heir, yet not always: for though the pupil have a younger brother, 
WS. who is immediate agnate, yet the neareſt agnate of twenty five years old will be 
« his tutor, paſſing by all others within that age. : 5 
. The tutor of law is ſerved, upon a brieve directed out of the chancery ii, 
vy an inqueſt, as appears by the foreſaid act of parliament. But the brieve may be 
m- directed to, and ſerved by any judge-ordinary, though the pupil live not within 
his the juriſdiction, March 8. 1636. Stewart contra H enderſon. Tutors of law, be- 
bore they act, muſt find caution rem pupilli ſalvam fore. And by the act 1672, 
bar. c. 2. All tutors and curators mult make inventary of the pupil's eſtate, he- 
ame . citable or moveable, upon intimations to the friends on the father's fide and mo- 
ing ther's ſide, or if they appear not, by ſight of the judge-ordinary ; with three 
copies, one to the father's friends, one to the mother's friends, and one to re- 
irk- (main with the futors or curators k: without which they can neither act nor au- 
5 «© thorize. ” N . 5 | 15 wn” = | 5 . . | : 
X. The tutor of law muſt ſerve himſelf within year and day from the time that 
Wc is in a capacity to be tutor, either counting from the defunct's death, or from 
And he birth of the pupil if poſtumous, or the ceaſing of a juſt impediment. So that 
ter the marriage of a tutrix teſtamentar, place was found for a year for the tu- 
or of law to ſerve himſelf, before a dative had acceſs, July 15. 1631, Grant 
nade ¶ontra Grant. V 1 M „„ | 
cri XI. Where there is no tutor nominate, nor the tutor of law claimeth right 
ichin the year, there is place for a tutor dative : which though by divers muni- 
ipal cuſtoms may be conſtitute by the ordinary magiſtrate of the place, yet is 
Voſt fitly conſtitute by the ſupreme magiſtate ; and ſo with us is given by the king 
in. n exchequer. And by the late act of parl. 1672, it is appointed, That be- 
i WF fore conſtituting of any tutor dative, the pupil's neareſt friends on both ſides 
mall be cited, that they may offer and inform concerning the fitteſt perſons to be 
WE tutors.” Tutors may be given to ſtrangers pupils in ſo far as concerns their lands 
ting in Scotland, December 17. 1627, Donaldſon contra Brown, In the giving tutors 
-rable ative, though it be in the arbitrement of the king to chooſe whom he thinks fit, 
> con- et he will have regard to the intereſt of the pupil, to give a tutor, either who 
bſcri- Nas nominate by the father, but not legally, or who was nominate by the mo- 
as tu- ¶ ther or grandmother, though having no legal power, or the neareſt of kin, though 


ot ha- hey have neglected to ſerve within the year. But of all theſe he may take the 


ry 2. eſt of ſuch as offer or are willing: ſeeing with us all tutors are free to accept or 
JIekuſe. But tutory being a publick office, it could not be refuſed among the Ro- 
, even au, unleſs the tutor had excuſes allowed of the law il. Tutors dative muſt both 
ve was nake faith de fideli adminiſtratione, and find caution, the ſufficiency whereof is 
1631, Nn the magiſtrates truſt. And amongſt the Romans an ordinary or inferior ma- 
trate,) WW'lirate and = his heirs were liable pro dolo & lata culpa, if the caution taken by 
e had hem were not found ſufficient ; but not the greater magiſtrates, as the Pretor or 
n adi- Mreſidents o, who, through the eminency of their office, could not ſo particular- 
ſes no know, but were neceſlitate to truſt to the relation of others ?. | 
II. Thoſe that act as tutors, not knowing but that they are ſuch, or other- 
ation of 


= l. 5. pr. I. 6. D. de leg. tut. Þ MS. H. i Nov, CXVIII. c. 5. ü See below, IV. 3. 6. k Act of parl, 
MS. G, toto tit. P. de excuſ,. m MSS. A. H. & G. n MSS. B. H. & G. 9 MSS. P #8. D. de magiſtr. conv. 
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ways fraudulently, knowing they are not ſuch, are therefore called protutors; 
and are liable for all the duties of real tutors during the time of their ating. And 
by the civil law they were liable to make up his intereſt, whom by fraud they had 
deceived by acting as tutors a. Whence it follows, that ſuch actings were void*, 
But if the perſon had been long holden and repute tutor, the deed would likely bes 
ſuſtained, unleſs annulled becaule of the pupil's leſion. There had no deciſion 
occurred with us to ſhew, whether protutors are obliged for their intromiſſion on- 
ly, or alſo for their omiſſion. But a caſe occurring June 10. 1665, Swinton Wil 
contra Notman, (who, being nominate an overſeer, intromitted,) after long debate 
the lords found, that an overſeer acting under the name of tutor, but by a falſe 
deſignation, contrary to the teſtament, ſhould be liable only for ſuch kinds of 
things, and for the annualrents thereof, as he intromitted with; for ſeeing ve 
had no law or cuſtom regulating the caſe, the defender could be only condemned 
according to equity: but they declared by an act of ſederunt, that whoſoever in 
time coming meddled with pupils or minors means as protutors or pro-curators, 
ſhould be liable from 7henceforth t as tutors or curarors for intromiſſion and omiſſ. 
on, June 10. 1665, 7 J nnd 0g as ts = 
XIII. Tutors do uſe ordinarily to name factors, who do not exoner the tutors 
of any of their obligations: but both the tutors, and they in the ſame terms a i 
the tutors, are liable to the pupils, if they be factors generally conſtitute, March 28, 
1632, L. of Ludquhairn contra L. of Haddo; Fuly 18. 1635, Edmonſton contra Ed. 
XIV. If there be more tutors either ® nominate or dative, and no quorum exprelt; i 
if ſome of them dy, the office is not void, but the reſt of them may act. And; : 
ſo it was found in tutors nominate, Hope, tutors and curators, Ruthven contra - 
z ibid. Falſide contra Adamſon *. the like though ſome of the tutors ac 
cepted not, February 14. 1672, Eleis contra Scot *. But a tutory to two, bearing ton 
them jointly, was found void by the death of either, January 17. 1671, Drum 
mond of Ricarton contra feuars of Bothkennel, And where there are many tutor 
nominate, they may be either with, or without a quorum ; and either indefinite. 
a diſtin& diviſion : in which caſe each are but liable for their own d- 


ly or by 
viſion, J. 2. C. de div. tut. ***, „ = 
XV. As to the duties of tutors, they are alike in them all. And the firſt is the 
cuſtody of the pupil's perſon. Wherein a tutor was preferred to the pupil's mo- 
ther, offering to entertain him gratis, though the perſon neareſt to ſucceed was mai 
ried upon the tutor's ſiſter, (here the tutor was nominate, and the mother married) 
July 4. 1629. L. of Lang ſhaw contra Muir. The like, where both the tutor and 
the mother offered to aliment the pupil gratis, but the mother's ſecond husband 
had appriſed the pupil's lands, and the pupil was a laſs, only of five years old, T. 
 bruary ult. 1632, Gordon contra Corſan. A tutor was found to have the cuſtody 
of his pupil, (who was an heritrix,) and not her mother, though ſhe offered u 
entertain her gratis, being married to a ſecond husband, February 5. 1675, V m | 
larton contra Lady Boyn. Yea a tutor obtained his pupil's perſon to be remove 
from her mother, though unmarried, at the pupil's age of eleven years, albeit the 
pupil was valetudinary : and ſhe was appointed to remain with one of her fathers 
friends, to the effect that ſhe might not be influenced as to her marriage by her 
mother, or her friends, February 6. 1666, L. , Dury contra Lady Dury. Fir" 
if the tutor be immediately to ſucceed to the pupil, he hath not the cuſtody of ho 
perſon : which is to be with his mother or ſome other perſon at the arbitrement Wi 
of the lords; and a modification 2% be * for the pupil's aliment according to his 
means, Nicolſon ubi pupilli, Oc. Foulfs contra Macmath „. But if there be ani 
* In this caſe, three perſons having been nominated tutors equally, one was dead, another had renounced 
and the third had accepted the office, Hadington, 12. December 1609, SEES 
Here out of five, that were named, three did not accept. | 
*** Factors appointed by the lords of ſeſſion on the eſtates of pupils not having tutors, are governed by th 
rules preſcribed to them in the act of ſederunt 13. February 1730. ; | 


q J. 7. D. quod falſo tutore. * I. edit. & MSS. (F. were not void.) 5 MSS. (F. would be.) © MS G. *® M55 
V F. but, * MS, B. y I. edit. & MSS. | = | 
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ther immediate ſucceſſor, though the tutor be next to him *, he hath * the cuſtody 


8; il's perſon, ibidem, Smith contra Foreſter. 
d För 1 38 were excluded by the donatars of ward from cuſtody of the ward- 
ad zupil's perſon, June 18. 1543, Laird of Achans contra Lord Livingſton; March 27. 
. 566 Weir contra Lockhart of Lee, Spotifwood, Minors and pupils: Since that 
4 3 ime tutors are preferred in the cuſtody of their pupil's perſon to the donatar of 
— 5 ward. FA | | 3 2 1 G | 
N- BS xVI. The next duty of the tutor * is to authorize the pupil in actions of law. 
0 EW hich though it be done ordinarily by all the tutors, when they are more; yet 
ate ne of three was admitted to authorize a & po in a purſuit againſt the other two 
= =. accept or renounce, though they were all named jointly, March 8. 1628, Muir 
o! omſon contra Kincaid. 1 . 
e S es and * their factors are preſumed to do that to the behoof of the 
ted 2 pupil, which they ought to do. And though it be done proprio nomine, it accre- 
: 


eth to the pupil, July 18. 1635, Edmonſton contra Hdmonſton. And ſo a tack 
2s, of the teinds © of the pupil's lands, taken by the tutor's factor to © his wite in life- 
ut Er cnt, was found to accreſce to the pupil, except as to the wife's liferent-lands, 
arch 28. 1632, L. of Ludgubairn contra L. of Haddo. This is preſumed præ- 
tors BY ſumptione Juris & de jure ã: ſo that the narrative, bearing another cauſe e, is not re- 
$ 3 Weed. And therefore a tutor acquiring a diſcharge or aſſignation of an annual- 
29, rent due by the pupil to his mother, the ſame was found to accreſce to the pupil, 
Ed: Nj though it bore for © love and favour, and for the tutor's pains in diſcharging the 
office, March 5. 1629, White contra Douglas *; Hope, tutors and curators, 


lt; WW Dewar contra Dewar. Neither hath the tutor ordinarily action againſt the pupil, till 
And I his office end; and then he may purſue as a ſtranger, Hope, ibidem, Naſmith con- 
iro Naſinith. Likewiſe he may appriſe the pupil's lands for his own debt, the pu- 
; ac- Rn pil having other tutors, Hope de heredibus, &c. Whiteford contra Calderwood. 


1 (0 HE So a tutrix, nominate ſine qua non, was admitted to purſue a regiſtration of her 


un. contract of marriage againſt her pupil, there being more tutors nominate, and 
tos ſhe having renounced her office, though ſhe had acted by ſubſcribing deeds, not 
ute. hurtful to the pupil, July 30. 1625, Lady Stonyhill contra her ſon.- 
1 di- = XVIII. Tutors may only do neceflary deeds for their pupils: either ſuch as the 
pupil is obliged to do, as payment of his debts, which the tutor may do willingly _ 
s the without compulſion of law; or otherwiſe deeds neceſſary for management of his 
mo- cſtate, as 8 ſetting of his lands, or labouring the ſame, uplifting his rents and an- 
mar. nualrents, uplifting the ſums that are not ſecured, carrying on any work which 
1ed,) vas left to the pupil, which cannot otherwiſe be diſpoſed of. 5 
and But tutors cannot ſell the lands or heritable rights of their minors, without an 
band interveening decreet of a judge, tit. D. de reb. eor. qui ſub tut. and any ſuch ali- 
|, Te. cnation is null, without the cognition aforeſaid. This reſtriction of the tutors 
ſtod y power hath been introduced from the example of the Roman law, which at firſt 
5 : did only extend ad predia ruſticu & ſuburbana. The ſame was afterwards extended 
Fi 


ad predia urbana: and is ſo extended by our cuſtom. And therefore a houſe in 
1ovel . Edinburgh being ſold by a tutor without antecedent authority of the lords, the 
it the ſame was declared to belong to the pupil, albeit the houſe was raiſed ſeveral ſto- 
ther BW rics high; and the acquirers were only found to have right to the meliorations, in 
y her fo far as profitable to the pupil: who was put not to prove leſion by the ſale, Fe- 
For; ruary 5. 1692, Sandilands contra L. of Niddery. And the authority of the lords 
of hö is interponed upon a proceſs, which muſt be by calling the creditors of the pu- 
emen Wi pil and his neareſt friends to hear and ſee it found that there is a neceſſity to ſell 
to hi the whole, or a part of his heritable rights, and that the rate thereof may be de- 
e ad termined, In which it muſt appear, that the pupil's debt cannot otherwiſe be 
othe 9 1 | ſatisfied. 
ounced . 


* Here the liferenter of the ſum in a bond, granted by the tutor :o the pupil's predeceſſor, having for the 
Cauſe expreſſed by the author, diſcharged the tutor of the annualrent during her life, the benefit of che diſcharge 
Was found to accreſce to the pupil. But this deciſion was thereafter altered. See dec. | 

? MSS. 2 MSS, d MS. H. © dec. d MSS, A, B, &. H. © MSS. 1 MSS. A. & H. $ MSS. h FP. and albeit this. 


d by tf 
u MS 


ro Inſtitutions of the law of Scotland. Book II 


ſatisfied. The law allows the like in the caſe of the pupil's aliment, wh:ch can. 
not be afforded otherwiſe. i Alienations ſo made are not eaſily reducible, or th 
the pupil or minor reſtored againſt the ſame, if the true cauſe hath been known ti 
the judge: but not fo, if that hath been latent either do/o or lata culpa, . 11. Cl 
de prediis & al. And therefore a tutor's aſſignation of his ſon's and pupil's mail; 
and duties for the tutor's own debts was found null by exception, even at thei 
pupil's tenant's inſtance, Sporiſwvood, aſſtonation, Lands contra Douglas and Lands, 
Yet a tutor's ratification of a reducible decreet, given againſt his minor, wal 
found valid, though voluntary, being in re antiqua, Spotiſiwood, tutors and curators, "2 
Earl of Kinghorn contra Strang. 55 l 2 
XIX. Tutors and protutors are liable for annualrent | of their pupils monies Wl 
which they are obliged to make profitable, in ſo far as they are either liquid ſumꝭ Wn 
that they had in ſpecie, or which the tutor took up, or! which was made of their 
pupils moveables, or the rents ® of lands after a term in money-rent, and a yea 
in victual, from the term of payment, in ſo far as it is not employed for their own 
uſe | profitably for paying of their debts or annualrents, alimenting them/elve; | 
or other uſes Hor? in. according to the ancient law of the Romans, which obli- nl 
ged the tutor, after he had the money two months in his hands. But by the no- Wl 
vel conſtitutions , it is left to the arbitrement of the tutor, either to keep the pu- 
pil's money by him, or to employ it for profit; but it is not fo by our cuſtom*, 
It was » found, that a tutor by his office and diligence was obliged to lift and em. 
ploy the pupil's annualrents of ſums in ſecure hands once in his tutory, and fp 
pay annual for the annualrents of his pupil's ſums, omitted to be uplifted by him, 
yet only from the expiring of the tutory, January 27. 1665, Kintore contra Boyd, il 
So a tutor was found liable for the annualrent of his pupil's annualrent, | due be. Meco 
fore the tutory b,] within a year after his acceptance, but not for the current an- ra 
nualrent during the tutory, he leaving the ſame employed for annualrent at the 
Hh thereof, February 27. 1673, Douglas contra Gray. A tutor's heir, being mi- 
nor, was found liable only for annual 4 after the intenting of the cauſe, the purſuet 
being ſilent twenty five years, February 22. 1634, Davidſon contra ach. Neither 
was the heir found liable for annualrent of the pupils annualrents *, where the f- 
ther died during his tutory, Hope, de heredibus, Oc. Graham contra Crichton; . 
ly 4.1665 Boyd contra Kintore But pupils annualrents bear not annualrent fron 
a year after they are due, as their ſilver-rents of lands do bear, but only from the 
end of the tutory, Fuly 18. 1629. Naſinith contra Naſmith. = = = 
XX. Tutors are liable for their minors, and muſt be conveened with them by 
their creditors, for their intereſt; and are alſo decerned with them for their inte- 
reſt. Upon which decreets perſonal execution is competent againſt tutors for 2 4 
ny deed, preſtable by them by their office. For example, they may be compelled MR 
to receive vaſſals, whom the pupil's predeceſſor was obliged to receive; or grants Ml 
tack of lands, or a charter or ſaſin , where there hath been a diſpoſition before. 
But in decreets for payment of liquid ſums execution cannot be made againſt the e 
means of tutors, unleſs they be ſpecially decerned to make forthcoming ſo much im, 
of the pupil's means as they have in their hands, for ſatisfying of the debt in whole 
or in part: which, though it be oft done by a ſecond proceſs, yet may be a diſtint Ml 
member of the firſt, or by way of ſpecial charge in the diſcuſſing of a ſuſpenſion, 
raiſed by the tutor againſt creditors on that or other grounds. But the tutor's 
oath was not ſuſtained to prove againſt the pupil an agreement made by the defund, 
though there were concurrent probabilities and teſtificates, December 7. 1664, Ec- 
cles contra Eccles, Yet the tutor's oath was ſuſtained againſt the pupil, as to the 
tutor's intromiſſion in name of the pupil, that being fa&#um proprium, obliging al. 
fo himſelf: and yet he was not holden as confeſt, as being a party; but was com- 
pelled to depone by caption, June 27. 1665, Cant contra Loch. 
XXI. The laſt duty of tutors is to make an accompt, and to reſtore and $ 
fig cod tet hee 0 | e 


4 edit. & MSS. k See above J. 5. 12. 1 MSS. m F. or rents. n Nov. LXXII. c. 6. auth. noviſſime. C 
de adminiſtr. tut. 9 MSS. A. & G. P dec. 4 J. edit. & MSS, * dec. 1665. 5 1, edit. & MSS. | 


Eric VI. Obligations between tutors and pupils, &c 5 
und. Wherein they will be liable to account and ſatisfy for the. pupils whole 
M..cans and eſtate, not only for their intromiſſion, but for their omiſſion ; and for 
och diligence as they uſe in their own affairs, which ſeems ſufficient in tutors te- 
„ amentar, ſeeing the office is gratuitous and free, and not ſought by them. But 
ME. tutors of law and dative, who ordinarily ſeek the office, and offer themſelves, 
MS oth the diligence accuſtomed by provident men, and ſuch as they uſe in their 


on affairs, may be juſtly required. By the civil law all tutors were liable pro 
l, culpa O negligentia . 5 

III. That tutors are liable, not only for what they did intromit vith, but 
Bhat they niger have intromitted with by diligence, and particularly /* the rents 
f the pupils 


M ands, wherein his predeceſſor ? died infeft, and in poſſeſſion, though 
he pupil himſelf was not infeft, was found January 26. 1628, commiſſary of Dun- 
er / contra Abercromby. In a tutor's accompts it was a ſufficient inſtruction of an 


BE rticle of the charge, a bond due to the defunct, produced by the pupil: nor was 
nne tutor liberate upon * 1%; he knew not of it; but it Was preſumed to have 
WD cn in the charter cheſt, unleſs the tutor could inſtruct that he had made ſearch 
n the charter cheſt, and neither found this bond, nor any inventary relating 
no: thereto: fo the tutor was found liable, tho' the ſum was loſt by the debitor's be- 
onming inſolvent during the tutory, June 24. 1680, Cleland contra L. of Lamington. 
n*, RY ot a tutrix was found only liable for her intromiſſion, in reſpect ſhe continued 
em · hut ſome months, and the place where the minor's goods were, was infected with 
hc plague, Hope, tutors, Oc. Rofyd contra Cathcart, Neither was a tutor found 
im, iable for a ſum due to the 1 . as not doing diligence by horning and caption 
or uplifting thereof, unleſs it were alledged, that by diligence he might have 
eccovered *, and that the debitor was become worſe, July 2. 1628, Hamilton con- 
an- ra Hamilton. The like, where the tutor offered to prove by the neighbourhood, = 
hat the debitor during his tutory was repute and holden inſolvent, February 6. 
mi- 623, Valſon contra Watſon, A tutor was not found liable for the ſervices he got 
f the pupil's tenants in kind, January 11. 1668, Grant contra Grant. . 
ther e XXIII. Co-tutors, both by the civil law and our cuſtom, are liable in ſolidum. 
and fo one was decerned for the whole, though the reſt were not conveened, 
1 February 22. 1634, Davidſon contra Fack. They were alſo found liable in „li- 
ron m, though they had divided the tutory among themſelves. (But if the ſame 
the ere divided by the teſtator or a judge, the tutors are only liable for their ſhare, 
nd not for the reſt, unleſs they have by fraud and ſupine negligence omitted 
n by purſue the other ſuſpe& tutors to be removed, J. 2. C. de div. tut.) So that © 
inte bc benefit of the order of diſcuſſing, competent of the law, whereby, when © the 
Yr + utors did adminiſtrate /everally, they © were only liable for their parts primo lo- 
elled o, they all being © ſolvendo, I. 3. C. de div. tut., and that they ſhould be firſt diſ- 
ants ME uſt, who had adminiſtrate and intromitted, before them who had neglected or for- 
fore, Porn, bid. take no place in our cuſtome. Yet a tutor was not found to have in- 
} the ereſt to cauſe the co-tutors find caution to warrant him for their acting without 
m, or againſt his mind, where they did out-vote him, or elſe to quit the tu- 
hole eory; but was left to his ordinary courſe, to remove them if they malverſed, 
Rint une 27. 1672, Stirling contra his co-tutors. = 3 
ion, I XXIV. Tutory is finiſhed : firſt, by the death either of tutor or pupil: ſecondly, 
che marriage of a tutrix teſtamentar, which no proviſion even of the teſtator 
and, en diſpenſe with: 7hirdly, by the tutor's renouncing the office; after which, 
ough he were tutor teſtamentar, he cannot reſume the office, July 6. 1627, 
o the Campbell contra Campbell: (But forbearance for ſix or ſeven years doth not ex- 
1 uin the office of a tutor teſtamentar, by the former deciſion a. The like, 
com- ecember 17. 1631, Auchterlony contra Oliphant :) fourthly, by the * fury, lethar- 
or any natural defect of the tutor, rendring him unable to exerciſe his of- 
„ ////-/y, and moſt ordinarily, by the pupil's running * his pupillarity, which 
1 * in 
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in men is fourteen years, s in women twelve. But if the tutors continue to act till 
majority, they are liable as curators. Yet the expreſs appointment of the defung, 
that the tutors continue curators, cannot extend the tutory after pupillarity, or 
hinder election of curators, if the minors think fit to chuſe others, February 6, 
1633, Harper contra Hamilton. 3 | C 
XXV. The tutory, appointed to idiots and furious perſons, is preſcribed by aa 
of par!. 1585, c. 18. whereby the neareſt agnates or kinſmen of natural fools, 
idiots or furious perſons, ſhould be ſerved, received and preferred to their tutory 
and curatory, according to the common law, Where by the common law the 
civil lau is underſtood. And though the act ſeems to hold out only tutors of lay 
h ſerved ; yet, ſeeing it is according to the diſpoſition of the civil law, it exclude; 
not tutors teſtamentar during ſuch perſons pupillarity, nor tutors dative, if the 
neareſt agnate ſerve not: but ordinarily the tutors of idiots are the tutors of lav. 
This act by cuſtom is extended to deaf and dumb perſons, though they be no 
expreſſed : who have tutors in the ſame manner, albeit they have ſufficient judg. 
ment, ſince they cannot act by it. "Theſe tutors have greater privilege than 0. 
ther tutors, becauſe they are ordinarily the heirs of ſuch perſons. And there. 
fore not i ſerving within the year and day from the idiotry or furioſity after pu- 
pillarity, albeit datives be conſtitute, the tutors of law recal them, and call then 
to an account. Which was ſo found, though the tutor was not ſerved till five 
years after the idiot's majority *, February 22. 1628, Colquhoun contra Wardrope. 
It was alſo found, that a tutory dative did not hinder the ſervice of a tutor of law i 
an idiot quandocunque ł, January 21, 1663,Stewarts contra Spreul, Theſe tutors mui 
be ſerved by a brief of idiotry, and by inqueſt, par/. 1475. c. 66. by which the 
time of the idiotry or furioſity muſt be determined: and all acts during that time 
are declared null. They are liable in all other things as other tutors, for finding 
caution, inventary, and being comptable for intromiſſion and omiſſion. Their tu 
tory ends not by lucid intervalls, but by full recovery of the furious perſons ther 
—£Þ EE 
XXVI. Laſtly, tutory ceaſeth by the action of removing ſuſpe& tutors, which 
was a popular action competent to any, /. 1.4 6. D. & 3. Iſt. de ſuſp. tu. 
But ordinarily it is done by the overſeers, mother | or friends of the pupil, or H 
the other tutors. The grounds of it! are not only his malverſation, (and ® it wall 
found a malverſation, that the tutor had not made inventary conform to the la 
act of parliament, July 7. 1680, Gibſon contra Lord Dunkeld and Thomſon) but 
any thing incident, or appearing to weaken his truſt, or ® if he ben inſolvent, oi 
his cautioner become ſuch. 5. = . "nn 
XXVII. When tutory is ended, whatſoever the tutor ated in name of the pu- 
pil, the pupil hath thereupon action, as if it had been done by himſelf, /. 2. DM 
quando ex facto tut. So whatever was decerned againſt the tutor hoc nomine, cealetinn X 
when the tutory is ended: and there is action e competent againſt the pupil ther appo 
Vr pl. 1. C. eod. tit. As likewiſe, if the pupil be advantaged by the fraud oY dicia 
the tutor, he may be therefore conveened, J. 3. D. eod. tit. te j 
XXVIII. The reciprocal duty of pupils to tutors after the 4 tutory is ended, "MM mino 
to reſtore and make up to them whatſoever they wared out profitably, or is the « 
wanting to them by heir office, wherein the expence * of obtaining the tutor neſs. 
itſelf is * a part. But tutory being a free gratuitous office, the pupils are not | times 
able to their tutors for any allowance, ſalary, or ſatisfaction for their pains, bu tor b 
only for their expences, Nicolſon, de tutelis, Oc. tutors of Earl of Buccleugh co for a 
tra Earl of” Buccleagh*", And if a tutor hath not made inventary conform to ti: of t 
late act of parliament, he loſeth his expences *, (as a penalty for not making i NX 
ventary,) even though the pupil was Kerarar thereby. oy N ſo tl 


* It was a ceſſation of five bot after the agnate's majority that was here objected. See dec. : 
The clauſe of the act of parl. 1672. c. 2. whereby this was ſtatuted, is explained by an act of ſederv"il 
25. February 1693. | | . 
s Mss. A. B. & H. b MS. A. i F. their not. k I. edit, | MSS. m 1. edit. n MSS, o MS. A. p Ms, 
MSS. A. B. & H. * MSS. B. G. & H. 5 MSS. A. & B. © Ms. u I. edit. & Mss. | | 
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W \ {ter tutory is ended, the tutor hath no action againſt his pupil ante redditas 


* 2 
5 bo 


>, 1tiones, till he make his accompts. Neither hath the tutor's aſſigny action a- 
or ainſt the pupil before the tutor's accompts be made, albeit aſſigned to a liquid ſum, 
6.9 


less the afligny find caution for the tutor, January 24. 1662, Ramſay contra Earl 
Minton. Neither for the ſame reaſon had ” the tutor's aſſigny action againſt 


at "2 he pupil, as heir to his father, though it was ten years ſince 7he * pupillarity was 
ls ast, 7% 7. 1676, Spence contra Scot. Yea a tutor having compted, and got a * 
7 AE. nd for the balance, being charged with other articles, though theſe were not 


he 1 nſtantly liquidate, yet the extract of a decreet upon the bond was ſtopped for a 
me, till the additional articles ſhould be cloſed; but the bond was not redu- 
ed, as being in confinio minoris ætatis, & ante redditas rationes, December 5. 1671, 
os contra Eleis d. Neither did a tutor get any further allowance for his pupil's 


aw. naintenance, than the annualrent of his ſtock, though he expended more, No- 
not N Venber 17. 1680, Sandilands contra Tailzefer. 3 
dg: XXIX. Curatory hath ſuch a reſemblance with tutory, that, tho' the conſtitution 


f curators be not of the law of nature, which leaveth all perſons of diſcreti- 


ere- n free, but of poſitive law, whereby a way is provided for the levity and faci- 
pu WWity of minors, yet to ſhun repetition it will be moſt proper here to annex that 
hen ffice, and the obligations therefrom ariſing betwixt the © curators and the minors. 
five A nd in theſe we ſhall only * touch the difference betwixt tutors and curators (ſup- 
vpe. poſing the reſt as common to both,) which is chiefly in theſe points. | 
w RR XXX. Fir/t, In the election and conſtitution of curators. Which is done by 
mul way of proceſs at the inſtance of the minor before any judge-ordinary whatſoe- 
the ver *, whereby he citeth two or three of his neareſt kinſmen on both ſides, and 
time all others having intereſt generally at the market-croſs, upon nine days warning, 
ding to hear and ſee curators decerned to him<. And it is in his option whom to 
r t. chuſe: as it is in their option alſo to accept or refuſe. He may alſo make any 


| number a quorum, or adje& any condition he thinks fit in their election. And 
the parties compearing muſt accept and make faith de fideli adminiſtratione, and 
iind caution. Their acceptation muſt be by ſubſcribing the act of curatory, e- 
pecially if the election be in an inferior court, for want whereof an act of cu- 
ratory before the baillie © was found null, Hope, tutors and curators, Sibbald con- 
=. Hay and Lindſay. Curators alſo may be choſen by procuratory * without the 
WE minor's preſence, Hope, ibid. Marquis of Hamilton and his curators : fo that the 
) bu procuratory expreſs the curators names. Yea being done in England, accordin 
to the cuſtom there, it is ſufficient to authorize the minors here, Hope. ibid. L. 
Poe. contra Naſmith. Though the minor may chuſe curators whom he plea- 
e pu ſeth, yet he may not chuſe rebels unrelaxed, if it be objected and verified at the 
2. Di clction by his friends, July 4. 1629, Corbet of Ardill contra his neareſt of kin. 
eaſel. XXXI. Curators are of two kinds, ad litem f and ad negotia. The former are 
there appointed for authoriſing judicially in proceſs: the other are mainly for extraju- 
ud 0 Wy cicial affairs. Curators ad litem “ are ſo far neceſſary, that they muſt be given by 
he judge ordinary, before whom any action is purſued, for authorizing of the 
Wy minors either paſſive or active, F 2. Inſt. de curat. and they will be given upon 
the deſire of either party. Their office ſeems to reach no further than to faithful- 
tutor) neſs and diligence in proceſſes s, whereunto they are elected. There are ſome- 
not l. eimes curators named to pupils to ſupply the defect of their tutors, as if their tu- 
tor be concerned, or be abſent, or uncapable to act for a time. Theſe, though 
: for a diſtinction from tutors they be called curators, yet their office pro tempore is 
to th of the ſame nature with tutors. „ 
5 XXXII. Curators ad negotia are in the minor's option, and muſt be freely choſen : 
ſo that, though a minor's father named his 7utors 88 expreſly to continue their of- 
55 O fice 
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f Beſore his judge ordinary, act of parl. An act of curatory was found null, becauſe the minor's kinſmen, 
ſederuußß wat were cited to ſee the curators decerned, did not dwell within the juriſdiction of the judge, Home, 

ede anuary 1685, Burnet contra Burner. | 


I. edit, a dec. » Gosford. © MSS. A. B. & G. 4 MSS. e parl. 1555, 35. © MS. H. f MSS, ff MS, 
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revocable, and reducible upon enorm leſion. 


and that his father, as lawful adminiſtrator, could not authorize him to be caut- . 


ther, and not foris ſamiliat i, December 7. 1666, Mackenzie contra Fairholm ; 78 


5. 1631. Inglis contra executors of Sharp. 


having curators, do in his teſtament ſay, gueſtionem curatoribus meis nemo facial, i 
rem enim ipſe tractuvi, in that caſe curators are liable but* for reſtitution of what 
they have of the minor's goods, and fraud, but not for a compleat diligence n. 1 
have not obſerved it directly controverted and determined, whether by our cu- {YZ 
ſtom minors, having curators, may teſt without their conſent. But indire&ly a Mi 


their pupils, who in their pupillarity have no diſcretion, but curators cannot, and . 
are only obliged by their office, to authoriſe their minors, and act with them by 


54. Inſtitutions of the lam of Scotland. Book ri. 
fice till the pupil's majority, yet it was found not to hinder the minor to chuſe ci n 


rators, or to diſown his tutors after his pupillarity, February 6. 1633, Harpen 1 but 
contra Hamilton. Minors having choſen no curators are in the ſame conditio Villa. 
for extrajudicial acts, alone as if they had curators: in either caſe the deeds (wh 
DO mg | ee —_ [EWity, 

XXXIII. But if once they chuſe curators, all deeds, done by them withou 


ore 
conſent of their curators, ate eo iþ/o null by exception, without neceſſity to alle X 
lefion, December 19. 1632, Maxwell contra the E. of Nithiſdale. And that fo «end / 
actly, that the minority was counted de momento in momentum, though the minyMthcir 
wanted only twelve hours of twenty one years, June 26. 1624, Drummond conti there 
L. of Cuninghamhead. This k extended to a judicial act, whereby the minor e of c 
ated himſelf cautioner, Hope, tutors and curators, Paterſon and Wiſhart purſuer; Wcept 
and extended alſo to a minor's ſervice without conſent of Yi curators, and thillWfour 
by exception, without inſtructing leſion, 16. February 1627, Simfon contra laird i ont, 
Balgony ; and to a tack taken by the minor without conſent of his curator were 
Hope, de minoribus, and Hadington , 21. March 1622, Seton contra L. of Caskibe, cont 
And this * extended to deeds done by minors in their fathers family, without thet cour 


fathers conſent, Stewart contra Home of Renton. And fo it was found ito d 
that a minor's bond, ſubſcribing cautioner with, and for his father, was null; proc 


Wuplit 
oner for himſelf: here the minor was a ſtudent at law, but entertained by his f 


ly 25. 1667 inter eoſdem. Ih „ 7 
Yet the deed wll be * ſuſtained, being a bond of borrowed money, the creditor 
proving by witneſſes, that the ſum was converted 70 the minor's uſe profitably, 
December 11. 1629, Gordon contra Earl of Galloway. (This is according to th 
common ground of equity, nemo debet ex alieno damno lucrari: hence flows , n. 


nor tenetur in quantum locupletior fatus. But though there was ſome onerou Vill 
cauſe of minors deeds, yet unleſs it were liquid by delivery of money, it is the. 

not receivable by way of exception or reply, but only is reſerved to the creditor - his C 
to purſue as accords, and the minor's deed ? found void notwithſtanding, Decen- prof 

ber 19. 1632, Maxwell contra Earl of Nithiſdale.) And this was à extended t nov 

neceflary furniſhing of cloaths, taken on without conſent of curators*, Februa vas 
— | | FITS oven 


XXXIV. But * the civil law ſeems not to require the conſent of curators, as ne _ 7 
ceſſary to concur with the minor in the making his latter will, but only to deeds MR 
among the living; becauſe law hath rejected all ties and hinderances of full liber- 
ty in teſtaments of defuncts diſpoſal of their goods. And therefore, if a minor, 


minor, making his curator his executor and univerſal legatar, though the minor 
was with the curator when he teſted, and died ſhortly after, and his neareſt re- 
lations were not acquainted, whom he had named in a former teſtament, it was 
ſuſtained, no threats nor importunity being alledged, November 30. 1680, Steven 
ſon contra _— ee ie anos — 
XXXV. Secondly, Curators in their office differ * from tutors. Namely * in this, 
that tutors are given chicfly for the pupil's perſon, but curators are given for the 
right managing of „he goods and affairs: and tutors act for, and in the * name of 


fcient 


con- 
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u onſenting to their deeds; for inſtance, curators cannot diſcharge for their minors, 

ot only conſent to their minors diſcharge. And ſo fathers, after childrens pu- 
illarity, can only conſent with their children, as their lawful adminiſtrators, 
hereby they are tutors in the childrens pupillarity, and curators in their mino- 
ity, without election or tormality,) Hadington, Fune 26, 1610, Foreſter contra 
er ; January 9. 1675, Macintoſh contra Fraſer of Strichen. 


= +3xxVI. Their duty is to fee to the minors affairs, that they get no detriment : 
ad ſo © they muſt anſwer, not only for the deeds whereunto they conſent, but for 


er fo. 2 2 . TR | 2. 
na cir omiſſion, and for any detriment the minor ſuffereth by their negligence. (And 
wt therefore a curator was found liable for intromiſſion and omiſſion, albeit the act 


f curatory did not bear that he compeared and did find caution, ſeeing he ac- 
m cepted thereafter, by ſubſcribing a writ with the minor as his curator, which was 
ound to oblige him from the time of the acceptance, November 18. 1671, Caſs 
ontra Eleis. But curators, continuing to uplift their minors rent after ma ority, 
ere found not liable for omiſſions theſe years, unleſs they had a diſtinct factory 
WW. ontinucd per facitam reconventionem, ibidem. ) And therefore they muſt not only be 
Counſellors to the minors, ſhowing them what they ought to do, and requiring them 
o do the ſame ; but eſpecially they muſt cauſe them conſtitute factors, and grant 
= ..curatories 4 for Ma der their actions, and putting them to execution, and for 
uplifting their money, whether it be the ſtock (of that which may be in hazard, 
or annualrents« or rents f. For, ſeeing they muſt be accountable, they muſt not ſuffer 
WW: bc minor to have his own goods and 5 money in his own hand, leſt he loſe or b 
niſpend the ſame . * Theſe procuratories may be given to ſome of themſelves: 
nd in many things their very office includes a procuratory, procuratory | being 
ess chan curatory. But though they may intromit with the pupil's means them- 
elves, yet they are not obliged to be ſervants or factors; but may authorize ſuch 


— 


ill not authorize ſuch, nor do thoſe deeds needful and profitable for his affairs, 
he curators may crave to be exonered. So they may alſo do, if he meddle with 
his own means, and will not be reſtrained. Or if any of the other curators act un- 


ove them, as ſuſpect and malverſant curators. And are am to recover that which 
as unwarrantably meddled with: otherwiſe they are liable, not only for their 
own omiſſion and n intromiſſion e, but for the other curators. And ſo are all liable 
= /o/idum (as hath been faid of tutors, ) february 11. 1630, Guthry contra Guthry, 
nd they are liable for annualrent of minors means, as tutors are, F ebruary 24. 
627, Guthry contra Guthry ; yea their heirs, (though minors for the time, ) after ex- 


iorum, and with this condition, that they ſhould be only obliged for deeds, 
hereunto they conſented, and be free of omiſſion , were ſo approven by the lords 
during their office, Nicolſon, de tutelis, ec. curators of the Earl of Buccleugh con- 


11nor 
t re- 
ven- che curatory, January 4. 1666, Fairfouls contra Binning * ; or the not acceptance, 

RE #%ruary 11. 1676, Turnbul contra Rutherford *#,) Yet" though there be a gu- 


ccepting, the curatory was found null, Januar) 25. 1672, Ramſay contra Max= 


this In conſtitute, all the curators are liable for diligence: and if any gzorum act hurt- 
- the fully, they muſt crave them to be removed, and what they have ſo done, to be 


ge of : a reſtored 

and In this caſe it being objected, that after the death of a ſire qua non the remaining curators were not ſuf- 
, WF" cient to authorize, it was found ſufficient that the minors ſhould compear and acknowledge the curators. 
here it was found that one tutor accepting was ſufficienc, albeit there were more nominate with a quo- 
con-, ſeeing the reft refuſed. | 1 5 | 

| I. edit. & MSS. 4 MS. B. e MSS, f Ms. B. 3 MS. G. Þ MSS. G. & H. i MS. A. k I. edit. & MSS. !' MS. 

8 8. n Mss. mm F. curators are. n MS. G. Ms. H. Þ MSS. 4 1. edit. & MSS. (F. minor. Tet if curators die, 
Wo efore their minor become major, they are nor liable for aunualrent. But), MS. H. 5 I. edit. & MSS. 55 F. But, 
. edit, u dec. v MSS. A. B. & H. 


ö : ICH 

Sbcing liable always that they have ® ated therein profitably. But if the minor 
profitably, or without conſent of the reſt, the curators muſt do diligence to re- 

iring of the curatory p, ibid. where the curator's heirs are found liable for the an- 
aualrent of a ſum conſigned to the minor 4, But curators, expreſſy choſen with a 


= the Earl and other curators *. And * where the act of curatory bore, that the 
curators were named jointiy, or © at leaſt © three of them to be a quorum ; two only 


ell. But where they were not named jointly, the death of one did not annul 


—— > * 5 5 = =_ 
2M BE re "3; £25 WAS . 823 7 2 2 can = = =_ „ 
A nr 9 Tn .. _ 5 rn rr A : — — 7 —— _ N = * — 3 o th - F 4p = 
r 2 5 1 r + nil = —_ 2 : 
© 5 2 5 2 n. i \ 0 2 . TES. — . . : * - - 6 2 — - \ 
* — a Fe * — — m_ - — — 8 — — - . — | \ = ” =_ 
OO T5 ut OR e „„ ! ˙ð 3 Ü ˙ U BE III TILE — — 
; 1 . Data SR FLEET! "fs ; 40; lt" 3 1 e, "<. * 1 „ „ ee * — 
, I Xa LEE: 1 The; 2 5 * 5 . — 5 8 
2 . OR re et WW 7 e 2 
* 1 's 1 m 2 2 © * — 


- — 
4 _ * 8 
" gs 9 een FE n * — * 
IQ Ob ins r LR * 2 Leers 5 W N * A 1 3 C ara, F * 


— 


—— — a - , N 8 _ 9 — CLEA N * = * — = — N 1 
— 1-4 Do. . Z C ** ATE N a. 8 — * LS +4 
. E 3 * LY — * 1 r r — — = Pr 
rr / IS, < erona n a i 
— 3 3 — pr — 22 = — O — e N a \ \ — 
„ — ĩ w ES ES > =» » VO e — . 
- 8 r "I" RT" 3 % N * > 8 A , * 8 
* web oy 


r 


A P A Cy 
Den 


1 , , 
TS + 0 k — > ' — "I * - 5 . * = 
2 5 828 wes 7 2 wges EA rv... oe ns 9 * n ng +, 7 * lerer 2 
a p — Irs + hoo : 2 , . ” 1 4 We far : z * 72 . 
Ws re, + a 4.544, 9 Dev" Us Sd 4 — a. 4 1 % nn ä 2 78 F 1 2. 12 M0" Y = 5 PEG N 3 nnn * ä 
8 a be. > | N 8 6 * She. + fo. Wb Ne OTST wee int <4 [1 4% 
— Wat Nr 1 — rr Rr 9 . ag 6 
, k 4 «„ 1 2 5 9 * n ö * 1 


8 ber 3 <iies 


8 SEG, ER Dies, 
* . -»" bby: 4 EEE : 
SEES Hon n F3 RIA 
- his, 1 s 
3 A 


wo 


56 Inſtitutions of the law of Scotland. Book l. 


reſtored. Curators are not ſimply liable for all the minor's means, which may be loſt 


without their fault; neither to do diligence in all caſes, but where diligence might 
be profitable, as hath been ſaid of tutors *, Curators may not authorize their mi. 
nors, where hazard predomines ; nor may they buy lands with their minor's mo. 
ney : but they may give it out on land- ſecurity, and may relieve the minor's eſtate 


of burden, though there might be latent hazard of ſecurity. So the curators of Ml 


Fletcher of Aberlady, having liberate his eſtate of a liferent, and cauſed the minor 
to ſwear not to quarrel the bargain, and given © their own warrandice to the life 
renter, were not found liable to their minor's heir ; albeit the liferenter had a can- 
cer in her breaſt, and died ſhortly after the bargain, ſeeing they knew it not, and 


| ated prudently : and the minor's heir was excluded by his predeceſſor's oath, (gi 


ven before the late act of parliament d) becauſe he purſued on his predeceflor' 


| lefion, who was minor and ſwore, January 1691, Fletcher of Aberlady contra 


Murray of Blackbarony and others x. i 
Curators, being elected by authority of a judge, cannot be liberate by the mi. 


nor's conſent. Neither did a decreet againſt a minor, on his conſent, liberate cu- 


rators from their office, Fuly 21. 1664, Scot of Braidmeadow contra Scot of Thirl- 
XXX. VII. Curators Were © appointed in the law, not only for that ordinary 


levity and weakneſs incident to minority, (which therefore runs only to twenty . 


one years compleat, at which time by our cuſtom minority endeth;) but alſo in 


caſe of known and © conſpicuous levity, though after majority. Such were the 


curators of prodigals: to whom, as to furious perfons, curators were conſtitute Mi 
their neareſt agnates. Inſtead of this our cuſtom hath interdictions, whereby per- 
ſons, acknowledging their own weaknels, * levity, and readineſs to hurt themſelves, 


do therefore bind themſelves, that they ſhall not a& without the conſent of thoſe 
perſons interdictors therein mentioned: who thereby become as curators, though 
they be not obliged for omiſſion or intromiſſion 8, but only to conſent with the per. i 


ſons interdicted, and for their fraud and fault in conſenting. Se 

XXXVIII. Interdictions as are molt fitly made 7udicially, upon cognition of the 
cauſe. By which after trial hat- the perſon craved to be interdicted, is truly laviſh 
and prodigal *, interdi&ors are appointed by the judge competent, and that either 


at the inſtance of the party himſelf, or of his friends. Yea the lords ex propri 


motu did interdict a perſon, who was evidently laviſh, and had thrice made oppo- 
ſite rights of the ſame ſubject ; and that incidenter in another proceſs where his le 
vity did ſo appear, February 17. 1681, Robertſon contra Gray, That this is the 


genuine way of interdictions, is clear by the narrative of the act of parl. 1581, 


c. 119. And therefore an interdiction was reduced, only becauſe it was done 
fine cauſe cognitione', Hope, interdiction, Roberton contra : but there has 


not been a juſt ground for the interdiction alledged and inſtructed. 


XXXIX. The more ordinary way of interdictions is of conſent. Whereby the per- 


ſon interdicted, acknowledging his own laviſhneſs, doth, by a writ under his hand, 


interdi& himſelf. And this is reducible, if the narrative was not true, but the per- 
ſon interdicted ® prudent and provident, December 20. 1622, Campbel contra L. 
Glenurchy ; and December 4. 1623, Gechan contra Hay and Davidſon. Interdicti- 
ons uſe alſo to be in the way of obligation not to contract debts or diſpone 


lands without conſent of ſuch perſons, and inhibition regiſtrate thereupon : which 


was ſuſtained, though not in the ordinary ſtile of interdiction, the perſon obliged 
being known inſufficient to manage his own affairs through levity or prodigality, 
November 10. 1676, Stewart contra Hay of Gourdy. But a bond bearing, that 1 
man ſhould not ſell or diſpone without conſent df his wife, on the narrative 0 


his facility, whereon inhibition was uſed, was found not to be valid as an inter- 


dition 


see the opinion of the faculty of law at Leyden on this caſe, J. Loet ad D. de adm. ex per. tut. 8 13. 
** Here a minor having obtained decreet, parte concedente, againſt his curator to renounce his office, it was 
found that this decreet did not liberate the curator, even for his omillions thereatter. 
a MS. H. b I. 6. 22, F. gave. 9 1681. c. 19. e See below, I. 17. 14. © MSS. B. & H. f MSS. B. G. & 


H. 5 MS. A. 88 See helow, IV. 20. 30. & ſeqq. h I. edit. & MSS. i MSS. B. & G. * MSS. | dec. n MS 
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aion, as inconſiſtent, . man to the direction of his wife ; but that it 
as only valid to ſecure the wife's own Intereſt of " an aliment according to her 
vality, as an inhibition, February 27. 1663, Lady Milton contra L. Milton. 
I. Interdictions muſt be publiſhed at the mar ket-croſs of the head-burgh of 
ne ſnire where the party dwells : and within forty days after e publication, 5 
ne ſſame, with the executions thereof, mult be regiſtrate by the ſheriff-clerk of 
mat ſhire, in the regiſter of inhibitions and interdictions a, aud within the ſaid forty 
. ays muſt be alſo regiſtrate in the regiſter of inhibitions of any other ſhire where 
ne lands of the interdicted perſon ly. (I regiſtrate in the general regiſter, it js 
ficient, part. 1600 c. 13.*) Otherwiſe, if it be not publiſhed, and regiſtrate in 
be ſhire where it is publiſhed *, it is abſolutely null; and hath no effect as to lands 
Por heritable rights in any other ſhire, unleſs it be alſo regiſtrate there, parl. 1581. 
. 119. F ebruary 11. 1662, Ramſay contra Maclellan. Yet it needs not be intimate 
io the party interdicted, December 11. 1622, Seton and Eleis contra creditor af 


» 
o 
N 


i MS XLI. The effe& of interdictions by cuſtom is fetrenched to the preſervation 


Pot heritable rights only; and doth not extend to moveables, or perſonal executi- 
on againſt the perſon interdicted. So that he may diſpone his moveables, or up- 
on any perſonal bond, granted by him, his moveables may be poinded, arreſted 
and made forthcoming, and his perſon incarcerate, though the ſtile of interdicti- 
on doth expreſly prohibite alienation of moveables, July 11. 1634, Bruce contra 
EF orbes; June 20. 1671, Crawford contra Haliburton. Alſo he may thereupon be 
enounced, though thereby his liferent fall in prejudice of the heritage, Hading- 
on, February 8. 1610. Hay of Brunthills contra his father and ſiſter ; and De- 
ember 21. 1610. L. Broxmouth younger contra reli of Wauchop. But interdiQi- 
on hath effect in favours of the heir of the interdicted perſon, that neither his 
beritage can be affected upon any obligation granted by his predeceſſor * after in- 
eerdiction, neither can any perſonal execution by horning and caption * be againſt 
bim, as would have been againſt his predeceſſor. But ſuch bonds will al ef- 
ect againſt the heir, as meddling with the heirſhip moveable”, or againſt any intro- 
Ritter with the * moveables of the defun&, 11. February 1662, Ramſay contra 
Maclellan . The reaſon why* moveables are exempted both from inhibitions and 
nterdictions is, becauſe they are of leſs moment, and the traffick of them muſt 
be current and free. And therefore theſe remeids being but by poſitive law, and 
ot by natural equity, by which the engagement or diſpoſition of any perſon, ha- 
Ning the uſe of reaſon, is effectual, though laviſh, poſitive law prohibiteth and 
oideth ſuch only as to“ heritage *, as being of the greateſt imporance : in which a2 
track ever © to a kindly tenant, ſet without conſent of the interdifor © was found 
null, Hope, interdict. Douglas contra Cranſton. Interdictions d do not make void 
all poſterior obligations, but only ſuch where there is a leſion: and therefore, 
per- here there is a juſt and onerous cauſe, the obligation or deed is good, though 
eV ithout conſent of the interdictors, July 29. 1624. L. of Collington contra Faw; 
November 10. 1676, Stewart contra Hay of Gourdile. 
WB ALI. The remeid by interdiion * is only by reduction, and not by exception 
or ſuſpenſion, March 17. 1630, Sempil contra Dobie *; January 22. 1631, Har- 
die contra Macaula. Vet interdiction is ſuſtained by way of reply, ſeeing the pur- 
ſuer thereby doth only delay himſelf, February 13. 1662, Lockhart contra Ken- 
ech. It is a competent ground of reduction at the inſtance of the interdicted per- 
on, his aſſigney f or heir H Hadington, Douglas contra Cranſton s. And it is alſo com- 
Petent at the inſtance of he s interdictors without conſent of the perſon interdicted, 
E Hadington, December 21. 1610. L. Broxmouth younger contra the relidt of MV. auc hop. 
= XLIII. Interdictions cannot be taken off by conſent of the interdictors or inter- 
icted perſons, though they ſhould + or diſcharge them, but only by the 
; een been nere, act 


. : Here interdiction was not received b way of anſwer to the reaſons in a ſuſpenſion. | | 
Too 2 by. 9 MSS. B. & G. p I. edit. & MSS. 4MSS. * MS. B. 5 MSS. * MSS. = dec. W MSS. A. B. & Hs 
5. G. b MSS. e Ms. G. d Mss. e Ms. G. t Mss. & MSS. Hope, interdiction, 25. February 1613. 
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act of a judge competent, finding the grounds thereof either not true, or . 


tors had received the money in queſtion, and ſo were liable to the minor fa 
miſimploying it, upon pretence that his leſion could not be known till they ver 
diſcuſt, July 2. 1667, Lord Blantyre contra Wakinſhaw, The reaſon is, becauſe th 
minor leſed may purſue both. 3 | 5 


which is in arbitrio judicis, Neither is a minor reſtored againſt leſion, whid 2 
falls not by levity, but by accident, as by ſhip-wreck, * the minor being a W. 15 


he was bound conjunctly and ſeverally for ware with another merchant, who wlll 
trading merchants and others exerciſing trade, requiring peculiar skill, capacin 


found in the caſe of a notar-publick, July 19. 1636, Gardner contra Chaimers *Wi 


miſe upon Oath, to quit #2vo out of twenty chalders of victual, provided to hit 7 
by his contract of marriage, as not leſed by keeping his Oath, which is conform 


8 for a debt of his father's, whom he repreſented not, that he ſwore to pe 
nors being elicit with the ſame facility as their bonds and obligations are, there . 
 thority of a judge, as in the caſe of pupils; unleſs he alſo alledge leſion, Fenn 


competent, unleſs reduction be intented within the age of twenty five years con 
| pleat; F or with us majority comes ® at the age of twenty one years cotmpiel 1 


— 
0 


9 
. 
= | it 
» 
” 
"vi 


therwiſe that the perſon interdicted is come to a more ſtable deportment, Hy, 3 N 
interdiction, Sanderſon contra interdictors of Craig; December 4. 1623, GethM Crai, 
contra Hay and Davidſon. Which is to be underſtood of interdictions laid on H x 
authority of a judge cauſa congnita. | 0 ir 
XLIV. There are two h privileges of minors *, which can no where be (i able, 
conveniently ſpoken to, as in this place. The one is, that minors are reſtore geny 
againſt rs done by them in their minority to their enorm leſion. The other of t. 
Meer non tenetur placitare ſuper hereditate paterna i. aon 

As to the firſt, Minority and leſion are the ordinaty ground of reduction. Bu acqu 
becauſe they are facti, and abide probation, they are not receivable by except Han 
on, i/ he who purſues the minor can inſtantly * inſtru his purſult : but if he tab cont. 
a term to prove, the minor may take the ſame term to prove his minority, (whic|MWbut 1 
doth not acknowledge the libel, or free the purſuer from probation thereof % vino. 
if the minority be inſtantly verified, as ſometimes it is by ſight of the minor's perſon nic 
There is no difference as to the reſtitution of minors, though the deed be don lande 
with conſent of curators. Nor did it exclude a minor reducing, becauſe his cun 2,6 
MM 
exon 
1 trad: 


But this remeid is not competent for every ſmall leſion, but it muſt be enornM 


merchant, Hope de minoribus, Edgar contra execators of Edgar. Neither becauhl 
in fociety with him in trading, June 20. 1676, Galbraith contra Leſly. Becau 
and en are held rather to deſign to deceive; than to be deceived: as wil i 


Neither was a minor reſtored againſt his judicial confeſſion upon oath, upa 
point of fact, and ſwearing never to come in the contrary, November 28. 1626, H 
and Nicolſon contra Nicolſon t Neither was a minor reſtored againſt his pi 


the authentick Sacramenta puberum®, January 15. 1634, Hepburn contra Hepbin z 
and Seton. And it was found relevant againſt reſtitution of a minor of a bon 


form the ſame, February 10. 1672. Wauch contra Baillie. But the oaths of mi S | 


fore they are lately altogether diſcharged by act of parliament with great ſevett 6 
ty, and declared void and null, perl. 1681. c..19% ĩ ͤ F 
A minor hath not the privilege to reduce a diſpoſition of land without the wi 


ary 2. 1630, Hamilton contra Sharp, G The like, though the minor had 0 3 
curators, December 13. 1666, Thomſon contra Stevenſon. Neither is reſtitutio 


all 


* Minors during their pupillarity are exempted from caption and warding for any debt or civil cauſe, path 
1696. c. 41. | Ss | 9 | | 

** In this caſe theſe two exceptions, viz. that the minor was a notar when he ſubſcribed the bond (ſougÞ 
to be reduced,) and that he had paid annualrent of the ſum after he became major, were ſuſtained conjunti 
the latter part of the defence being found probable by witneſſes. We | | 

*** The deciſion here cited imports no more than that a decreet was pronounced againſt a minor, who i 
nary acknowledged upon oath his having ignorantly cancelled the [idſcripeion of a bond, that the bond 
ſhould make as great faith againſt him, as if it were entire; and that the decreet was ratified upon oath by dhe 
minor in preſence of the lords. | | 


b FP. other two. i Reg. majeſt. III. 32. 15. & ſeqq. Statut. Willelmi regis, c. 39. Kk I. edit. | dec. n Gþ 


adv. vend. n See below, I. 17. 14. v I. edit. 


ws 
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ad there are four years allowed to minors to intent reductlons, which therefore 


re called anni utiles, Nicolſon, de minoribus, Guidlat contra Auſtin and others, L. of 
oWC-aigie contra Dunbar“. | 5 


A minor was reſtored againſt his contract of marriage, wherein he was obliged 
60 infeft his firſt-born ſon in fee of his whole eſtate, Ang was very conſider- 
able,) having gotten but ten thouſand merks of tocher, arch 7. 1623. Lord Bar- 
eery contra his ſors. The like where a minor, getting but a thouſand merks 
of tocher, provided five thouſand merks to his wife's father in caſe of no ſucceſ- 
on; but note reſtored againſt that part of his contract, providing all his means 


mM acquired and to be acquired in liferent to his wite, Fuly 4. 1632, Davidſon contra 
pt Hamilton. And a woman minor was reſtored againſt the exorbitancy p of her 
contract of marriage, November 22. 1664, Macgill contra Ruthven of Gairn + 
ice but here ſhe was only reſtored to a ſuitable liferent, but not againſt that pro- 


ion in her contract, providing het lands and ſums to the heirs of the marriage; 


1 WJ which failing, to the man's heirs g. The like, where the wife wy 5 tr „ 
ont lands to her husband, whoſe means were altogether unanſwerable, Spoti/wwood; 
un bncband and wife, Fleming contra Hog. 8 5 
fa Minors are alſo reſtored againſt judicial acts to their leſion; as againſt a decteet of 
ven exoneration of a tutor, with concourſe of curators, before the lords in foro con- 
tu tradictorio, December 1. 1638, Stewart contra Stewart; Hope, univerſal and lucra- 


ve ſucceſſor, Knolls contra Knolls and Watſon ; and againſt a defence proponed 
by an advocate without ſpecial mandate, which did homologate a deed in minori- 
hic ty, February 14. 1677, Duke and peace of Buccleugh contra Earl of Tweedale, 
in (in which caſe it was found, that accepting an illiquid right for a liquid was no 
enorm leſion, inferring reſtitution.) _ Es pens EE 
But reſtitution is excluded, ſi minor ſe majorem dixerit, (nam deceptis, non de- 
WS cihientibus, jura ſubveniunt * ; ) as where the minor's bond bore expreſly that he was 
major, and the * creditor knew not he was minor by his aſpect or otherwiſe, nor did 
BS iraudfully induce him to inſert his majority, February 23. 1665, Kennedy contra 
Veir. It is alſo elided, if it be proven that the deed in queſtion was profitable, 
as that the ſum in queſtion was wared upon the minor for meat and clothes, tho” 
his father gave him a ſufficient allowance, ſeeing he was then abroad from his 
father, Spotiſwood, minors, Cc. Creich contra Walker. It is alſo elided by deeds 
of homologation after majority, July 19. 1636. Gardner contra Chalmers *, 
= here u majority was 1 5 . a minor's reſtitution, neither party was 


bark z preferred in » probation, but witneſſes allowed hinc inde, February 20. 1668, Far- 
bon 2H ar of Tonley contra Gordon. And leſion needs not be proven by the minor, 


WWE granting bonds of borrowed money: for the miſapplication is preſumed unleſs the 
"WE contrary be proven. / ne wo fo” ED, 
W [This privilege is not only competent to the minor himſelf, but to his heirs 
who may reduce the deed done in his predeceſſor's minority. The rule whereof 
W in the ſrveral caſes, which may occur, is well deduced from the redemptionsof ap- 
W prilings led againſt minors. For the act, parl. 1621 u, anent compriſings, orders 
WE tie intereſt of minors in redeeming appriſings thus: that if a minor, having right 
do redeem compriſed lands, deceaſe before Ris age of twenty five years compleat, 
and another b minor be heir, or ſucceed to him in his right of reverſion, that minor 


scon ſhall have the ſame time to redeem, as if the 1 had been led againſt himſelf; 
plcat WW but a major ſucceeding to a minor in the right of reverſion, if that minor died within 


ſeven years after the appriſing, the major hath as much time to redeem as reſted of 

the ſeven years, but no anni utiles after; and if the minor, who had right of reverſion, 
vutlive the ſeven years, but dy intra annos utile, the major ſucceeding hath a year 
to redeem, though there be not ſo much reſting of his predeceſſor's anni utiles; but 
tho' more be reſting, he hath only a year. There being no ſpecialty as to minority in 
appriſings and other rights, th;s b rule is to be followed in all caſes of minority. 
I edit. p dec. 4 1. edit. * 1. 2. C. ſs min. ſe maj. * F. that the. * above in this & where ſee the note; 
F. but where. W I. edit. 2 F. if he were minor may. ** c. 6. b F. that another, db F. and this. 
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1 
Minority and leſion was © alſo found relevant at the inſtance of a minor's cre. Miall 
ditors *, ſeeing the minor intra annos utiles had intented reduction, Nicolſon, d: rhe 
temporibus in integrum reſt. Hamilton contra Sharp, &c. . But the privilege of bis 
reſtitution is not competent to minors upon revocation, unleſs they intent redu- Min. 
&ion and declarator intra annos utiles: which was found to hold in the king four 
revocations © as to lands not annexed, Spotiſwood, revocation, Hoppringle contra nd 
Ker . Þ or 
XLV. The other privilege of a minor is, quod non tenetur placitare ſuper hered. fett 
tate paterna. Which though it be not peremptorium cauſe, delaying only purſuit HMrigh 
till majority, yet there is no neceſſity to verify it inſtantly, but a term will be Mcuat 
granted to prove the ſame, February 24. 1676, Kello contra Kinnier, ons 
< This privilege is introduced in favours of minors, that they be not put out hou 
of their father's heritage, whereof he died in peaceable poſſeſſion. For though F-'*" 
their privilege of reſtitution might recover ſuch rights by reduction, yet the m. M's"! 
nord would loſe the fruits and profits medio tempore, and until their rights were Mere 
roduced and made clear in reduction. Which might be of great importance to . 
them: for if a minor of a year old were diſpoſſeſt of his father's inheritance, he He 
would loſe at leaſt twenty years fruits of it. And therefore the law hath intro- tu 
duced this privilege in favours of minors (beſide the privilege of reſtitution:) eth 
wherein minors are not in contradiſtinction to pupils, but the privilege is chiefly ith; 
competent to pupils. F = * 
Though it bear only de hereditate paterna, yet minors © ſucceeding immediate- V 
ly to their grandfather or other predeceſſor, who died in poſſeſſion, it is not like RF” by 
the privilege would be denied to them (though I have not found it controverted MF, © lc 
or determined, ) ſeeing the law under the name of father doth ordinarily comprehend D 01% 
grandfather, great-grandfather and all predeceſſors in a direct line: who come all Tel 
under the deſignation of forefathers ; as all ſucceſſors in the right line come under e 
the name of children. And it holds alike ix 8 the heirs of mothers, grandmothers MW; a, 
Sec. But the law indulgeth this favour only as to the heritage of fathers. And nd 
therefore neither the tile nor cuſtom hath extended it to collateral ſucceſſion, a Mi * _— 
to brothers or uncles: wherein minors, if they be excluded, can only be reſtored 1 
by minority and leſion, ſo ſoon as their predeceſſors or authors rights can be found. 1 
Neither was ever this privilege extended further than to minors in poſſeſſion of A : 
the heritage of their forefathers, who died in peaceable and lawtul poſſeſſion, ine, 
and to whom the minor immediately ſucceeded. For there is no privilege to pol: 85 
ſeſſion vi, clam aut precario: though law or cuſtom hath not determined how lon * by 
poſſeſſion of the defunct is required to exclude clandeſtine or momentany pol "5 
ſeſſion. But the continued voſeſſion of the defun& with his author may be ac- * 
counted ſufficient: or the defunct's poſſeſſion by a liferenter, whoſe right is grant: B 2 
ed by his father b, or reſerved in his right, but not hel poſſeſſion of ſingular ſuc i = 
ceſſors by redeemable rights, as wadſetters or appriſers, nor any other liferenter 425 a 
than the father's relid. Neither | hath there been any exception made of the pur 18 
ſuits at the inſtance of minors againſt minors, as being both privileged, there be- e- ft 
ing no parity in recovering and retaining poſſeſſion. But where a minor was put otif 
from poſſeſſion by a decreet of removing, obtained by a minor, from lands where: m: : 
in her father and herſelf were infeft, and in poſſeſſion, ſhe was not excluded to 7 2 
reduce that decreet of removing upon the minority of the other minor, whoſe fi- Bo 
ther died not in poſſeſſion, June 18. 1680, Lyle contra Dons. bis *t 
This privilege will not only exclude poſſeſſory judgments, ſuch as removings A i 
or mails and duties, but alſo declarators or reductions. As to which it hath been 1570 
variouſly decided, whether it ſhould ſtop certification contra non producta, eſpe * 
ME 1 ; ciall 5 
Even poſt annos utiles. See dec. Anon 5. 


The authority here cited informs us only, that the diſponee in an alienation of lands not annexed, made o the de 
by the king in his minority, could not be_put from his polleſſion, upon the king's revocation in parliamenb 
without a ſpecial declarator of a judge conform thereto. 1 

e I. edit. 4 F. minor. © F. and though. t F. thereby minors. 8 F. on. 8 F. by his father's liferenter, who 
on, is 22 by him, II. edit. by 4 liſerenter, whoſe right is granted by him. I. edit. b F. 10 the. i Atpriſeri 


Tit. VI. Obligations between tutors and pupils, ; &c. 61 
ally. ip the caſe of improbation. And though it cannot exclude improbation, 
here the writs are produced, or where they are in the hands of the minor & and 
his tutors or! curators, if that ſhall appear by their writ or oath ; yet where the 
W.nioor produced his father's infeftment, and proved his father's poſſeſſion, he was 


n : ſound obliged to produce no further, January 31. 1665, Kello contra Pringle 
% the L. of Wedderburn ; fo that it cannot defend ſimply againſt production. 


hut if it could not defend againſt production of any further but the father's in- 


I etrment, and that certification in improbations would be granted in all other 
an rights: if theſe certifications could take effect, the privilege might be wholly eva- 


be cuate; and if they ſhould take no effect till majority, certifications in improbati- 
ons ſhould not be granted, being hardly reducible, even though in abſence. And 
though it was not ſuſtained againſt production in a reduction | and improbation w,] 
November 27. 1678. Guthry contra L. of Guthry ; yet in that caſe the minor's 
Wright was only an appriſing at his father's inſtance, upon which his father was 
cver infeft. 5 5 : . 
= This being a feudal privilege, whereof there is no mention or foundation in 
be civil law, it is only competent to minors, whoſe fathers were in poſſeſſion by 
irue of infeftment: as in the former caſe ef appriſing ; and January 31. 1665, 
co contra Pringle and L. of Wedderburn, (where the father had a diſpoſition 


ot found relevant, January 18. 1667, Chapman contra White, © — 
Where the reaſons of reduction are probable by witneſſes, ſo that the probati- 


like (i 
ted 7 5 ſe contra M ax l. 
end / 
all AS. .. 
he inf. 
\der nente 


hers 5 


This privilege will not o exclude the father's obligement to denude himſelf of 


tment in queſtion, Sporiſwood, Minors, O'c. John Hamilton contra J 


And 
„ 23 
red 
und. 
Nn of BED : 1 | | l * _— * 
. 1.5. 1628. the maſter of Jedburgh contra the Earl of Home; albeit it would 


on, AS... e 
ade proceſs upon that charter. 


po 


A- 


WW uti canonem by the father, though the feu contained no conventional clauſe ir- 


= piviſion of lands, July 5 1675, Robertſon contra Stewart, Neither did it ex- 


— ebruary 15. 1678, Gordon and her ſpouſe contra Maxwell x. 


rant: 18 wi * | Aon 5. a iS =.& EP . ; 
ſue- But this privilege was found not on'y competent to defend minors in their pro- 
mm” OL but in their commonty, Hope, de minoribus. ? Where the intereſt of a mi- 


pur- 
e be- 


5 Pboliſwood, minors, O'c. inter eoſdem. Or where a major liferenter is called with 


wy 3 Bncy fiar, the proceſs proceeds againſt the liferenter, but the minor is as not cal- 
0 . © March 21. 1628, Bamanno contra Tule; July 15. 166 5, Borth wich contra Nene. 

* his privilege is not relevant againſt the faults of the father (or his authors,) as to 
Ws poſſeſſion or right. And therefore it will not defend againſt forfeiture of the 


. ather's author,whereby the father's right fell in conſequence, Spotiſwood,minors, G * ; 
ren amilton contra L. of Gaſton x. Neither againſt recognition, February 19. 1662, 


2 It was not a purſuit of the nulliry mentioned 'by the author, but of another, namely, revocation of a do- 


be” = berween man and wife, which was here found not excluded by the privilege, (the defender being heir 
Srv” ade donatar.) | a ah 1 
ame | The true purport of the deciſion is this: the privilege was not ſuſtained to exclude reduction of an infeftment | 

25 4 orfeited lands granted by the king to the minor's father, purſued by the heir of the forfeiting perſon, for 
vir mar the forfeiture had been reduced in parliament. 


Fl minors. | F. and. m dec. n I. edit. o F. neither will this privilege. P I. edit. a F. the proceſs doth pro- 
ed, but the minor is held as not called, I. edit. e | | | 


5 without infeftment.) * But the want of infeftment of the father's author was 


Ws may periſh by delay”, their oaths are " taken to ly in retentis, January 31. 1665. 
ello contra Pringle and L. of Wedderburn n; February 15. 1678, Gordon and her 


1 F or there there P is no competition of rights, but e of an obligement. 
und fo it was not ſuſtained, in a reduction upon a clauſe irritant in a feu, H pe, 
=: mnoribus, Lord Inchaſfrey contra Mitchel : neither to exclude reductions ob hn 


Z tant, February 20. 1633, Lenox contra Macmoran. Neither did it exclude the 
robation of the tenor of a charter, which might exclude the minor's right, Fe- 


Neither doth it exclude proceſſes in relation to marches, perambulation, or 


| 
{ 
: 
f 
3 


3 lude the nullity of a diſpoſition by a wife to her husband, dying within the year, 


Por is not the chief right, but a major's right, whereby the minor's would fall in 
3 onſequence, the proceſs doth not proceed but againſt the major, having a partial in- 
4 eſt by the ſame evidents a, November 25. 1624, Hamilton contra Matthiſon, Ge. 


on = —_— ——_— — 7 Dine I 3 
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VI. Reſtitution of things recovered from XIII. The obligations of heirs and exec 
VII. Reſtitution of things, quæ cadunt in XIV. From reſtitution ariſes the action of 2 


VIII. No reſtitution of” things given ob without ſociety. 
r HE obligations, whereby men are holden to reſtore the proper goods offi 
they are not by contract or conſent, neither have they their original from pofitie 


and they are obligatory among perſons, who are not ſubje& to one poſitive la. 


62 Hnſtitutions of the law of Scotland. - Book]Ml T: 
Lord Carnegie contra Lord Granbury, Neither will it defend againſt the ſuperio N tos 
or his donatar, purſuing for any caſualty of his ſuperiority. ſho! 


1 con 

it 1s 

3 fore 

Reſtitution. 3 

| | | | gre 
1. Reſtitution of other mens goods a natu- turpem cauſam. 1 qua / 
ral obligation. IX. Reſtitution of indebitum ſolutum, wer 
II. Reſtitution is not ſolely an eſſect of pro- cept by tranſaction or litiſconteſtation, Pros 
= 5 X. Reſtitution reacheth alſo the fruits u 1 
III. Reſtitution of things ſtraying or waith, conſumed. _ — han. 
. 8 XI. Reſtitution is grounded on having . 
IV. Reſtitution of things bona fide ac- which ceaſing without fault, the bl : il 
' quired, not from the right owner. gation of reſtitution ceaſeth. >. af 
V. Reſtitution of things recovered from XII. Bonæ fidei poſſeſſor facit fruduſ t 
thieves, pirates and robbers. conſumptos ſuos. 4 "2 hom 
ono 


ſtom 
non cauſam, & ob cauſam data cauſa exhibition and delivery! | 10 s 
non ſecuta. XV. Alſo the diviſion of things communi _" 

e and 
| | = good 


1 
18 2 


- publick: enemies. For. Pro poſſeſſione dolus eſt. 


others, are placed here among natural or obediential obligations, becau pub] 
oh i Br m poue fault 
law. For though there were no poſitive law, thoſe obligations would be binding ly ar 
e 5 6 | g 5 cient 
And therefore, ſeeing they are not obligatory by the will or law of man, of ne thing 
ceſſity they muſt have their original from the authority and command of God 


| t | ? a | : 8 lon t] 
and that obedience we owe thereto by the law written in our hearts. WT c00d 


We are not here to ſpeak of the obligations of reſtitution, which are by alt x5. 
voluntary engagement, or which are by delinquence, but of thoſe only, whereby|MWwirt, 
that which is another's coming in our power, without his purpoſe to gift it tou natio 

and yet without our fault, ought to be reſtored, as things ſtraying, or found, oi thing 
recovered from pirates, thieves, Oc. or bought bona fide, or the like. Gi chem 
II. Reſtitution of things, belonging to others, may ſeem to be an effect o conv. 
property, whence cometh the right of vindication or repetition of any thing: bu IV 
boſe the real action the proprietar hath to take or recover what is his own, which linqu 
doth not directly concern any other perſon, and fo, being no perſonal right, had of (a 
no correſpondent obligation; there is an obligation upon the haver of that, which er. tl 
is another's, to reſtore it, and thence * a perſonal right. Which is a power in the Fl ( 
owner to demand it, not only when it is in the poſſeſſion of the haver, but if he bg 
have * fraudfully put it away. And yet it is his once having it, that obliges him: where 
and his fraudulent away-putting, though it be a delinquency, yet it gives * note 
the riſe to the obligation, but only continues it in the fame condition as if bt Blieq 
yet had it. So in that caſe his obligation is more palpable, where * vindication but if 
of the thing, where now it is not, cannot take place properly * : for though pr 
po lſſeſſore babetur qui dolo deſiit poſſidere, that is only fictione juris ; but the oblige 
tion to reſtore is direct and proper. fs . 1 * He 
Ihe learned Grotius * maketh ſuch obligations, as ariſe from dominion and pro SA 
perty, to be by tacit conſent or contract, whereby the nations, who have agree os 
7 3 8 he 
„ uss. A, B, & H. . biss. * MS. B. ® MSS A. C. & H. v MSS. ® F place, chough. O De jure bel. at i . . 


lib. II. c. 10. 
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to appropriate things common to men, have * alſo tacitely agreed, that each man 
ſhould reſtore what is in © the property of another. Yet this will not hold, if we 
conſider that, though for the moſt part property be by conſent, yet in many things 
it is without conſent, as things which have their ſpecification from their owner 
zy © his skill or © induſtry, or others (as will appear in its own place.) And there- 
bore it is more © juſt and ſure to attribute ſuch obligations to the law of God writ- 
ten in our hearts * than unto any other conjecture or © ſuppoſed conſent. To this 
agrecth the Roman law, which holdeth theſe obligations not to be ex contractu, ſed 
anaſi ex contractu, neither doth account them obligations ex lege. And if they 
were of tacit conſent, theſe obligations were ex contractu e, for that tacit conſents 
produce true, and not guaſi contracts e. Wo 7 
III. There be f many ways, by which the things of others may come to our 
hands, without our fault or delinquence. As firſt, Things ſtraying. Concern- 
ing which the Lord hath ordained, commanding *, “ To bring again unto their bro- 
(ther that which went aſtray, and if he were not near, to keep. it till he ſought 
( after it, and then reſtore it; and to do ſo with all things loſt by him s.“ Where- 
in there ſeemeth ſomething to be admixed h of poſitive law, as the taking of it 
home to him, or keeping of it for his brother: whereas the ſimple natural obligati- 
on of reſtitution obliges to no duty of cuſtody or pains, but only not to conceal 
chat which is another's, and to reſtore it when demanded. And ſuch is the cu- 


dom of Scotland, that waith & or ſtraying goods muſt be proclaimed, and intimate 


WT to be waith; and if the owner make them appear to be his, he may have them, 
ſatisfying for what was wared upon them for their preſervation, as graſs, &c. 


Nr 


and if none appear within ſuch a time, cuſtom hath added that waith or ſtraying i. 
goods become publick, and eſcheat to the king, or others, to whom he hath diſ- 


ds o 
ca publication maketh the goods publick, and the meddling therewith to be without 
lite fault: yet ſo. that, if there do never any owner appear, the things do become real- 
ling ly and abſolutely publick. And they do not become the poſſeſſor's by that an- 
law, tient law, quod nullius eſt, fit ® occupantis, Which takes place amongſt us only in 
6 " things which were never known to have an owner, as pearls or ſtones found 
ov 


on the ſhore, and many others: but therefrom are excepted waith goods, and 
goods by ſhipwreck, which become eſcheat, as publick. 


y e Secondly, Things loſt, (of which we ſee the rule for T/rael",) o may be poſſeſt 
erebſi without delinquence. In theſe our cuſtom agrees with the Roman law, and other 


to u nations, (except in the matter of waith and wrack goods, of which before, ) that ſuch 


d, of 
: them, they become their own; and they may diſpoſe of them, if they cannot be 
ect of Wy conveniently preſerved without hazard[l 07. 1255 
bu. Iv. Thirdy, Things belonging to others come à to our hands without de- 
which un quence, when * we acquire bona fide either the property, uſe, or ſecurity there- 
3 hath Wot - pledges or depoſita*.) In which * caſes we are bound to reſtore * to the own- 
hich her, though thereby we loſe what we gave, except in ſome caſes, wherein poſitive 
in the law ſecures the buyer, and leaves the owner to ſeek the ſeller. ST. 
LY 1 This reſtitution takes place, notwithſtanding any obligement in the contrary: 
s hi 

t not 

if he 
cation 
q -® pri 


bligr 


liged to reſtore ? If we n look only upon his engagement, truly to the robber; 
but if upon the whole matter, certainly to Mevius. For the precept of law 


* Here ſome may incline to controvert the reading, and for waith to read waif, as in Quon. att. c. 48. 
14. But waith is ſufficiently ſupported by the authority of Gawin Douglas, prol. VI. An. where the rhime 
excludes all ſuſpicion of a falſe rea ing. And even in Quo. att. loc. cit. ſome MSS. exhibite waith, not waif. 


Ass. 4 MSS. A. B. & H. e I. 4. pr. D. de pattis. © l. 4. D. pro ſoc. 1.6. $ 2. D. mandati, I. 13.5 Alt. D. 
"att. k MSS. 8 Deut. xxii. 1— 3. Þ 1. edit. & MSS. A. & B. i MSS. m I. edit. & MSS. A. & B. " Deut. 
be Cit, o MSS. P' See below II. 1. 5. & III. 3. 27. 4 MSS. * I. edit. & MSS. 5MSS, A. B. & H. l. 31. 
1. D. depoſiti. u MS. A . | mo | 
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, greed 
0 
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3 poned or committed that power. And this intimation is ſo far requiſite, that if 
the goods be meddled with, or diſpoſed of otherwiſe, it is theft. But though the 


Wi things, not being concealed, may remain with the poſſeſſors; and if none claim 


; whereof we have an excellent ſpecies in the law *. A robber depoſitate with 
Li that, which he ſpoiled or robbed from Mævius. To which is Seius ob- 


5 | 1 5 | 
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is to render every thing to the owner. And therefore no promiſe or engagement hat 
can here prevail againſt the natural obligation of reſtitution : becauſe, that being 0 
natural and indiſpenſable, the engagement, whether ignorantly made or wittingh, as 
V illicite and obligeth not; though an engagement " willingly made, to reſtore that ent 
which the engager knows to be another's, is a delinquence ", inferring punMhmen; M ppo. 
for engaging, but not obliging to perform. So alſo he, who ignorantly takes in he 
edel or pledge that which is his own, though thereby he promiſe to reſtore it; Me. 
yet his obligation, being by error in the ſubſtance of the contract, makes it void P 
= and he may. retain or recover it as his own. 5 ! roof 
3 V. Fourthly, Things recovered from thieves, robbers or pirates, are liable u er 
Cl this obligation of reſtitution. Wherein theſe things may be lawfully detainet Hal- 
114 for the expences and labour in recovery : eſpecially if the labour was undert: f 
. ken of purpoſe to recover ſuch things: and if it was but by accident, the reco- a 
1 verer projecting ſome other 3 the ſatisfaction is due, as a remuneration of the More, 
416 trouble and pains, which it might have coſt the owner in the recovery ; which, Ind 
4: with the expences following thereon, being ſaved to him, he ought to recompenſ MW <'”« 
| the profit, accruing to him, to the author of its. Pay 
VI. Fifthly * The doubt remaineth greater *, Whether what enemies have: here 
ore 


poſleſt, being recovered by a nation or party, ought not to be reſtored to the pro. 
er owners, of that nation, who bore the equal expence of the war, and who, be. 
ing all engaged in that quarrel, cannot but acknowledge the war of their ene- Y 
mies to be unjuſt. And therefore, as to theſe things, I think, that equity would 
require reſtitution upon ſatisfaction and gratification for © the favour received: 
which ought to take place, unleſs by the peculiar cuſtom of the nation it hath been 
otherwiſe agreed, which may alter or derogate from this common law. And 
therefore David, recovering back his wives 8 and his ſpoil from his enemies, de-. 
%% one. Ho h cn þ f 272 0000 
VII. Sixthly i, The duty of reſtitution extendeth to thoſe things, que caduntin 
non cauſam, which coming warrantably to our hands, and without any paction af 
reſtitution, yet if the cauſe ceaſe by which they become ours, there ſuperveeneth MF 
the obligation of reſtitution of them. Whence are the conditions in law, /in i 
cauſa, and cauſa data cauſa non ſecuta*, which have this natural ground: an of 
which there are innumerable inſtances. As all things that become in the poſſe Wl 
ſion of either party in contemplation of marriage, the marriage (which is the 
_ cauſe) failing to be accompliſhed, the intereſt of either party ceaſeth, and either 
muſt reſtore : or if it be diſſolved within year and day, without a living child born, MW. 
our cuſtom makes all to return, as if there had been no marriage; of which for- 
TEES; %%% e © 
85 VIII. But there is not the ſame ground for things given for an unjuſt cauſe", 
ob turpem cauſam: in which the will of the owner, and his purpoſe to trans = 
the property, is effefual, though his motive was not good. But poſitive law doth i 
ſometimes obviate the inconveniency by ſuch donations, and makes them void, 
and either to return, or become caduciary and eſcheat. But in things received 
turpi cauſa, if both parties be in culpa, potior eſt conditio pofſidentis : ſo there is no 
reſtitution. Ar m for thoſe things which are attained by force or fear, they hate 
their original from delinquence, and come n not under this conſideration. | 
IX. Seventhly, Reſtitution extendeth to indebitum ſolutum, when any patty 
through error delivereth or payeth that, which he ſuppoſeth ige due, or belongeth 
to another: if thereafter it appear, that it was not due to that other, he who te- 
ceived it ig obliged to reſtore; and yet not by paction or contract. Therefore the 
law calleth this promutuum and p guaſi mutuum a, having in it the ſame natural obligr 
tion which mutuum or loan hath by voluntary engagement. There is this exceP 
tion againſt /ndebitum ſolutum, that it cannot be repeated, when the creditor go 


1 MS. A. MSS. 2 I. edit. & MSS. d MS$. © MSS. A. B. & H. Mss. B. G. & H. © MSS, f MSS. k 
& B. 8 MSS. A. B. & G. h 1. Sam. xxx. i MSS. G. & H. D. lib, xü. tit. 7. & 4. | I. 4. 19. ® T. edi. 
& MSS. n F. comes. 0 MSS. A. B. & G. P Ms8. A. B. & H. 4 Cujacius paratit. ad. C. de. condift. ind 


F Reffitutiun nt e 
har which is due to him, though not due by that party who paid the ſame, I. 2. 
de condict. indeb. I. 44. D. eos. Which was not found, when the payment 
as made to an executor-creditor, purſuing upon his confirmation, and before 
entence obtaining 2 from the debitor's heir, who was decerned to refound, 
pon a diſcharge of the debt, granted to the defunct debitor, whereby it appeared 
be debt was not truly due, but twice paid, January 10. 1673, Ramſay contra Ro- 
. „%% namijus non palitur idem bis ſolvi. 5 
= Poſitive law, for utility and quietneſs ſake, excepteth tranſactions, which are 
WSroperly ſuch: and which are of two ſorts. The one extrajudicial, when in any mat- 
er doubtful and debateable either party, to ſhun the hazard and trouble of a le- 
=: ee ſion , is willing to tranſact and agree, ſo as thereby they quit or abate part 
r what they claim as their right, and fo they tacitely renounce all future queſti- 
a upon any appearing of right, either judicially or extrajudicially. And there- 
„ore, what either quitteth to other of their rights, is doe for the ſame cauſe ; 
d hath in it, either expreſly or implicitely, that the tranſaction ſhall not be 
T1: upon any thing that ſhall accidentally appear thereafter, fraud and force 
Sy (as the common exception in all human actions) being excepted: and 
herefore ſuch things, though they appear not to be the havers, are not to be re- 
Mord. The other tranſaction is judicial by Litiſconteſtation, when any cauſe in 
erence t is put upon; the oath of the party, or other probation, and particular 
iets, for that effect aſſigned: wherein if either party fail, he loſeth what is put 
eren pon by his implicite conſent, As * when the right of any thing is refer- 
Ned to the haver's oath, and he ſweareth it to be his own, though thereafter it 
ay be made palpably appear not to be ſo, yet it will not be reſtored, becauſe of 
oc owner's reference, implying that condition, that he ſhall ſtand to heb oath, 
ithout queſtioning right or wrong, (becauſe an oath is an end of all controver- 
) though the ſwearer may be puniſhed as a wilful perjurer. And thus moſt of 
bings, that become © ours by ſentences and decreets of judges, are not liable to re- 
iution upon any ſubſequent queſtion, Of which afterwards in their proper 
—_ i; VVV „ 5 2 
KX. Under reſtitution do © fall not only the things of others, but their natural 
tf and fruits extant, not bona fide conſumed ; which are accounted as parts of 
Wc things, being acceſſory thereto, and belonging to the ſame owner. But in- 
WE uſtrial and artificial profits, in ſo far as /uch* ariſe from the haver s, and not from 
ee thing, fall not under reſtitution, if once ſeparate bh, „„5) 
Kl. In all theſe the obligation of reſtitution is formally founded upon the ha- 
ig of e things of others in our power: and therefore, that ceaſing, the obliga- 
on alſo ceaſeth. As he who bond fide did buy that which did belong to another, 
== while he hath it, it appear i to be that other's, he muſt reſtore it without ex 
ecbation of the price he gave for it, (but as to that he muſt take himſelf to his 
arrandice, expreſt or implied, by & the ſeller:) but if bona fide he have b ſold 
before he be queſtioned, he is free, and not obliged to reſtore it; though, 
ſo far as he did profit by * receiving more for it than he gave, he be liable by the 
0 obligation of remuneration or recompence, of which in the next title. And as to 
e fruits of that which is another's, the obligation of reſtitution takes only place 
W22inſt the haver, where they are extant. And therefore, where they are neglect- 
or being reaped have periſhed, yea where they are conſumed by the haver's 
aking uſe of them, the obligation of reſtitution takes no place ; though the ob- 
gation of recompence hath place in ſo far only as, by ſuch fruits the haver con- 
ved to be his own, he | is gainer, and in better condition than if he had not 
ad them. But if he have increaſed his ſpending bona fide becauſe of his ha- 
g, he is free, JI. 25. F 12. D. de her. pet. Under his profiting comes his pay- 
$ of his debt, or even his beneficence, where it appears he would have gifted, 
3 OK... : whether 
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- their great vexation in clearing, whether they be enriched thereby or not x. 


And indeed the reſtitution of the relict's part is properly ſuch ; as alſo the leg 
tars, to whom the right by * legacy is tranſmitted oft- times of particular * thing 
them after his death. But for payment of the defunct's debts, they are not propa 


| ligation upon the perſon *: and they ariſe either from that natural obligation ti 
lies upon children from their parents engagement, of which before"; or by th 


fo far as they are profited\by the ſucceſſion of the defunct, ft * ſatisfy or ri 
compenſe. And though d the poſitive law in fome cafes makes them liable ſimpꝗ 


having of that which is to be reſtored, yet if the haver ceaſe to have througMli 


to the fruits which he enjoyed mala fide, and after he knew, and had intimate 
him, the right of another. So that ſuch fruits muſt be reſtored, though the «rl 


ö 


whether fuch a thing had come to his hand or not: for in either cafe he is h 
pletior, and muſt recompenſe. So if he have | ſold and delivered that which wi 
another's, and which came to him without price, he is not obliged to reſtore th 


thing, but to recompenſe what he hath enriched himfelf by the price; and thi tio 
without any queſtion of the proportionable value of it to the thing. = th 
XII. In the enjoyment | of fruits, the poſitive law of the Komans, and of ti ly 


and moſt! other nations, have! not only owned what is before ſaid of reſtorinll 
no more than that, by which the haver hath profited ; but have extended it ti 
much further, for utility and common quietneſs fake, that bone fidei 5 1 
cit ſructus perceptos & conſumptos ſuo gv. Whereby what fruits he, who hath po 
ſeſled bona fide, hath conſumed, though he hath profited, and been enriched there 
by, he is not obliged to reſtore the fame. Which doth much ſecure and quia 
mens enjoyments, that they may freely uſe and enjoy that which bona fade the 
have, and ſhun ® the hazard of their ruin by anſwering for the bygone fruits, vil 


XIII. Amongſt theſe obligations neither by contract nor delinquence are con 
monly accounted the obligations, which are incident to thoſe who enter heir: 
or are ſucceſſors to others: whereby they are obliged to perform all their pred 
ceſſors obligations, and ſatisfy their debts in ſuch manner as in law is preſcribed. 
and yet it is not by their own engagement, nor by their fault, but by their f 
of entring?. Such alfo are the obligations upon executors to ſatisfy the child 
and reli, legatars and 4 creditors of defuncts, by, or for whom they are intruſte 


the giving allo to the children, or neareſt of kin, is a reſtitution, becauſe tiny 
property of the defunct's goods by his will, expreſſed or preſumed, is tranſmitted v8 


ly by reſtitution, beeauſe the creditor had no property in the goods, but an ol 


natural obligation of remuneration or recompence, by which other ſucceſſors, il 


yet in equity they are liable but in fo far as they are gainers, ſecundum vires H 
reditatis e. 5 5 lp —_—_— 
In the reſtitution of the goods of others, though the ground thereof be 1 


his own fraud, his delinquence therein obliges him to reparation as if he {ti 
had it: whence is © the maxim of law, pro poſſeſſore habetur, qui dolo deſtit poſi 
re . And this extendeth not only to the thing itſelf, which he muſt reſtore, tu 
he hath fraudulently put it away, or at leaſt the value of it; but alſo it extend 


. 
Lc 9 q 


joyer become not the richer th ereby. > I = 

XIV. From the right of reſtitution ariſeth the action of exhibition and de 
very. The exhibition is but preparatory to the delivery, that thereby the thi 
in queſtion may be known to the parties, judge and witneſſes: and thereto 
anajori ineſt minus, he that hath right to crave delivery hath much more right M 
crave the production, or the inſpection. This action may be in/titute s concerning” 
any moveable hing, that can be conveyed before the judge or his delegates ; Wt © 
if the queſtion were of an horſe, if he be extant, he may be fitly craved to be © 


* . © : | . . 1 
hibite, that the witneſſes may be in the clearer capacity to depone, to whom "Wi 
doth belong: but the ordinary ſubject of this action is, the exhibition and de 

. = live 


| MSS. v F. to ſhun, "See below, II. 1. 23. & 24. ® I. edit. & MSS. p MSS. A. B. & H. 4 MSS. % 
G. 5 MSS. * 1. edit. & MSS. vl. 5. 9. V MSS. 2 F. they muſt. b MS. H. © 1, edit. & MSS. d M 
& H. e J. 131. D. de reg. juris. f MS. G. 8 1. edit. & MSS, h MSS. 


grit. VII. Reſtitutius. 67 
0 I | livery of writs. Wherein the tenor and ſtile of the action is, that the defender 
bath, or had, and fraudfully put away the things in queſtion. 2 8 
. having is probable by witneſſes; and relates not unto the time of proba- 
uu tion, but unto the time of the citation. For if after citation the defender had 


te thing in queſtion, he ought to have acknowledged it; and if he have juſt-⸗ 


tun ly or neceſſarily put it away, or wanted it, he ought to have pleaded that as a de- 
ing = {cnce, which therefore would exeem the purſuer from probation of the libel, as 
ta being acknowledged by the defence: and ſo being omitted, and the purſuer pro- 
ing his libel, the exception is not competent; but the defender is accounted as 
po. a fraudful away-putter after citation. So i this defence, that the writs in queſti- 


on were given to be regiſtrate, and were burnt in the tolbooth, was found relevant, 
and probable by the members of court, Haddington, January 12. 1610, Home 

contra Wilkieſon. ä 
| There is a ſecond member in this action, to wit, that the defender at any time 
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the granter's ſon, who did his affairs“; and witneſſes were not ad- 


cer nia 


tes; Þ 1 


\ be or aſſignation, EE 

5 Exhibition and delivery is competent to any party, in whoſe favours a writ is con- 
eeived, without neceſſity to prove that it was delivered. For that is preſumed, if the 
irit be out of the granter's hand: ſo that the granter is neceſſitate to prove that 
2 the 


: 16 aſſignation was in the hands of the ſon, who had granted it as factor for the father. 
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© the writ was depoſitate upon terms not performed, or that it was Jent, loſt, ſtoln 


pone, June 19. 1668, Hadden and Lawder contra Shorfwood. Fifth 


debt, before it was delivered, July 12. 1677, Bayn contra Macmillan oo. But where 


1678, Campbell and Cuningham contra Bayn and Macmillan. 


not being latent, but known to the debitor 4. 5 


they deſire to quit that communion : for thereby we reſtore what is their π , 


rradt of ſociety includeth the obligement to divide after the ſociery is ended. Bui 
_ communion falleth many times, where there is no ſociety nor *© contra, as by ſuc 


be purſuer : and he is held to be purſuer, who did firſt provoke to judgment MW" 


of hereafter ©. 


with. *MSS, , D. lib. X. tit. 2. 3. & 1. C. lib. III. tit. 36, 37, 38, & 39. u MSS. A. & B. v M88. A, 


or paſſed otherwiſe from him, than by. delivery ; for prevention of which, the 
Engliſh cuſtom is good, that the writ bears, not only ſigned and ſealed, but deliveret 
befor: the witneſſes. But, ſeeing with us delivery is preſumed, it is ordinarily re 
quired, that the granter of the writ be called in the exhibition, that he may be 
heard to propone any thing that may take off the preſumption. Yet this will no WM 
be neceſſary in recovering ſecurities of land or other real rights, eſpecially if the 
Purſuer be in poſſeſſion. 5 "= 
But in ſeveral caſes writs are effectual without delivery. As, firſt, writs grant. 
ed by parents in favours of their children, November 11. 1624, bairns of Eller. Wi 
fly contra his heir. Secondly, mutual contracts or minutes, Zune penult. 16259 
Crawford contra heirs of Valance. Thirdly, writs bearing a clauſe diſpenſing wi 
delivery. Fourthly, by reſervation of the granter's liferent, and 5955 to dil. 
„an aſſignz. 
tion © by a debitor for his creditor's relief as cautioner for him, intimate by th 
debitor in name of his creditor", was found effectual without delivery, Fanur 
18. 1677. Dick of Grange contra Oliphant of Gase; February 24. 1680, Maclug WY 
contra Blackwood. The like was found, where the debitor took a bond in nam 
of his creditor : which was prefumed for that creditor's ſatisfaction or ſecurity, 
and not in truſt; and was found® not affectable by arreſtment for the procurer il 


the bond was taken blank, and arreſtment laid on, before it was filled up wid 
the creditors name, or delivered to him, the arreſter was preferred, february 27.8% 


Delivery of bonds of proviſion to children in the family is not preſumed in com 
petition with creditors, though their debts be poſterior to the dates of the bond 


of proviſion ; unleſs the delivery thereof be proven anterior to the debts ? : other 


wiſe creditors would be moſt unſecure by parents making large bonds of provil-W 
on, which they ordinarily keep by them. Which will not be extended to bonds 


taken from debitors in the names of children, or wherein they are ſubſtitute, thek * | 


XV. Under the obligation of reſtitution is comprehended the obligation ol 
diviſion, whereby what we poſſeſs in common with others, as* indiſtinct from tha 
which they poſſeſs, we are naturally obliged to divide with them, whenſoeva ME 


and we are not obliged thereto by any contract or delinquence. Ir is true the con- 8 


ceſſion, legacy, gift, &c. Hence ariſe thoſe three actions frequent in the & 
man law, act io familie erciſcunde, actio communi dividundo, and actio finium re. 
gundorum**, The firſt is for u diviſion of that which falls by ſucceſſion. The ſe 


cond for diviſion of that which is otherwiſe common. The third for diſtinaion 
and clearing of the marches of contiguous grounds. In theſe either party ma 


But, becauſe they do chiefly concern immoveables b or ground-rights, we ſhal Tl 
ſay no more here of them; but leave them to their proper places, to be treated 


11 T. * 
n Decc. ® dec. oo See below, I. 8. 2. p F. debt. q see above, Der Mss. A. B. & H. F. 
& G. MSS. Þ MS. G. IV. 3. 12. ex ſeqq. IV. 27. 
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1 TITLE VIII. 
ERecompence or remuneration. _ | 


= Recompence or remuneration a natural V. The diligence of negotiators. 

hi obligation. 8 VI. The natural obligement to recompence 
I. Gratitude. Donatio non præſumitur. in quantum locupletiores facti ſumus. 
II. Obligatio negotiorum geſtorum. VII. Actio de in rem verſo. ft 
v. Actio negotiorum geſtorum directa VIII. Lex Rhodia de jactu. 


- 


& contraria. IX. Relief of C o-principals and C autioners, 


0. THE obligation of remuneration or recompence is that bond of the law of 
= nature, obliging to do one good deed for another. 3 
1. And it comprehends, fin ſt, all obligations of gratitude, which are general- 
y acknowledged by all nations. The breach whereof is abhorred: ſi ingratum 
eric, omnia dixeris. Yet becauſe the complaints of ingratitude are ſo frequent 


am eri 
ri, Wand unclear, every one eſteeming highly of the demerit of his own actions, there- 


pr 


rers Wore moſt of them are laid aſide without any legal remedy. Ford that which is 
here done animo donandi, though it doth induce an obligation upon the mind and af- 


-Y 
* 


with rection of the receiver to be thankful, yet doth not bind to the like liberality 
27,7% neceſlity, J. 25. F 11. F. de her. pet. except in few caſes. As a maſter, 
itting liberty, upon this ground did put an obligation upon the ſervant, who 


„ 
FAN 


com. hereby became free: whence alſo aroſe that right of patronage, of which before f. 
ond But that is rather by poſitive law, and tacit conſent, as a condition implied in 
ther he gift. So alſo in every gift there is a correſpondent duty of gratitude: and 
oviſ-rherefore by ingratitude the donation becomes void and returns. Which the Ro- 
onds ans extended only to the donor, not to his heirs, JI. 1. GI. ult. C. de revoc. 
thee don. nor againſt the donatar's heirs, J. 7. C. eod. and betwixt thoſe in a few 
aſes expreſt in d. J. ult. ſo that it is penal. La 


n of It is a rule in law, donatio non præſumitur and therefore, whatſoever is done, 
n thu if it can receive any other conſtruction than donation, it is conſtructed according- 
ſoevet Ry. Whence ariſeth that other rule of law, debitor non preſumitur donare s. So 
own that any deed done by the debitor is either preſumed to be in ſecurity, or in 
e con-Watisfaction of his debt. As if he aſſign his creditor to any thing due to him, or diſ- 
. Bu] pone any thing to him, it is underſtood to be in ſecurity or payment; unleſs the 
y ſuc· eed expreſs it to be a donation, or done for love and favour. Yea truſt is rather 
je R- preſumed than donation. As if a man take a bond, aſſignation, diſpoſition, or 
im re. ther right in another man's name, it is held to be a truſt; and he may force that 
"he ſe- ther to denude himſelf, if he was not creditor to the acquirer b. Yet theſe rules 
inctie dee their limitations 35  - 
ty may = 4s firſt, Bonds, aſſignations or other rights in the names of children unfo- 
oment isfamiliat and unprovided, are preſumed to be donations, becauſe of the parents 
e (hall Patural affection, and natural obligation to provide children i. Which was extend- 
treated ed to ſome goods and money of a ſmall value, delivered by a rich brother, who 
= anted children, to his brother who was no merchant: which was preſumed to 
e an donandi, and was not imputed in part of an annual legacy, left thereaf- 
er by that rich brother to the other, November 13. 1679, Anderſon contra An- 
[IT 4-7 /01. Yea an aſſignation to one's neareſt of kin mortis cauſa was found a dona- 
ien, and not in ſatisfaction of a debt due to that party, June 16. 1665, Crook- 
1185. 4 ank contra Crookſhauk. And bonds of proviſion to children are not interpreted 
In ſatisfaction of prior bonds, but to be a further addition. And fo are any other 
7 1 „„ 


1. L. edit. & MSS. dd P. in caſe of. © MSS, f I. 2. 13. & 14. 81. 25. pr. D. de prob. & pref. h See above 
> 7 14. 11. 26, D. de prob. & pref. 3 5 | | 1 
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70 Inſtitutions of the law of Scotland. Book] 
rights taken in the name of children, eſpecially if unforisfamiliat. Yet a tocher 
in a contract of marriage was found to be in ſatisfaction of all former proviſion, 
though it did not ſo exprefs, June 29. 1680, Young contra Pape and Vans k. 
And aliment to children is ordinarily interpreted to be ex pietate, and not to 
oblige them. As was found in the caſe of a mother, where the children had ng 
conttdertble eſtate, February 2. 1672, captain Guthry contra L. Mackerſton and hi; WY 
brother. The like, though the mother was married, alimenting her daughter, who tai 
was apparent heir to her father, though ſhe renounced to be heir, July 16. 1667, =. 
Hamilton contra Symonton. The like was found in the mother's father alimenting or 
his oye, July 21. 1665, L. off Ludquhairn contra L. Gight : and in the cafe of a the 
Grandmother alimenting her oye in the father's life, till ſhe required | the fx pre 
ther to take her home, June 11. 1680, Gordon contra Leſy. Yet *aliment by pol 
a ſiſter's husband, who was alſo debitor, was not found to be a donation, ſeeing Mabſ 
it began in minority, and was continued after, though without paction, Februar BiWpai 
| 16. 1681. Spence and her husband contra Foulis. ; 2 
In all caſes aliment or entertainment, given to any perſon without paction, is teac 
preſumed a donation, if the perſon was major, and capable to make agreement, ¶ obe 
But entertainment to minors or weakgagrions doth ever infer recompence ac- him 
cording to the true value of the benefit received x. And in the caſe of thoſe, AI. 
who are in uſe to furniſh proviſions for money, the preſumption ceaſeth, and id. 
recompence is due. In like manner where more perſons are bound for the fame Minor 
debt, when any one payeth the whole debt, or more than his ſhare, recompence con 
by way of relief is due, although there be no clauſe of relief. And generally the ¶ con. 
delivery of any thing is not preſumed to be a donation, but for recompence, ot 
loan. And ſo the delivery of victual to an ordinary buyer or ſeller of victua 
was found to infer the ordinary price, though no agreement or price was pro- VU 
ven, unleſs the receiver ſhould ® inſtru another cauſe of the delivery, June 15, tl 
1667, Home contra Jamiſon um. En ag i de oof o —_ 
III. The® matter is more clear, when the good deed is done, not animo donand, 
but of purpoſe to oblige the receiver of the benefit to recompenſe. Such are ehe, 
obligations negotiorum geſtorum; and generally the obligations of recompence Mil 
of what we are profited by the damage of others without their purpoſe to git, he 
or (as the law expreſſeth it) in quantum locupletiores fati ſumus ex damno alt ed, a 


Yius A | | | 
Abs to the firſte®, The obligation betwixt Negotiators and thoſe, in 9 whoſe be. - | 

half they negotiate, Hing to recompenſe what others without our command for! 
knowledge and * preſence have neceſſarily or profitably done for carrying on of ou lude 
affairs, J. 2. D. de neg. geſt. theſe deeds muſt be done without command o Wow 
commiſſion, otherwiſe they come under the nature of the contract of mandate . 21 
commiſſion ; yea what is done in our preſence, with our knowledge, in our a-Wpoliti 
fairs, is repute as with our tacit conſent and commiſſion, (nam qui tacet, conſentir nigh 
videtur ;) they ® muſt alſo be done for the carrying on of our affairs, for a neg Wl 
tiator cannot begin any new buſineſs, but only carry on that which is begun, 1 
11. D. eod. and they muſt be neceſſarily or profitably done, otherwiſe he hath h ed b 

labour for his pains, and he, that ſet him on work, muſt pay him his expences. And in fe: 
laſtly, though theſe deeds may be done without knowledge or conſent, yet the) ¶ Nrepaii 
may not be contrary to our will and command: for ſuch obtruders can expect no tecon 
recompence, J. alt. C. de neg. geſt. Though, if no poſitive law hinder, we may mune 
be liable even to ſuch in quantum fati ſumus locupletioren. But the obligement iure. 
to the negotiators is greater: for if they do that which is neceſſary and 89 7 
| . — — | of there 


* 2. February 1672, Captain Guthry contra laird of Mackerſton and his brother, it was found that the el 5 lige tl 

tertainment of any perſon (being of diſcretion) after-pupillarity, without agreement, is preſumed to be free 

gifted, and infers no obligation; but that a ſtranger entertaining perſons within pupillarity, though without * | 

greement, is not preſumed to gift, but the party alimented is liable ſecundum valorem. | ” 
* See above I. 5. 6. | dec. mn dec. mm See below IV. 45. 17. n. 14. & ſeqq. m F. But the. n Mss. ol, 5 uu Ms 


14. D. de cond. indeb. ? MSS, 4 MSS. A. & H. = MSS. B. & G. * F. command, knowledge or. MSS. A 
B. & H. u MSS. | | NE 


it. VIII. Recompence or remuneration. = 
or carrying on our affairs, though by ſome accident that affair may periſh or miſ- 
2n, carry, and we no richer, but (it may be) poorer, yet are we obliged, J. 10.4 1. 
WD. od. OE oo LO Rn: EEE, 
The ground of 7hs obligation u is, becauſe it is frequent for men to go a- 
road upon their affairs, ſuppoſing quickly to return, and leave no mandate for 
nanaging of any thing d 1. Inſt. de oblig. que quaſi ex contr. and yet being de- 
tained beyond expectation, they may eaſily oe (for inſtance *) redemptions, 
eh muſt be peremprorily ©, and the failure whereof © hath a great inconvenience; 
or the perfecting of ſome great bargain, a great part whereof is already done, and 
te not perfecting the reſt loſeth the whole; or the managing © of af work of great 
profit, that for want of ſome pains or expences may * be loſt. Thoſe, who inter- 
WE poſe themſelves in ſuch caſes, do neceſſarily and profitably for the good of the 
Nabſent, and ſo are under no delinquence; neither are they preſumed to gift their 
pains and expences ; nor have they any conventional obligation upon their part: 
and yet, though there were no poſitive law for it, the very light of nature would 
teach us, it ought to be recompenſed. And therefore can be no other than an 
obediential or natural obligation, by the authority of God, and our obedience to 
him. Grotius 8 doth not own this obligation as natural, but as ariſing ex lege civil: : 


400 — 1 . | . . 
ofe, vallum enim (faith he) habet eorum ſundamentorum, ex quibus natura obligationem 
and inducit. But the contrary appeareth not only from what is ſaid, but by the teſti- 


Wnony of the law itſelf, which reckons obligationem h negotiorum geſtorum, not among 
Contracts or obligations or actions ex lege, but amongſt thoſe which are quaſi e 
ontradu. , N 1 


That this obligation is eſfectual, if it be Aran | carried on, though the ſuc- 


Hull ceſs anſwer not, is acknowledged by * law,! ſet forth in *an excellent ſpecies by 


Lian n. It /afficeth ® (faith he) if the negotiator did act profitably, although 
1% the affair had not the effect: as if he had cured a ſick ſervant, if notwithſtanding 
the cure the ſervant died, he hath this action competent to him.” 5 
IV. From this obligation there ariſe mutual actions: the one direct, whereby 
be, whoſe affair is managed, craveth accompt and reſtitution of the negotiator, and 
eeparation of what he hath done amiſs; and the contrary action to the negotiator, 
hereby he craveth recompence and ſatisfaction of what he hath profitably expend- 
ec, and for his labour and pains. But the action is valid on either part, whether 
ntented directe or utiliter, I. 47. 1. D. de neg. geſt. * 
V. The negotiator is holden not only to anſwer for fraud, but pro culpa levi, 
bor his fault, though light, yea if any other negotiator offered, (whom he ex- 
eluded) for the lighteſt fault, J. 6. F 12. D. cod. He may be made alſo to fol- 
ow forth his negotiation, (according to the ® precept, ſuſceptum perfice munus,) 
. 21. 2. D. eod. But this, and the exactneſs of diligence, is introduced” by 
poſitive law, equity leaving the negotiator free, if he o acted profitably (though he 
night have ated more profitably,) in making his party liable to him according 
T . 3 
V. The other obligation of recompence is for that whereby we are enrich- 
ed by another's means, without purpoſe of donation, which is only preſumed | 
in few caſes. Even? he who mala fide buildeth upon another man's ground, or 


they 5 repaireth unneceſſarily his houſe, is not preſumed to do it animo donandi, but hath 
ect no recompence by the owner in quantum lucratus, I. 38. D. de her. pet. This re- 


muneration Is a moſt natural obligation. As Cicero 4 faith, That it is againſt na- 
emen re for a man of da another's damage to increaſe his profit: and again, Nature da ſuf< 

not, that with the ſpoil of others we ſhould augment our own riches, And 
cherefore this is a common exception in all poſitive laws, that every one ſhould 
|: be liable i quantum locupletior fatus fit p. So pupils, though they cannot ob- 
helge themſelves by contract, yet if they receive that which is another's, they are 


be freelf 3 . 5 
ichout | liable 


72 Inſtitutions of the law of Scotland. Book I 
liable to recompence in quantum locupletiores fadi, I. 3. pr. D. commod. I. 5. pr, 
D. de auf. tut. Minors alſo, though by poſitive law they are not liable for what 
they borrow and receive and miſpend, yet they are liable in quantum locupletiores 
fattt ſint. „ „ Les Sn 

VII. Hence ariſes the action in law de in rem verſo* : whereby whatſoever turn- 
eth to the behoof of any makes him liable for recompence ©, though without 
any engagement of his own. | ? | 

VIII. We are enriched either by acceſſion of gain, or prevention of loſs, 
Whence is the obligation of contribution for making up of goods thrown over. 
board to lighten ſhips in danger of ſhipwrack, whereby the loſs of all is pre. 
vented, lege Khodia de jactu u. By which, whatſoever is thrown out to lighten 
a ſhip, for preventing of ſhipwrack, is to be ſatisfied by the contribution of al 
who enjoy that common benefit of ſafety from ſhipwrack, proportionally, ac. 

cording to the value of what is thereby ſaved. Wherein the owners of the ſhi 
bear their ſhare v. And wherein not only jewels, though of ſmall weight, but 
even the cloaths and rings of paſſengers bear a ſhare”. And the maſter of the 
ſhip may detain their goods till their ſhare be paid. Which holds alſo when 
there is hazard of naufrage by entring a ſhallow river or port ; if a part of the 
goods be put in a boat, and it periſh, the value thereof is to be ſatisfied by con- 
tribution®. Contribution is alſo made for what is paid for redemption of ſhip; i 
from pirates: which is not extended to things taken away by pirates or robbers 
out of ſhips e. This le Rhodia is now become a 4 law of nations, as common 

ly received by * all for its expediency to prevent ſhipwrack, and to encourage 

merchants to throw out their goods, when thereby they will but bear their ſhare 
of the loſs. But this law is not declaratory of pure equity, but doth hold by 

cuſtom. Otherwiſe what any party doth for his own profit, though it havea 
_ conſequential advantage to others, it will not oblige them to bear a ſhare of the 

expences; nor will it be interpret as negotium geſtum e. For he who improves 2. 

ny right, though it becomes ſimply void, and other“ right beſide his be preferred, 
yet he was doing his own buſineſs, not theirs, and can claim no ſhare from them 
of his expences. So it was found, that, to evite capture by a privateer a skip- 
per having by conſent of ſome merchants aboard, and of the company, made 1 
Hole in the bottom of the ſhip, that he might run near the ſhore at a creek, and 
opening the hole make the ſhip ſo far ſink, that ſhe could not be carried of by 
the privateer, yet that privateer having reached her near the ſhore, but before the 
hole was opened, and having agreed for a ranſom, for which the merchants con- 
tributed, the ſhip having been wracked five days after by a ſtorm, which ſhe might 
have prevented by going off before the ſtorm aroſe, the merchants and paſſenger 
were not /iable * to contribution of their ſhares for the loſs of the ſhip, January 15. 
1680, Leſly and Millar contra Logan, Weir and others; wide I, 2. 1. in fits 

JJ FEES EE EE oo. | 
IX. From the natural obligation of recompence doth ariſe the obligation df 
relief, whereby, when many perſons are obliged in /o/idum, and thereby liable 
conjunctly and ſeverally, payment and ſatisfaction made by one for more than 
his own ſhare doth oblige all the reſt pro rata, although there be no conventi- 
onal clauſe of relief, nor any law or ſtatute, but the natural obligation of recom: 
pence, (for he who paid, not only for himſelf, but for others, is not preſumed 
to do it animo donand; :) as was found in*the caſe of coprincipals, June 19. 166 
Wallace contra Forbes; Fune 28. 1665, Monteith contra Anderſon. And upon tne 
| fame ground relief is competent amongſt cautioners, without any clauſe of rc 
lief, becauſe the payment of one liberates all, January 27. 1675, Monteith contri 
Roger. Vea relief was found competent to a cautioner, who in a nevr bond of 
corroboration had engaged for the debt with the cautioner in the firſt bond, 15 

| 5 | | that 
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Te I. jaw, Ge. 73 
that againſt the principal s, though he had no aſſignation to the clauſe of relief, 
ranted to the firſt cautioner 3, Spotiſwood, cautioners, Lybrak contra Vaus, The 
oe muſt hold in co-tutors, co-curators, and wherever more debitors are liable 
in ſolidum for the ſame debt or deed h. 


T 1 T EB 
Reparation, where of delinquences, and damages thence ariſing. 


I. The obligation of reparation of damage by bankrupts. 

= -/clinquence a natural obligation. XVI. The nature. of” ſpulzie. 

n. Delinguence infers the obligation of XVII. The purſuer”s title poſſeſſion. 

8 puniſhment, and reparation of the in- XVIII. Oath in litem in ſpulzie. 

2 ured. 7 XIX. Spulzie elided by a ſufficient warrant, | 
= 11. Damage deſcribed. | br any colourable title and bona fides. 
A | IV. Kinds of delinquence. | | 5 XX. By voluntary delivery. 
v. Concurrents and acceſſories in delin- XXI. By lawful poinding. 


_ gence how liable. 1235 XXII. Replies againſt Poinding. 
vi. Special kinds of delinquences by our XXIII. Spulzie elided by reſtitution within 
RE. ES 5 twenty four hours. Hp 
VII. Afpthment. XXIV. Preſcription of ſpulie. 
VIII. Zxtortion. | XXV. Intruſion and ejeftion deſcribed and 
T IX. Circumvention, Oe . diſtinguiſbed. 1 5 
WE X. The edit de dolo malo. XXVI. Ejection proper to the natural 


= XI. Circumvention how inferred and pro- poſſeſſor. En 5 

= XVII. Exceptions againſt ejection. 

= XII. Simulation. * XXVIIL Moleſtation. © 
XII. Collufion. XXIX. Breach of arreſtment, and deforces 
IF. T2 ene of frond”: ent. ſro ms rms OO. 
= XV. Deeds done in fraudem creditorum, XXX. Contravention. N 
= contrary to the att of parl. 1621, anent „ 


* ' quence: becaule they ariſe without any convention, conſent or contract 
either particularly, or only by virtue of any, poſitive law; and therefore they muſt 
needs have their original from the authority and will of God, and i our obedi- 
ence due thereto. For though they do proceed from our fact, and from our will, 
| whence that fa& is voluntarily committed, yet it is not from our contracting 
vill: and therefore theſe obligations do not receive their effect, and meaſure or 
I. That obligations by * delinquence are introduced by the law of nature, the 
ſuffrage of all men and all nations will evince, who do every where acknowledge 
de reparation of damages, and puniſhment of crimes and injuries, as having by na- 
ure ea clear evidence and ſharp ſenſe thereof, and thereupon can without re- 
A luctancy concur with the magiſtrate in the puniſhment of citizens, and of ene- 
3 mes by the ſword. 3 — — — 

W But it may be doubted how the law of nature, which is perpetual, and had place 
chiefly in innocency, can preſcribe any thing in relation to delinquency or male- 


f * a natural inſtability, for which God did forewarn! and arm him; and tho” 
\ ra principal and direct law of nature did teach man to love his neighbour as 
umielf, yet he could not but by e know, (though he had ſtood in in- 

_ 1 N | — | nocency 
* dec. h See below I. 17. 13. i NSS. K Mss. B. & G. 1 Mss. 


Mongſt obligations obediential we have placed thoſe, which are by delin- 


L bee which was not to be found in that condition. This will be eaſily cleared, 
= be conſidered that, though man was made in the ſtate of innocency, yet he 
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derly v puniſhment. In reference to man is the obligation of repairing his du. 
mage by 4 putting him in as good a condition as he was in before the injury. And 


of himſelf, (vengeance 1s mine; 1 will repay, faith the Lord *, ) For, as hath bee 


exacting puniſhment is in God; and as from and for him“ it is committed to man, 
it is but a miniſterial power, and not diſpenſable at man's pleafure, and hath ai 
obligation whereby man ſtands bound to God for doing his duty therein. "Thougl i 

itſelf, may conſtitute a penalty, and employ it for the proper uſe of the injured; 


and not by the law of nature. The obligation to puniſhment, ariſing from d: 
linquence, and man's power and duty to inflict the ſame, is a publick right: 


| probation for the moſt part devolved upon publick authority. Which is fad: 
to be a terror to evil doers ; and not to bear the fword in vain, for he is the mi F 


ſelf, nor for, or from the people, as their Proper right or power of exaction; but = 0 
therein as he is the miniſter of God, he 


duty > or the 


to him, none will 


Fife for life, eye for eye, tooth for tooth, Oc. But there are many middle crimes 


74 Inſtitutions of the law of Scotland. Book, 
nocency, as the angels do,) that any who acted againſt that royal law of love by 
doing evil to his neighbour, and taking away from him that which is his, ought 
to repair him, and to be liable to divine juſtice, which is that certification " 
God put upon his natural law, as he did more expreſly upon the forbidden fruit 
morte MIrieris. | = 
II. An "obligation by delinquence s then is that whereunto injury or malefee e 
doth oblige, as the meritorious cauſe thereof; as the will of God thereupon is the WM... 
efficient cauſe". And it ts twofold: either that which relateth to God, or that 
which relateth to man. The former is the obligation of puniſhment, pain of 
penalty : for unto God there can properly no reparation be made by the creature, 
whoſe whole » duty and ſervice is due to him, and being due cannot make up tha 
ſhort-coming of anterior delinquence? : ſo that to him the creature is obliged to un- 


® n 
n 
F. * - 
4-58 
Was: > 
22S 
"HEY 

* 


3 
8 
Tr 

0 
7 


this only is man's part for himſelf. For the inflicting of puniſhment is for God 
in ſo far as it is authorized and © allowed by him: but it is not for, or from mai 


faid before*, an obligation in the debitor, hath a correſpondent power of eu. 
action in the creditor, which is the perſonal right. So in delinquence the pow 
of exaction of reparation of his damage is man's for himſelf: but the power of 


the poſitive /aws * and pactions of men, and in ſome things the poſitive law of Gol 


yet it is not a proper puniſhment, that hath its force by paction or poſitive law, 
which, though naturally it did concern every man, yet is now with divine ap 


niſter of God, a revenger to execute wrath upon him that doth evil. By which i 
is clear, that the magiſtrate, as he executeth revenge, doth it not of or for hin- 


| oth it for, and from God. EN heir! 
though his authority and commiſſion were not immediately from God, but fro re dif 
met *, yet he ſtands in the place of thoſe men to God, to execute that revenge, ot on 
which . oh were naturally obliged unto. But how far man's natur o his 
magiſtrate's, in the puniſhment of crimes reacheth, the lines of th: o mar 
law of nature are become dark in many points. It is manifeſt and agreed by al þ eing. 
that, though in all damages done to man there are alſo puniſhments which my LY e ma 
be inflited by God, yet where the matter is chiefly man's intereſt, and ſo reparab*Miords, 
think that it is a duty, in all of theſe caſes, to inflict veng* he Es 

ance on ſuch. Neither doth any own a power and neceſſity to inflict puniſhme wn th 
for man's ſpiritual delinquences, ſtanding in his mind and affe#ions ©, as for wallioned 
of love, confidence, hope, Cc. Cogitationis prnam nemo patitur d. In ſome thitꝗ ent o 

_ alſo the power of puniſhment is no leſs evident, even when there can be no indica 
aration to man, as in that general precept of equal crimes and puniſhmen nd th 
much more unclear, wherein the word of God, even in the judicial law, is an c 
cellent light; for we may ſafely conclude, that it would be no injuſtice or i. 
truſion for man to vindicate thoſe crimes for God, which himſelf gave order 00 
revenge. But our purpoſe being here only to inſiſt o private rights, we * 
m MSS. A. B. & H. n I. edit. & MSS* o MSS. A. & B. Þ MSS. 4 Ms. G. „ MSS. A. G. & H. 
Rom. xii. 19. I. 1. 22. MSS. B. & G. t MSS, u I, edit. & MS. G. Rom. Xiii. 3. & 4. M5 þ 


b MSS. < MSS. A, G. & H. < MSS. B. G. & H. 4 J. 18. D. de panis, © Dent. Xix. 21. t MSS. A. B. K Þ x } A 1 
b MS8. . | | | | A 


Tit. IX. Neparation, &c. 1 
dot follow theſe, nor s many ſublime queſtions that ariſe on this matter, but 
an return to the private rights of men, ariſing to them by delinquence, of s ex- 
* Ring reparation of their damages on By, og OR nk 
ul. Damage is called damnum a demendo, becauſe it diminiſheth* or taketh a- 
: ay ſomething from another, which of right he had k. The Greeks for the 
Fre reaſon call it A lor, or which man hath leſs than he had. It is not every 
mage that raiſcth this obligation: for ſome damages may be juſt, as thoſe which 
Wc inflicted by © puniſhment. And others may have their reparation ariſing from 
Fontracts; whereby, though a delinquence may ariſe in non-performance of the 


4 ontract, yet the original cauſe of the obligation is the contract. Some alſo ariſe 1 
9 rom deeds or things, the non- performance whereof is al/o " a delinquence; as in 


he obligations of reſtitution and recompence. But here are only underſtood ob- 
joations, which originally ariſe from delinguence o, as the firſt cauſe thereof. 
IV. Delinguences in the Roman law are? reduced to v theſe four, furtum, ra- 


wb 
a, damnum, injuria i, (all which are ſeparate from the publick crimes 4, ) Where- | 
i AS. we ſhall not infiſt ; but follow private delinquences, and obligations and actions 1 
1 nence ariſing, as they are known by the terms in our law accuſtomed rr in ſo far vt 
- Ys they uſe to be civilly proſecute. For though in publick crimes, which are 1 
1 riminally purſued, there is competent a * reparation, either from the nature of i 
e crime, or from law or cuſtom ; yet that is incident unto a publick right, and 1 
„ot ordinary e. J!. 86 » 
t ſhall in general ſuffice here to conſider, that, according to our ® ſeveral rights | 
1 od enjoyments, damages and delinquences may be eſteemed. As firſt, our *life, mem | 
ers and health; which tho' they be ineſtimable, and can have no price , yet there 1 
; re therewith incident damages reparable *, and that either Iucrum ceſſans or dam- 9 
„n emergens. So the life of any perſon being taken away, the damage of thoſe 1 
de. rho were entertained and maintained by his life, as his wife and children, may 9 
it: de repaired b. So likewiſe the loſs any man hath ir © the expence* of his cure, or N 
he loſs of his labour, and induſtry in his affairs, is alſo reparable <. _ * 
d' RE Next to life is liberty: and the delinquences againſt it are reſtraint and con- * 
"-{Wtraint. And though liberty itſelf be ineſtimable, yep the damages * ſuſtained through 
i ocſe delinquences are reparable. . e 
in- The third is fame, reputation and honour, which is alſo in ſome way reparable s: 
vu /e, by making up the damage that is inferred in men's goods by the hurt of 
vet heir fame, whereby their gain ceaſeth, in that being repute ſuch perſons they - 
rot! re diſenabled for their affairs. As if a merchant be called a bankrupt, it may 
nge ot only hinder his traffick, but make all his creditors fall upon him ſuddenly 
url Wo his ruin. So if a man be called a cheater, deceiver, or the like, it diſables him 


manage his affairs, men being unwilling to meddle with ſuch. And if a man, 

; al, ing about to marry, be called impotent, or infected with any noiſome diſeaſe, 
m0 e may be damnified in his match and tocher. Such actions upon injurious 
ords, as they may relate to damage in means, are frequent and curious among 
enge he Engliſh: but with us there is Fete of it accuſtomed to be purſued, though we 

un the ſame grounds, and would proceed to the ſame effects with them, if que- 
oned. Secondly, damage in fame or honour is repaired by homage, acknowledg- 
hing ent or ignominy put upon the delinquent. Thirdly, by equivalent honour for h 
10 fe indication of the injured. Slander is competent to be judged by commiſſaries. 
nent nd therefore a decreet of the commiſſaries of Edinburgh, upon a purſuit for 
nder and defamation, decerning the ſlanderer to make acknowledgment of the 
an cf Wn jury before the congregation, and to pay an hundred pounds Scots to the party, 
or nd as much to the poor, was ſuſtained by the lords, February 5. 1669, Deans 
der 0 Fontra Bothwell, > | . 
= The 
nol 71 1,208. h MSS. A. & H. i MSS. K J. 3. D. de d:mn. inf. | MSS. A. B. & H. m MSS. n I. edit. & MSS. 
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ed by the judge; but otherwiſe, though his eſtimation be much above the con- 
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nivance in foreknowing, and not hindering thoſe, whom they might and ougin Inſiſt 


lvy refolve 


_ alſo is that famous edit of the prætor in the Roman law, Naute, caupones, ſts" 
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The fourth intereſt, that may be damnified, is our content, delight and ſatis Wi 
faction; and eſpecially by the ſingular affection to, or“ opinion of the value o 
worth of any thing that the owner hath l. In which conſideration it is faid, tha 
every thing is to every man as he eſteemeth it. And though this be not the in. 
trinſick value of the thing, nor the common rate of it in the account of men, i 
but pretium affetionis, the rate that the affection of the owner puts upon it; yt 
that being free to him, and his right, his damage therein ought to be repaired ac. 
cording to the value himſelf eſteemed the thing taken from him worth. On this 
ground in moſt actions in the civil ply nevus there is force or atrocious inju. 
ry, reparation is to be made according to the reaſonable eſtimation of the inju. 
red. And therefore he had ® juramentum in litem", his oath to declare how muck 
he accounted himſelf damnified : the exorbitancy whereof might have been tax. 


mon value, it were receivable. This hath alſo place with us, as in actions of 
ſpulzie, and other delinquences by violence, &c.*® BS 

The laſt damage is in goods and poſſeſſions v; the redreſs whereof is more clea, 
becauſe the things themſelves are more valuable and eftimable. In all reparation 
the natural fruits and profits of the things taken away come in as a” part thereof; ne 
and in many caſes, the induſtrial fruits and profits which the owner might hae 
had, at leaſt uſed to make thereof. Reparation is either by reſtitution of the fam Nuen 


thing in the ſame caſe, that it would have been in, if it had remained with the Hctio 


owner, (and this is moſt exact:) or, where that 4 cannot be, by giving the lik 
value, or that which may come dd neareſt to make up the damage, according to tis no 
deſire of the damnified. And if none be found fitter, reparation muſt be mad 
in money, which is the common token of exchange, and hath in it the value d 
every eſtimable. _ PO I a LS „VAT. 
V. In the reparation of delinquence * it would be conſidered, when many hae e P. 
a hand in it, who are liable, and how far. „„ RT —_ 
For in ſome caſes the delinquence is committed by one principally, and othenſM@pnade 
are but acceſſory: in other caſes the delinquence is equally and principally cou 
mitted by more, though unto thoſe alſo there may be acceſſories. Acceſſion vi 
delinquence is either anterior, concomitant, or poſterior to the delinquence itſcll e 
Anterior is, either by command or * counſel ; inſtigation or provocation; or by c utw: 


to have ſtopped, and that either ſpecially in relation to one ſingular delinquen« Wn 
or generally in knowing and not reſtraining the common and known inclination i ol 
of the actors towards delinquences of that kind, as when a maſter keeps out- 
gious and pernicious ſervants or beaſts. And therefore in many caſes, even H 
natural equity, the maſter is liable for the damage done by his beaſt. As is cle . 

9 in the judicial law, in the caſe of the puſhing ox, which if it waz naue 
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cuſtomed to puſh before time, the owner is liable for the damage thereof, as be WP 
ing obliged to reſtrain it, but if not, he is free". So the like may be ſaid of mn» 1 1 
ſtives and other dogs, if they be accuſtomed to aſſault men, their goods and cattꝭ th 


and be not deſtroyed or reſtrained, the * owner is liable. The remeids adhibite by tit eecdior 


Romans lee . 40. 2 ſeqq. D. de dil. ed. G9? tot. tit, D. G- Inſt. fi quad. paup. Hence 5 Pk 


larii, quod cujuſque ſalvum fore receperint, niſi reſtituent, in eos judicium dabo; b E tion tc 
which the maſters of taverns, ſtables or ſhips, are liable for © the damages, that mii memb 
be ſuſtained by their ſervants, or any other that ſhall happen to be there for the or nea 
time, in what is brought iu“ upon the account of their employments *: but chem util: 
obligations are rather introduced by ſtatutory law for common utility, than by I the pr 
natural obligation. Concomitant acceſſion is, when the acceſſory is ® not equal] 


concurrent in the act, but countenances, or otherwiſe aſſiſts, abetts, cheriſh fore c 
| — 5 | praiſs 5 ment 
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Tit. IX. 5 |  Reparation, &c. . 
-1iſes, or connives at the delinquence. Poſterior acceſſion is by ratihabition, ap- 
Lion, praiſe, gratification, defence, of ſupport of the delinquents in order to 
ic delinquence. All which acceſſories * in our law are called art and part. 
As to the queſtion then, Who of theſe co-operants are obliged, and how far? 
WT 77-1, Ir is clear that, where the delinquence is committed by many alike, there 
11 of them are liable alike. But whether in equity they be all liable in /olidum, 
or for the whole reparation, it is not fo clear. Poſitive law hath made them all 


i | Inable in /olidum, for the repreſſing ſuch concurrences, and that the injured be not 
put to the trouble of ſeeking in by parts from the ſeveral delinquents. Yet equi- 


Ity would rather lay the reparation of every man's part fir/z © upon himſelf; and, in 
ate of his not being found ſolvent or ſufficient, upon the reſt, making up with all 
„ tme trouble of obtaining reparation from many, by retounding the expences in ob- 
aaining thereof, and the labour and pains, and content @ the injured. As to the 
obligation of puniſhment of many concurring delinquents: if an army or party 4 
Wn 2 mutiny all ſhoot at once © at one perſon, if he be killed, it would not be 
tmought juſt, for that one“ life, to take the lives of all; and therefore, becauſe it 
Cannot be known whoſe ball killed the man, it is accuſtomed (and not without 
Nood ground) by lot to ſingle out who are to ſuffer, and the reſt are free. From 
hence it may be gathered, as in the puniſhment, ſo in reparation fellow delin- 
Woucnts (/9cii criminis ) are to concur in the reparation, as they concurred in the 
action: though, as hath been ſaid, poſitive law doth well to make all liable in /oli- 


1. um; yet ſo, that the ſatisfaction of one or more liberates the reſt, But when it 
| {Ws not the private intereſt, but the publick puniſhment of a crime, it ſhould be e- 


ended fo far, as may reſtrain the crinmnme. 1 0 
== LSccondly, As to the acceſſory delinquents. Though delinquents by command be 
numbered among them, yet (as we ſay) He doth that cauſeth © do: therefore ſuch 
re proper efficients, tho' mediate, and therefore no leſs liable e than concurrents. 
other acceſſories, albeit by poſitive law they are oft-times all, or many of them 
Ende liable in /olidum, yet, as was ſaid of concurrents, in equity they are liable 
but according to the influence they had in the delinquence. But in theſe the 
obligation may be much more to the puniſhment, where the will comes in to be 
conſidered with the act, than in the reparation, where the damage (which is the 
outward and more conſpicuous thing) is mainly conſidered, But on this 8 we ſhall 
inſiſt no further. „„ „55 
VI. /: * come to the obligations by delinquences s, which are civilly cognoſcible 
by our cuſtom, according to their known names and titles in our law; which, 
though they do rather ſignify the a&s i or actions, whereby ſuch obligations are 
incurred or proſecute, than the obligations themſelves, yet will they be ſufficient 
o hold out both. Theſe are either general, having no particular name or deſi- 
nation: and ſuch are purſued under the general name k of damage and intereſt. 
Which hath as many branches and ſpecialties, as there can be valuable and repa- 
m able damages; beſides thoſe of a ſpecial name and nature, which are chiefly theſe, 
atk, aſlythment, extortion, circumvention, defraud of creditors !, ſpulzie, intruſion, e- 
ection, moleſtation, breach of arreſtment ®, deforcement, contravention, (forgery, 
: which comes in more properly in the proceſs of improbation ".) ”” 
. VII. Aſſythment, as it fonifies the reparation made, fo it inſinuates the obliga- 
uon to repair damage, ſuſtained by ſlaughter, mutilation, or other injuries o the 
members or health of the body. But it is chiefly purſued by the wife, children o, 
or ncareſt of kin of the party o ſlain. In other caſes it is competent to the party 
mutilate or hurt, or otherwiſe prejudged by the mutilation or hurt. And though 
e private intereſt be only for reparation of the e damage and loſs; yet our cu- 
ſtom applieth much of that, which is penal, therein to the injured. And there- 
bore conſideration is had of the ability and eſtate of the offender, and the aſſyth- 
nent is accordingly modified, all circumſtances being conſidered ; and that either 
. HERE apart 
? 1 wy. B & G. © MSS, 4 MSS. A. B. & H. e J. 15. D. ad L. C. de fic, f MSS. G. & H. 8 Ms. G. Þ 
. F. ad, k MSS, I Ms. G. m MSS. n IV. 20. 5. Mss. | 
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the cauſe of the wound, and therefore quit the wrong. r Aſſythment is a pri. 


perſon is compelled to do that, which of his proper inclination he * would not 3 


and obligations, as are by force and fear, are made utterly void. T hough in 2 


_ gation, he would have the exception of compenſation upon the obligement of 1 


infamy and es diſgrace b, or of bonds and priſon i, (but only unlawful and private, 
and not publick impriſonment *.) It was not competent upon reverential fear '; Me m: 


| leſs reparation was made before ſentence, the party was condemned in the qui- 
5-7 þ druple, and / 9 the penalty WAS the 9 triple, and applied to the injured and alter 3 
à year, ſimple reparation *. 125 PO 


not bound thereby, oy gs. moſt when the true reciprocal cauſe of the obligati 


"TW fe eod. 4 MSS. e J. 5.1.6.1. 7.1.8.1. 9. eod. I. 9. C. de his que vi. fl. 4. eod. 81. 4.1.8.5" 
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rt v againſt the principal offender, or the acceſſories. So it was found in the Jet 
purſuit at the inſtance of Patrick and Iſabel Drews, for the aſſythment and (laugh. 
ter of their brother, againſt Thomas Horn baxter in Montroſe o, Nicolſon, de þþ Y 
cariis. This action is ? ſo favourable, that it was ſuſtained, though there was 10 
particular quantity of damage libelled, but the {ame referred to the lords, Spot 9 
wo ſummons and libel, It 4 was ſuſtained at the inſtance of ſome of the kin, tho 
not of the neareſt degree, and though there were not /ome Shock? r of the fou 
branches of the flain. = It is a ſufficient proof in this action, if the defender 
have taken remiſſion *, as was found in the caſe of Drews contra Horn foreſaid 
likewiſe obſerved by Hadington, January 25. 1611. where the defender was no 
freed, though he had an acknowledgment under the defunct's hand, that he wy, ban 


ledged action, as recent ſpulzie *, parl. 1528. c. 7. 1 
VIII. Extortion ſignifies the act of force or other mean of fear, whereby , i 


have done. It doth alſo imply the obligation of the injurer to the injured, 6 
repair his toſs and damage by ſuch acts. * Things fo done are ſaid to be done 
vi majori or metus cauſa, by force or fear. B = 

Deeds or obligations extorted are of their own nature, and i» equity, effic- mY: 
cious, becauſe they have truly the conſent or a& of the, will, by which ſuch right 
are conftitute :. And therefore the Komans had no civil remeid in their ancient WY 
law for ſuch, till the edi& of the pretor, Quod metus cauſa geſtum erit, ratum un 
habebo". But by that edict, and the cuſtom of this and other nations, ſuch deed; 8 


equity the effect would be almoſt * the ſame: for ſeeing the delinquence done by 
extortion obliges to reparation, if any ſhould be purſued upon an extorted ob-. 


paration ; and* might alſo by action obtain ſuch * obligation or other right | 
be annulled. _ CS Fo OE E- 
This edi& was not competent upon every force or fear. But fir/?, it behoved N 
to be unlawful ® ; ſecondly, preſent ©; thirdly a, ſuch as might befal a conſtant man, 
as of life, or torment of the body f, or of bondage?, or the loſs of eſtate, c 


nor upon fear contracted upon power and dignity *; nor of threats n, except they ſh 
were from powerful perſons v. Ihe effect of the o edit was: being purſued with: 
ina year, (which afterwards was made four years in place of annus utilis p,) un- 
ecreet 

5 > lord cl 
le an 
uſtaine 
on or deed is force or fear, not being vain or fooliſh fear. And it is competent ¶ Peing ſ 
either * by way of action, or ſometimes by exception, Spottifawood, exceptions, te. ned 
nants of Cockburnſpath contra Lord Home and his ſon, * It was elided by a judicial ken b 
ratification of the deed upon oath *, uh 8. 1642. Grant contra _ Wills, a; 
Extortion is more eaſily ſuſtained in the deeds of weaker perſons. And there: eared 
fore extortion was found relevant to reduce a diſpoſition by a facile weak per: Harfe, 
ſon, who was apprehended by the purchaſer upon a caption of a third party, and = IX. 
: Bs Ss Aetained deed © 

1 „ or. 
not b 


Our cuſtoms go much along with the courſe of the civil law in this, but ſo 8 


* If the defender have taken and uſed a remiſſion. See the deciſion here cited, and January 9. 1662, Bai 


contra Baird. GEE | 3 | ; 
p MSS. B. & G. pp dec. 4 F. Tea it. * Balfour tit. aſſythment, c. 7. 1 1. edit. & MSS. 5 F. their prop 


incl. they. 5 MSS. A. & H. t J. 21.S 5. D. quod. met. cauſ. u J. 1. eod. W MSS. * MS. B. b J. 3. 51. gol, 


D. quod met. cauſ. 88 MSS. A. B. & G. h J. 8. 5 2. eod. l. 22. eod. K l. 3. 5 1. eod. | arg. l. 21. . 4 
D. de rit. nupt. I. 6. C. de his qua vi. m |, 9. eod. 21.23. S 1. D. quod met. cauſ. o I. edit. & MS. 
4, GC: de temp. in int. reſt. q MS9. r MS, G. 31. 14. SY 1. D. quod met. cauſ. © MSS, D. V I. edit. 8 
MSS. 2 below I. 17. 14. | 


hn, 


getained by his ſervants and officers, and not by meſſengers, and keeped latent in 
obſcure houſes, and carried from place to place in the night, till he ſubſcribed a 
M diſpoſition of his whole eſtate for a cauſe, not near the third of its value al- 
beit there was produced a cancelled minute to the ſame effect with the diſpoſition 
in queſtion, wherein the two actors of the force were witneſſes inſert, but the 
1 ſponer's name nor no part of it Was to be ſeen, but a lacerate place, as if it had 
been cancelled, without any anterior adminicle to aſtruct the truth of it, January 

10. 1677. Stewart of Caſtlemilk contra Whiteford and the Dake of Hamilton. 

= Thercfore extortion falls moſt to be controverted in deeds done by wives. And 
onen the deed is extreamly to their prejudice, and to the behoof of the“ hus- 
bands, it is preſumed as done ex reverentia maritali. Thus a wife's diſcharge of 
her whole contract was found null, without alledging any compulſion, January 9. 
23, Marſball contra Marſhall. But ordinarily marital reverence is not ſufficient, 
mough the husband were vir ferox, and was thereafter divorced *, Hope, husband 

and wife, H epburn contra Naſmith. It was © found relevant to reduce a wife's con- 
ent to her husband's diſpoſition, that before he had beaten, menaced and extru- 
XS Jcd her for not conſenting : but in this caſe it being alledged, that the wife ap- 
peared well content at the ſubſcription, witneſſes were examined hinc inde ex of- 
7%, for trial of the truth, Spoti/wood, metus, * and Dury, June 27. 1632. Caſs 
be contra Fleming, where this caſe of vis & metus is accurately debate and de- 
termined. But a wife ſubſcribing her husband's teſtament, containing proviſions 
WE prejudicial to her e, was not reponed, as having done it ex reverentia maritali, at 
ber husband's deſire, who was moribundus ; he having lien long ſick, and ſhe ha- 
ing married within a year thereafter, and the deed done to her only daughter, 
= 7omury 24. 1674, Murray aud Jaffrey contra Murray ©. ES N 
PD pon the like ground extortion will be * more eaſily preſumed and ſuſtained 
n the deeds ofs perſons, who are weak and infirm of judgment or courage, as 
id is, than of thoſe who are knowing and confident ; and more eaſily in deeds 
nd obligations gratuitous and free, than in ſuch as are for an onerous cauſe. 
Which will not eaſily be annulled, unleſs manifeſt leſion do appear, or that the 
compulſion be very evident. Yet the reſignation of the earldom of Morton in the 


an, . 
hands of king of James V. was reduced, becauſe the reſigner was then charged [to g 
ate, ard] by the king without any viſible cauſe, and was diſcharged the fame day 
be made the reſignation, Sinclair, April 12. 1543, Earl of Morton contra Breens 

hey Ee duocate and laird of Lochleven. And a diſpoſition granted by the Lord Gray and / 
ith- is Lady to a great man for the time, after menaces, and without an adequate o- „ 
un- gerous cauſe, was reduced ex capite metus, and upon concuſſion, February 22. 1688, 

qu? Lord and Lady Gray contra Earl of Lauderdale . And the like ſuſtained againſt a 


eecreet at the king's inſtance againſt the maſter of the mint, aſſigned * to the 


artet 
Pord chancellor, together with the bond and tranſaction thereupon !, Earl Lauder- 


ſo ul ole and Lord Hatton contra Earl Aberdeen, Funuary 13. 1692 n. * Metus was 
gati- {Wuſtained to reduce a bond granted by a party, becauſe he was taken by caption, 


etent 
„ 1. 
Jicial 


eing lick, January 22. 1667, Mair contra Stewart of Shambelly. It was alſo ſuſ- 
ned to reduce a bond granted by two ſons for freeing their father, who was 
len by a caption, though the charge was ſuſpended, he being carried to the 
3 ills, and menaced on his life : though the ſons got abatement, and ſq there ap- 


here P tranſaction, December 8. 1671, Macintoſhes contra Spalding and Far- . 
er- 7 Yon. SEE | = =— - __ 
15 R. Circumvention ſignifieth the act of fraud, whereby a perſon is induced to 
ainel i deed or obligation by deceit. It is e called dolus malus in oppoſition to dolus bo- 
„, or /olertiae. And it muſt needs be the cauſe of the obligation or deed, and 
lan not be known to the party induced, before it can have any legal effect. For 
* 1 e 155 he 


6 5 FOE 8 8 . . . 
Wo here is no mention of a divorce in Hope, MS. Bibl. jurid. 


Te | | , 

L 1 *. A. © F. was alſo, d MSS. © dec. ee See above I. 4. 18. f'MSS. A. & H. 8 MSS; h dec. i Fountain - [ | 

34 1 k F. and aſſigned. | Fountainhall 4. February 1685. m See below I. 17. 11. I. edit. o I. edit. , 
F J. 1. 5 3. B. de dole, I. 16. $ 4. D. de min. 
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cumventus are diſtin& defects in deeds. 


Quæ dolo malo fucta eſſe dicentur, fi de his rebus alia actio non erit, & juſta ca 
_ eſſe videbitur, gudicium dabo*, This edict was competent either by way of action Wl 


ing the thing, if lawfully it came to any other not partaking of the fraud: du 


eſtimation of the party injured by. his oath in /item l. 


therefore nothing to induce a moderate gain was queſtionable. As when met 
chants ſer out their ware, or though they ſhould falſely aſſert it coſt them ſo much 
and others had given them fo much, or that the ware was faſhionable or good? Prevent 


only it is true, in commercio licet decipere a; becauſe, though it be not ſimply lv 


ful, yet it is againſt no civil law. But the ſophiſtication of ware, or concealily 
of the inſufficiency thereof, was held fraudulent, and reparable acfione redhibir 


it is moſt equitable and expedient, and therefore is generally followed by oll 


80 Inſtitutions of the law of Scotland. Book 1, 

he who knoweth the ſnare, cannot be ſaid to be inſnared, but to inſnare himſelf 
And though deceit were uſed, yet where it was not deceit, that was the cauſe of 
the obligation or deed, but the parties proper motion, inclination, or an equiyz. 
lent cauſe onerous, it infers not circumvention 4, So neither doth error or * miſ. i 
take, though it be the cauſe of the obligation or deed, and be very prejudicia 
to the erring party. And though, if it had been fraudulently induced by the 
other party, it would have been ſufficient ; yet not being ſo, there is no cir. al 

cumvention: and the deed is valid, unleſs the error be in the ſubſtantials of the 
deed. And then there is no true conſent, and ſi the deed is null; as if one mar- 
ried Sempronia, ſuppoſing ſhe were Mævia, the marriage (but by ſubſequent con. i 

ſent ) is void. But if he married Sempronia, ſuppoſing her to be a virgin, rich or 
well natured, which were the induQtives to his confent; though he be miſtaken Wl 

therein, ſeeing it is not in the ſubſtantials, the contract is valid t. But if the er. 


' ror or miſtake, which gave the cauſe to the contract, were by the ® machination, Mi 
project or endeavour of any other party than the party errant, it would be cir. Wl 


cumvention, J. 2. H 1. D. de doli mali & met. exc. So that there is nothing more i 
frequently to be adverted, than whether the error be through the parties own 
fault, or through the deceit of another. And therefore errore lapſus and dolo cir. RG 


X. The Roman pretors *, among other perpetual edicts, did give this of fraud, . 


or exception d. And, in hatred of fraud, thoſe who were condemned ine th 
action became infamous *. And therefore, as the edict expreſſes e, it was not com- 


petent, if there was any other more favourable remeid : neither was it - competent 5 
for a very ſmall ſum, not exceeding two crowns f: neither was it competent to Wl 
children againſt their parents, nor to the vulgar againſt thoſe of conſular dignity, 


nor to vile perſons againſt thoſe of an orderly lifes. It was alſo perſonal ; and þ 
reached no further than the perſon committing the fraud, and not in rem, reach- 


auttoris non nocet ſucceſſorii, uiſi in cauſa lucrativa k. So that the deed, done there 
by, was not rendered null, as in extortion ; but reparation given to the injured 
to the ſingle value only, (infamy being a ſufficient penalty,) but according to the 

The Romans had alſo their a&io redhibitoria &' quanti minoris.®, whereby the 
deceived might obtain what damage they had ſuſtained by the fraud, or might 
thereby annul the bargain. And where the leſion was very great, fraud was pre 
famed , as when the price exceeded the double value of the ware*®. But the 


did not conſider ſmall differences betwixt the ware and price, which would h 


raiſed multitudes of debates hurtful to trade: the deſign whereof is to gain; and 5 | 


Bs 


there was no civil remeid, unleſs the damage were conſiderable. In which ſene be a 


ria, aut quanti minorixg. 5 
XI. We have in this alſo* reſumed * the ſentencet of the civil law n, becaul 


cuſtoll 


q J. 34. C. de tranſack. * MSS. p. the marriage hath no further progreſs (b. b. f. c.) and it is a 
(The marriage, if it have no further progreſs than ROD is ad; M188) 5 250 3 / l : „ 6. and bebo 
IV. 40. 24. * MSS. * MSS. B. G. J. 1. 1, D. de dolo. b J. alt. D. eod. © MS. H. d 1, 1. D. dt pi 
quz not. inf. © MSS. A. B. & H. f J. 9. Cult. I. 10. l. 11. pr. D. de dolo s d. I. 11. QF 1. 1. 12. J. 13. 
cod. h MSS. A. B. & G. i J. 4. S 27. de doli mali & met. exc. K I. 4. S 29. eod. | I. 18. pr. D. de doo, k 
68. de rei wind. I. 5.% 3. D. de in lit. jur. l. 2. C. eod. m D. lib, xxi. tit. I. n J. 36. D. de verb. obl. ol. 


C. de reſc. vend. p I. 18. pr. I. 19. pr. & „ D. % il e i l * s MS$.4 
G.&H, 1. edit. & MSS, zus 2? „ 16. $ 4. P. de min. MSS., 
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Tit. X. Kaecharation, &c. 81 
cuſtom. Which regardeth not inconſiderable damages in traffick, that it may 
be current and ſecure. For nothing is more 1 to trade, than to be ea- 
| | fily involved in pleas ; which diverts merchants rom their trade, and frequently 

marrs their gain, and ſometimes their credit. Therefore we allow not the quat- 
relling of bargains upon preſumed fraud ex re iſa, although that which is bought 
W þc within the half of the juſt price; if there be not ſophiſtication or latent in- 
ſufficiency, which we exactly conſider, becauſe it is deſtructive to trade v. 

W [rand is not to be preſumed, but muſt be proven *: and is always competent 

soo be proven by the oath or writ of the party committing the fraud, when the 6: 
SE queſtion is betwixt himſelf and the party prejudged ; whereby it may be proven, —_ 
chat he deſigned to deceive, or that he did ſuch acts from whence fraud is pre- [ 
ſumed. (Which by his oath he may qualify, what he did, and why he did it.) 

and if there be a probable conſtruction, that the deeds done were not to deceive, , 
ME fraud will not be thence preſumed : and will be hardly preſumed in a perſon of 
intire fame and honeſt life; but much more eaſily in thoſe, who have been found to | 

WT defraud, or are ſo reputed. And it being ordinary for parties to alledge contrary : 3 
or different circumſtances to infer or exclude fraud, therefore the lords do neither 1 
ES civc the benefit or burden of probation to one party: but do ſtate the points of 
moment alledged, or what others they think fit for clearing the truth, and allow 
either party to prove where their alledgeances are not contrary ; and where they 
are contrary, there are abſtract queries ſtated, as to which either party may adduce 
uch an equal number of witneſſes as is preſcribed, as whether a writ was read at the 
lggning, and what the condition of parties then was *. For the not reading of a writ 
at ſubſcribing will not alone infer fraud, becauſe it might have been read before. 
rea it was not ſuſtained to be proven by witneſſes, that a writ was not read at ſub- 


to 

ty, ccribing, tho' there was great leſion to the ſubſcriber, and done © in favour of his 
(1 curator ſme quo non, within ſix months after his majority, ante redditas rationes, 
ch- and that o * a wadſet was communed, yet the writ bore an irredeemable diſpoſi- 
tion, Ju) 4. 1635, L. Monimusk contra L. Leſly: but theſe circumſtances 
re- vould have been certainly relevant by the oath of the party, or writ. Neither 
rel ere witneſſes admitted to prove circumvention in cauſing a teſtator give warrant 
the e a notar to ſubſcribe a teſtament unread, of a tenor contrary to what the teſta- 


r expreſſed, Hope, teſtament, neareſt of kin of the lady Innerleith contra her exe- 
Es. Neither were witneſſes admitted to prove the fraud of a debitor, retiring : 
bond from a perſon, whoſe name was only in truſt for another to whom th 


= 


Wicrent eſcheat of a vaſſal was excluded, becauſe the ſuperior, (upon whoſe horn- 

es it tell,) had taken payment of the debt, and had not acquainted the vaſſal that 
ewas denounced, that he might have relaxed within the year, ibidem, Lauder 
ea Kincaid, Though this caſe, and that of latent inſufficiency, be rather la- 
culpa, gue dolo equiparatur : for the difference betwixt dolus and lata culpa is, 

| hat dl eſt magis animi, and oftentimes by poſitive acts, and lata culpa is rather 
% and by omiſſion of that which the party is obliged to ſhow. A diſcharge 
F ound null (as to an aſſigny) "of a bond granted by one brother to another, 
e diſcharge being of the ſame date with the bond, which could have no conſtru- 
„ X ction 


Ae below 1. 10. 14. 8 15. *1. 18. $1. D. de prob. & preſ. I. 6. C. de dolo. O F. were, © MSS, © MS; 
7 "me, ee dec. t Home. 8 I. edit. Þ J. edit. i F. 10. | | 
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* 


1 


ction, but that the brother by aſſigning the bond might deceive, unleſs there wen 
inſtructed a juſt cauſe of that date, December 4. 1665, Thomſon contra H enderſ 


7 Fate was found fraudulent and null, as to the ſon's creditors, who traded vu 


be diſpoſition is preſumed fimulate, and others affecting the things diſponed il 


- yours and bankrupts, which was ratified by act of parl. 1621. c. 18. 


4 dent perſon, without true, juſt and neceſſary cauſes, and without a juſt pric 


j 


N * 


And a diſcharge by a ſon to his father, of a ſum provided to him by his conta 
of marriage, without ſatisfaction, but upon agreement betwixt the father and tx 
fon the time of the contract, that the ſum in the contract ſhould be diſchar au 


im even after the diſcharge, January 21. 1680, Caddel contra Raith i, Ang; "8 A 


liferent by a husband to his wife of his whole eſtate, providing the difponed tł 
half to the children of the marriage, was found fraudulent as to that half, ll 


the creditors of the husband preferred to the children therein, December 23. I 679 Y 


Erskine contra Carnegies and Smith. But where the liferent was but ſuitable to ti 
parties, a.clanfe ©, that fo much of it ſhould be applied for the aliment of the chil 1 
dren, was | not found fraudulent in prejudice of the husband's ercditors, but va 
fuſtained to the children, it flowing only from the mother, November 16. 166% 
Vat contra Ruſſel *. e 3 1 2 


XII. Under fraud ſimulation and colluſion are comprehended. Simulatio L 


occurs mainly in two caſes : in gifts of eſcheat and liferent ; and in diſpoſitiou 


retenta paſſeſſione. For altho' the diſpoſition be delivered, and that there be inſtu 
ments of delivery of the goods diſponed ; yet if the natural poſſeſſion be retain 


legal diligence, or by natural poſſeſſion, are preferred u. = Simulation in gifts oi 
eſcheat and liferent is very frequent; and eaſily preſumed, retenta poſſeſſione "i 
XIII. Colluſion occurs chiefly, when the debitor or common author oppoſ ulti 


fome creditors, and concurs with others, that theſe may attain the firſt compli 


diligences n; which imports direct fraud. Or if he oppoſe one, though he 4M liRtin 


not concur with another, but only not oppoſe that other, his oppoſition is holdaMWnatte 


as fraudulent. 8 . 8 „ | Fir 
XIV. Fraud gives remeid by reparation to all that are damnified thereby, Hullin 


gainſt the actor of the fraud, either by annulling of the contract or other de eeds 
clicite or induced by fraud, or by making up the damage ſuſtained by the frau fraud 


at the option of the injured. And ſo fraud was ſuſtained at the inſtance of a Hal de 
ler, to annul a bargain / /ale ® of wines, delivered to a skipper upon the buyei th: 
order, becaufe the time of that order the buyer knew himfelf to be infolvenontir 
(which might appear by his books:) and tho the wines were arreſted by a crei ayab 
tor of the buyer's in the ſhip, and a decreet for making forthcoming recover uced 
yet the wines were ordained to be reſtored to the ſeller, December 22. 1680, Prin(Wii!pol 
coutra. Pallat. Reparation of fraud is not only competent to the party defraudi he de 
but alſo to his creditors or afſignie. s. ipoſ 
XV. Theo Romans had a peculiar remeid per actionem Paullianam for annullinf&ontir 


all deeds in fraudem creditorum p. In imitation whereof the lords made an a& oP"! 


ſederunt in July 1620, againſt unlawful difpoſitions and alienations made by 0 Hy 


By this 4 act of ſederunt the Lords declare, "That, according to the pov” 
given to them to ſet down orders for adminiftration of juſtice, meaninMi 
& to follow and practiſe the good and commendable laws, civil and can 
& made againſt fraudful alienations in prejudice of creditors, and againſt the 
b thors and partakers of fuch fraud, they will decern all alienations, diſpoſit 
4 ons, aſſignations and tranſlations, made by the debitor of any of his land 
« teinds, reverſions, actions, debts or goods whatſoever, to any conjunct or conÞ 


5s really paid, the fame being done after the contracting of lawful debts, to hac 
„ been from the beginning null, by way of action or exception, without furl 
| | | | 66 (6 


«- *. The laſt two deciſions are not hnjus loci, but belong to $ XV. h. t. the debts in both the caſes being a 
terior to the contracts of marriage. | 


ii See below, $ 15 #. 1. F. clauſe therein. | F. that clauſe was. "| See below II. 3. 27. & III. 2. 1. 
1. edit, n F. are. nn See below III. 3. 21. 0 F. for which the. P D. lib. xlii. tic. 8. 4 1. edit. 


ie, III. © Reparation, 00G 83 
Jeclarator. But prejudice to purchaſers of the bankrupt's lands and goods fo 


zu and competent prices, or in ſatisfaction of their lawful debts, from the in- 
Eee bat the receiver of thevprice fume boyer, l 5e holden 
& tcrpoſed perſons: but the receiver of the price fro avg ee 
to make it forthcoming to the creditors. And it ſhall be ſufficient to prove by 
WM. cri or oath of the receiver of the diſpoſition from the bankrupt, that the ſame | 
was made without a true and juſt cauſe, or that, the lands and goods being 
bold by him that bought them from the dyvour, the moſt part of the price was 
converted or to be converted to the bankrupt's profit and uſe. And in cafe the 
bankrupt or interpoſed perſon ſhall make any voluntary payment or right to a- 
ny perſon in defraud of the lawful and more timely diligence of another creditor, 
he ſhall be holden to make the fame forthcoming to the creditor, having uſed 
dae firſt lawful diligence; and he ſhall be preferred to the con-creditor, who 
being poſterior to him in diligence, hath obtained payment by the partial fa- 
SS your of the debitor, or his interpoſed confident, and ſhall recover from the ſaid 
creditor what he hath ſo obtained: but what the interpoſed perſon hath paid 
cor aſſigned to the bankrupt's lawful creditor, before preferable diligence done 
by others, ſhall be allowed to him; and he ſhall be liable to make forthcomin 
e reſt of the price. Yea the ſaid bankrupts and interpoſed perſons, and all others 
= who ſhall give counſel and aſſiſtance in deviſing and practiſing the fraud, ſhall 


de holden infamous, incapable of honour, dignity and office, or to be witneſſes - 
T Fx uns . ee ee 
This excellent ſtatute hath been cleared by * limitations and extenſions, in 
on ultitudes of deciſions occurring ſince, relating to defrauding of creditors : 


bhich being of the greateſt importance for publick good and ſecurity, we ſhall 
ictinctly and in order hold forth the ſeveral caſes, that have been decided © in this 
VVV , FFF 
BS 7;-/ then, though the ſtatute be only in favours of anterior creditors, for an- 
olling poſterior deeds; yet it is not excluſive of other remeids for annulling 
eeds done in defraud of creditors, though contracting after thoſe deeds, where 
aud in the deſign doth evidently appear: whereof we have now inſtanced * ſeve- 
| deciſions . So a bond granted by a father to a ſon forisfamiliat, payable af- 
er the father's death, was reduced at the inſtance of the father's poſterior creditors, 
ontinuing traffick with him, February 12. 1669, Pot contra Pollock. And a bond 
WT 2yable only by the granter's heir, if he had no heir of his own body, was re- 
aced as fraudulent, January 24. 1677, Blair of Ardblair contra Wilſon. And a 
iſpoſition of lands, purchaſed by a merchant to his ſon, was found affectable for 
be debts of merchants ſtrangers, who began to trade with the father before the 
iſpoſition, and continued after, even as to the poſterior debts, ſeeing the father 


ulla continued ftill to act as proprietar, tho by his. compt- book it appeared he knew 
a0 imſelf to be inſolvent; and tho' the ſon's infeftment was publick and regiſtrate, 


y (MT vhich ſtranger merchants were not obliged to know, July 2. 1673, Street and 
cen contra Maſon, Yea an infeftment by a father to his eldeſt ſon, an infant, 
aas reduced at the inſtance of poſterior creditors, his neighbours, where the ſa- 
n was regiſtrate, ſeeing the regiſter was carried out of the country, and the fa- 
ber continued to act, not as liferenter, but as proprietar, December 4. 1673, 
Neid of Ballochmiln contra Reid of Daldilling. And generally latent rights a- 
gong confident perſons are reduceable by poſterior creditors. But the life- 
ent of the half of the © conqueſt of a merchant, provided in a contract of mar- 
age to his wife, (being an ordinary clauſe) was not found fraudulent, Februa- 
0. 1674, Marion Gray contra the fon and creditors of her husband. 
Secondly, Though this ſtatute bears all alienations, without a cauſe onerous, in 
Prejudice of prior creditors to be null ab initio, and (without declarator) by excep- 
uon or reply: yet cuſtom hath found this inconſiſtent with the nature of infeft- 
ments, which cannot be reduced till they be firſt produced, and all the authors 


called: 


4 r I. edit, $ Above 5 11. * dec} 
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called; which cannot be by way of exception, but by ation”, Yet a diſpoſitiq like, 
of moveables was found annullable by reply, June 16. 1671, Bowers contra Let it 
dy Couper ; and likewiſe a profitable tack, June 8. and 9. 1670, doctor Hay con price 
Marjory Jamieſon *. Neither are the receivers of ſuch alienations countable fy ac! 


the profits ab initio, till they be put in mala fide by the purſuits of anterior cM F 
ditors: whoſe rights they are not preſumed to know, till they be produced atis 
found preferable, either evidently, when the caſe is clear to common apprehenſ tion 
on, or in dubio, when it is fo found by the judge. 5 N nal 
: Thirdly, Though the title of this ſtatute, and much of the body of it, be again Si 
the alienations of bankrupts in prejudice of their creditors; yet the ſtatutory pu y th 
declares all alienations to any conjunct or confident perfon without a juſt price he b 
being in prejudice of anterior e to be ,annulled. (Which hath alway: 0 
been extended, not only to diſpoſitions of bankrupts made to confident perſon; Vece, 
but to any perſon, without a competent price, or equivalent cauſe onerous.) AHL 
therefore ſuch gratuitous deeds are reduceable by anterior creditors, though Hh inf 
granter was not then bankrupt, as a broken merchant flying. But if he were be ever. 
fore, or did by thoſe fraudulent deeds become infolvent *, Hope, uſury, Pri id n 
contra Ker; February 16. 1628. Kilgour contra Thomſon; January 17. 163 the © 
Skene contra Betſon; yea if thereby his eſtate cannot afford ready ſatisfaction Min! 


ſecurity, as being incumbred with many appriſings or adjudications, though thMW"ictt 
reverſions may be equivalent to all his debt: yet anterior creditors may reduu deb 
_ gratuitous deeds done by ſuch perſons, it being more fit that anterior credit er afl 
ſhould be preferred, and the obtainers of thoſe gratuitous rights ſhould be p eaſes, 
to recur upon the reverſions by their warrandice, February 10. 166 5, Lady CruyMitors 
contra Lord Loureb. But there is nothing in this ſtatute, or by cuſtom, to 2 Sr 
nul any gratuitous deed in favours of wives, children or ſtrangers, if at the time dMWe'titi 
the granting and delivery thereof the granter had an eſtate ſufficient for theſe a eus d 
all his debts, unaffected by appriſing, adjudication or arreſtment. Neither will i Culy t 
hibition ſuffice, nor appriſing or arreſtment for ſmall ſums, 7 © be a ground fu hen 
this reduction. JJ 8 C 
Competent proviſions to wives or husbands are not accounted gratuitous, bu refer 
onerous ad ſuſtinenda onera matrimonii, and for © mutual proviſions. But, if exo 
bitant, they will be liable in quantum locupletiores facti a, December 23. 1665 
Burnet contra Lepers **. Neither are proviſions or gifts to children annullabl 
by anterior creditors, if the granter had then a viſible eſtate, ſufficient for the 
and all his debts, as was found in a proviſion by a father to his ſon by his co 
tract of marriage, though the ſon received the tocher, June 22. 1680, Grant coil f the 
tra Grant of Elchies; une 30. 1675, Clerk contra Stewart and Watfon. Yea ti 
portions of children were not excluded by prior creditors, their father having thel 
a ſufficient viſible eſtate, though ex events it proved inſufficient, by runnin | 
on of annuals, and accumulations of appriſings ***, December 11. 1679, cre 
tors of Mouſewell contra children of Mouſewell, And ſo a diſpoſition by a grand ma 
father to his oy was not annulled by anterior creditors, March 6. 1632, 


. 

| | ; 11 . ] 
| Garthland contra Ker; November 10. 1680, Mackell contra Jamieſon and i 5 
Fourthly, Though this ſtatute requires a juſt price, it did not annull a diſpoſ· Wi bl a 
tion, albcit a prior creditor offered a greater price, if the price received was the eb) 
ordinary rate of the country e, and though there was a perſonal reverſion to Fr E 10 / 

De EE 8 * „ Ai end ſo 
| * oy : | | ligence 
, + * Here the queſtion did not relate to the proceſs for annulling deeds made in fraudem creditorum, but t0 ſin le 
the effect of ſuch a nullity, as to the bygone profits; and came not to a deciſion. | Se 

** This deciſion doth not relate to the matter of alienations in fraudem creditorum, but to the ſubſiſtence c 
the marital obligation (whereby the husband is !iable for the wife's debt) even after the diſſolution of the wit 

riage, in quantum vir lucratus eſt. See above, I. 4. 7. — 4m * Th 
During the currency of two long liferents, which in the computation of the father's eſtate were eſtimate inhibie > 
not ſecundum eventum, but as they were worth when the bonds were granted to the children. But afterwa'® 4k 2 
in the ſame caſe (Harcarſe, bonds) 28. July 1688. the liferents were computed according to the full time tbeſ on 5 
ſubſiſted. $6: 2 "ey 
See above I. 1. 16. 1 F. againſt all. * F 3. Inſt. quib. ex cau. minumit. b And February 6. 166% TG 
Lord Loure contra Earl of Dundee. © I. edit. d arg. J. wt. $ 1. in fine. $2, Junct. I. 6. y 11. D. 4% 1 f 2 
| E 


fraud, cred. © d. l. 6. pr. 


Tit. IX. Neßparation, &c. N 
| iſponer's eldeſt ſon only, January 16. 1677, E. Glencairn contra Briſbane. The 
like, where the purſuer had obtained a prior minute of ſale for a greater price: 
et it did not reduce a poſterior infeftment purchaſed bona fide, tho for a leſſer 
brice, being competent, July 18. 1677, Murray of Keilor contra Drummond of 


1 

* ac! anie. RE 5 1 1 | 

a Hitby, Tho' the ſtatute mentions only the annulling of diſpoſitions, &c. yet 
nd WE: i. ordinarily extended to bonds or obligements, whereupon appriſing, adjudica- 
R on or arreſtment follows s, and likewiſe to renunciations and diſcharges of per- 


nal faculties and reverſions h. | 

_ 5x, Tho diſpoſitions or other rights be for equivalent cauſes onerous ; yet 

yy the poſterior part of the ſtatute they are accounted fraudulent and reducible, if 
hc. bankrupt, or the interpoſed perſon in truſt, do by voluntary gratification pre- 

cr one creditor to another, who hath done more timeous and lawful diligence, 

Occemnber 11. 1691, the creditors of Langtoun and Cockburn competing. Where the 
rc found, That the execution or the charge given upon letters of horning a- 

10 gainſt a debitor, who is ohαratus, and burdened with great debts, and againſt whom 
Wc vcral legal diligences are beginning to be raiſed and execute, albeit the debitor 


be event, and likewiſe the executions upon letters of inhibition againſt the debtor 
Whinſclf fo burdened, do render the debitor incapable to grant voluntary rights and 
te ofettments in prejudice of the other creditors their ſaid prior diligence, But where 


® or aſſignations, neither the tenor nor extenſion of the ſtatute reacheth theſe 
itors againſt him. NT 1, Ko 8 

= Sverrbly, Where that clauſe of the ſtatute bears the annulling of deeds done in 
ratification, or preference of one creditor to another, who hath done more time- 
oos diligence by inhibition, horning, arreſtment, compriſing or other lawful mean, 


algentiæ, the debitor or his truſtee cannot prevent the courſe of that diligence by 
referring another creditor, doing leſs diligence. For, if the meaning were of 
n appriſing perfected by infeftment, or arreſtment by a decreet to make forth- 
coming, there needed not this remied ; for theſe diligences, being complete, 
gw ould exclude any other poſterior diſpoſition or diligence : yea inhibition, if the 
W-xccutions were complete and regiſtrate, would of itſelf be effectual to reduce 
E poſterior deeds ex capite inlibitionis. But if theſe diligences be only inchoate ; as 


f the inhibitor had begun his execution, but had not compleated it at all the mar- 


c 
the et-croſſes requiſitei, yet any diſpoſition, infeftment or other rea! right made to 
then 5 another creditor nedio tempore, leſs vigilant, is annullable thereby ®, Decem er 15. 
nin! 66 5 and February 25. 1667, Elies contra Keith and Wiſhart * or, if lands be 
red enounced to be appriſed, or ſummons of adjudication be execute, rights thereaf- 
and er made to other creditors doing leſs diligence, (ch in curſu diligentiæ, with the 
, Hb thereby reducible, altho' done before the decreet of appryſing or infeft- 
IT ar EE 3 5 . „ . 
in Bat inhibition, appriſing or adjudication, inchoate, have no effect as to move- 
s the able rights, not being, as the ſtatute requires, diligences which duly can affect 
) the /h) ſubjectsu. Neither doth the laying on of arreſtment affect heritable rights, 
di PRs fo cannot hinder the debitor to diſpone theſe to lawful creditors doing leſs di- 


ence“k. But horning is a diligence, relating both to the moveable eſtate by 
Wngle eſcheat, and to the heritable eſtate by liferent eſcheat ; and therefore, after 
| : | 5 ——_ 


he male 

U mae Le Theſe two deciſions have nothing in relation to the challenge of deeds upon the inchoated execution of 
war $ lons. | | | : | | 

ne the This muſt be underſtood of heritable rights to land property, and obligations upon which infeftment has 


declared arreſtable. 


actenus emendawit, notaſque adjecit Joanne, Gordon Furiſconſultuss, Ii F . that ſubject. 


ad not appear at the time to be altogether inſolvent, and not proved to be fo by 


Lebitor of an entire eſtate pays his lawful creditor, or ſatisfies him by diſpoſitions | 


ec, albeit there be inchoate and incomplete diligence at the inſtance of other cre< 


„ 
* 2 . 
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duly to affect the dyvour's lands or goods, or price thereof; the meaning is, that, 
vrhen theſe diligences are not complete, but inchoate, and the creditor is in curſu 


followed. By act 51. P. 1661. all bonds, &c. upon which no infeftment has followed, tho' heritable, are 


1 edit. 8 F. follow. b J. 1. 6 2. J 3. D. eod. i See below IV. 50. 10. | k See below IV. 50. 11. 
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the charge of horning, (this diligence) is effectual, February 12. 1675, View Wl Mp 
contra the executors of Ker and Pallat ; July 18. 1677, Murray of Kilor contra Drun. eat 
mond of Machany ; January 25. 1681, Bathgate contra Bowden. And lately in the AF + 
forecited caſe of the creditors of Cockburn and Langtoun, which occaſioned a diff. 5 | 
culty in the ranking of the voluntary rights and adjudications, which the Lord "ol 
have ® determined wm. 3 1 | . 

But this ſtatute will not annul diſpoſitions or other rights made in,, favour e cr 
thoſe perſons, who have uſed the moſt effetual diligence July to affect the ſub. WY Ka 
ject, becauſe this prevents expences, prejudicial both to the debitor and co-cred;. AY Sp 


tors, and is not contrary to this ſtatute, Fo = 
Neither will diſpoſitions or other rights, for equivalent cauſes onerous, made uf (4 
creditors, be annulled if not done in curſu diligentiæ; but if the co-creditor inſſt i 
not in his inchoate diligence till it be complete, he hath not the benefit of the ſtatute, | 
nam vigilantilus et non dormientibus jura ſubveniunt ®; and therefore the diſpoſition mY 
was not reduced at the inſtance of a creditor who had appriſed before a diſpoſition, mY 
but for ten years had neither obtained infeftment nor charged the ſuperior, Feb. 
ary 8. 1681, Neilſon contra Roſs of Pittindrich. But how long this negligence in 
muſt be to exclude, muſt neceſſarily be in arb:itrio judices*, Neither will thi ne f 
clauſe of this ſtatute annul diſpoſitions made to buyers for a juſt price paid, when 
the price was not an anterior debt due to the buyer; for there, there is no pre. 
ference of one creditor to another, but a lawful bargain in commerce, where the offer 
buyer neither doth nor can know inchoate diligences, but only ſuch as are com- 
plete and regiſtrate, (except in the caſe where the ſubiect becomes litigious, which Meo:r 
is not to be extended to every diligence in prejudice of purchaſers of lands, where Mower 
by rights would become very uncertain, eſpecially when irredeemab e rights a Ma 
purchaſed ; but againſt the purchaſing of bonds, annualrents or wadſets it may e 
more extended) as in the former caſe, Neiſſon contra Roſs, where this defence was ff 
was alſo ſuſtained, that the diſpoſition was for a price paid and for no anterio {MWrto t 
debt. And in the former caſe Bathgate contra Bowden, the diſpoſition after hot - D. cen 
ing, tho' it was in the terms of ſale, was only annulled becauſe it was granted H gainſt 
anterior debts due to the buyer, in prejudice of another creditor's prior diligence, od 
and ſo fell under the act of parliament. e 5 
Fraud is no vitium realè affecting the ſubject, but only the committer of the ales 
fraud and thoſe who are partakers of the fraud, as is clear by this ſtatute (wh ene « 
bears) o an exception of lawful purchaſers not partakers of the fraud. But wher Mi: 
the right purchaſed hath evidence of fraud in itſelf, the purchaſer, tho' for a j le pu 
price paid, is thereby partaker of the fraud, and ſo may be excluded. As, if th % b 
right acquired bore * for love and favour,” or if it be betwixt conjunct perſons, Dong! 
purchaſers muſt inſtruct the cauſe onerous. As when the right purchaſed wa 
from one brother to another, December 23. 1679, Gordon of Troquben contra Ft 
guſon of Keiroch ; January 24. 1680, Crawfurd contra Rer. 
Eigbiiy, Tho' the manner of probation by this ſtatute, be by the oath of the put 
chaſer or writ, yet the narrative of ſuch rights being betwixt conjunct perſons, al 
beit it bear cauſes onerous, muſt be otherwiſe aſtructed, wherein witneſſes anl 
other evidences will be received o, which is not only ſuſtained as to diſpoſitions b 
parents to children, but by brothers and fiſters to brothers or to good-brothers and 
good-fifters, yet not to two perſons marrying two ſiſters, where there is but af . 
nitas aſſinitatis: it hath alſo been extended to uncle and nephew where other d mill) 
cumſtances concurred, January 18. 1678, Kinloch of Gourdie contra Blair; D the m: 
cember 18. 1673, creditors of Tarſapy contra L. Kinfauns**, The like effect 15 AK 
rights acquired in name of children in the family who have no viſible eſtate oh er reli 
1 | | (nc BY 19. 
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Denunciation having been delayed for five months after the horning, this was found a ſufficient degree 
negligence, to exclude reduction of a diſpoſition granted to another creditor in ſecurity, after the horning, 
before the denunciation, Jh q. 1709, Drummond contra Kennedy. | | 
„ Tho' in the caſes here quoted the diſponee was uncle to the bankrupt, yet that circumſtance appe#" a 
have had no influence in the deciſion. The queſtion was not with reſpect to the neceſſity of inſtructing they Z 
neroſity of the deeds, which in the whole of the argument was ſuppoſed to have been ſufficiently inſtrufted; bible 5, 
2 diſpoſitions were in both caſes reduced as being fraudulent onnium bonorum to one creditor in preferenè , ++a'.,, 
others. | | | I i 
m F. Has mm See below IV. 35. 17. & 18, L. 24. F. Rue in fraud, credit. nn, F, no parenthe® . 12. P. 
0 F. bearing. 9 See below III. 7. 2. | 1 8 
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Y eſe are held fraudulent, and may be affected for the father's debt, as hath been 


: "il requently decided K. . 8 wy | | 
e XVI. Spuilzze a is the taking away of moveables without conſent of the owner 
f. order of law, obliging to reſtitution of the things taken away, with all poſ- 


le profits, or 70 reparation ( therefor ) according to the eſtimation of the injured, 
ade by his juramentum in lifem. Thus things ſtollen or robbed, tho they might 


of 1 1 de criminally purſued (for) as theft or robbery, yet they may be (alſo) civilly pur- 
b. ied /r) as ſpuilzie. 5 CANS oe 
i. I Spuilzic inurit labem realem, whereby the goods may be recovered from purcha- 


3 ; ſers bona fide, November 91. 1677, Hay contra Leonard and others. The profits 
f things ſpuilzied are called violent profits, becauſe they are not ſuch ordinary 


it rofits as the perſon ſpuilzied uſed to make of the goods, but ſuch as he might 
te. have made thereof, where the things ſpuilzied have profits, as horſe, oxen, or o- 
on her cattle, and inſtruments, or other tools. But corns and the like have no pro- 
on, gts. The violent profits of an ox ſpuilzied in labouring time, was modified to 


„re ſhillings Scots per diem, February 28. 1668, Lord Juſtice Clerk contra Hume of 
ntbill. But the modification depends much upon the violence and atrocity of 


hs bc ſpuilzie, and the arbitriment of the Judge. „ 

en XVII. In ſpuilzies the purſuer needs no other title but poſſeſſion, from whence 
re: u right in moveables is preſumed; and therefore (proceſs for ſpuilzie of goods in 
the Wc offers was ſuſtained upon the purſuer's having the keys, and the defender's break- 
m. ing up the coffers, not being done by parents or maſters, 7% 25. 1676, Maxwell 
ich om ra Maxwell. A relict in poſſeſſion was admitted to purſue a ſpuilzie of corns, 
ere: ſowen and reaped by her huſband, tho' not confirmed by her, July 26. 1626, 
a Re! contra Kerfee ee. CE hay ns 

be pu lzies muſt be by unlawful meddling or acceſſion thereto; and therefore it 


as found relevantly libelled, that the goods ſpuilzied were immediately received 
to the defender's houſe, January 26. 1628, E. Roxburgh contra Ln tcun; Had. 
VD cember 2. bo, contra Denniſtoun. But a ſpuilzie was not ſuſtained a- 
eainſt a perſon as acceſſory, who being charged by the meſſenger, did appriſe the 
goods upon the ground, tho in other ſolemnities the poinding was illegal, for 
rhich he was not anſwerable, Hope, ſpuilzie, Butter contra Gordon. Spuilgie 
ales all perſons acceſſory or concurring liable in ſolidum, and decreet obtained againſt 
ne of them hinders not proceſs againſt the reſt, till ſatisfaction be made, Hope, ſpurl- 
ee, Bane contra Bruntfield ; January 17. 1668, Strachan contra Moriſon. . But, if 
e purjuer tranſact with one of the parties guilty for good deed, all the reſt are freed, 
be may freely paſs or forbear the purſuit of any one, Had. June 20. 1611, 
Douglas contra Loch and famieſon. The like found in the caſe of a diſcharge to one of 
wa parties, tho it did not bear ſatisfaction, but money was proved paid, Hope ſpuilzie, 
Douglas contra Young, The like, tho the diſcharge bore, but prejudice of the ſpuilzie 
Wegornft the reſt, Hope, ſpuilzie, Douglas contra Keith,  ., Ry 


pu- XVIII. In a ſpuilzie, the fact being proved or acknowledged, as to ſome 
„ J. particulars libelled, the purſuer's oath will be admitted to prove the reſt of the libel, 
and #3 ho' conſiſting of divers kinds of things, March 8. 1628, Broun contra Murray. 
0s VI XIX. Spuilzie is elided, Fir/, if the deed was warrantably done, at leaſt hong 
-s and ee by a colourable title, as by cuſtom; and ſo the ſpuilzie of a horſe was elided, 
t off Pecauſe he was meddled with (as being carrying corn out of the thirle to another 
r ci 11”) according to the cuſtom of the country, whereby the horſe 1s forfeited to 
Dbe maſter of the mills, and the corn and ſeck to the miller, March 14. 163 5, 
t 15 WIE boy contra Menzies; r but was not elided by a diſpoſition of the goods libelled 
„ i er relief, being meddled with brevi manu, ſeeing diſtreſs was not inſtructed, Ju- 
thel 19. 1633, Kirkwood contra Ferguſon *** ; but where there was a diſpoſition, and 
ing, WE yaQts.P. 1696. further remedies are provided againſt alienations fraudulently made by bankrupts, in. 


22 


I Ger to gratify favourite creditors. | | | | | 
ml e 5 this caſe it was found, that where ſpuilzie is purſued after three years as wrongous intromiſſion, each 
wy 


the er is liable pro rata, and this intromiſſion is preſumed to have been equal without proof. It ſeems to have 
14. 15 ale s, December 2. 1609, contra Kenneſtoun, That defenders, in an action of ſpuilzie, were only 
| 7 Ps | | | 
rent ; 


: " This deciſion was afterwards altered, and the contrary found, December 14. 1633, betwixt the ſame parties. 
3 See above I. 9. 15. 3. 4 See below IV. 30. 1. et eg. 2. Stat. Rob. I. c. 12. 944 See II. Sat. Rob. I. 
= 125 P. 1449. c. 20. r F. no parentheſis. rr Stat. Gulielmi, c. 9. 8. Craig II. D.8.4 9. 10. 
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inſtrument of poſſeſſion, albeit the diſpoſition was u] Loncrum, and poſſeſſion EL 

retained for two years, yet it was found ſufficient contra ſpolium, eſpecially ſeeing 1 

there was no violence uſed in attaining real poſſeſſion of the goods, J cry 30 

1662, Irvine contra Mccartney. And the ſpuilzie of a horſe was elided, becauſe ty 

purſuer having committed hameſucken and flaughter, was taken by the defendi AR 

with the horſe, as being Baillie of the barony where he did it, Had. January ;, ln 

1611, Baillie contra Lord Jorphicben. And a ſpuilzie of corns was elided by: the A - 

defender's entering in poſſeſſion of the ground, whereupon the corns were groy. . 

ing, Hope, ſpuilzte, Eliot contra Lord Euckleugh, It was alſo elided as to a meſſy. 

ger, becauſe he poinded the goods libelled by virtue of letters of poinding dired. 
ed againſt the purſuer, ( unwarrantably raiſed, there being no concluſion 1 
the decreet againſt him, March 4. 1628, Scot contra Banks. Or if the de fende | 

meddle with goods by a title or warrand from any other party to whom they b. 

longed, and by whom Hey were poſſeſſed ; and tho this be contrary to the libel 1 | wil 

be ſufficient ; and if either party alledge right, the moſt pregnant will be preferred, 

Nicolſon de Hanes vi raptis, Guthrie contra Richie, So ſpurlzie was elided, becauſe the d. 

fender bug ht the horſe in queſtion from a horſe-cowpar, who had rode upon him to ſever Wi. 

markets as bis wn horſe, for the ſpace of ten days, Nico ſon, ibid. Roſs contra Steuar | 

XX. The ſecond exception againſt ſpuilzies is voluntary delivery, which wa 

| fuſtained, tho it ſeemed contrary to the libel, Sporiſieood, ejection, Cunninghane * 
contra M *Culloch, p. go. Nicoſſon de bonis vi raftis, Ruſſel contra Care. | 
XXI. The third exception againſt ſpuilzie, is, that the goods libelled wer 
lawfully poinded ; for, tho the decreet whereupon the poinding was raiſed ſhoull 
be reduced for want of formality, yet it will not be a ſpuilzie, unleſs it proceeded 

mala fide, or ſpreta authoritate judicis, as when a decreet proceeded and was u- 
ſed after advocation intimated to the party, tho' the inferior judge refuſed to re- Meli 
ceive, or record it judicially; or when the debt contained in the decreet vu 

fully ſatisfied before the poinding, Spo.7ſwwood, ejection, Vans contra Broun, p. 8K 
7 But the exception of poinding will be elided by this reply, That the purſuer o 
fered the ſum poinded for, at the time of the poinding, when the poinded goo 
were offered ; and upon reſuſal conſigned, Nicol _ de bonts vi 88 n ca- 
tra Wakoocd. 
XXII. The moſt ordinary reply againſt 8 is, chat the goods were not 
poindable, as being plough- goods, which are not poindable the time of labouring 
the ground, if there be other goods upon the ground ſufficient for paying the 
debt, according to the act of parliament, P. 1503. c. 98.* And it was found ſuff- 

_ cient, that there were other goods upon the ground, without neceſſity to alledg,W 
that they were the debitor's proper goods; or that the goods poinded were thei 

in labour, having been two or three days before in the plough, Decemter | 
1630, Gibſon contra Corſbie **, Yea poinding of plough-goods was found! 

ſpuilzie, being done in the ordinary time of plowing, tho the goods were d 
yoked that year, becauſe of froſt, June 7. 1678, Wood contra Stuart. 

I) here is another reply againſt poinding, that the goods poinded were not ti 
debitor's, but another offered to depone they were his, or that this offer was mad 
by his warrand, or by his ſervant; but it is not enough that this offer was mai 
by thoſe who had no direct, or preſumed commiſſion, July 6. 1666, Corbet contri 
Stirling. This offer muſt be made before the ſolemnity of poinding be ended 
but an offer was not ſuſtained, being offered about an hour after, to give ſumm# 
ry reſtitution, July 9. 1675, Cotts contra Harper. But this oath will not exclude 
probation, that the goods were the debitor's, or another's by way of declaratd 
that thereafter they (may) be affected by poinding, but is only like an oath of & 
lumny, that 2 poſſeſſorio hinders poinding. 

XXIII. The fourth exception againſt ſpuilzie, Is reſtitution of the goods p 
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By the ancient practice of the court t of ſeſſion, proofs before anſwer to each party were not allowed; 0 
below IV. 39. 4. & 5. 
** In the deciſion here quoted, it was not found neceſſary to libel that other goods were ſhown to the pero 


who came to poind, but it was expreſsly libelled, that they were the debtor's proper goods. 
See below IV. 47 „ F. might. 
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zied within twenty four hours, re inte; ra, or reſtitution at any time, if the goods 
be accepted and kept by the purſuer. 1 5 
RR XXIV. There is alſo a common exception againſt ſpuilzies upon preſcription. of 

cc years not being purſued within that ſpace, after the committing thereof, and 
he that by expreſs ſtatute, part. F679, c. 81. But this preſcription is only againſt the 
ooilzie as ſuch, ſo that it taketh away the privilege thereof, as to the violent pro- 
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9 Igts, of juramentum in litem; but it may thereafter be purſued, as wrongous intro- 
nion for reſtitution only; (and if many be purſued they are not liable in ſolidum, 
bot equally, unleſs a greater intromiſſion of ſome of them be proven, January 17. 
1668, Captain Strachan contra Moriſon,) which alſo is competent in many caſes, 
obere ſpuilzie is either not ſuſtainable, or elidable in its atrocity, as a ſpuilzie, nam 
eis exceptio excuſat a ſpolio, and yet action for reſtitution remains; and ſometimes 
the ſpuilzie may be reſtricted thereto, if the purſuer pleaſe, before litiſconteſtation; 
other wiſe he hath a ſeveral action therefor ; as if ſpuilzie be furſued, and an exception 
of lawful poinding admitted to be proved, the defender will be aſſoilzied from the 
spuilzie, even tho the decrect, whereupon the poinding proceeded, be reduced 
cor informality ; and yet the (purſuer } will have a ſeveral action for reſtitution, 
Which may be alſo decerned in the action of ſpuilzie. ” E” 
But ſpuilzie is not elided by maſters of the ground their bringing back the 
aocds of their tenants, by virtue of their hypotheque, ex interval, February 9. 
10/0, Part contra Cockburn of Ryſely. Neither was the ſpuilzie of a horſe elided, 
pbecaule he was found in the ſkaith, and was offered back within forty eight tours, 


ver BR pon payment of the ſkaith, unlets he had been put in a poind-fold, or ſafe 

ult piace, having water, graſs, or fodder, and that by the ſentence of a judge the 
ded laith hath been eſtimated, and the horſe poinded therefor, February 10. 1676, 

Duncan contra Kids; December 2. 1679, Beaton contra Hume. So ſpuilzie was not 
fe. elided upon alledging the purſuer had ſpuilzied or reſet as much of the defender's 
i goods, by the act 112. porl. 7. and act 16. parl. 10. K. James VI. unleſs the pur- 

Y ſuer had been a broken man and notorious thief of a clan, who could not 

> of- 


be reached by the ordinary courſe of law, November 29. 1678, More contra 
AM. Fredrich x. . V 30 
c. XXV. Intrufon and ejectionn are delinquencies in lands and immoveables, as ſpuil- 
ii is in moveables, and they differ in this; that intruſion is the entering in poſ- 
eeſſion, being for the time void, without conſent of the parties intereſted, or order 
ef law“; but ejection, as its etymon intimates, is not only the unwarrantzble en- 
F tering in lands, but the caſting out violently the then poſſeſſorx. In this there is 
violence, in the other wrong, but no violence in the entry, tho' it be a violent de- 
eention; and, in either caſe, the injured muſt be at leaſt repute in poſſeſſion : but 
(ie) the poſſeſſion muſt begin by ſome bodily act, it may be continued by 
che act of the mind (alone) b willing or affecting the poſſeſſion, which is conjectu - ed 


eſſor did corporally poſſeſs, and nothing appear that he hath relinquiſped his 
poſſeſſion, or bis affection thereto ceaſed, he is ſtill peſſeſſor, and is fo preſumed, 
E becauſe of his intereſt ; but if his abſtinence be ng and total, that he hath re- 
ined nothing, as the keys, or keeping of doors cloſs, then the poſſeſſion is hol- 
5 den as relinquiſhed ©; and he who enters by a real or colourable title, is no in- 
Wfruder, and cannot be extruded, but by warning, and proce's of removing; and 
E therefore, tho' intruſion be ſaid to be in the void poſſeſſion, it is only meant as to 
corporal poſſeſſion, there being ſtill a preſumed poſſeſſion animo on the part of 
F the injured. In other things intruſion and ejection do in all things agree; fo e- 
b- ection muſt be purſued within three years, parl. 1579, cf. 81. which is extend- 
3 ed to intruſion by theſe words of the ſtatute, That ejection, and o:bers of that na- 
e, be purſued within three yeers after committing ther.of, Had. February 2. 1610, 
: L. Craigball contra Kinninmouth **, — ee 5 
2 XXVI. 


* Summonds of recent ſpuilzie may be executed on fifteen days, P. 1585. c. 39. 


he antient method of removing maſterful poſſeſſors of land is mentioned, P. 147 c. 78. 
of the goods if they be accepted. u See below IV. 28. 1 et /e. II. 1. 19. & 20. "L.ul.C uk wi. 
"it. ff. de vi et vi arm. Y F. as. 2 L. 8. F. de acg. wel anit. joſ. F. continued aling & the adi of the 
I. 25. § 2. J. e. © L. 6. 51. J. 7. F. cd. d F. total or long. © See below II. 1. 20. 
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Nor preſumed from circumſtances ©: for if it be but a ſhort time ſince the poſ- _ 
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9© Inſtitutions of the law of Scotland. Book [ 
XXVI. Ejection is only competent to natural poſſeſſors, poſſeſſing by themſelve | 


tenants concur, Hope, ejection, Cunningham contra M.Culloch. This muſt be un. 
derſtood as to the oath in litem, for none can have the price of affection, but the 
natural poſſeſſor, nor the violent profits, unleſs the tenants inſiſt not; in which 
caſe the heritor may claim them, and in all cafes may purſue the ejector, or in. 
truder to pay the rent, or remove without warning. Intruſion and ejection ay 


not committed, but by entering into the natural poſſeſſion, or at leaſt by oui. % 
putting, or in-putting of tenants : for tho' tenants invert there maſters poſſeſſion, 2» 
and pay their rents to another, this will not infer intruſion or ejection : but in 


1 
* TER 
4 5 
2 13 
IF 


both theſe caſes, there are other remeids in law, by removing, or action for mail 


and duties, which is competent againſt intromitters. wy FRO 
Tho' ejection and intruſion preſcribe by ſtatute, yet it is only as ſuch, for taki 
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their hinds and cottars ; but not to an heritor for ejection of his tenants, unleſs the 
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away their fingular privileges, vix. the violent profits; for tho they be not pur. 


ſued within three years, yet they are competent, being libelled or * reſtricted to 
reſtitution of poſſeſſion, and the ordinary profits; and in this they differ from re. 
moving, which cannot be purſued but upon warning forty days preceeding Whit. Þ 
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ſunday; but theſe may be purſued at any time without warning, March 16. 1625 


Hay contra Ker, Spoti wood, ejection, Mowat contra Davidſon, July 15. 1626, 


M*Pedrick contra M*Clachlan. 5 e e 
Ejection and intruſion are founded eſpecially upon poſſeſſion, and the purſuer 


needs not diſpute his right, neither his way of entering t the poſſeſſion, which, 


tho' it were vitious, yet if it be continued by a conſiderable ſpace, and the poſ 
ſeflor be then ejected, he will not be excluded, by alledging his entry was vitious 


as if he had entered in the vice of a tenant, removed by the defender. Afr 
the death of the perſon ejefted, action was ſuſtained at the inſtance of his apparent bein, 
on condition that he ſhould infeft himſelf before extracting the ſentence, Nic. Blair 


contra Matthew *. But it was not ſuſtained at the inflance of the ſon of a woman e. 
jected, who could bave no heir, being neither prelatè, baron nor burgeſs, Hope, ejectin, 
Anderſon contra Yule. - But ejection was ſuſtained at the inſtance of infants, whole 


father died in poſſeſſion, and had an old infeftment, albeit a decreet of removing | 


was obtained againſt heir mother, they not being called, nor was the ejector al- 


| lowed in hoc proceſſu to diſpute the infants right. But Hpoliatus was found inſtant 5 


ly to be reſtored to poſſeſſion, February 19. 1663, Scot contra E. Hume. Hei 


the heir, tho in the mother's family, was not held as removed as her bairn ; yet T 


the ſpuilzie was reſtricted to re- poſſeſſion. 


XXVII. Ejection and intruſion are elided, by alledging the purſuer relinquithel 


the poſſeſſion, or did voluntarily remove, which muſt be proved by writ, d 


_ oath of party, if there be no matters of fact, from whence the de eliction doth & 
vidently appear, as tranſporting of the parties goods, March 2. 1637, Keith contri i 


Simpſon. This was alſo found proved by inſtrument, and the witneſſes infer 
tho the purſuer libelled violence, contrary to the inſtrument, Hepe, ejection, Cu. 
ningham contra M*Culloch. And alſo found proved by a renunciation, atteſted bf 


the ad of the defender's court, and other circumſtances, Hope, ejection, Lady MW 
nymuſe contra her tenants; the like upon voluntary removing, and renouncing u 


the purſuer's maſter's court, Had. June 15. 1610, Brown confra Ejection 
was alſo elided by voluntary removing or renouncing, after the defender's ent!) 
Nic. de vi, 41. June 1619, Robertſon contra Gray. But ejection was not elided h 
a perſonal obligement, to put in poſſeſſion the ejector, or by a decreet-arbitra 


ſeeing the entry thereto was not by order of law, or (by) conſent to poſſeſs, Spo'l 


arbiter, Mod contra Scot. _ EE A TREES 
Violent profits in ejection and intruſion within burgh are ordinarily ſuſtained fo 
the double maill; but in landward, the violent profits are accompted by the 


quantity of the ſeed the land can ſow, and the increaſe ſuch lands can yield dedv- 


cing 


. In this caſe the defender in the action of intruſion, inſiſted againſt the heir apparent of the purſuer, that s 
ſhould either be ordained to carry on the action, or that the defender ſhould be aſſoilzied from the action 


ver. * = apparent made this defence, that he was not infeft, which was not ſuſtained. 
i . alias | FT | ; | 
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= cing the expences of ſeed and labourage, and the profits the ſoums can yield 
= hich the land can hold, wherein are comprehended the calves and milk of 
cows; and the wool, lambs, and milk of ſheep, deducing the expences of herd- 
inge. In ejection and intruſion, the defender muſt find caution for the violent 
Hrofits at the firſt term of litiſconteſtation, or otherwiſe, decreet is to be given a- 
gainſt him, part. 1 594. . e 1 © 3 3 8 
e Succeeding in the vice is a kind of intruſion; but becauſe it is ordinarily conſe- 
quent upon removing, it is ſpoken to below b. | 5 ies 
_W xxVlll: i Meleftation is the troubling of poſſeſſion chiefly in and about marches 
of lands; the party injurer is obliged to refound the damage to the party injured, 
and the marches being cognoſced, he will be decerned to deſiſt, and ceaſe from 
WF:coubling in time coming; whereupon all perſonal execution is competent: It is 
alto competent when poſſeſſion 8 otherwiſe troubled. T bis is a mutual action, 
ang probation ordinarily is allowed binc indèe; for it is the ſame with the Roman 
aion fnium regundorum®; and in caſe of further trouble, /awhorrows and contra- 
2-140 will be ſuſtained, after the marches are cognoſced, which otherwiſe can 
bave no effect, while the marches and poſſeſſion are dubious. The proceſs by 
ieh moleſtation is determined, is called a cognition, the whole courſe whereof 
s clearly ordered, and ſet down by the ſtatute of ſeſſion, ratified in parliament 


1 587. cab. 42. whereby it is clear, that moleſtations were of old decided by ſhe- 


if, baillies of regalities, and other judges ordinary where the lands lay, by the 


eetermination of an aſſize, or inqueſt of the beſt and worthieſt in the country, 
d they may be till ſo purſued ; but if (they be purſued) before the ſeſſion, the 
EXT ords are not to hear and determine the cauſes themſelves, but to remit the ſame 
so the judges ordinary; or in caſe they be ſuſpect, to name others as judges de- 
eegate for that act, except only in thoſe moleſtations which do concern any of the 
ER of ſeſſion, which are to be heard and determined before themſelves. The 
aid judges ordinary, or delegates are firſt to hear parties debate, and to deter- 


Perdict; the moſt part of the inqueſt is to be landed men, worth three hundred 


E Wext adjacent paroches, as is fully ſet forth in the ſaid ſtatute. In theſe cogni- 
ons, the ſuperior muſt be called in all the diets of proceſs, Hope, perambulation, 
ED alder contra Forbes, And if the cognition be purſued by a liferenter or others, 


eorgubair. 


l things equiparate, both being violations of legal acts; and concerning both, 
ess ſtatute ®, That breakers of arreſtment, or the deforcers of poinding, or any 


; Fall be firſt paid of his debt and damages, for which he ſhall have ready execu- 
on againſt the injurer; which is further extended ®, That the one half of the eſcheat 
WY {be moveables ſhall belong to the party injured, if the executor of the proceſs or let- 


F hich muſt be underſtood in executions of ſummons, or charges of horning “. 
; ; ay make uſe of the firſt, which will infer a perſonal obligement upon the de- 


<<", or breaker of arreſtment to pay the ſums which were due to the injured, 
aereupon the arreſtment or execution did proceed, with the damage and inter- 


. July 25. 1633, Mitchel contra Laws and Stuart. The like was found in the 


* eforcement of a caption, and that the purſuer's having inſiſted criminally, ad 
® acom publicam, did not hinder him to inſiſt civilly for private intereſt, Decem- 
= 3: 1672, Murray contra French of Frenchland, which takes no place where 
1 e arreſtment is not for debt, but upon controverted rights and poſſeſſion, which 
| | | N 1 hinders 
Deforcers ma 
dee below II. 


T 3285 ©: 42. ' See below IV. 49. 3. & 4. & 7. n P. 1581. c. 118, » P. 1592. c 152. 


y be ſummoned civilly or criminally on fifteen days, P. 1587. c. 85. 


r., d 9 


ine the relevancy of the points to be proved; the probation (of ſuch points as 
oe probable by witneſſes) ** muſt be before the inqueſt, and muſt be decided by their 


g Wncrks of rent and above, in the pariſh where the lands lie, or failing them in the 


c heritor muſt be called, or otherwiſe the cognition is null. 16:d. Lothian contra 


XXIX. I Breach of arreſtment, and Deforcement, are by our law and cuſtom in 


ber legal execution, ſhall eſcheat their whole moveables, and the party Injured 


N : ers be deforced or moleſted in the execution, which yet ſhall ſtand as a valid executi on, 


ho the latter act be more favourable to the injured, yet being in his favour, he 


9. 44. IV. 29. 3. Þ See below Il. 9. 45. i See below IV. 27.1. * J. 13. F. de judicits, 
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tinue to pay controverted farms to the former poſſcſſor o. 


to keep the law, the reaſon whe: eof is, the ſafety and ſecurity of the people, wh 5 


half to the public *. By the narrative of the ſtatute 117. P. 1581. it is clear, that r. 
 merly * lawborrows were granted only for ſafety againſt bodily harm, in the perſon 
of the complainers, yet, for the reaſon therein expreſſed, the ſ1me was extendel 
- (thus) That the complainers, their wives, bairns, tenants and ſervants, ſhall be harm 


ſending, bunding out, reſetting, command, affiſtance, and ratihabition, whom they nd 
ſtop, or let, directly or indirectiy, otherwiſe than by order of law or juſtice. By tit 


parties fearing harm, who without citing the other party, but making faith updl 
their complaint, have letters of horning, ſummarily to charge the party com- 


g2 Inſtitutions of the law of Scotland. Book [ 


hinders not continuation of poſſeſſion, but only innovation, as when tenants cop. 
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Deforcement of a poinding was elided, becauſe the ſame was not done in lawfy i 
time of day, but before the tun, February 11. 1675, Douglaſs contra Fackſon ; ly Wil 
was not elided, becauſe the goods were atteſted to belong to another party, who, li 
oath had not been made thereon the time of the poinding ; neither when key Wl 
on the ground for the maſter's rent by hs ſervants, ſeeing they expreſſed not tha 
cauſe, nor craved ſecurity therefor from the poinder, February 1. 1628, Lord Hy. -þ 

tertoun c:ntra Kadie end Grieves : but if it had been expretsly cone for the ren 

reſting, it would not infer deforcement, if ſuch were truly reſting. Neither do 
reſiſtance of poinding of plough-goods in labouring time, where there are oth Mi 


goods ſufficient, infer deforcement ; ſo ſtopping of poinding by the maſter of thy - ; | 


ground, or lan lord of an houſe for that year's rent, infers not deforcement, g 3 1 
that he hindred entry, unleſs there were ſpecial warrant in the letters to make o 
pen doors, December 7. 1630, Dick con'ra Lands, EEE 
XXX. ? Con ravention, as it fignifies any act done againſt lawborrows, fo it implis end 


the obligation of the contrav-ener, and the perſonal right, which the uſer of the Mr: 


lawborrows hath thereby, and likewiſe the action, by which it is purſued, Fe Morde. 
the uptaking of all, it muſt be conſidered what lawborrows are, which the worl tra, 


itſelf infinuates to be caution found to do nothing but by order of law; for i ctio 


burrow or burgh, in our antient language, is a cautioner, and lawborrows is cautiu 


in equity have no more than the reparation of the damage they ſuſtain thro de ma: 
linquences, or illegal acts: but, to prevent ſuch delmquerices, and terrify evi 
doers, a greater penalty than reparation is appointed, a. cording to the quality ani 
eſtate of the injurer 4. The half of the penalty is applied to the injured, and the oth 
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leſs and ſtaithleſs in their bodies, lands, tacks, poſſeſhons, goods and gear, and now 
moleſted or troubled therein, by the ferſons c.mplained on, nor no others of their caufi 


ſame ſtatute it is alſo evident, that lawborrows are granted upon the ſupplication d 


— 


plained on, to find caution t ſupra ; and if caution be found, the action of col 
travention doth proceed upon, and conform to the act of caution ; but if obe 
dience be not given, the complainer may proceed to denunciation and caption 


but the contravention will proceed, tho' there be no caution found, but only! Ob 
charge upon the letters without denunciation ®, July 8. 1628, Semple contra ,, 
uingham *, unleſs the charge be ſuſpended, as uſes to be done when the penal J. The 
charged for is exorbitant, and not conform to the act of parliament. I. Th, 


Contravention,may proceed upon any delinquence, according to the tenor of tit 


_ 4 

act of caution or letters of lawborrows, which, tho' very comprehenſive, yn 1 
not ſuſtained upon any illegal deed, when the matter of right is dubious, 2 . >. 
matters of moleſtation, before the cognition, or before the marches be cle 0 
Spoliſewaod, contravention, Lord Balkaſkie contra Strang. Neither upon a de 
done by a colourable title, tho' afterward reduced, as entering in poſſeſſl "hp - 
by a null decreet, Hope, contravention, Moorhead contra Lord Barſeub "9. N. 
5 8 NeitbeII. p 
FTho' the libel in this caſe was only founded on the charge, yet the defender had found cantion before” . L 


contravention, which is mentioned as the ground of the decifion. It may ſtill therefore be doubted, whe! . 
charge on the letters of lawborrows, without denunciation, is ſufficient. The act P. 1597. c. 273. menu 
paſſing to the horn, and the Kubrick explains this to be the ſame with denunciation | 

** The queſtion which occurred in this caſe, was, whether a tenant, who had been removed by 4 a f 
and another put in poſicſſion, re- entering violently, could be affoilzied from contravention, by reduction e 
decreet of removing. lt was found that he could not. | TW 

© See below I. 18. 3. v See below IV. 48. 1. et ſeg. 14 P. 1593. c. 170. P. 1579. C. 77. F. bi 
t P. 1597. c. 273. | | 


R © 


ne 


rt. IX. e Reparation, &c. | 93 


N 9 either upon paſturing upon bounds controverted, or where there was no vio- 

cc or 7 fulneſi in paſturage, upon clear marches, Hope, contravention, Ander ſors 
era Calbraith; July 14. 1626, Grange contra Leſley. Neither upon a 
9 deed of ſpuilzie againſt the purſuer's tenant not complaining, tho' the lawborrows 
cars, men, tenants and ſervants to be harmleſs, which was eſteemed ſfilus curiæ, 


1 Nanuary 28, 1632, Grant contra Grant; and February 9. 1633, Lindſay contra 
t Denniſlaun. Neither was it ſuſtained upon deeds done by the defender's tenants, 
> ithout alledging command or ratihabition, or proving great wolence, Had. July g. 
ns RS: 6 11, Vauns contra Balnagown, or unleſs the deeds be manifeſt, or known to their 
1 MWnafters, as in conveening daily, and cutting another's woods. Neither upon 
ir Needs done by ſervants without warrand, unleſs they be menial ſervants, Hope, con- 


== vention, Galbraith contra Anderſon : yet contravention was ſuſtained u 

ort done to the purſuer's ſervant, tho' he was then rebel, being afterwards re- 
0 Waxed, Hope, horning, Bruce of Clackmannan contra Bruce. It was alſo ſuſ- 
eained upon attempts of injury, tho' there was no hurt, as a ſtroke on the breaſt, 
lis end offer to ſtrike with a whinger, Had. December 21. 1609, Greenyards con- 
the Rr Clactmamnan. And alſo upon a violent troubling the purſuer, without 
Fa order of law, tho' without damage, Spot: wood, contravention, Balcaſtie contra 
on rang. It is alſo ſuſtamed upon any delinquence, tho' there be another 
ri cQtion competent therefor, as pon moleſtation, Had. November 29. 1609, 
tion Dundas contra Cumming of Ironſide. Or for violent poſſeſſion after warning, 
who ee, de a onibus, Cunningham contra But, where the ordinary a- 
de tion was infiſted in, and decreet obtained, contravention was not ſuſtained, tho” 
ev he other was offered to be renounced, Hope, contravention, Jobnſtoun contra 
an( Lbarters. ) 86 85 
che Contravention was elided by the purſuer's granting permiſſion after the deeds li- 
ji belled to do the like, reſerving only damage and intereſt, January 11. 1633, Den- 
on „ſoun contra Lindſay. Contravention on ſeveral deeds may be ſuſtained, ſepara- 
nde n toties quoties: and againſt many contraveeners, contraveening in one act; but 


ar In ſuch caſes the Lords will modify and leſſen the penalty, within the rates of the 
wo of parliament, Had. November 29. 1609, Dundas contra Cumming of Iron- 
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ee. Contravention is not found purſuable before any inferior judge, other- 
ite the decreet thereon will be null by exception, Had. July 6. 1611, Kennedy 
aonra Kennedy of Garrihorn. In contraventions, the King's Advocate muſt 
WEoncur for the King's intereſt, but he cannot inſiſt alone, as when the pri- 
ate party hath diſcharged the deeds, even after the intenting of the cauſe, Hope, 
er avention, Forreſt contra Turnbul. TE © 1 e 
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on W Obligations Conventional, by Promiſe, Paction and Contract. 


enali . The original of conventional obligations. gatory, and by canon law, and by 


B I. The afts of the will, deſire, reſolution our cuſtoms. 


of k _— aud engagement, and their effects. XI. Kinds of contracts among ft the Romans. 
ye "Il. Pollicization or-ofer, and its effects. The exception de non numerata pe- 
1 Promiſe. JC cunia. Homologation. Conſent by fact. 
CI. Contracts in favours of third parties XII. Diſtinction of contracts according to the 
a * TT matter. NY 
ſe q . I. Pactions. XIII. Common requi/ites to contracts. | 
ub , ; . II. Naked pactions. XIV. Permutative contracts. The equality to 
Leu Il. Pactum corvinum. Pactum de 1 EE 
1 quota litis. = XV. Latent inſuſſiciency altereth contracts. 
2 Locus itentiæ. Solemnities of XVI. H 7 racts are effectual 
beiden pœnitentiæ. Solemmnities of XVI. How far mutual contracts are effect 
men0 writs of importance. == to aſſignies, without performing the 
dee Promiſes and pactions are morally ob- cedent”s part. „ 
on ol l 


RO M obediential obligations, flowing from the will of God, order leads us 
next to conventional obligations, ariſing from the will of man, whereby our 
| A a | | | Own 
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action: and therefore that it may appear, what act of it is obligatory; 


liged to God, or to another in relation to itſelf ; and therefore, if a party ſhoul 
expreſs a reſolution, to give unto, or to beſtow upon another any thing, tho thi 


ther compel the reſolver to perform, tho' it were never ſo fully cleared, or cot 


will is ſometimes abſolute and pure, and ſometimes conditional, (in «which 600 
the condition relates either unto the obligation itſelf, or to the performance, {ud 


formed, and have effect, when the condition ſhall be exiſtent ; but when the cor 
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own will tieth-us in that, wherein God hath left us free; for as obediential obj; 


gations deſcend from the principle of -obedience to God, and have their riſe ai 
reaſon from his ſovereign power to command, and our ablolute obligement y i 0 
obey; ſo in his gracious goodneſs, in the greateſt part he hath left us free, ay 
hath given power to none to exact, or compel us: yet ſo as he hath given tu : 
liberty in our power, that we may give it up to others, or reſtrain and engage i WM "ol 
hereby God obliges us to performance, by mediation of our own will ; yet ſy MY 1 
obligations, as to their original, are conventional, and not obediential. * 

Conventional obligations do ariſe from our will and conſent ; for, as in the begin, Wil fuſe 
ning hath been ſhown, the will is the only faculty conſtituting rights, wheths WA 3 
real or perſonal ; for it is the will of the owner, that naturally transferreth rig te 
from him to the acquirer: fo in perſonal rights, that freedom we have of diſp + 
fal of ourſelves, our actions and things, which naturally is in us, 7s by our en. FS . 
gagement placed in another, and ſo engagement is a diminution of freedom, confi, ma! 
tuting that power in another, hereby he may reſtrain from the doing, or compelui in a 
to the performing of that wheresf we have given him power of (reſtraint or ) exactin it. 
For in the creditor, the obligation is the power of exaction, and in the debtor, it is H rno 
debtor's duty or neceſſity to perform. RE - 5 | _ - 

But it is not every act of the will that raifeth an obligation, or power of e 722 
II. We muſt diſtinguiſh three acts of the will, defire, reſolution, and engagemm . 
1. Defire is a tendency of inclination of the will towards its object, and it is M aboi 
firſt motion thereof, which is not ſufficient to conſtitute a right; neither is reſc Bree 
tion (which is a determinate purpoſe to do that which is deſired) efficacious, hof p 
cauſe, whatſoever is reſolved or purpoſed, may be without fault altered, unleſ H gave 
accident the matter be neceſſary, or that the reſolution be holden forth to aſſu Sr 


] 


Others; the alteration whereof, without evident ground, importeth levity and i- ning 


conſtancy, and ſometimes deceit and unfaithfulneſs; but ſtill reſolution is but pet 
act of the will with itſelf, as deliberation is of the underſtanding, acting wit the 
itſelf, and it is unqueſtionable, nothing can be obliged to itſelf, tho' it be v. 
hat 
anyt 
Contr 
upon 
made 


reſolution related to the good of another; yet it is not obligatory, nor can that o 


firmed by word or writ. So it was found, that a reſolution expreſſed both wil 
word and writ, in favour of near relations, did infer no obligation, February u bounce 
1673, Kincaid contra Dickſon. It remaineth, then, that the only act of the vi 1634 
which is efficacious, is that whereby the will conferreth or ſtateth a power of contre 
action in another, and thereby becomes engaged to that other to perform. oc off 
III. Again, we muſt diſtinguiſh betwixt promiſe, pollicitation or o/er, facti ito wi 
and contract, the difference amongſt which, is this, that the obligatory act of the p. 
eit) 

aation 
he ot 
ig rc 
ira 
ſubſcr 
EXECUT? 


as are the ordinary conditional obligations, which, tho' they be preſently upon tl 
granting thereof binding, and cannot be recalled, yet they are only to be p# 


dition relateth to the conſtitution of the obligation, then the very obligation th 

is pendent, till the condition be purified, and till then it is no obligation“; 
when an offer or tender is made, there is implied a condition, that before it & ee, 
comes obligatory, the party to whom it is made muſt accept; and there Mdiſtin« 
an offer by a ſon, to pay a debt due by his mother, it were made known to K igatio 
accepted at ſuch a time, and in ſuch a place, was found not obligatory after i | obligat 
mother's death, unleſs it had been ſo accepted, June 24. 1664, Allan ca tation 
Collier ». So then an offer accepted is a contract, becauſe it is the deed of ti 


. Ear te 2, 
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VI. 
the offerer and accepter. _ | avert 
| lent o. 

« Sce above I. 3. 8. 2. See above f. 3.9. See below I. 10. 5. & 6. 2. | 
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it. X. 


a condition of 77s being, the acceptance of another. In this Grotius“ differs; 
ding, „that acceptance 15 neceſſary to every conventional obligation in equity, 
=. vichout conſideration of poſitive law; and to prevent that obvious objection, that 
1 oromiſes are made to abſents, inſants, idiots, or per ſons not yet born, who cannot ac- 
cot, and thereſore ſuch promiſes would ever be revokable, till their acceptation, 
nich ſome of them can never do: he anſwereth, that the civil law only holdeth, 

mat ſuch offers cannot be revoked, until theſe be ꝙ ſuch capacity as to accept or re- 
ie. Promiſes now are commonly held obligatory; the canon law hath taken off the 


be exception of the civil law, de nudo pacto. It is true, if he in whoſe favour they 
gu are made, accept not, they become void, not by the negative non- acceptance, but 
po fs by the contrary rejection. For as the will of the promiſer conſtitutes a right in 
e tne other, ſo the other's will, by renouncing and rejecting that right, voids it, and 


makes it return. This alſo quadrates with the nature of a right, which conſiſts 


uin a faculty or power which may be in theſe, who exerce no act of the will about 
init, nor know of it; fo infants truly have right as well as men, tho' they do not 
row, nor cannot exerce it. 


© | Promiſes with us are not probable by witneſſes, tho' within an hundred pounds, 
= 7; 3. 1668, Donaldſon contra Harrower ; February g. 1672, Word contra Robert- 
. The like was found of a promiſe engaging for a party, who bought goods, 


bout moveables, are probable by witneſſes, January 19. 1672, Dewar contra 
SS Brow: And the reaſon that our cuſtom gives no legal remedy for performance 
of promiſes of things of importance by witneſſes, is the ſame that the Roman law 
gave no action upon naked paCtions, but required that parties ſhould uſe a ſet form of 
cords in firpulation, to prevent the miſtakes of parties and witneſſes in commu- 


iu be conſcience and the honeſty of the promiſer. EO ond oaks £9 a” 

* V. It is likewiſe the opinion of Molina *, and it quadrates wth our cuſtoms, 
11 
at (- 
col 


hb 


Contractors, but he may compel either of them to exhibit the contract, and there- 
opon the obliged may be compelled to perform. So a promiſe, tho' gratuitous, 
made in favour of a third party, that party, albeit not preſent nor accepting, was 
bound to have right thereby, January . 1627, Supplicants contra Nimmo ; June 25. 
* 1034, Renton contra Aiton ; Fuly 7. 1664, Ogilby contra Ker; June 8. 16706, Irving 
Jus 
4 of offer, or when the promiſe requires ſomething to be done on the part of him 
ug 


of che promiſe is preſently obligatory tho' the effect be ſuſpended till the condition 
| lf exiſt) but if the condition be ſo meant or expreſſed, that it muſt preceed the obli- 
, ſud ation itſelf, as in mutual contracts, the one party ſubſcribing is not obliged until 
on ti be other party alſo ſubſcribe, or that he accept or conſent : and fo a contract be- 


Wing regiſtrate, 4 charge againſt the party who had ſubſcribed and conſented to the re- 


e ation, was found orderly proceeded, tho he who raiſed the charge had not 


n it abſcribed, ſeeing at the diſcuſſing he did ſummarily ſubjcribe and conſent to 
\ 3 FF ciron 0gainft himſelf thereon, as if the regiſtration had been originally againſt him 


igation is p-ovorMevecs, on the one part; the other where the obligation is ds, 


ations. 


b. jure heli, J. 2. e. 11. $14. ** Diſp. 265, enn See above I. 3. 9. L. 10. 3. & 6. 


Obligations Conventional, &c. 05 


IV. But a promiſe is that which is fimple and pure, and hath not implied in it. 


ot being a partner in the bargain ; for promiſes, when they are parts of bargains 


E nings; ſo now, when writ is ſo ordinary, we allow no proceſſes for promiſes, as 
ut u e penalty againſt thoſe who obſerve not fo eaſy a method; yet the promiſe obliges 


bat when parties contract, if there be any article in favour of a third party, at 
any time, eff jus qucæſitum tertio, which cannot be recalled by either or both of the 


gantra Forbes. Promites dependent upon acceptance may either be made by way 
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eo whom it is made, not as à condit:on annexed only to the performance (for then 


I 
* * * — * Fr 
2 rer * 


q Ptheroiſe, February 9. 1627, M*Duff contra M*Culloch **, Hence is our vulgar 
Wiſtin&tion betwixt obligations and contracts, the former being only where the ob- 


Wbligatory on both parts, whereby both parties are obliged to mutual pre- 


VI. Pagum or a paction, in law is defined, duorum pluriumve in idem placitum 
Nonſenſaas atque conventio, J. 1. 2. F. de pactis, et l. 3. ff. de pollicit. It is the con- 
ent of two or more parties, to ſome things to be performed by either of them; 
or it is not a conſent in their opinions, but a conſent in their wills, to oblige any 


of 
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96 Inſtitutions of the law of Scotland. Book I 


.of them. And it is much to be conſidered, whether the conſent be given animo obj. 
gandi, to oblige or not; for the ſame words will ſometimes be interpreted as ohlj. 
gatory and ſometimes not, according to the circumſtances ; as if it be jeſtingly q 
merrily expreſſed, whatſoever the words be, there is no obligation; becauſe there. 
by it appears there is no mind to oblige ; or if the words be in affairs or negotia. 
tions, they are interpreted obligatory, tho' they expreſs no obligation but a futurj. 
tion, which otherwiſe would import no more than a reſolution ; as Tztius is 90 
give Mevius an hundred crowns, in any matter of negotiation, this would be ob. 
ligatory, but otherwiſe it would 7mport no more but an expreſſion of Titius's pur. 
poſe ſo to do; yet becauſe (this purpoſe) is inward and unknown, it muſt be taken 
by the words or other ſigns, and if the words be clearly obligatory and ſerious 
No pretence that there was no purpoſe to oblige will take place. " 

If the promiſe be pendent upon acceptation, and no more than an offer, it i 
imperfe& and ambulatory, and in the power of the offerer, till acceptance; and 
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if he die before acceptance, it is revoked as a commiſſion or mandate, which ne. 


ceſſarily imports acceptance, and expires by the mandater's death, Morte mandaty. 
ris perit mandatum; ſo acceptance cannot be by any third party, unleſs he hay 


warrant for that effect; and ſo if a promiſe be made by one to another in favour pe * 
of a third party importing the acceptance of that third, it is pendent and revokab g. 


by theſe contracters, till the third accept . Mo | 
VII. The Romans, that they might have clear proof of pactions and agreement; 


would ſecond none with their civil authority, but ſuch as had a ſolemaity of word 


by way of ſtipulation, whereby the one party going before, by an interrogation 
the other party cloſed by an anſwer conform, which was clear both to the partie 
and witneſſes ; or otherwiſe, unleſs there were the intervention of ſome deed 0 
thing beſide the conſent, or that it were a contract allowed of the law, or ſuch 
other paction as it ſpecially confirmed *, without all which, it was called nudin 
pattum inefficax ad agendum. We (hall not inſiſt on theſe, becauſe the comma 
cuſtom of nations hath reſiled therefrom, following rather the cannon law, by 
which every pation produceth action, et omne verbum de ore fideli cadit in debitun" 
And. ſo obſerveth Guidelinus, de jure Nov. *** and Corvinus ad jus canon. de path. 
We have a ſpecial ſtatute of ſeſſion, November 27. 1592, acknowledging all paftum 
and promiſes are effectual : and ſo it hath been ever ſince decided, January 1h 
1631. Sharp contra Sharp *. * 3 
VIII. Even pactum corvinum de hereditate viventis, is found binding with us 
tho' among the moſt odious, Fuly 6. 1630, Aikenhead contra Bothwell. But pactun 
de quota litis, whether it be a naked paction or promiſe, or a mutual contract, 
rejected both by the civil law and our cuſtom; whereby advocates, in place of thel 
honorary, take a ſhare of the profit of the plea ; which is to prevent the ſtirring 
up, and too much eagerneſs in pleas, and was extended to an agent or writer, | 
he had made ſuch a paction before, or during the plea ; but not after all plea wi 
ended, having given bond to an apparent heir to denude himſelf of a right (wh1) 
he had acquired for ſums of money, and had thereupon led adjudication contra hart 
ditatem jacentem, on condition of getting his expences, and a fourth part for Ib 
pains and hazard, February 24. and July 23. 1675, and January 6. 1676, Hut 
contra Niſbet writer bv. An alledgeance of pactum de quota litis being proponed by il 
defender, debtor, and not by the party who became bound by the paction ; the Lit 
znclined to ſuſtain the nullity, and ordained the purſuer to depone in preſence of his 
dent, but reſerved to themſelves to determine what it ſhould operate, June 23. 1000 
Ruthven contra Meir. 5 5 1 
Pactions for money, or other prize played at games of chance, ſuch as cards, dic, 
&c. found valid as to the debtor; but the excreſs to be conſigned for the uſe of the pl 
if it exceed an hundred merks, by the act of Parl. 1621. c. 14. November 12. 1660 
Park contra Sommervile x. TTY 1 
5 un 


See further regulations with regard to money won at play, gth Hun. c. 14. 18th Geo. II. c. 34. 

See above I. 3. 9. I. 10. 3. & 5. 2 Vide l. 6.1. 7. 5. ff. de pactis. zz C. 1. & 3 4 
Jur. canon, de pattis, x22 L. 3. c. 5 F ult, 2 See below I. 13. 14. See below I. 14. 2. & P. 1594 © bs 
prohibiting even onerous purchaſſes of depending pleas by members of the College of Juſtice. 


rt. X. Obligations Condentional, &c. 97 


IX. Inflead of the remedy of ſtipulation, the inconveniencies that rejected naked 
actions among the Romans are remedied with us by theſe means; Firſt, I the matter be 
fof great moment, or which requires to its perfection ſolemnity in writ, all ſuch 


1 until writ be ſubſcribed, ſuch as diſpoſitions of lands and heritable rights, tacks, 
rentals, and aſſignations to writs, Sc. In all which, there is locus pænitentiæ, 
even after the agreement, and either party may reſile, till the writ be ſubſcribed 
and delivered. And it was ſo found, tho' the buyer, by a miſſive letter, wrote, 
that he thought he would not be able to furniſh the money, but that he would 
not paſs from the communing ; ſeeing there was no minute nor obligation other- 
Vie, January 28. 1663, Montgomery of Skelmory contra Brown. So it was alſo found, 
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cat a cautioner ſubſcribing a bond, given to him in order lo be ſubſcribed, might 


eile before it was re-delivered by him, tho' it was ſubſcribed, and delivered by the 
brincipal and other cautioners before, March 5. 1628. M*G1 contra Edmonſtoun. 
ye like of a bargain of land, agreed upon by word, ti ſome things were done 
yy the buyer in contemplation thereof, 7heſe being reſtored, December 5. 1628, 
lſpbant contra Monorgan x. The like in a tack for ſeveral years, which was 


5 January 29. 1630, Laurie contra Kier; July 16. 1636, Keith contra bis tenants. 
4 verbal tack for a year it was found could not be paſſed from, ſeeing the tenant 


by, as thereby in poſſeſſion, and had been warned before the agreement was made, Hope, 
rome, Adamſon contra Fullerton. Neither is there locus pœnitentiæ in pactis libe- 
M 


By ori, where any right is paſt from or reſtricted, and no new right to be made, 
Vecember 12. 1661, Hepburn contra Hamilton of Orbiſtoun. The like in reſtrict- 


] = 
8 
IS 


00 ment, produced a bond granted by the gd. to a third party with a blank ofſignation, 
1 pnd pleaded compenſation thereon, after this defence was ſuſtained, and decreet pro- 


wounced, having got up from the proceſs the bond and aſſignation before it was deliwer- 
Id to the charger; and having purſued the charger for payment, locus pœnitentiæ 


bad before made uſe of for compenſation ; ſeeing the decreet was never extracted, 
bor the debts thereby mutually extinguiſhed, and no minute of the decreet extant, De- 


\ FEE AY fe * n 
=_ cp ON ene EE Ng 4D 
p | _— Se r e HP TNT. A . 

WE: 2 W e ee e ee N S * 22. r o 
J pb eo EE OS od ro oe CES 
- 25 92 2 2 = 2 8 be W 2 - * 183 9 — 5 3 4 

ES 3 3 „ 8 hoe es RNAP 3 oe UE Ep bet 7 : 5 . 2 F Ns 

be, OS af N : 


üer 9. 1674, Lord Balmerinoch contra the tenants of Northberwick and creditors 
n Sir William Dick. Yea, locus pænitentiæ, was found competent to reſile from 
* bargain, which might have been valid without writ; becauſe it was expreſsly 
thet reed to be redacted in writ, January 12. 1676, Campbell contra Douglas xx. 

"I 2 The other remedy we have inſtead of ſtipulation, is, that by a ſtatute of Parl. 
cr, 79, cap. 80. all writs of great importance are to be ſubſcribed by the party, or 
i We) two notaries, before four witneſſes **, wherein cuſtom hath interpreted mat- 
ich of importance to be that which exceeds an hundred pounds Scots; and it is ſo 
oy r extended, that, in matters where writ may, and uſes to be adhibited, proba- 


ais not admitted by witneſſes, but only by oath of party, or writ ; and by theſe 


51 W-mcdies, very neceſſarily introduced, the inconveniencies foreſaid are ſufficiently 
i KX. But let us inquire whether promiſes, or naked pactions, are morally obliga- 
* 


ies, or naked pactions, where there is no equivalent cauſe onerous interveen- 
8 do morally produce no obligation or action, tho' in congruity and decency it 


B b only 
| „ The contrary found, 23d July 1674, E. Kinghorn contra Hay, We 

Bb deciſion obſerved by Stair and Dirleton, 1ſt December 1674, Gordon contra Pitſligo, where locus pani- 
WT; {aid to have no place in gratuitous promiſes ; Stair mentions a different ratio decidendi. 


. Bn, att 5. Parl. 1681, the witneſſes to the party, or the notary's ſubſcription, muſt themſelves ſubſcribe, 
17 and the writer muſt be deſigned in the deed. | | | 
ib. 1. c. 6. I. 5. c. Is 


aorcements, promiſes and pactions are accounted imperfect, and not obligatory 
"O 


ond to endure but for one year, tho' the tackſman was thereby in poſſeſſion, 


ng an annualrent to a part of lands affected therewith, February 8. 1666, Ker con- 
ra Hunter. But, where a defender, in a ſuſpenſion of a charge againſt him for pay- 


as found competent to him, and that he was ſill in tuto to purſue on the bond which 


by the law of Nature? Few do contravert it, yet Conanus © holdeth, that pro- 


© lit to perform, leſt it be an argument of levity ; againſt which, there is not 
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for the which the law hath no ſpecial name; and therefore names them, do ut di, 
do ut facias, (faciout des), facio ut facias. e D 


name of Loan, ) Depoſitation or Cuſtody, Pignus or Pledge, of which hereafter, 


debtor, by which he acknowledges the receipt of ſo much money, either it 


diſſolution of the marriage. Theſe writs, for the ſpace of two years after thel 


6 


nov the cuſtom is, that the writ is not the ſubſtance of the obligation, but 1s onlſ 


98 Inſtitutions of the law of Scotland. Book l. 1 Tit 


only the teſtimony of the canon law, which inſinuates an anterior reaſon to ß 


own poſition ; but alſo / the civil law ©, There is nothing (ſays it) ſo congruoy | 
« to human truſt, as to perform what is agreed among men ;” and the edict Y 
conſtituta pecunia, ſaith, © It is ſuitable to natural equity; and faith further, 
ee That he is debtor by the law of Nature, who muſt pay by the law of nations 


„% whoſe faith we have followed *;” but eſpecially this is confirmed by the lay 
of Gode, „If thou be ſurety for a friend, if thou haſt ſtriken thy hand with , = 
« ſtranger, thou art taken with the words of. thy mouth ;” and the performance 
of words is acknowledged “ a part of Gods righteouſneſs *,” and acknowledged 
a part of God's faithfulneſs.” And if promiſes were not moraily obliging, 
they could have no effect, but by poſitive law, which is no more itſelf than « 
public paction, communis reipublice ſponſio s, et communis ſponſio crvitat's 33, and {0 i 
 laborans eodem morbo ; and then all pactions and agreements among nations would {am 


be ineffectual, and all commerce and ſociety among men would be deſtroyed, 


Pactions, contracts, covenants, and agreements, are ſynonymous terms both n 
themſelves, and according to the recent cuſtoms of this and other nations; ſo that jm 
it will be unneceſſary to trace the many and ſubtile differences amongſt paCtions ? 


and contracts in the Roman law. 


XI. This much only in a word for clearing this matter. Their contracts were 
of four kinds, either perfected by things, words, writ, or ſole conſent. Con. 
tracts by intervention of things, are ſuch as remain naked pactions, ine ffectua, 3 


until ſomething be given or done by either party to he other; ſuch are all thek 


contracts, which are called innominati, which have not a ſpecial name or natut Wm 
acknowledged in the law; and therefore oblige not by ſole conſent, but the 
giving or doing of the one party obligeth the other; as permutation, excambion i 


or exchange, when either a thing is given for another, or a thing is given fo 
a deed, work or uſe, or one deed or work is done for another (deed or thing) | 


Amongſt real contracts (there are others which have a ſpecial name, and of tbeſ 
the law numbereth four, mutuum and commodatum, (for which we have but the ſole 


Contracts perfected by words, are ſtipulations, which being wholly out of uk, 
we ſhall ſay no more of them, than what before is hinted. 


The third kind of contracts are theſe, which have their force by writ ; and 
therefore are called chyrographarii, from the hand-writ and ſubſcription of tit 


borrowing, or in tocher, and accordingly is obliged to pay at his day, or at tit 


date and delivery, did not prove the receipt of the money as they expreſſed, bit 
during that time, 1f the creditor purſue thereupon, he muſt prove the delivery d 


the money; and the law preſumed, that the writ was given /þe numerandæ pecund | - 
upon hope of delivery of the money; but after the two years, it preſumed te 
money to have been delivered, after which the writ is probative, and is the cauſe 


of the obligation, whether the money was delivered or not; and after which tit 
debtor could not prove the not delivery of the money, even. by the oath of the 
creditor ©; but this is alſo changed with us, and with he neighbouring nations 
as Balduinus teſtifieth!; and Boitius De conſuetudine ; and Rebuffus m. So ii 


a probation of the promiſe, tho' in ſome caſes it be a neceſſary ſolemnity ti 
which the parties may reſile, as hath been formerly ſhown ; but the writ ww 
S ſubſcribe 


cc L. 1. F. De pactis. 4 L. 84. § 1. De regulis juris. e Prov. vi. 1, 2. f Nehemiah H. 5 
Hebrews x. 23. 5 L. I. 88 L. 2. f. Delegibus, h & 2. inſt. De oblig. L. 1.5 1. De oblig. et act. 1 
et ſeqq. De præſc. Virb. L. 7. 2. F. De padtis. L. 10. C. eod. k L. 14. C. De non num. pecun. 1 Ad tit "i d 
De lit. obig. in Tom. 1. un. conſtit. regias in proœm. gi. 5, num. 5 9. 


Tit. X. Obligations Conventional, &c. 99 


; ES. bribed and delivered, proves from its date, and is valid unleſs it be improven; 

f yet ſo, as it admits contrary probation by the creditor's oath or writ, even tho' the 
Wit bear the numeration of the money, and do expreſsly renounce the exception 
Jof not numerate money. | 
—IS The laſt kind of contracts are theſe, which are by ſole Conſent, as are the con- 
tracts of Sale, Location or Hyring, Society, and Mandat or Commiſſion; but not only 
theſe, but all other promiſes and pactions are now valid contracts by ſole conſent, 
except where writ is requiſite, as is before expreſſed; and this conſent may be ei- 
ter expreſſed by Word or Writ, or Fact, by doing deeds importing conſent, which 
therefore is called Homologation , whereof acceptance of any right is a ſpecial 
ind. It takes place in many caſes, but it cannot take place unleſs it be proved, or 
3 preſumed that the homologator knew the right E and therefore a bond drawn in 
name of ſeveral appryſers, to communicate their rights, and ſubſcribed by ſome, 
EXE was found not homologated by one who ſubſcribed not; ſeeing it appeared not 
chat he knew thereof, tho' de facto, he concurred in purſuits with theſe appryſers 
to exclude other rights, July 6. 1661, Telzifer contra Maxtoun and Cunningham. 
Neither doth homologation take place, where the deed done may be attributed to 

another cauſe. And ſo a daughter poſſeſſing lands, in which ſhe was infeft by her fa- 
= ter, in ſatisfaction of her proviſions by her mother's contract, this poſſeſſion was not 
and to infer homologation and acceptance of the infeftment, ſo as to exclude her claim 
r !hoſe proviſions ; ſeeing her poſſeſſion of the lands might be aſcribed to her apparen- 
WT cy, 12th December 1665, Barns contra Young. But an infeftment in ſatisſaction of 
RE wife's proviſions, was found Homologated by her poſſeſſion frve or fix years, and ſetting 
BE ſeveral tacks as liferenter, tho there was a general obligement in the marriage contract, 
7 infeft the wife in lands of a higher value; and it was not inſtructed, that ever the 
ond, containing the clauſe in ſatisfaction, which was the warrant of the ſaſine, was 
ausn to the wife, and was only generally mentioned in the ſaſine, © according to the 
conditions mentioned in the bond; but her knowledge was preſumed, after ſo many 
adi, 14th November 1665, Skeen contra Ramſay. Neither doth payment of one 
article of a decreet-arbitral, homologate others of a different nature, Nevember 
22. 1662, Primroſe contra Duy*. Homologation of a father's legacy to his 
children, was inferred by his relict's confirming the teſtament without proteſta- 
tion, not to approve that legacy, February 19. 1663, Muir contra Stirling u. But 

where a relict in the confirmation, proteſted not to prejudge her own right, by 
and ga proviſion contained in the teſtament, in favour of her daughter, it was not found 
the to homologate the ſame, July 12. 1671, Murray contra Murray o. Homologation 
of a feuar's right was not inferred by acceptance of two years duty, after declarator 
the EE of nullity on a clauſe irritant, farther than that the full mails and duties could not be de- 
ther {RE manded for theſe two years, June 6. 1666, E. Caſſils contra Sir Andrew Agnew. 
bu Neither did the payment of ſome years annualrent after majority homologate a de- 
ry a WR <rect of poinding the ground, as being an act neceſſary to ſhun poinding of the 
uni, enants, February 9. 1672, Cockburn contra Halyburtan. Neither did a minifter 
e keceiving a tack-duty of teinds, hinder him to reduce the tack thereafter, as be- 
caulk ing et by bis predeceſſor without conſent of the patron, February 27. 1668, Chal- 
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1 teh ? contra Wood of Balbegno, Neither did the payment of annualrent after ma- ] 

f the Ip HL by a minor cautioner, paying it with the principal's money, and taking 1 

ia EC charge to him only, hinder the minor to reduce, February 14. 1668, Mackenzie } 

11 0 a Fairholm i. Neither did the payment of annualrent to an indigent ſiſter If 

| a er majority, exclude reduction upon minority, of @ bond granted by the minor to f 

bell] ST 5 ü 

-ribed EZ ike. Payment in this caſe was made, in virtue of a precept drawn by the one party-ſubmitter upon the * 

4 CoA the precept expreſsly bore, that it was drawn, as the price of an article uncontroverted, | F 

Ut "a ny wife had. beſides originally conſented to the legacy, by ſubſcribing the teſtament. i 1 

Ti 1 | 3 Was preſumed, that the diſcharge taken in the principal's name was obtained by his money, tho' not 4 
. Fn Fon oned in the diſcharge ; but the creditor was allowed to prove, that the money was really the cau- | 
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port acknowledgment of right, or exclude reduction and improbation, Decemjy 


| homologation of the truth of a debt, inferred by granting bond by a party in pr. 


did the accepting a bond from a common debtor jointly with another creditor, bo. O 
Veitch contra Ker. 


by the borrower's hand, was found to oblige him to reſtore, tho' another inſtant. 
ly borrowed it that ſame way from him; nor was the firſt lender's filence in a 


_ conſent, to his future ſpouſe's renouncing a part of her jointure after proclams 1 


But the conſent of a party to a decreet, was not found probable by the decret x 


nature, July 24. 1661, Buchanan contra Oſburn: but a party having offered in- . 
plement by inſtrument inſtructed by the oaths of the witneſſes inſert, of a decre H * 


100 . Inſtitutions of the law of Scotland. Book Ir. 


that ier, but regiſtrating, after majority, a contract by which, during his ming, Wl 
tv, he had confirmed his fiſter's bond, tho without charge or execution, was found y 

infer homologation, June 28. 1671, Hume contra Rentoun*, Neither did th 
confirming of a ſum as moveable, by one who was both heir and executor, hinds 
the confirmer to retarn it as heritable again/? a legatee or co-executor, June 28. 167, 
EKilgcur contra Menzies ; December 23. 1073, Mitchel contra Mitchel. Neither dot 


. W obli 
the granting of a precept of ſaſine in obedience 0 a precept from the Chancery, im. 


ing 
5 eth 
20. 1662, Mochrum contra Airiolland. Neither was a decreet found homologat con 
by taking diſcharge and giving a bond without abatement, (which might impor as 9 
tranſaction,) the granter being in the meſſenger's hands, under caption, Jul , re- 
1668, Rego contra Houſtoun ; and July 24. 1661, ack contra Fiddes. Neither wy 7 3 Lit 1s 
S Io 
ſon at London, for not finding caution judicatum fokvi, February 18. 1680, Bury chin 
contra Ewing v. Neither did allowance to a tenant in his rent, of annualrent pu 
by him r the creditor, exclude reduction of the bond on minority, tho' the alloy. he 


ere 
ance was after majority, December 14. 1675, Moodie contra MeIntaſb. Neithe 5 NM the 


Nees e 
. EPs 
* 75 


8 4 ree 
mologate the former ground of debt of that other creditor, February 1. 1674, 


Pets 
af OS 


au. 
ibited by ſigns, as the borrowing of a watch by a ſign mak exp 
com 
ed. 
act ſo ſubite, interpreted a conſent to the ſecond loan, Fuly 3. 1662, Lord C he 
contra Lord Pitſligo. But a dumb man ſubſcribing a diſcharge, was not found v dete 
infer his conſent, in favour of his fiſter, ſeeing he knew not what it imported, but 


Conſent may be adh 


Judy . 1663, Hamilton contra Eſdell. Neither was conſent to a march inferti ont 


ogainſt a ſmgular ſucceſſor, by the one heritor's building a dyke, and another's f. ther 
lence for a time tho” preſent, January 8. 1663, Nicol contra Sir Alexander Hope con: 
Neither was the knowledge and filence of an intended huſband found to infer hi ene 

rat 
tion, 7ho' be went on in the marriage, January 5. 1666, Lady Bute and her hi ; : | F 
band contra Sheriff of Bute. And albeit conſent to the contents of a writ, is c ate 
always inferred from ſubſcribing as a witneſs ; yet in ſome caſes it is, when h Lab 
conſent relates not to the tenor, but to the time of ſubſcribing, as an heir's ſub ad 


ſcribing as a witneſs to a writ on death-bed, June 25. 1663, Stuart contra Stumm ere 


without a warrant under the conſenter's hand; ſeeing it appeared that the mina re 
of the decreet on the judicial conſent, was not inſtantly written, but long afte, i and 
and it was no ordinary point in proceſs conſented to, but a tranſaction of a ſpeci prof 

no p 


which he had conſented, was not ſuffered to quarrel his conſent as not under hi kl 
hand, February 4. 1671, Lourie contra Grbſon, But conſent by a creditor 100 | ce 


right granted by his debtor, was not fou ad to be inferred by the creditor's ſubſcribin} B 01 N 


wWitneſs to the writ, February 1. 1676, Veitch contra Ker. Vea tho the writ did ben ike, 


the witneſs to be cautioner, unleſs it were proved by the witneſſes inſert, that te iſe 


9 I, . Catec 
writ was fully read to that witneſs before he ſubſcribed, July 26. 1672, Gordon c 4 " 
tra Menzies. OT af Cs en | = mw 
XII. Abbe! 
? em 
* The reaſon of the different conſtruction put upon theſe two deeds after majority, See in Vet. tir. minor. 1 oh 
Whatever is done after majority in implement of a valid deed, tho' reducible, will not infer homologation ; v _ ther 
minor has four years to determine whether or not he will uſe his privilege, and, in the mean time, may mal 


perform whatever he might be forced to do; voluntary deeds, to which the minor could not have been compe: . 7 | 


led, admit of a different conſtruction. | WW | 
** The Court was in this caſe of opinion, that the filence of the laſt proprietor ought to oblige his ſingu ea 


ſucceſſor to allow the materials to be removed, or to pay in quantum lucratus, . L Rn. 
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Frit. X. Obligations Conventional, &c. 101 
1 XII. All pactions and contracts being now equally efficacious, may, according 
o their ſubje&t matter, be taken up thus: They are either merely gratuitous, 
as he who obliges himſelf to beſtow a horſe is thereby bound, but there is no ob- 
$ligation on the other ; but if the donation be perfected by a preſent tradition of 
the thing gifted, there is no obligation contracted on either hand; or next, the 
obligation is gratuitous on the one part as loan, which is either by the free lend- 
iag of things conſiſting in number, meaſure and weight, which the law regard- 
h as a quantity, without regard to the individual body or thing (ſuch being 
commonly of equal value, according to their quantities, and are called fungibles, 
ls money, corn, wine), and in which the loan is expreſsly, or imp'icitly, for the 
e. delivery of the like quantities, tho' not the fame very thing “e. Or otherwiſe, 


W{:bftance: the former is called. mutuum, the latter commodatum; in both if the 
I thing lent be not delivered, this contract will be effectual to cauſe it be deli- 
W cred, tho' it be gratuitous, if it be in the lender's power *: but on the part of 
the borrower it is onerous ; for he is obliged either to reſtore the ſame body or 
che fame quantity. Such alſo is commiſſion or mandate, whereby the mandator doth 
freely undertake, and is obliged ſuſceptum perficere munust, and that freely (writh- 
out lire: ) but he is onerouſly obliged to reſtore what by the mandate he hath 
from the mandator, as the mandator is obliged to refound him his intereſt and 


ted. Pledge is alſo a kind of commiſſion, h in ſome meaſure onerous on both parts, 


- whereby the thing impledged is given to a creditor for his ſecurity, that he may 


aetain, and in caſe of not payment, ſell it, and pay himfelf by the Roman law, 
but he can only detain it for ſecurity, till he poind it, by our cuſtom. The other 
. contracts are ſuch as are onerous on both parts and obligatory on both parts, and in 
2 3 them there is alſo always guzd pro quo, according to the nature and intent of theſe 
contracts, obſerving in them an equality of the deeds or things to be done or given 


on either part, as not being of their nature or of the direct purpoſe of the parties, 


EZ 2ratuitous or donative. 3 ; 5 5 
RS For uptaking of theſe we muſt conſider, that all that can come in tt theſe obli- 


T gations, is either ſomething to be Given, or the Uſe or Fruit of ſomething, or the 


Labour, Work, or Deeds of perſons; and among Things, ſpecial conſideration is 


ere ſpecial contracts in relation to it, different from the exchange of other things. 
o then all theſe permutative contracts are either, fr/?, of things for things, as 


: are permutation, excambion, barter, Sc. Or of things for numbered money, 


and that is ſale; or money for money, as by bills of exchange. Or, ſecondly, 


prost, uſe, fruit, or work, may be either exchanged with things, and this hath _ 
s proper name, but is called in law, faczs ut des; or otherwiſe may be exchanged 


5 for the like uſe, profit, or work, neither hath this a proper name, but is called 


| I cio ut facias : but if the uſe and profit of things, deeds, or induſtry of perſons 


5 Abe exchanged for money or other fungibles, it is called location and conduttion *. 
FE Or , laſtly, if the contract be not to exchange totally things, uſe, or work for the 


EY ike, but to communicate them together, where there is an exchange in part, there 


Aries the contract of ſociety, in which ſometimes money or things are communi- 
aated. and the property conſtituted in the ſociety without diviſion, or ſometimes the 
T ule of things, or money, are by the ſociety communicated on the one part, and 

; the lubſtance of money on the other ; ſo that the property of the one's money 
emains his own, and the profit becomes common, and the ect of the other's mo- 
WY which is but equivalent to the profit on the tod of the firſt, becomes com men; or 
: there may be. communication of work with money, or work with work: and 


” Pr. int. 15 modis re contr. obli q | a 
R . | « -4F$ 2,04. 1611. 13. %. de mand. L 17. I 3. F. commod. 
L 5. H. 2. F. De præſc. Virb, 2 4 | | 3. inf | f "4 


it is the lending the uſe of a particular thing, to be delivered again the ſame in 


f lexpences. Such alſo is the contra of cuſiody or depofitum, which is a kind of 
W-commiſſion, whereby the depoſitar undertakes the cuſtody of the thing depoſi- 


ad of money which is the common token of exchange; and therefore there 
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hereafter. 


attainment of reaſon, but takes it as ſoon as truly it is, which in ſome is much Ez 


ordinary for ſtability's ſake, fixes it at the end of pupillarity, which in men! 
fourteen and in women twelve years of age; fo neither infants, nor 1diots or fi- 
_ Tious perſons, except in their lucid intervals, can contract: and this is to be cog- 
noſced by an inqueſt upon a brief out of the Chancellary, called the brief d 


Horning, Reidpeth contra Wauchop. 


Neither thoſe who are deceived, if deceit gives cauſe to the contract. We (hall 


fluence they have upon contracts, of which in the former title. Thoſe who 


be ober ved, but chiefly from poſitive law, for ſecurity of ſuch as are weak. Like 


L. 3. C. De in integr. reſt, 


102 Aduſtitutions of the law of Scotland. Book Ir. 


tho' theſe be the moſt ordinary contracts among men, yet there be as many vv. 
rieties of them as the variety of conjunction of theſe things, in the various uſa 8 
or humours of men, can make up; as the contract of inſurance, where mone 
or things are given, for the hazard of any thing that is in danger, whether it hy | 
goods or perſons. x DD 3 1 
We ſhall only then touch the common requiſites, f/f, of all contracts, an 

next, the ſpecialities of ſuch prime ones, to which law or cuſtom hath given ; 
ſpecial nature, that by the very naming of the contract and agreement, all the ob. 


ligations intereſts and conſequences thence ariſing, are commonly known an | 


preſumed, and are as effectual as if they were all expreſſed, without neceſſity , 
diſpute preciſely what reaſon and equity will conclude, from the nature of what; | 


done or faid. This ſeems to be the only profitable diſtinction betwixt contra; YZ 


nominate and innominate; for in all contracts, not only that which is expreſſei“ 
muſt be performed, but that which is neceſſarily conſequent and implied; by 
in nominate contracts, law hath determined theſe implications. We ſhall ther. 


fore ſpeak ſpecially of the contracts of Loan, Commiſſion, Cuſtody, Pledge, Excam. 3 J. 


bion, Sale, Location, and Contracts uſurary and Society. Tranſaction may well be 2 3 


numbered amongſt mutual onerous contracts, for thereby either party quiteth i 


part of what he claims, for ſhunning the hazard and expences of law; of which | 
- XIII. For the common requiſites and properties of contracts, Fir/t, They : 
muſt be deeds of the rational appetite or will, which, as we have ſaid, can on 


conſtitute rights; therefore the conſent of infants can work nothing, becauſe ſm 


they have not the uſe of reaſon, and tho' equity keepeth not one time for the ; 4 


ſooner and in others much later; yet poſitive law, following that which is mot 


idiotry, which is mainly for appointing the neareſt agnat to be tutor to ſuch : and 
the deeds of idiots are not only void after this inqueſt, but after their idiotry a 
furioſity whenever it began, which therefore muſt be cognoſced *; yet reduCtion 
may be ſuſtained without a brief, at the furious perſon's inſtance convaleſcing 
Feb. 21. 1632, Alexander contra Kinnier ; and at the inſtance of the furious pe- 
ſon's heir, Juby 26. 1638, Loch contra Dyke *. But it was not found compete bal 
by exception, Spotiſ. idiots, Crawfurd. Furioſity preventeth the eſcheat of tholt Wl 
who are ſelf-murderers, being then furious not knowing what they did, Hip, 
Secondly, Thoſe alſo who thro' fear or drunkenneſs or diſeaſe, have not for 
time the uſe of reaſon, do not legally contract. 1 


I Vinate 
Thirdly, Theſe who err in the ſubſtantials of what is done, contract not“ 


ffectie 
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not here debate of the effect of extortion, error, or circumvention, what in- 


are deaf or dumb may contract, if they have the uſe of reaſon, and if it appel 
they underſtood what was done, and expreſſed their conſent, by their ordinat 
known ſigns. And, laſtly, Poſitive law for utility's ſake hath diſabled minors hr 
ving curators, to contract without their conſent v. And that the contracts of m- 
nors tho" not having curators, or having them being with their conſent, are reftorab! 
upon enorm hurt, proceeds partly from the nature of contracts, wherein equality is d 


untd 


* x L. 40 
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| YJ r Obligations Conventional, &c. 103 


unto theſe are perſons interdicted *, of which before). This much, in the firſt | 
Place, as to the requiſites in the perſons contracting. 


Fend hy, In the act of contracting, it muſt be of purpoſe to oblige, either real- 
: = y or preſumptively, and ſo muſt be ſerious, ſo that what is expreſſed in jeſt or 


Worn, makes no contract. E 3 

= 7};-dy, In the matter of contracts it is requiſite, that it be of things in our 
ower in their kind; and ſo contracts of abſolute impoſſibilities are void? . And 
gtracts in things unlawful are alſo void * But tho' the particular thing be not 
n our power, and yer be not manifeſtly impoſſible, the contract is obligatory; 
ond albeit it cannot obtain its effect upon that thing, it is effectual for the equiva- 
ent, as damage and intereſt. Contracts may interveen where there intercedes a 
natural and obediential obligation, where it hath this uſe, to declare and expreſs 
ehe natural obligation to avoid debate thereupon: The proper matter of contracts, 
ut are things free, and the declaration or acknowledgement of neceſſary duties may 
Bbc free, tho' the duty itſelf be neceflary; yet where obediential and conven- 
oonal obligations are concurring, they are both obligatory. _ * 
IV. It is the property of permutative contracts, that the purpoſe of the con- 
Racers is to keep an equality, in the worth and value of the things fruit or works 
nterchanged, the value whereof is regulated according to the common eſteem 
End cuſtom of men in every place, and it is liquidated or known by money or ſome 
ungible like unto money, as ſugar and tobacco in the American iſlands; for 
money being the common token of exchange, and therefore having virtually in 


A 
+ 


uſe t all things, they are accounted better or worſe or equal, according as, by the 
th fommon rate of the place, they are worth in money for the time; the prime 


uch grounds of this common eſtimate are Neceſſity Utility and Delectation, whether 
not, t be real or imaginary, as Pliny * Margaritis pretium luxuria fecit, ſuch is the 
nz pbalue of portraits tulips or other flowers, upon which, in ſome places, a far 
 fy- reater rate hath been put, than any uſefulneſs thereof would allow; hence it is 
og: hat the rate of things do frequently change, as the neceſſity or eſteem of them 


fa Phangeth, and the more they abound, the eaſier is their rate. „ 

an But the queſtion is here, Whether in theſe contracts there be a moral neceſſity 

vs keep an exact equality, and that whoſoever ex poſt faclo, ſhall be found to 
o dave made an unequal bargain, the gainer ought to repair the loſer. In this the 

ing mant did not notice every inequality, but that which was enorm, above the 
per- palf of the juſt value; which our cuſtom alloweth not, June 23. 1669, Farie 

etem N entra Inglis bd. The opinion of Grotius © is for the affirmative, upon this ground 

hoe Phiefly, that the purpoſe of the contracters is to give one thing for another of e- 


| Anal value, without purpoſe to gift on either hand. Yet the contrary opinion is 
more probable in ſome caſes, wherein, tho' it be the purpoſe of the parties to in- 
erchange things of equal value without donation, yet that equality hath no deter- 
nate or certain rule, but their own opinions: for, as is ſaid before, the ſpecial 
fection and opinion of the owner, is a piece of his intereſt and enjoyment ; | 
nd if the thing be taken from him unwarrantably, and cannot be reſtored, the 
eparation is not according to the common rate, but ſecundum pretium affeftionis, 
who I ccording to the value the owner had of it; and if that owner ſell it for the rate 
ppeat i i thought it worth, it would be thought no leſs than cozenage, for the buyer 
ina offer (afterwards but what others thought it worth: If then the particular 
s h-: eue or eſteem be the firſt rule in ſuch contracts, when both parties being free, 
Fm. Aree upon ſuch a rate, there is here no donation, but a particular eſtimation, 
rot WE berewith either party ought to reſt ſatisfied. It is true, where there is no rate a- 
„ed upon, the common rate muſt be the rule, but it cannot always be a rule, 
Like eig the public rate doth but ariſe from the private rate, (except where by public 
unto EE uthority they are determined, which is but ſeldom) otherwiſe rates would ne- 
| 1 A | ns ver 
f. en. 1 o. D . | | e 
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ver change; but ordinarily the change of rates begins at particular perſons, au 
the ſecond contracters uſe for a pattern the firſt ; and the fuller the example h 
the ſtronger it is until it becomes common; and therefore it is ſafeſt to concu Yn 
with the law, which faith, © This ic the ſubſtance of buying and ſelling, thy 
the buyer having a purpoſe to buy cheap, and the ſeller to ſell dear, they com 
<« to this contract, and after many debates, the ſeller by little and little diminiq, RR 
ing what he ſought, and the buyer adding to what he offered, at laſt they agu 
to a certain price,” or as Seneca ſays *, © It is no matter what the rate be, ſeeing = | 
it is agreed between the {eller and the buyer; for he that buys well, ov jm 
* nothing to the ſeller.” Therefore, the equality required in theſe contrac, , 
cannot be in any other rate than the parties agree on; but in other things this e. = 
quality ought to be obſerved, as in any Penalty adjected, or Clauſes irritant, which LE 
therefore ought to be and are reduced to juſt intereſt, whatever the parties agree. ſn 
ment be. . 19 85 „„ 5 g 4 
XV. So then, ſeeing promiſes and contracts are morally binding, permutatin MY. 
contracts muſt alſo be ſo (without regard to an exact equality) elle they would , . 
bind by virtue of the conſent, but by reaſon of the matter; but in them, ash . 
all others, if any party hath diſadvantage by fraud or guile, it onght to be repair. 
ed; but not by virtue of the contract, but from the obligation ariſing from thy „ 
delinquence : and ſo “ unjuſt balances are an abomination to the Lord,“ becaur 
of the deceit thence ariſing: as alſo falſe money, and inſufficient ware by any 
tent inſufficiency or defect which was not obvious and eafily perceiveable byte 
acquirer, otherwiſe if it was perceivable , there can be no preſumption of fraul (Gs 
* his eye is his merchant f.“ But in other caſes, according to the ſentence «ME 
Ambroſe ; * In contracts,“ faith he, © even the defects of the things which a: 
* fold ought to be laid open, and unleſs the ſeller intimate the ſame, there 
« competent to the buyer an action of fraud.” So alſo, if the buyer take ada 
tage of the ignorance and fimplicity of the ſeller, and where there is no alteration 
of the common rate, nor ground thereof, aſketh or taketh more (for his money) 
it be not deceit, at leaſt it is againſt charity and honeſty: ſo it is when warte! 
kept up till pinching neceſſity, which raiſeth extreme dearth, or when ſome ſpe 
cial neceſſity of an acquirer puts him ſo upon the mercy of the diſponer, that 
may take a price, even above that which himſelf accounts the thing worth; f 
ſuch caſes, there is the violation of the natural obligation of charity, wherelſ 
men are bound in ſome caſes, to gift freely to the neceflity of others, but fi: 
quently we are obliged to exchange what our neceſſity may ſpare, to ſuppl 
others neceſſity, for the like which they moy ſpare, and fo without injury, i 
caſe of neceſſity, men may be compelled to ſell that which is their own for! 
ß ne ea a ons z 
This agreeth with our cuſtom, by which only a latent inſufficiency of i» 
goods and ware, at the time of the ſale and delivery, is ſufficient to abate or ta, 
down the price ?, but not, unleſs when the inſufficiency appeared, the thi 
bought be offered to be reſtored (if it be not carried abroad before the inſuthcient 
| appear) after which, retention is accounted an acquieſcence in, and homolog! 
tion of the contract és: ſo no other than the latent inſufficiency of wines, as bein! 
mixed with peary, &c. was found relevant to liberate from a bond granted i 
the price thereof. But the inſufficiency of a horſe was not found ſufficient to | 
berate from the price, he not being offered back when that appeared, Janus)? 
1629, Brown contra Nicolſon. And the inſufficiency of ſkins received upon trul 
was found only probable by the oath of the ſeller, after the buyer had fold then 
again, feerng he had never offered them back, nor intimate to the ſeller, that there oy 
any loſs upon the cargo for two years, until be was charged for the price, Jug | 
1075, Patan contra Leckbart. 5 
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ce cauſes each of other expreſsly, as when the contract bears, © for the which cauſes,” 


racts, a party contracter, or his aſſigny, can obtain implement of the articles of 
4 : the contract in : : | 

ccigons have been exceeding various in this matter, for clearing whereof, ſcve— 
a caſes muſt be diſtinguiſhed : 


. mn the obligements (tho') not conceived conditionally, yet they are properly 
mutual cauſes each of other; as in Sale, the obligement to deliver the ware and 
eo pay the price, in Permutation, the things exchanged and mutual obligements 
cor delivery thereof, are mutual cauſes each of other; in Location, the uſe of 
that which is ſet for hire and the hire, are mutual cauſes, and fo are the obliga- 


Obligations Conventional, &c. 


105 


Tit. X. 
XVI. Before we come to the ſpecial contracts, this queſtion, which is of much 
ortance in practice, would be reſolved; whether in mutual or reciprocal con- 


his favour, till he fulfil or cauſe to be fulfilled the other part. Our 


Firſt, In the caſe of the contracters themſelves ; and in that caſe, Either the 


Emu obligements are conceived conditionally, that the one part being perform- 


or upon the performance thereof, the other part ſhall be per formed: (Or af 


tions hinc inde : Or the obligements are not the proper cauſes each of other, but 
Wether wholly different matters, which are frequently accumulated in the fame con- 


tracts, or the one is but the occaſion and motive, and not the proper cauſe of the 


Wother. (Secondly,) The caſe of aſſignies muſt be conſidered in all theſe. For the 
%, The civil law is for the negative, that in reciprocal contracts, neither party 
can have effectual action, except he perform the whole contract on his part ®. As - 
to the firſt member of the firſt caſe; there is no queſtion, hat when the mutual 
Wobligements are conceived conditionally, he that demands the one part, muſt per- 


Worm the other. As to the other member ; when the obligements are mutual 


| 2: Wor when by the nature of the thing it appears fo to be; it is moſt conſonant to 
re vr calon, to the civil law, and 7 our practice, that neither party ſhould obtain im- 
Ivat EEZplment of the obligements to him, till he fulfil the obligements by him. Ii con- 
al ro where the obligements are not the proper cauſes each of other, the one part batt 
cy) i ell before the other be fulfilled, and the ſame is only reſerved or declared not to be pre- 
are "TS udged by way of action or charge, July 17. 1542, 5 
e e As to the ſecond caſe; Whether an aſſigny charging or purſuing upon a mutual 
ute Contract, be in any better caſe than the cedent, or can crave implement, till tbe 
1; eedent's part be performed, the difficulty is here, that if aſſignies be clogged with 
ered e obligements of the cedent, it will marr commerce, and render ſuch contracts 
at fs gneffectual, as to ſummary execution, and fo obl.gements therein for liquid ſums 
ſupp] f money, might not be poinded or appriſed for, nor any execution valid there- 
ry, pon, (but this will not follow, for tho theſe executions be ſummarily uſed, they 
1 for WW itand valid, only the effect will be ſuſpended, till the other part be pet form- 
F Y d). But on the other part, the common rule of law is more rational, that the of/igny 
0 | uuntur jure auctoris, and is in no better caſe than the cedent, unleſs it be in the matter of 
2 = BY carton, that the cedent's oath will not prove againſt him nif in jure litigioſa, and 
thi 2 --rc/ore in perfonalibus all exceptions avarnſt the cedent are competent againſt the aſig- 
Cent even compenſation itfelf. But the aſſigny having no title whereby to compel his 
1010p Fedent to perform his part; therefore the other contracter muſt either be decerned 
oy 5 aſſign his part of the contract to the aſſigny, that thereupon he may inſiſt for 
0 : Performance, and before Hat, the extract of his decreet or rather execution may 
mY P liſted (except as to adjudication for his ſecurity) till he procure implement of his 
wy Ecient's part; or otherwiſe, that he find caution, that the other contracter uſing 
8 * cnce againſt his cedent for performance, the aſſigny ſhall make up what 
dt - all be wanting as was done in the cafe Cunningham contra Roſs, Feb. 15. 1627, 
pos | here an aſſigny upon a contract for the price of lands (by which contract his 
J Fecent was obliged to cauſe the tenants pay certain bygone farms), was ordained to 
Belo Arn tor ſatisfying of theſe farms for the cedent, Hope, contratts, L. Renton. 
y W. - ho a donatar was found to have right to the price of lands due by a contract, 
- 1 408 o the rebel had not performed his part ot the contract, Hope, declarators, Balfour, 
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to perform, Jan. 28. 1673, Lord Lyon. But there can be no reaſon that the ont 8 


the meaning of contracters muſt he, that there ſhould be no effect thereupa 


cauſe was expreſſed not to be borrowed money.] * 
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where there was nothing alledged of the inſolvency of the cedent : and in a lj, Þ 

caſe, July 20. 1622, Davidſon ; but theſe were in favour of the fiſe, and fo not to h“ 
drawn in example. Yet a donatar purſuing for the price of feus, the feuers were 
aſſoilzied from the declarator, till the donatar obtained the feus to be perfected, 
but here it was known, the donatar was in truſt for the rebel, who was in po er 


part of the mutual cauſe ſhould be effectual without the other, for if the cedent .—_- 


| backbond apart would affect the aſſigny, much more when it is in the fame . 3 
contract; yea, tho the matter proceed not by way of contract but by bonds 2. 


part; if thereby it appear, that theſe bonds are mutual cauſes one of another, t. 
effect ſhould be the ſame, and tho' there be no more to prove that they are mutul RY 
cauſes, but that they are of the ſame date, and before the ſame witneſſes, tie 
Lords will readily examine the witneſſes inſert, ex oficzo, whether they be mutul | 


cauſes each of other '; and therefore, where a bond apart did bear, that the cre. | 


ditor thould ratify a diſpoſition of the ſame date, at his majority, under a great Þ "Bc 
penalty; @ bond granted to that party of the ſame date, with the bond apart ail 
diſpofition being aſſigned, the aſſigny was found to have no power to uplift th: 


principal ſum, till the cedent either ratified at his majority, or was paſt his am 


utiles, without reduction, Nov. 14. 1628, Cumming. In this cafe the bond af ; E 1 
ſigned did expreſsly bear fo be the price of the land, to which the other bond d 


the ſame date and diſpoſition were relative. The like was found, as to writs of the 
| fame date with a contract anent the ſame matter, tho' not mentioned in the con 
tract, Hope, contract, Duncrub ; and Dec. 23. 1635, Keith. But if in contra in 
or mutual bonds, the mutual obligements have different terms of performance, 11 
purſuit upon the one part will not be ſtopped by not performance of the oth: 


part, while the term agreed for the performance is not come, July 17. 1541 


L. Kerſe ; Nov. 28. 1676, Carmichael; this was between the parties contracter; 


[but when a prior bond of borrowed money is given with mention of the cauls 


as to ſingular ſucceſſors ; yea even as to contracters, when there is no backbond Rm 


or condition, but a ſimple bond of borrowed money, which imports acceptilatin Mm 


or innovation of the former mutual obligement ; for in both the former caſes, tl 


Loan, or Mutuum & Commodatum, where, of Bills of Exchang-W 


I. Loan comprehendeth, mutuum and 


commodatum. Te 
II. In mutuo transfertur dominium. 

Requijites common to mutuum with 

other contracts. e 


III. Senatus conſultum Macedonianum, 


et Velleianum. _ 
IV. Mutuum can only be in fungibles and 
quantities, nm 


VII. Bills of Exchange. 
VIII. Commodatum deſcribed. 


X. Precarium. 


LIAVING thus treated of contracts in general in the preceeding title, we co 
now to particular contracts, according to the order propoſed, loan comp we 


: RE Spectalities in mutuo. \ 
VI. Mutuum is ſtricti juris. 


IX. Borrowers diligence. 


XI. Commodatum, how ended. 


hendeth both the contracts in the law called mutuum and commodatum ; b). th ] ; | 


* What is incloſed within the parentheſis appears almoſt unintelligible. This paſſage is found in none of "Rn 
M5SS nor ia the edition 1681. The author, ſo far as can be gathered, intended here to lay down two 
propolitions ; Firf, That when a bond of borrowed money mentions the cauſe of granting, this mutu3 a 


XII. Actions ariſing from commodatuu i t! 
III 
um, 
VWnet 
form 
'onts, 


. . 4p gh : 0 
will be effectual even againſt ſingular ſucceſſors: on the other hand, when a contract, containing mutual obe 


I See Sir James Stewart's anſwer, p. 215. voce © obligements correſpective,“ who differs, 


my | 


it. XI. Loan, or Mutuum & Commodatum. 107 


ormer, a thing fungible is freely given, for the like to be reſtored in the ſame 
W.. kind and quantity, tho not the ſame individual.” A fungible is that which is 
aimated according to the quantity, and is not eaſily decernible nor noticed in the 
adividual or particular body, but only in the like quantity of the ſame kind; the 
nief of which is money, where ordinarily the extrinſic value and common rate 
s regarded, without reſpect to the matter, and ſo what is borrowed in gold 
ray be paid in filver, according to the current rate of the place, unleſs it be o- 
I therwiſe contracted: ſuch alſo are wine, oil, and grain, wherein the quantity 


be made not only by the wine of the ſame country, but if there be any difference, 
1 by the wine of the ſame place of the country, and ſo of all the reſt; for it is ne- 
er accounted a quantity of the ſame find, where there can be any difference re- 
Wmarked. Y ba ; 
1. Theſe fungibles have no fruit or uſe, if they be retained, and therefore the 
at end of the contract, and purpoſe of the contracter is, that the property thereof 
al paſs from the lender 2% zhe borrower, and may be by him alienated, and 
thence it is named mutuum, for mutuum eft quaſi de meo tuum®, Salmaſius alone 
aenies this, holding that the intent of this contract, nor eſt transferre dominium, 
but to give the uſe, and that the alienation falls of accident, becauſe he law makes 


reſtitution without any contract may be made, not only in the ſame money, but in 
the like, wherein there is no conſent, and ſo can be no alienation. Yet the com- 
mon opinion holds, that the purpoſe of the contracters is to alienate, becauſe they 
know hat without it there can be no uſe: and if a fungible be not lent to that 
purpoſe, but only to be detained, as in ſome caſes it may, as money to make a 
how with, to appear rich, or to make a ſimulate conſignation, there the bor- 
rower without injury, cannot alienate, neither is there mutuum in that cafe, but 


; Wncy, and may be compelled, not only to render the like in current money, but to 


"5 DIES 
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money, if he meddle with it, commits theft by the law. Hence it follows, that 


s eſt periculum cujus eſt dominium; ſo that money, or any other fungible thing lent, 
tho it were immediately taken away by force, or deſtroyed by accident, the bor- 
rower is obliged to pay it: fo that the tranſmiſſion of the property of things lent 
n mutuo, is fo neceſſary, that without it, it cannot conſiſt; and if a paction or 


not be alienable, it deſtroys the contract, and changes it into commodatum. 

It is not here neceſſary to repeat the general requiſites of mutuum common to o- 
ther contracts, as that it muſt be done by an act of the will with underſtanding, 
and ſo is impeded by error in the ſubſtance of the contract, and cannot be ef- 


by prodigals, which we notice not, unleſs they be interdicted: neither by minors 
ol property lend (except by commiſſion), becauſe they cannot tranſmit more than 
they have; but mutuum may be conſtitute by ſuch as can contract effectually, ha- 
ing all the former requiſites of the lender. 5 8 85 

III. The civil law had this exception further, per ſenatus conſultum Macedonia- 
Ln, prohibiting and annulling all lending to ſons in the family, which our cuſtom 
erneth zor, and looketh upon ſons at moſt, as having the privilege of * 
3 | _witnin 


| 2 al n _— into and finiſhed ; if one of the parties ſhall afterwards grant a ſimple bond of borrowed mo- 
3 45A mp 7 of his part of the mutual contract, and action is brought for payment of that bond, even at 
be add 1 the party-contraQter, no exception will be competent upon account of the mutual cauſe ; becauſe 
5 3 intitled r ee to an acceptilation or innovation of the former mutual obligement ;” and however he may be 
ede bond eparate action for implement of the counterpart, he muſt ſtill, in the firſt place, make payment 


: 5 5 \ 2. De reb. cred, 


2 (alone) is ever reſpected in the ſame kind, as in the loan of wine, payment muſt 


vo difference betwixt quantities of the ſame kind; fo that if 10% money be found, 


¶commodatum; and he who findeth unwarrantably alienateth his neighbour's mo- 
render the ſame ſpecies and pieces of money. So he who hath the cuſtody of 


2 mutuo the whole peril of the thing lent, after delivery, is the borrower's, et e- 
nge Condition be adjected, with interpoſition of a ſtipulation, that the thing lent ſhall 


fectuated by infants, zciots or furious perſons ; ndKby the civil law could it be done 


g 5 aving curators, without their conſent. Nor can they who have not the right 
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within age; and if they contract without their father's conſent, who is their 


which cale it retains the name of nutuum, tho' it be rather location of the F 


108 Inſtitutions of the law of Scotland. Bock! 


lawful adminiſtrator, their deed is annullable, unleſs it be of ſmall importance, ef 
or be in ſuch matters wherein they ule to negotiate. 3 3 bee 
Our cuſtom inſtead of the ſeratus conſul:um Velletanum, in Rear of women, er 
whereby they could not interpoſe as cautioners, or any ways be ſurety for othen, | 2 4 Wi 
hath indul ged the favour to wives, that while they are married, they cannot r. ; ede 
F0W effectually, or oblige themſelves other wiſe than in reference to their lands, c E uri 
which formerly ». ; rt 
IV. Becauſe of the matter, things cannot fall under mutuum, which cannot he : = 
alienated, and which are not Ie money, corn, wine, oil, properly tungib! e. Bu E| \ 
I doubt not Hat oxen, kine or theep, are mutuable, as is ordinary in ſteel-boy z or! 
goods, which are delivered to the tenant with the land, for the like number and 1 : 
Kind at his removal. | ; : W ob 
V. As to the ſpecialities of mutuun. Fir/f, It is not contracted without deli : * 
very of the thing lent, and it hath very little, either by the civil law, or our cu. if . - 
ttoms, as a Noe ae contract, but what is competent by the obligation of reftity. . b 
tion, or recompence; and therefore, promuluum, per lfm ſolutum, where wy 
there is no contract, is equiparate to muuum, for the like, not only in kind, bu . 
in value, mult be repaid, tho' nothing be expreſſed thereof; as he who lent hs 
much wine, is not obliged to accept the ſame kind of wine, anleſs it be of the i - r 
fame value; as if he lent old wine, he is not obliged to take new, which is account * 
ed worſe b, 2nd this is rather by that equivalence, due in recompence, than "| : = 
any tacite paction, underſtood to be implied in this contract. And it were more | tl 
convenient for commerce that there ſhould be underſtood a contrary pain * 
that being repaid in the fame kind, there ſhould be no debate of the equin. Who 
lent value, which leaves a perpetual incertitude in all ſuch contracts, raifing eve! of 
a quarrel, that the re-payment is not as good as the thing lent, according as ther i Wren 
is difference. ( for exampie) of the goodneſs of wines, in the ſame country, yea Wi 8 be 
in the ſame field. Likewiſe there is difference in cinds of money, filver or zl Gor m 
and in the intrinſick and extrinſick vaiue ; wherein the common opinion is, thit » | 
not only the extrinſick, but intrinſick value is to be reſpec.ied, that the fame 2 
weight and ſpecies of money may be repaid. But none make difference of a # A 
or fiiver, not allaved ; and all reject copper or layed money. Our cuſtom wa . r 
to e the re- payment of the ſame intrinfick value, as appears, Parl. 145. F Wpreſe 
Parl. 1456. cap. 58. Parl. 1467. cap. 19. Parl. 1555. cap. 37. But tha ot 

Was 81 altered by a poſterior cuſtom, allowing the current coin for the time, Z "= 
by the extrinſick value to be ſufficient, in all redemptions, much more in perlo 3 ſuffie 
nal contracts; which is 7 re convenient, ſeeing money is regarded as the tokel | ö Whor 
of exchinge, and as a fungible, not as a body 9. And it is not to be 10 Z en 
that if the lender had ke eeped his money from the preſent borrower, that hr proof 


V. mar have loſt the profit of it, in order to have kept it up till the extr nick value 
aht change to his advanta-: e, or that the borrower was to keep it by him, but 
i make preſent uſe of it; for which caule we notice not the intrinſick value 
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even as it was at the term of payment. Z Up 
VI. The civil law gives ſo little to mutuun, by the nature of = contract, th Wuron 

it is amongſt the contracts Hricti juris, where nothing is underſtood but what i 5 ept, 
expretied, or neceſſarily conſequent therefrom : and therefore there is 20 annual Wpay 


rent 17 profit due in mz wo ; yea, tho' it be expreſſed by paction, it will not (u'- comes 
fice by the civil law, unless it be by ſtipulation. So we allow no profit: in my 5 
an dis it be ſo reed upon, which may be by paction, even ex in er wall, 


ot the fungible, for the annual, as a competent hire, and fo we Hall {peak f 
annualrents not here, but in location. 

The law did allow to zur, that any thing might be tranſchanged into! 
fungible, as the price thereof, and that fungible conſtitute #7 mutuitm, which W 


eq uivalen 
See above, I. 4. 16. . 3. F. D: reb. creditis, 4 L. I. pr. ff. de contratt, emp, 
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" RS .fly changed in mutuum per fictionem brevis ma'us, as if all theſe alterations had 
e been actually made s But 7/0 it ere t acknowledged, per chyrograp bum, „ that 
(money was delivered,” the exception de non numerata pecumia was competent. 
With us the tranſmiſſion from any other cauſe is ſufficient, and the acknow- 
lecagement of the receipt of money proves, unleſs the contrary be proved by 
= :vcit, or oath of party. This ig alſo fingular in mutuo, that h by the civil law con- 
= 17; cannot be made per tertium, yet delivery by the lender's debtor to his creditor 


v7 
OS. 


: 8 f Y : 


- 


vas bilden ſufficient *. 5 | 
VII. The ordinary way of mutuum amongſt merchants is by bills of exchange, 
or letters of credit, which have ſeveral ſpecialities, which ariſe from the nature 


obſerved in cities of greateſt trade in the neighbouring nations. The nature 
and ordinary tenor of theſe bills of exchange is, That the drawer of the hill 
orders ſuch a merchant his correſpondent, to pay the ſum contained in the 
dill upon fight, or at ſuch a certain time, or at ſuch uſance, and that for 
value received; wherein there is implied a mandate to the correſpondent, 
; and an obligement upon the drawer of the bill, to make that mandate effectual, 


: bill were the price received by the ſeller, and delivered again in loan. 


i 0 be the fir/?, ſecond and third Bill, and the payment of any one ſatisfies all. The 
fixed form by cuſtom of making uſe of bills, is by preſenting them to him upon 
vwhom they are drawn, and if he accept the bill, he writes thereupon, Accepts, 


2» 


if it bear acceptance, if proviſions come betwixt and the day; or, © if ware 


preſented, and if payment be not then made, the creditor in the bill proteſts for 
ot- payment“, and both theſe proteſtations muſt be by inſtrument of a notary, ei- 


ſufficient probation, both againſt the drawer of the bill, and againſt him upon 


mes his debtor, ex mutuo, or ex mandato. The creditor in the bill may alſo return 


2 ompr ehended the expences of the purſuit againſt the correſpondent, and the 
It is now conſidered as eſtabliſhed law, that in order to intitle to recourſe againſt the drawer, proteſts for not 


be du , 
= : nday, on the Saturday preceeding. 


11. J. De reb. cred, L. 9. H 9. cod. t F. But if it awere but. 1 L. Is. F. De reb. cred. 


- 


= equivalent, as if the fungible had been really delivered . And any contract is 


Pot theſe acts, and from cuſtom, eſpecially theſe common cuſtoms of merchants, 


wherein mutuum is implied, if the value received by him be numerate money, 
or F any other cauſe, ſuch as delivery of ware, and there be in it Hi brevis 
manu, as if the ware were ſold to the drawer of the bill, and the ſum in the 


There uſeth two or three bills to be drawn for the ſame ſum, which do bear 


wich if it be done ſimply, he becomes liable in the terms, and at the time 
mentioned in the bill; but ſometimes the accepter doth qualify his acceptance, 
which the creditor by the bill may refuſe, and require either ſimple acceptance, 
or may proteſt for non- acceptance; but if he ſuffer the acceptance to be qualifi- 
ad, it imports his conſent, and he cannot proteſt for non-acceptance, as if the 
acceptance be to a longer day than that which is contained in the bill, or 


or bills in hand do raiſe the ſum.” At or after the day, the bill is again 


? gon, muſt be taken b y the porteurs of bills, upon the laſt of the three days of grace; or if that day happen 
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but if the creditor in the bill was a merchant, and was to trade with the fn | 
in the place to which the bill was direct, he hath alſo no more but exchange, bills 
[but if he was to trade in any other place, before he returned to the play him 
where the bill was drawn, he will not only get exchange, but re-exchange, 33 
being damnified in the profit of his ware that he was to buy at the place h but 
which he was bound, from that place to which the bill was direct, for the wi exe! 
he was to buy there, and for the loſs of his profit of the ware he was to buy y i 


the ſecond port.: but tho' there might be further progreſs in his traffick, hi 


re-exchange, if wanting credit at that place, he be neceſſitated to return emyy, 
or buy on truſt: and in all the oath of the creditor in the bill, concerning h 


deſign with the bill, muſt be ſufficient probation, and is taxable, as all oaths i; 
litem are when they appear exorbitant “**. $- 


If the bill of exchange be unſatisfied by an interveening accident, which th 


profit the creditor in the bill might have made, if according to it he had , {AW +: * 
ceived his money, which will differ in ſeveral perſons and caſes; as if the co, MW che 
ditor in the bill be not a merchant, the ordinary damage will be the exchany, | 

that is, „the rate ordinarily given at that time, for anſwering money from t? 


e place at which the bill was drawn, to the place to which it was directed; 0 
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| | calc: 
damage is no further extended than to exchange and re-exchange ; he hath al, Wa 
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inſolvent, full damage will be due by the drawer, whoſe part it was to hai 
lay, or fault of the creditor in the bill: for tho' there be no determinate time, 


implied ; but if the delay fall out by an accident, tho' the correſpondent break 


deponing, that it was the drover's cuſtom to mark bills thus, which he readi) 
paid, tho' of greater ſums than this, which was an hundred pounds Sterling, and 


drawer could not prevent, the damage will be modified, or taken off, as in the 95 40 
former caſe, Fly 8. 1664, Kennedy, the correſpondent upon whom the bill vu wi 


drawn dying before the day of payment, the creditor in the bill having protcf. the! 


ed at his dwelling-houſe, and not infiſting againſt his ſucceſſors, but returnin fault 
againſt the drawer, he got no exchange, or re-exchange ; yet certainly the nate 
drawer of the bill having become obliged to deliver the money at the place t no E 
which the bill was directed, it had been no ſtretch. to give exchange. et th 

But if the correſpondent, upon whom the bill is drawn, break, or becom Wi 


his money in ſecure hands; unleſs the correſpondent's infolvency be by the de 
at which he is obliged to preſent it, yet conveniency and ordinary diligence i 


before the bill be preſented or paid, the drawer of the bill will be liable for 
the value received, but for no damage, July 1. 1676, Doctor Wallace. | 
Theſe bills of exchange are probative, tho' they neither have witneſſes, nt 
be holograph, by the cuſtom of merchants, becauſe of the exuberant truſt + 
mong them, and becauſe they do not ly over as other ſecurities, but come quick 
ly to be queſtioned, if they be not ſatisfied. Yea, a bill of exchange by a di- 
ver, neither having ſubſcription of his name, nor initial letters thereof, but. 
mark, at which the writer of the bill wrote, „This is the mark of the drawe bot a: 
of the bill,” the writer. and ſeveral witneſſes being examined, ex ficro, an 


one witneſs deponing, that he ſaw him ſet to his mark to this bill, the bill wi 
{u{tained, Feb. 26. 1662, Brown. | A . 8 2 
Bills of exchange are alſo tranſmitted without any formal aſſignation, or intim 
tion by a note upon the bill itſelf, ordering it to be paid to ſuch another: nl = 
bills of exchange have now ſummary execution, by horning, as if they did coi Wh 
tain a Clauſe of regiſtration, by the act 20. Parl. 3. Charles II. which was ve oe 
| | | ame 

* 
| er e; 

** What is contained within the parentheſis, is very indiſtinct. None of the MSS have any thing relating? ny 


BU in a 
bills of exchange, and the 11t edit. does not differ in this place from the edit 1693, except that it wants twel ge, 
words. The doctrine of recourſe, is thus explained by other writers. Exchange and intereit are always % By 4. 
for not payment. Re-exchange is due, if the creditor in the bill was obliged to raiſe money by bills draw? , . 
the place of the firſt draught, for which he paid higher exchange. Damage (which too is due, only when wy de 
red) is the commiſſion- money paid for procuring the new bill, expence of proteſting the old, and poſtages: F ax 
re-exchange, is by no means double exchange; it is only the difference between the exchange paid for the i x 
Dill, and that paid for the ſecond. See Forbes on bills, p. 198. and the authors there quoted. = 


9 Tit. XI. Loan, or Mutuum & Commodatum. 111 


9 ait for the expediting of commerce *. The firſt order carries the right of the ſum in 
me vill, without neceſſity of intimation, yet payment made bona fide by a poſte- 
Lor order, ſecures the payer . 3 3 Wo | 
=_ Bills or precepts not being amongſt merchants, or in re mercatoria, import only 
arrandice upon the drawer, and give action againſt the perſon upon whom they 
= are drawn, but neither require the ſolemnities, nor have the priviiege or effects of 
bins of exchange, but have only the effect of aſſignations from the drawer upon 
him o whom they are drawn. Yea a bill of exchange amongſt merchants, not 
bearing value received, was found only as an aſſignation, without a cauſe onerous, 
but not as a mere factory, which the drawer might recal, and by a poſterior bill 
erclude the former, July 24. 1691, Hume **, — 
Letters of credit among merchants, are equiparate to bills of exchange in ſome 
Zi, but in others they are but cautionary for thoſe in whoſe favour they are 
| Woranted . and therefore a merchant's letters of credit, to honour another merchant's 
bills, was only found effectual as to ſuch bills as were accepted and paid and where- 
of re- payment was not made, and advertiſement given to the writer of the letters, 
of the particular bills not paid in due time, before the other merchant became in- 
; i olvent, Jan. * 681, Ewing „„ 5 | 5 5 5 | Es 
VIII. The other kind of loan is called commodatum, quaſi commodo datum, and it. 
isa contract whereby the uſe of any thing is freely given to be reſtored the ſame 
EE without Deterioration;” if it be not freely lent, but for a hire, it is Location; if 
the like may be reſtored, it is mutuum®*; but if it be loſt thro' the commodatar's <_ 
ni; fault, or otherwiſe deteriorate, the value muſt be reſtored, either as it was eſti- 
* the mate by the parties before hand, which changeth not its nature“; or if there be 
e u o Eftimation, then the eſtimation is to be according to the rate of the thing lent, 
et the time and place appointed in the contract *; or as it was worth the time of 
the ſentence. But reſtitution muſt be made without deterioration, except ſuch as 
veceſſarily follows the uſe for which it was lent ; as cloaths lent muft be worn, and 
Wattle lent mz? become older; or if a horſe be lent for a long journey, and there- 


time, fore become leaner, without the borrower's fault, he is not obliged to make up 
ce i the ſame b: but all other deteriorations muſt be made up; and it muſt be lent for 
brei uſe, that it may differ from Depoſitation, which admits of no uſe, but cy of 
e fr cuſtody, and fo is not for the benefit of the depoſitar, but of the deponant, or 
bim who depoſiteth. oe ORD 3 
„ nn WWE Tis contract may be celebrated amongſt all that have the common requiſites of 
uſt i Contracting; yea, if the lender have the poſſeſſion, he may lend, tho' he have no 
ice property; and ſervitudes and babitation may be lent % And tho' the lender 
a dr: have neither right nor lawful poſſeſſion, the law faith, that this contract hath ef- 
but fecte; which is only to be underſtood, that the action commodars is competent, but 
raue I bot as to all effects; for the borrower cannot effectually detain the thing lent to 
7, a is day, or any fruit thereof, ſeeing the lender had no title; but his having or de- 
cad] Raining is not theft nor robbery; as when a depoſitar lendeth the thing depoſitate. 
7, u All things may be lent that can have any uſe without conſumption of their ſub- 
II wi ance, and fo fungibles cannot be lent, unleſs they be given ad pompan, as mo- 
EP) lent to ſeem rich, or to make a fimulate offer or confignation *. 1 7 8 8 
ntim· WE VV 1305 5 IX. As 
3 N 


d col By this act 20. P. 1681, foreign bills of exchange proteſted either for not acceptance, or for net fayment, are de- 
eaed intitled to ſummary diligence, as bonds, containing a clauſe of regiſtration; and are regiſtrabie for that 


el orpoſe wick! | Pc 4 . | - . . Q . 
8 7 1 8 wirhin ſix months, of the date in the / caſe, againſt the drawer and indorſers, and of the term of 
EF. en, in the ecend cate, againſt the accepters: but if ſuch proteits are not regittrated within tix months, 


ces falls. Se mmary diligence is only allowed for the ſum in the bill; the creditor in the bill can re— 
ain ſulpen re exchange, damage, intereſt and expences, no otherwiſe than by an ac.ion at common lay . 
=. /. 1 Penſion he may eik theſe to the charge. — By the ſame ſtatute bills are declared to bear annualrent 
WE > tom the date, if not accepied, and ſrom the term of payment, if accepted and not paid. 


elating! 
1ts twell! 


drawn d Y | 4 weft P 1696, the above flatute 1681, is declared to extend to in/ard bits and precepts, in all points, 
er n 8. deciſion not found. | | ; 
hen = Vu below III. 1. 12. w [Varivs on bills. Lex mercatorig. x & 2. Inst. quib. mod. re contrah. oblig. 
- 1 mM 15 93. & 4. J. De oblig. et am. I. 5.4 3. F. commodati, See below & 9. %. .. 2 L. 5. pr. ff commod. 
ko Ss 5 5 4 F. cod. L. 23. F. tod. L, ig, #. 00, d L. 1. S1 fin. F. eca. L. 14. F. bed. 
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datum hath a determinate time, either expreſsly or tacztely, when the uſe of 1 Ma 
thing is given to ſuch a day, or ſuch an uſe, which importeth a time, as lending an 


preſumed in law, during the uſe granted, unleſs there be no ſpecial uſe expreſled, 


till his heir recal it: but it is finiſhed by the death of the borrower, unleſs! 


—— — 
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IX. As to the diligence due by the borrower, the caſe muſt be diſtinguiſheq, 
for ſometimes things are lent only for the behoof of the lender, as he who lens; RG 
cloaths, or inſtruments to his ſervants. for his own uſe and honour 3 ſometimes 6 
both the lender and borrower's uſe, and ofteſt to the borrower's uſe alone: in 
firlt caſe, the borrower is only helden for the groſſeſt faults and negizgence -; in the ſecund = i 
for ordinary faults, culpa levi; in the laſt, for the ligh'eſt fault, and is oblined 15 
ſuch diligence, as the met prudent uſe in their affairs t. But in all cafes, the ho. 
rower is obliged de dolo: yea, no paction can be valid in the contrary, as being 
againſt good manners ff.; in no caſe is the borrower obliged for any accident, 2 
death, naufrage or burning, unleſs he hath undertaken that hazard, either ex. 
preſsly, or tacitely as in commodato &ſtimato, which imports, that if the thing pe. 
Tiſh, it is loſt to the borrower, and he muſt pay the prices. (For as in dote ff. 
mata, fo in commodato ejlimato, it is in the debtor's option, whether to reſtore the 
thing itſelf entire, or the price to which it is eſtimated ; but if the eſtimation be 
only in the caſe of the deterioration, or loſs, it doth no more but fave queſtions x 
to the value, and is not commodatum æſtimatum, as was found, Nov. 17. 1668, be. 
twixt the towns of Arbroth and Montroſs) : or that the borrower hath applied th; 
loan to another uſe than it was lent for; in which caſe it periſheth to him, ye, 
he committeth theft in that miſapplication *: ſo if a fault precede occaſioning the 
accident, as if money lent for ſhow, being carried abroad, be taken by robber! 

X. Precarium is a kind of commodatum, differing from it in this, that comm. 


a book to copy, muſt infer ſo much time as may do it; and lending a horſe ty 
ride a journey, muſt import a competent time. But precarium is expreſsly lent, u 
be recalled at the lender's pleaſure; and if nothing be expreſſed, commodatuni 


and then it is eſteemed precarium, becauſe there can be no time conſequent upon 
general uſe l. | % 5 „ 
XI. Commodatum is ended by the ending of the ſpecial uſe, for which it is grant 
ed, or the time prefixed eu; or by revocation, zf it be precarious, or by the perilt- 
ing of the matter lent ; but precarium is not finiſhed by the death of the lende; 
be otherwiſe agreed. | | | „„ „ 
XII. From commodatum ariſes two actions, the direct, whereby the lender mi 
call for the thing lent®; and the contrary, whereby the borrower may call for 
his expences, wared out neceſſarily, or profitably on the thing lent, more than! 
neceſſary to preſerve it in the caſe it was lent, which he may uſe by way of ei 
ception, to have retention till the ſame be ſatisfied®. He may alſo purſue for bis dt 
mage, if wittingly the lender lent an inſufficient thing, not being ſhown to the borrout! 
but if the lender knew not, he is excuſed, becauſe he lends freely v. — 5 


TIT, 


er 8 DID 10. ed. See below I. 15. „ 17. pr. F. cod. L. 23. F. De Reg. 8 s L. 5. I} 
F. cod. above & 8. h. t. h L. 5. § 8. F. ed. + L. 5. H 4. F. ead. L. 1.4 4. F. De ob. et act. k L. I. L. 2. 4% 
H. De precario. I L. 2. f 3. De precario. m L. 17.4 3. commod. un I. 17.4 3. eod. o L. 18. F 2. cod. L. I 
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1 Tit. XII. Mandate, or Commiſſion, &c. 113 


d. by | | | 

1 F 

1 Mandate or Commiſſion, where, of Truſt, Oc. 

1g, | 2 

n 75 Mandatum, or commiſſion. XI. Kinds of manaates. 

or. The terms of mandates. XII. Tacite mandates. 

ne Acceptance of the mandatar. XIII. More mandatars, how far they 
1 Mandates in things lawful only ef- may aft ſeverally. - 

exe fedctual. XIV. MWhether joint mandatars are li- 
pe. Acceptance muſt be free and gra- able in ſolidum. 

i. = turtous. . | XV. Nature of general mandates. Jo 
the Vi. Mandates are perſonal. NTohat extended. 

 b II. How far mandaters may intruſt XVI. Offices are to be reckoned among ft 
s offers. - ay mandates. Mandatars may con- 
be VIII. Mandates are ambulatory, and re- tra in their own name, or in 


te —©& wohable by the mandant. 5 8 name of their conſtituents. 
ya, IX. Mondatar's obligation is to perform, XVII. Truſt 7s 4 ſpecies of mandate. 
the RS in forma ſpecifica. : XVIII. Obhgations of exercitors. 
ers x. Mondatar's diligence. Mandant's XIX. Obligations of inſtitors. 
mn EE = obligation. . 8 . 
of 1 eg 35 1 © 1 he 
ding Ouurss rox is called in law mandatum, either becauſe it uſeth to be expreſſed 
e u by way of command or precept, (tho' this be ſpecial in a precept, that moſt 
it, v mandates are free, and may be refuſed, but a precept may not, when the party 
un upon whom it is drawn, hath proviſion from the drawer) ; or otherwiſe it is call- 
fied, ed mandatum, quaſi de manu datum, becauſe it is given out of the hand, or the ma- 
up nagement of the mandant into the truſt of the mandatar. J 3 
he requiſites of this contract, muſt be f, a Defire, Warrant, or Order, 
rant- upon the part of the mandant to the mandatar, to do ſome affair, to the behoof 
ib. of the mandant only; or t the bebogf of the mandant and mandatar, as to manage 
nder hat which they have in common; or to the behoof of à third party only; or of 
leſs i third party and the mandant or mandatar ; or of the three jointly : hut a mandate 
o the behoof of the mandatar only, inferreth no obligation, but rather is a mere 
r mi) Counſel, in whatſoever terms it be expreſſed ; as if Mævius deſire or command 
al tie, not to employ his money upon annualrent, but to buy land therewith, or 
han i particularly to buy ſuch land, there ariſeth thence no obligation : it 1s true, in 
f cr- Wrimes, ſuch deſires may infer puniſhment 1; but (infer) no obligation in favour of 
bis we 1 he party deſired. Or when a commiſſion is granted only to the behoof of the re- 
Tou, eier, it tranſmits a right to him, and no obligation upon him. So perſonal rights 
ee tranſmitted by aſſignations, which are procuratories, but to the procurator's 
ov behoof r; ſuch are alſo precepts for taking ſaſine or poſſeſſion. 
II. As to the terms in which mandates or commiſſions are expreſſed, if it be 
„ way to the behoof of the mandant, there is no difference what the expreſſion 
1 ee. unleſs the words be mendicatorie, importing the deſire of a donation; but if 
de only to the behoof of the mandatar, or of a third party, or both, without 
12 = behoof the mandant, then it muſt be conſidered, whether the words import 
Lg day a counſel, that the mandatar do ſuch a thing upon his own accompt ; in 


KB rk caſe there is no contract, nor obligation, unleſs it appear that it was upon 
Ch 7 mandant's accompt, or by fraud. 
ll. The ſecond requiſite is the conſent or acceptance of the mandatar, which com- 


eteth the contract, which is perfected by ſole conſent ; this conſent may be either 
rcſed by word or deed, from whence the warrant of the mandant, and accept- 
cc of the mandatar may be inferred, or by any other ſign, as by pointing with 
3 hand, or beckoning with the head: and albeit it was free to accept or conſent, 
DINERS IRON F f 5 | yet 
ZE | Fo 11. § 3. J. De injariis. L. 5. C. De accuſat. 1 Tit. inſt. De mandato, uſque ad & 8. L. 47. De Reg. jur. 
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yet it is obligatory and neceſſary to perform *, unleſs re integra the mandatar al 
nounce, ſo that the mandant be not hindered in obtaining thereafter anothy il 2 
mandatar *. | | = | 
IV. The zhird requiſite in a mandate is, that it be in relation to a thing law 
and to be done; for it cannot reach to what is already done, and being in a mam 
unlawful, albeit it be accepted, it obliges not the accepter to perform, and if b 
performed, it obliges not the mandant to make up the mandatar's damage: hy 
in this, as in other things unlawful, albeit both parties be in the fault, ,_ 
potior eſt conditio paſſidentis, and he who is actually free of the loſs, hath the v== 
vantage. 3 „ 
V. The /oft requiſite in mandates is, that the acceptance muſt be free, wk 
only in fo far as the mandatar may freely accept or refuſe (whereby a proper | 
voluntary mandate, differs from a neceſſary command or precept, which iv 
proper mandate, becauſe it is not inferred by conſent) but alſo in ſo far as ach, 
ance muſt be gratuitous; or other wiſe the contract thence ariſing is not mand 
but location *. Yet honoraries or ſalaries, for performing of things, having vim 
proper price or eſtimation, alter not the nature of this contract; as the ſalaries on 
honoraries of phyſicians for procuring of health, which hath no price; or ot 
judges or advocates, for giving or procuring of juſtice. „„ 1 
VI. It is implied in the nature of a mandate, that it is perſonal, depending y Hh. 
on the particular choice of the mandant, which he hath made of the mandatmm 
perſon; and therefore it is neither continued in the heir of the mandant, or 
the mandatar ; but norte mandatoris perimitur mandatum, which holdeth alſo u 
the death of the mandatar ; for this contract ariſing from a ſingular affection on 
friendſhip betwixt both, the removal of either reſolves. that tie * ; fo that in 
ligation, which is a mandate by à creditor to his debtor, to pay the debt to 
creditor of the mandant, it was found to ceaſe by the death of the creditor mu 
dant; and that a letter written by him to his debtor to pay his creditor, was ui 
warrant to pay, alter the debtor knew that his own creditor the mandant wid: 
dead, Feb. 2. 1628, Executors of Duffus **; but here there is an exception, al 
res non ſit integra, if the matter of the mandate be not entire, but that the mans 
tar hath entered upon, and performed a part of his commiſſion ; for in that d dil 
it continueth after the death of either party; it hath alſo the exception bone f hi 
if the mandatar perform the mandate, tho' after the mandant's death, if he kno 
not that he was dead, albeit the matter was entire at the time of his death”, 
General, or Complex Mandates, the performance of a part doth not continue! Hs 
the ſeveral members of different natures of the mandate, but only that particu 
Oo ⅛ 7 FO LO „„ = 
VII. Here there ariſeth a queſtion, Whether a mandatar may intruſt ano hi 
perſon, or ſub-commit his mandate? wherein the civil law, and moſt of i 
Doctors are for the affirmative. But the nature of the contract inferreth the ce 
trary, which ought to take place, unleſs law or cuſtom were oppoſite, whia 
not jo with us. The reaſons for the negative are pregnant; Fir/t, becauſe thei 
gular and perſonal fitneſs of the mandatar is choſen by the mandant, and fo cn 
not without his conſent be altered. Secondly, It is a common ground, hat, i Shs 
which belongeth not to heirs, belongeth much leſs to aſſignies or ſubſtitutes. P FE 


It is a common brocard, delegatus non poteſt delegare, eſpecially in matters of jv 
diction, which the Doctors acknowledge, but ſay that that is introduced b mon; 


85 $ 
A 


3 


WES and a 
* By act 35. P. 1693, a particular exception is introduced; procurators of reſignation and precepts of {uw * by W 
are declared to be valid after the death both of the granters and receivers, provided that the titles of tho Contr 
whoſe favour they are executed be ſet forth in the inſtruments of refignation and ſaline. 2 | 
A precept of poinding iſſued by a Sheriff, tho' executed after the Sheriff was removed from his ofict 
ſuſtained, Jan. 22. 1629, Maſtertoun contra Robertſon, See L. 49 F 1 F. De judicits. | - 
| ** The perſon in whoſe favour the letter was wrote, was ſervant to the mandant ; and it does not appel! de 
he was creditor to the mandant, but father the contrary. [ 


t 3 1 7. $ 3 F. commod. 1 8 9 & . inſt, De mandate. "W __— 12. 8 11. F. mand. dee above J. th 
*L.1t.y 4. F. mand, Y & 10, 1ſt. De mand, | 
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1 : law, againſt the nature of this contract; but they ſhould rather ſay, that the 
W.ower of ſub-committing in extrajudicials is ſo introduced. It is true, the 
Leaſons foreſaid fall in ſome caſes, as if the mandate be of a nature ſo common, 
that chere is no diſtinction of the fitneſs of perſons as precepts of ſaſine, which 
re therefore directed blank, that any perſon s name indifferently may be filled up: 
or if the mandate be ſo general, that it cannot all be performed by one. 
RSS III. It is alſo conſequent from the nature of this contract, that it is ambula- 
N tory and revokable at the pleaſure of the mandant, even tho it bear a definite 
term; becauſe that being introduced in favour of the mandant, it cannot hinder 
nim; nam cuique licet juri pro ſe introducto renunciare, June 30. 1666, Chalmers, 


i hich holdeth not when the mandate 1s partly to the mandatar's own behoof; for 


a then the intereſt not being wholly the mandant's, he cannot alter the time agreed 
5 upon without conſent of the mandatar : yea, if the mandate be wholly to the be- 
cen Wt oof of the mandatar, it may be, and frequently is irrevokable, and containeth a 
ar clauſe de rato, as is ordinary in aſſignations, and procuratories of reſignation, and 
; il W precepts of ſaſine, bearing them to be © an irrevokable power and warrant,” 


ea June 30. 1629, Shaw 1 


or d 1X. The obligation arifing from mandates is chiefly upon the part of the man- 


2 I datar, to perform his undertaking, wherein he is obliged to follow the tenor of 
o his commiſſion, in forma ſpeciſica, in ſo far as it is ſpecial and expreſs, wherein if 
tu he tranſgreſs, ſome of the antient lawyers denied him repetition of his expences, 
or not only as to the excreſcence above his commiſſion, but for all; as having recei- 
pa ved commiſſion to buy ſuch a field, for one thouſand crowns, he had bought it for 


ona one thouſand two hundred, he ſhould have repetition of nothing: but Proculus* 
n thought that he ſhould have action for he price in the commiſſion, which, as the 
to H more benign opinion, Juſtinian followeth ®, Where the mandate is not ſpecial, it 


muß muſt be performed ſecundum arbitrium boni viri. 


vb. As to the diligence whereunto mandatars are obliged, the Doctors are of 


at i diligence as they uſe in their own affairs; and the mandant ought to impute it to 


z jill Whimſelf, that he made not choice of a more diligent perſon, which our cuf om 
e a follows, but ſtill there muſt be bona fiese. A commiſſion to receive money a- 


rr 


199 mongſt Mandates are comprehended the Commiſſions of inſtitors and exercitors, 
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21 e ad 35. P. 1693, quoted above, 5 6. H. 1. . 
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XI. As to the ſpecial kinds of mandates, they are either expreſs or tacite, to 


5 XII. A Tacite Mandate, is that which is inferred by ſigns, and is not expreſſed 
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116 AUnftitutions of the law of Scotland. Book 


detur. So he who whiſpereth his ſervant in the ear, if he immediately kill q 8 3 T 
wound any perſon preſent, is preſumed to {have) given command to the fervay nl | 


manner, the giving of evidents or writs, yea, which 1s more, the having .F 


only upon production of the parties evidents, or ſpecial alledgeances in point q 


| had otherwiſe employed the furniſhing, Nev. 17. 1665, Hewiſon *, And a wa. 
rant was inferred, by the preſence of him who had power to prevent cutting h 


| theſe queſtions ariſe ; Fit, When there are many mandatars jointly, whether the 
muſt all neceſſarily join before they can act, ſo that if one die, the commiſſion 


be jointly executed; HFirſt, Becauſe by the nature of this contract the perſon 


to Titius, Seius and Mevins, that it is given to any two of them, 


Stuart; Nor the death or non- acceptance of ſome of them *, 11d. Ruthven - thi 


the ſervant, as being preſumed to have known his warrant, | 


_ 
TY 


ſo to do, if there was capital enmity betwixt him and the perſon before. In lik 2 


theſe, tho' the giving appear not, is preſumed to conſtitute procurators ; as is evi. bat 
dent in the having a precept of ſaſine, which is ſufficient, without any oth 
power given to the bailie or atturny. And advocates are preſumed to have war. 
rant from parties for whom they compear, without producing any mandate; a 


fact (which if wanting, the compearance of procurators in inferior courts, is heli ug 


as without warrant, and the decreet as in abſence) but even without theſe, i | 


advocates do no more but appear, and take a day to produce parties to give thei : | 
oaths. A wife having her huſband's bond in her hand, impignorating it for u 
hundred pounds Scots, the impignoration was found valid againſt the huſband, th 
wife's warrant being preſumed by her having the bond, Feb. 4. 1665, Paterſn, Wl 
And a ſervant's taking off furniture for his matter, and giving receipt in named 

his maſter, and for his uſe, found not to oblige the ſervant to pay, or inſtru hi Mi 

warrant, which was preſumed to be known to the merchant, unleſs the ſervan it! 


defender's woods, and was by his commiſſion bound to do diligence, yet hindered no, 
Feb. 23. 1667, Rentoun. And a warrant of a factor or agent, for charging an 


denouncing a daughter and her huſband upon a bond granted to her mother, wa Mi 


preſumed from having the bond, Dec. 23. 1673, Dalmabey. 


XIII. Mandates given to more perſons, may be either to each or 70 ſome d 
them ſeverally, by divers warrants, or to more by the ſame warrant, whereupm 


void ? Or whether it be underſtood to the ſurvivers, or to the plurality of them! 
Secondiy, Whether mandatars be all liable in ſclidum, or only pro rata. 

As to the fir/ queſtion, If many mandatars be conſtitute ſeverally, or wil 
a guorum or plurality expreſſed, there is no doubt, but if otherwiſe, the caſes 
very doubtful, and there be pregnant reaſons and teſtimonies upon both parts 
but this ſeems to prevail as the general rule, that mandates jointly given, can onl 


and ſingular fitneſs and induſtry of mandatars is choſen ; and therefore this I 
ing a ſpecial truſt, when it is given to many, it is preſumed, that the conſtituel 
truſts them all jointly, and not a part of them. Secondly, A Mandate given 
ten, cannot be regularly underſtood as given to any leſſer number; or being gia 


It may be objected, that where there are many executors or tutors, without mel 
tion of aquorum, the death of one makes not the nomination to ceaſe, Hope, execui 


Tauſide; and-therefore, this being the moſt important truſt, the like muſt hol 
in all other caſes. It is anſwered, that the parity holds not; for the deeds of de 
functs in their latter wills are always extended, that the act may ſtand ; but l 
contracts it is contrary, where words are interpreted more ſtrictly ; and in this cal 
the difference is clear, that a mandate, inter vives, giving power, it is ſtrictly" 
be interpreted; becauſe the power failing, returns from the mandatar to the mi 
dant himſelf: but power given by a defunct in contemplation of death, cannd 
return; and therefore the defunct is preſumed to prefer all the perſons nominab 
to any other that may fall by courſe of laws. 1 


. EY FO | 1 . | : 111 I A 
This example is not ſimilar to the others, in all which the mandant would be bound ex preſunmpto mand „ 
but here the maſter was not bound by the ſervant's deed, tho' the merchant was found to have no action 295 


f L. 11.4 4. F. De teſtament. tut. See above I. 6. 14. s See above J. 6. 36, 
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hot this rule, as it is founded upon the ſingularity of the choice, it faileth, and 
A... be limited, where that ground ceaſeth, and is preponderated; as fist, if 
me deed to be done, be common and ordinary, there, not only the plurality, 
„bot any of the mandatars will ſuffice ; ſo any of more curators may authorize a 
minor. Secondly, If the thing to be done, be to the advantage of the conſtituent, 
ana hath not a conſiderable hazard, or power to infer his diſadvantage; as if a 
ommiſſion be given to many, of things which admit no delay, it may be done 
y any part of the mandatars, and they will have aclionem mandati, and not 
I ego orum geſtorum only. S0 ambaſſadors ſent to ſolemnize a marriage, or re- 
XS ccive a crown, tho' ſome of them ſhould die, or diſ-aſſent, unqueſtionably the 


plurality might proceed. But it would not be ſo in a treaty for marriage or 


| 4 peace; much leſs for ſurrendering a kingdom, city, er fort; and therefore it 


the 3 cannot always be thought, that a plurality is underſtood, tho' not expreſſed. Third- | 


„. In caſes neceffary, where matters may not be delayed, plurality is always un- 
e derſtood, as in commiſſioners for ordinary juriſdictions. PForrthly, Where the 


hi conſuetude of the place, or of the mandant himſelf, zs to allow a plurality, there 


ant Wit is underſtood, tho' not expreſſed. 5 . 
ar. XIV. As to the other queſtion 5, where more mandatars are conſtitute ſeve- 


th rally, they are no doubt liable in ſolidum, becauſe they are conſtitute in ſolidum: 


but when they are conſtitute jointly, or added, the doubt remains. For the af- 


tion of many, for payment of a quantity, make them liable but pro rata, yet 
vbere it is a fact, they are liable in ſolidum. And fo tutors and curators are liable 
WEſcverally in ſolidum; (but executors are not, becauſe their duty is to pay ſecundum 
Vires inventarii;) and therefore in rigore juris, mandatars being malverſant, or 


on i ads indiviſibles. . 5 „„ 
em XV. General mandates do occaſion the moſt debates in this contract,; for there 


is much more clearneſs where the mandate is ſpecial; which uſeth to be di- 


with e ſtinguiſhed; in determinate, when both matter and manner are ſpecial ; and inde- 
ale ; terminate when the matter is ſpecial, but the manner is not ſpecified ; in the for- 
arts; mer the preciſe tenor of the commiſſion muſt be followed; and yet if any part 
ou chereof be, or become unprofitable, and evidently and conſiderably hurtful, the 
rſond ; wmandatar in the former caſe may ſafely, and in the latter caſe muſt neceſſarily 


o what is beſt, ſecundum arbitrium boni viri, and muft do the like in all inde- 


ituen terminate mandates. But the great queſtion is, How far general mandates may 
ven U e extended ; and in what caſes they are not effectual, but there is neceſſarily re- 
givet ured ſpecial mandates; wherein we muſt diſtinguiſh betwixt mandates which 

er to the pleaſure, choice, or option of the mandatar, as if it have a clauſe 
men · m libera aut plena adminiſtratione, or the like; or where that is wanting. 5 
mm | The doctors enumerate multitudes of caſes, whereunto general mandates are 
 ; 11 bot to be extended. CE ee 7 5 


5 Fir, In the contracting of marriage no general mandate, albeit cum libera, &c. 
Sy lufficient, becauſe the affection and choice of the perſon is ſingular, and in- 


but 1 EF OMmunicable. And albeit Abraham's commiſſion to Eleazar, „ to take a wife 
is cal: BNR” for his ſon of his kindred,” was valid, tho' not ſpecial as to the perſon; yet 
ictly Vs caſe was ſingular, there being ſo few families that worſhipped the true God 
e ma chuſe upon. More recent cuſtoms require it to be ſpecial, even as to the per- 
cm E on, as well as the family. Secondly, No general mandate, tho' cum libera, can 
02100 


= extended to any thing that may import a fault or crime. Thirdly, No gene- 
. date can reach to Donations, or mere liberality, and yet doth not hin- 
Dari for ſervices done, or upon the expectation that the receiver may 
n" Woods induced thereby to do matters of importance ; as the gifts of am- 
% nat adors, or generals, are not only valid as to the receivers, but as to the man- 


3 Gg dants. 
Y þ Below I. 16.6. es L. 60. 5 2. F. mand, h See below, I. 17. 20. 
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] Wirmative is, Fir/t, The authority of the civil law 88. Secondly, Albeit the obliga- 


eroſsly negligent, are liable in ſo/idum, if they may act ſeverally, eſpecially in 


| 
| 4 
1 
b 


* - 
n ? . 
, — * " , 
: 7 1 1 2 2 — — 
2 a K. 2 — " . A » D " wi + 
- ——ůů — — n 2 > D — F A G.. mn —— — 4 —— . 0 1 , 7. Os oY 1 
I: OY = — 4 9 We 8 l 8 BS EE Te oe 1 es OI 1 * o * ith has * 2. M $4, "CE: IP * p 8 * * 
2 1 * * 1 « r n LD ens 2 — » 5 8 Fall 2 5 — 
— 0 q — a ' . — . "1 _ pr” W 3 dan 7 — * 1 on — 7 as} 


a 


N * - — A - 
OS, ON : - — 


1 — TIS » 8 r F nn nn nh — 
PT EE TE ECTS RIA, ons, *- 8 WA 3 


— oy 
8 


e * * 
3 


— 
ae £57 


= r 
— > A” x Cong" * 2 —— 
SSR 


3 — 2 5 E x 


Rs 
8 prone 
JC 


2 


F 


B 
1 


118 


are expreſſed. e ” 2 
XVI. Amongſt mandates are all offices, which do ever imply a condition x. 
ſolutive upon committing faults ; but not ſuch as are light faults, or of neg. 


ſon- contracter behoved immediately to act, and no perſon interpoſed ; which or 


lire, tran 
act or contract immediately in name of his conſtituent, in which 5 the ran 
right ſtands immediately in the perſon of the mandant, and the obligation cow 
ſtitutes him creditor, and there is no obligation betwixt the mandatar and iv 
third party; nor is the mandatar obliged to inſtruct that he had commiſſion, u 
that is upon his hazard who acted with him, unleſs the contrary be proved i 


7 ftitations of the law of Scotland. 
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dants, if there were probable reaſon. Fourthly, General mandates extend not , YG 
alienation of immoveables ; for that muſt be ſpecially expreſſed. Fifthly, G. 
neral mandates extend not to ſubmiſſions or tranſactions, nor to inſiſt in . 
action criminal or famous, or to annul that which is ſpecially done by the con. 


ſtituent, or to diſpoſe of that which was ſpecially reſerved before, either by u 
or deed, as regalia, or things peculiarly reſerved to Princes. S7x!bly, A ſpec 
mandate is required, to enter any party heir to his predeceſſor. The civil h 


numbered additionem bereditatis inter actus legitimos, and ſo excluded even a ſpec; 


al mandate therein; but our cuſtoms allow the ſame : and becauſe heirs are. 
able in ſolidum to all their predeceſſors debts, therefore a ſpecial mandate is 11 


ceſſary. Seventhly, Where in general mandates ſome things are ſpecially expre{. 


ſed, the generality is not extended to caſes of greater importance than theſe wh; N oi 


gence, but they muſt be atrocious, and at leaſt of knowledge and importance; © 


upon this ground it was, that the town of Edinburgh having depoſed their town. 1 


clerk from his office which he had ad vitam, the ſentence was ſuſtained, the fat 


being found to have been of the clerk's knowledge, and of importance, and thy ? 1 


it was not enough that no hurt followed, and that he was willing to make it j Y 
Feb. 14. 1665, town of Edinburgh. But the office of a commiſſary-clerk was nu? 


found extinct by his being at the horn for a debt, or being ſometimes out | I 


the country ; having power of deputation, Feb. 6. 1666, Archbiſhop of Claſpm, 8 3 
The office of a commiſſary doth alſo import, as a neceſſary condition, that th: im 


commiſſary be qualified to diſcharge the office in his own perſon, tho he har 


deputes, ſeeing he muſt anſwer for, and over-ryle his deputes, Feb. 14. 166b, 4 


Archbiſhop of Glaſgow. Where it was alſo found, that by the commiſſarys in 
ſtructions they muſt reſide in the place of the commiſſariot under the pain d 


deprivation, notwithſtanding the common cuſtom in the contrary ; which oli 


excuſed from bygone faults  _ „ 
Mandatars in the civil law could not oblige the mandant, or directly acquire ti 
him; but they could only oblige themſelves, and acquire to themſelves, an 


thereafter tranſmit to the mandants ; and that becauſe in moſt contracts the pet 


cuſtom regardeth not, and therefore mandatars may act in their own names, l 
which caſe the right whether real or perſonal, ſtandeth in their perſon ; asIt 
who by commiſſion acquired lands or goods in his own name, the real rig 
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thereof is in his perſon, and there lies an obligation upon him, if he was co. 


miſſionate, to tranſmit them to his conſtituent. But he may alſo ac 


his oath or writ ; and therefore a ſervant, tho by a ticket he acknowledgd 
that he had taken off ſuch furniture for his maſter's uſe, was not found oblige 
to pay or to inſtruc his warrant, eſpecially after his maſter's death; but Wk 
warrant was preſumed as known to the merchant, November 17. 166 5, How! 
XVII. Truſt is alſo amongſt mandates or commiſſions, tho it may be refer 
to depoſitation, ſeeing the right is in cuſtody of the perſon intruſted i. Truſt l 


the right of lands, ſums or goods, to the beboof of another, doth frequent! x 
occur; and becauſe fraud is ordinarily in it, it is not only probable by will = 


oath of the truſtee, but ſometimes witneſſes are examined ex officro, to find out i 5 


truth, Feb. 22. 1665, Viſc. Kingstoun; Feb. 6. 1669, Rule; Feb. 24. 1609, F. 


J 


i See below IV. 45. 22. I. 13. 7. 
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Krit. XII. Mandate, or Commiſſion, &c. 119 
Aunandale; June 19. 1669, Scot. Yea truſt has been found probable by preſump- 


2 


e 9 tions only, Jan. 12. 1666, executors of Stevenſon, Jan. 22. 1673, Watſon. But it 
y ns not found proved by a declaration upon death-bed, in prejudice of the heir, 


19. 26. 1674, Paton . ; = = lege ; 
4 perſon intruſted in a diſpoſition of lands, having compounded for the intruſt- 
ers debts, was found to have no intereſt to burden the intruſter with more than 
hat he truly paid out, Nov. 1 5.1667, Max-el. Neither was a perſon intruſted for 
= payment of the intruſter's creditors, found to have power to prefer them to the 
more timeous diligence of others, by inhibition or appriſing, tho' only done a- 
ink the intruſter, July 24. 1669, Craufurd. And a perſon receiving money to 
bay goods for another, but having bought and received them in his own name, 
EFXXithout mention of the truſter, the property thereof was found to be in the 
Econ intruſted, and his creditors arreſting were preferred, Jan. 24. 1672, Boyl- 
Fw Yet truſt in ſums, or perſonal rights, after the death of the perſon intruſt- 
ol ed, was found not neceflary to be confirmed, as in bs defuntt of the intruſted 
ce: perſon, but that the truſt might be proved againſt the debtor, and the neareſt of 
n of the perſon intruſted, June 9. 1669, Street *. But truſt in an infeftment 
pft annualrent, found not to make the perſon intruſted liable for omiſſion, but 
1 bnly for intromiſſion, Dec. 18. 1666, Caſs. The like in an aſſignation in truſt, 
rhich was not found to infer an obligement to do diligence, if the affigny was 
Wot required either to do diligence, or denude; but he having transferred with- 
but warrant, was found liable for the ſum, albeit he offered to procure a retro- 
eeſſion, July 18. 1672, Watſon. And an aſſigny in truſt, that the ſum might be 
cluded in his appriſing, giving backbond to be comptable in caſe of payment, 
baving diſponed the appriſing without reſervation, was found liable for fo much 
pf the ſum intruſted as might have been recovered, Jan. 5. 1675, E. of Northeſe. 
n- MW Truſt was inferred by a grandfather's delivering a diſpoſition, conceived in 
flavour of his grandchild ; the diſponer at the delivery not having expreſſed the 
eerms of the truſt, or his deſign, and having recalled and received. back the 
dilſpoſition, and diſponed the half of the lands therein to another; it was thence 


re 6 ound, that the diſpoſition was not abſolute and irrevocable, but was intruſted 
an e that third party, to be recalled if the diſponer pleaſed ; or otherwiſe to be deli- 

: pe- Pered to the oye, Jan. 25. 1677, Ker k. When truſt is referred to a party's oath, 

h ou hether ſuch a right ſtanding in their perſon be in truſt to the behoof of an- 


ther, they uſe commonly to depone, that it is to their own behoof ; which be- 


IO | 
ing found dubious and fallacious, what the meaning of ſuch words were, ſpecial 


nterrogators are allowed to expiſcate the truth, and parties uſe to be re-examined 
zdereupon; as whether the deponent's meaning by theſe words, that the right 


cor 

tran- as to his own behoof, and not to another's, was only, that he gave no promiſe or 
e rel Packbond, to apply the right or benefit thereof, in whole or in part, to another: 
1 col er whether the true meaning of the deſign was, that the other put him upon 
d ei cquiring that right, as being a gift of non- entry of lands bought by that other, 
n, du e that the whole benefit ſhould not be applied to the acquirer himſelf; for it 
ved H s not preſumable that he would put another upon taking the gift of non-en- 
edge y of the lands he himſelf had bought, to be made uſe of to the full extent; 
ble hich being ſo acknowledged, the gift was found ſo far to the behoof of the 
ut t Payer, that the ſeller of the lands by the warrandice ſhould pay no more for the 
uin enentry, than the acquirer of the non- entry gave truly for it, ſeeing the buyec 
fer e land had communed with the ſuperior, and brought the non- entry to the 
ruſt 08 Fm EE ſame 
ven WORE e .. 5 3 ö 3 : 
writ a 25. P. 1696. it is declared, “ That no action of declarator of truſt ſhall be ſuſtained, as to any deed 


f A ; n for hereafter, except upon a declaration or backbond of truſt lawfully ſubſcribed by the perſon 
*. 85 to be the truſtee; or, unleſs the ſame be referred to the oarh of party /impliciter,” 

3-1 25 F. Pry this ſubject, L. 68, F. de procurat. L. 18. H alt. F. de dam. infeet. L. 5. C. de. pret. flip. L. 13. 
. 99 . R a : .. : | | 2 | 

k ge below, I. 13 Woke 15. 1707, Hay contra Hay. 
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120 Inſtitutions of the lat of Scotland. Book RE 7 
ſame rate, and then put his couſin- german to acquire it, Feb. 2. 1681, Mr, Ba 
merino. Upon the ſame ground a donatar of a liferent eſcheat being examine 
whether it was to the behoot of his good-brother, having deponed, that it wy 
to his own behoof, and dying before he was re-examined, his oath was inte; 
preted only, that he had given no backbond, or promiſe in favour of his good 
brother ; and therefore by pregnant preſumptions the truſt was inferred, as thy 
the brother only was concerned in that liferent ; that he managed it, and way 
all the expences of the proceſs; that the donatar's ſucceſſors never owned it, ng 

confirmed the benefit of the gift, Feb. 11. 1679, Forbes of Balvenie. 
XVIII. The ci law for utility of commerce did, againſt the common rylg 
foreſaid, conſtitute an obligation upon exercitors, by the deed or contract of m 
ſters of ſhips. An exercitor is he to whom the profit of veſſels or ſhips, whe 
ther upon the ſea, rivers, or lakes, belongs; whether he be owner of the ſh 
or have only hired the ſame. The maſter of the ſhip is he that hath the com. 
mand thereof, who therefore may contract and borrow money for reparation d 
the ſhip, or out-rigging thereof, or for the entertainment or wages of the maj. 
ners, or any other thing for the uſe of the voyage. And thereby not only th 
maſter-contracter, but the exercitor who conſtitutes him, is liable. Yea, if th 
maſter ſubſtitute another maſter, his engagement alſo obliges the exercitor &; þ 
that whoſoever contracts with him who for the time officiates as maſter, oblig 
the exercitor in what was borrowed for the uſe of the ſhip, company or voyage 
And there ſeems no neceſſity of ſhowing a commiſſion, but the exerciſing of the 
office is ſufficient; and thereby the ſhip and out-rigging is hypothecated ani 
affected ®, Yea, if there be many exercitors, they are all liable n ſolrdum®*; 
and if there be many maſters, the contract of one of them obliges the exe 
tors, unleſs it be expreſsly provided, that they ſhall only contract jointly, which mi 
appear by their commiſſion ', Neither needs he who contracts with the maſter, i- 
ſtruct that the money borrowed was actually employed for the uſe of the ſhip, com- 
pany or voyage; but this much he muſt make appear, that when he lent the m. 
ney, there was ſuch need of it; albeit he be not obliged to take notice whethe 
the maſter miſimployed it or not: becauſe the exercitor ſhould have look 
whom he truſted ", If the maſter be conſtitute with power to buy ware, ai 
load the ſhip, the exercitor is liable to theſe who contract with him upon tit 
account : but this is not preſumed upon acting as maſter, unleſs his commiſin 
appear; and ſo the maſter's extraneous contracts oblige not the exercitors, alle 
their faults do by the edict nautæ, caupones, Rabularii ; all which is clear from ti 
title, F. de exercitoria actione per totum, and is generally in vigour with us, ini 
admiralities, who are proper judges of theſe matters, in the firſt inſtance ”. 
XIX. After the ſimilitude of the exercitory action, the prætor by the perpeit 
al edict, did introduce the inſtitory action, in which by the contracts of infiit 
In relation to that wherein they were intruſted, their prepoſitors are obliged ; an 
as exercitors are as to maritime matters, ſo prepoſitors are correſpondent in tr 
fick at land; and inſtitors are thoſe who are intruſted in ſuch affairs, correſpott 
ing to the maſters of ſhips; which inſtitors are intruſted with keeping of {hop 
buying or ſelling of ware, keeping of caſh for exchange, ſuch as are ſent abr 
to buy ware, and thoſe who are intruſted with the labouring a field, or all 
any other like buſineſs. And it is alike of whatſoever ſex or age they be, tho eit 
they be pupils who cannot oblige themſelves or minors, who have the benen 
of reſtitution, yet both do effectually oblige their prepoſitors: and if there k 
more prepolitors, they are liable in ſolidum. But ſuch obligations reach no il 
ther than for what is contracted for the uſe of at affair wherein they wy 
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* The Hypothec only takes place for the ſecurity of the ſam actually expended upon repairing the ſup, 1 
vember 11, 1711. Watſon, but the exercitor is liable for the whole ſum lent. | = 

kk I. 1.4 5. F deexercit. aft, kkK L. 1.4 wit.cod., I L. 1.4 13. 14. cd, UL, 1.8 7,8, 9. J. wtf 
cad, m See below, I. 13. 3z. See allo December 12. 1707. Coltran. 


rit. XIII. Cuſtody, or Depoſitum. 121 
Ml 5 I truſted, Neither are the prepoſitors obliged, if they have intimated to the par- 
ei ty-contracter not to contract with their inſtitors. But it they contract 67 
ue, albeit the inſtitor be limited and prohibited to contract, in ſuch caſes, the 

reditors contracting ena fide with them, are ſecure. All which appears, 74t. 
0% De inſtit. actione, F. per totum. But our cuſtom hath not ſo fully owned the Kona 
ass as to inſtitors, as it has as to exercitors. 


u I 
u Cuſtody, or Depoſitum. Pledge, or Pignus. 


me | „5 
be.. The nature of cuſtody, or depoſitum. X. Pint depoſitars, how far liable, 
{hin =; The diligence of depoſitars. XI. The nature of pledge, or pig nus. 
o 2 III. Nautæ, caupones, ſtabularii. XII. Specialities in pledges. 
w. Depo/itation of writs. XIII. How pledges may become irre- 
nar V. Sequeſtration. ä 5 55 
the Vi. Confignation. XIV. Clauſes irritant, vel legis com- 
F VII. JJ. = 35 miſſoriæ in pledves. 
; IS VIII. Depoſitation admits no compenſation. XV. Hypotbecation of the crop, or goods 
digg IX. But admits retention for expences. n „ 


fe gi cauſa. teind- duty or ſtipend. 
i PUSTODY is called in the law depgftum or commendatum, to which we have no 
crc! WEE ſuitable term in our law, but this contract is moſt fitly expreſſed by the duty 
and obligation thereof, which is © to keep and preſerve that which is given in 
r, i. < cuſtody,” and it is here ſubjoined to mandate, becauſe indeed it is a kind of it. 
com For the lawyers do not ſo much notice the accuracy of logical diviſions, whereby 
m no member can comprehend another, as the 2/uj,, terms known in law; and there- 
(ether fore they handle mandatum, depofitum & prgnus, ſeverally, tho all of them be truly 
ookel BS mandates , and therefore depofitum alſo may be fitly defined, to be © a mandate or 
„ al © commiſſion, given and undertaken, to keep and preſerve ſomething belonging 
| tht © to the mandator, or ſome third party ;” and the efore, whatever hath been 
nit before ſaid of mandates, muſt be here underſtood of cuſtody, and needs not be 
alba repeated, except what is ſpecial in cuſtody. „ —- | 
m i II. The civil law makes a difference in the diligence of mandatars, and de- 
nu pofitars; that theſe are liable only for fraud, whereof alone the Prætor's edict 
WF makes mention u, whereby the depoſitar, tho he loſe the thing depoſitate, with- 
pen A out fraud is free, but it is extended to lata culpa, or the groſſeſt fault, gue dolo 
(110 g hui paratur in jure , where the diligence oppoſite to he groſſeſt faults is excel- 
j anl B lently deſcribed, by ſuch diligence as men ordinarily do, or the depoſitar doth, in 
his own affairs. But mandatars are liable for the lighteſt fault, yet, as is ſhown 
{pond . before, that is by the conſtitution of the civil law, and not by the nature of the 
(hol WR mandate; for ſurely the reaſon and ground of the diligence of both is alike, as 
abroi being gratuitous, and at the free choice of the conſtituent, who therefore ſhould 
Ir ah demand no more in either caſe, but ſuch diligence as the perſon intruſted uſes, or 
o ei men ordinarily ſe, in their own affairs; unleſs it be otherwiſe agreed, or that the 
bene Lepoſitar hath procured the cuſtody when others offered ® ; or that he have any 
ere e bonorary or ſalary therefore; which may be conſiſtent here, as in other man- 
10 jr We Cates, when in the meaning of the parties, it is not an equivalent ſatis faction to 
are VB the benefit received, which is not ordinarily eſteemable; as the ſalaries of phyſi- 
true cians for the preſervation of health, or life, or curing any member; or of judges 
A W or lawyers for the doing or procuring of juſtice , which ſalaries are not accounted an 
ſip, 7 walent, as in permutative contracts; and therefore are called Honoraries, and 
L. 4. 5 H h N 


. 1. 51. Z. 20. J. depofiti, L. 23. De Reg. jur. 1 L. 32. f. depoſits T. 1. § 35. cod. 


ya REES Depoſitum tumultus vel naufra- XIV. Hypothecation of the teinds, for the 
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122 Inſtitutions of the law of Scotland. Book I ri. 
the contract is eſteemed notwithſtanding free: Or as in depoſitations made in ca, YG 
of naufrage, fire, tumult, or falling of houſes, where the poſitive law giveth the 
double in caſe of denial of the thing depoſite, in commiſeration of theſe caſes fu Mi. 
the public good? ; but theſe caſes muft be evident, and the only cauſes of e 
contract 4. = 
Hence it followeth, that depoſitars are not liable for light faults, or for the pe. 
riſhing or deterioration of the thing depoſitate by caſuality or accident; yet it may 25 
be queſtioned, it the depoſitar delay, and do not re-deliver, whether in that cafe 
he is liable to make it good, tho it periſh. The ſame queſtion is allo in mandate 
and the law is for the affirmative, in this and all other caſes, unleſs the thing afte 
the delay would have the fame way periſhed, if it had been reſtored, L. 5. J. D. 
rebus creditis, L. 12.4 3. F. depofitt ; where the peril is ſaid to be the depoſitar's, if th Mo the 
thing periſh not being delivered after ſentence or judgement ; the reaſon whereof ß ny th 
rendered by the Doctors; becauſe if the thing had been reſtored, the owner might o (ho 
have ſold it, and fo tho' it had periſhed, he had been no loſer. Yet this is partly 
penal, and the adequate ground of it muſt be by the obligation of reparation of yr not 
the damage ſuſtained by that delinquence, in not reſtoring the thing depoſitate o ny th 
its owner when required; anq therefore it is to be meaſured according to the true i ot 
Intereſt; and tho' poſſibly the owner might have ſold it before it had periſhed, Mould 
yet unleſs there had been a known occaſion, or offer to have bought or purchaſed MlWrith t 
it, at the time of the remaining of it after delay, equity would not conclude the NMippe 
| making up of what had ſo periſhed. In this we are not bounded with any poſitive Mict, : 
law or cuſtom, and therefore equity in it with us may take place; and we are nt Mut al! 
ſevere in the diligence of mandatars, as appears from the former paragraph; nei. MlWhoſe 
ther yet in Cuſtody ; and therefore a perſon having received money in keeping, ire th 
and having oft declared to the owner when it was demanded back, that it was ſem Hing 
with his own to Dundee for ſafety, and that the owner might have it there, for the Nence 
ſending for; and thereafter, Dundee being taken and plundered, he was liberate, Met if 
giving his oath, that the money he got in keeping was loſt there, Fuly 19. 100 nter 
Fiddes. And a horſe being put in the park of Holyroodbouſe for grazing, tho he hol tl 
was loſt, the keeper was found free; becauſe there was a placad on the entry of hre, 
the park, that the horſes to be put there were upon their maſter's peril, tho thy eing 
| horſe was delivered to a ſervant, who ſaid nothing of the placad, Nov. 16. 1667, Thi 
Whitehead. oe 5 1 Wo far ; 
III. In the civil law there is a depoſitation of a ſpecial nature, introduced by Mutter 
the edict; nautæ caupones ſtabularii, & quod cujuſque ſalvum fore receperint, nil ed it 
reſtituant, in eos judicium dabo*.” By this edi&, poſitive law for utility's ſake, ny w. 
| hath appointed, that the cuſtody of the goods of paſſengers in ſhips, or ſtrangers ting 
in inns, or in ſtables, ſhall be far extended beyond the nature of depoſitation, Math 7: 
which obliges for fraud oy, or ſupine negligence, in them who have expreliy tion, 
_ contracted for their own fact. But this edict, for public utility's ſake, extends It: Poreh 
Firſt, To the reſtitution of the goods of paſſengers and 7ravellers, and reparati uin 
of any loſs or injury done by the mariners or ſervants of the ſbip, or by the ſel. Ne clc 
vants of the inn or ſtable*. Whereas by the common law, before that edi, u und 
this and other ſuch caſes, there was no ſuch obligement; much leſs are perſons Pp vw 
now obliged for their hired ſervants fact or fault, except facts wherein they at MM pi 
ſpecially intruſted by them; but becauſe the theft and loſs of goods is very ord- i 
nary in ſhips, inns and ſtables, therefore this edict was introduced for the ſeci- 
rity of travellers*. Secondly, The edit extends this obligement, even to the 
damage ſuſtained by /e fact of other paſſengers or ſtrangers in the ſhip, inn oc 
ſtable, for the which, the maſter of the ſhip, inn-keeper, or keeper of the ſtable, 
could be no ways obliged, but by virtue of this edit”. Thirdly, They we 
| 2 5 ma 
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asc liable for the loſs or theft of ſuch things abſolutely, from which they were 
ee by no diligence, but were not liable for accident or force“; that is, ſea-ha- 
id muſt always be excepted. © ny | HET 
13 By naut in this edict are underſtood, not the mariners, but the exercitors or 
ners of the ſhip, to whom the profit belongs, and ſo of the maſter of the inn 
. table, and by the edit they are only liable for that, quad ſalvum fore receperint, 
WE. hich they received in cuſtody either by themſelves, or ſuch others as they in- 
Cucted, to admit paſſengers or travellers, their goods and horſes * whether the 
me be ware, cloaths, clog-bags or other furniſhing for paſſengers or 7ravellers, 
r thc furniture of horſes in ſtables”, or what other things are brought in: and 
y the common law, albeit the things brought in were neither known or ſhown 
o thc maſter of the ſhip, inn, or ſtable, they are liable for reſtitution *. And if 
ay thing be wanting, the party loſer hath ſaramentum in litem, and is not obliged 
o how what is in his clog-bag, pockets, Sc. 2. The reafon of all which is ren- 
eered ; becauſe it is in the maſter of the ſhip's option, to receive ſuch perſons 
r not; and conſequently, if he doubt of their truſt, in cafe they ſoou!d alledge 
y thing wanting, he may refuſe them acceſs, unleſs they ſhow what they have, 
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ould be uſeleſs: but L. L. naval. Rhod.* ordains the money to be depoſitate 
Erith the ſkipper, otherwiſe he is not liable; and the owner has no more but the 
ripper, ſea-men, and paſſengers oaths for his money. They are alſo by this e- 
ive ict, not only liable for what is received and entered into the ſhip or inn, cr fable; 
fot but alſo, if it be expreſsly received for that end elſe-where, as on the ſhore, by 


ace will not import their conſent, when they are entered and in their paſſage ; 
er if it ſhould be fo expreſſed before or at their entry, when it is free to them to 
nter or not, ſuch ſilence would ſufficiently infer conſent. Neither are they free, 


Wkcing they may have other keys, which the paſſengers cannot know. 

W This excellent edict being but Poſitive Law, it will be effectual with us only in 
far as the common cuſtoms of nations have owned it, eſpecially in maritime 
Watters, betwixt us and other nations, or in ſo far as our own cuſtom hath recei- 


nil Wd it of home; but the evident expediency thereof cannot but make it acceptable 
ſake, ay where, where the leaſt reſpect is had to the civil law; ſo a chapman depoſi- 


ing his pack with a creditor, who opened it and made uſe of the ware, had his 


tion, Rath in 37cm, as to the particulars therein contained, reſerving the Lords modifi- 
eb tion, Jan. 3. 1667, contra Brand. And lately an inn-keeper in Edin- 

ds it: Poreh was found liable for a cloak brought into his tavern, without neceſſity of 
ation roving either that it was delivered to the maſter or his ſervants, or that they ſtole 
e fer- e cloak, Feb. 17. 1687, Maſter of Forbes, Fountainhall *. So a ſkipper was 
d, u end liable for the damage of ware, by the ſpouting of the pump, altho' the 
elo ip was tight at the looſing, and that the owner of the ware was on board, and 

-y are ad put the ware near the pump, that it might not be eaſily found out by capers, 

ord Fig there was no extraordinary accident by ſtreſs of weather, N:v. 7. 1677, 

ſecu· e,. The like was found in the damage of ware by the ſea-water, tho' the 

o the ib Was repaired in the port, and the damage was befallen by a leck, ſtruck up 
inn d that ſame road, after the reparation, ſeeing there was no extraordinary ſtreſs 

table, | 2 8 | 0 f 

wee 


5 I deciſion is alſo obſerved by Sir Patrick Home, Jan. 1687. 
L. 1. HI. c. d 14. & 16. eL. 3. F naut. caup. fab. dL. 7. cod. 


FU 


BS: otherwiſe he is preſumed to truſt their oath, without which this benefit 


Whoſe having power, and be loſt before it be entered in the ſhip, Neither 
e theſe perſons liberate, by bidding each man look to his own goods, and 
ing they will not be anſwerable ; unleſs the paſſengers conſent ®, But their fi- 


o' the paſſenger take the key of the chamber or cheſt himſelf, which is but 
Br opter majorem ſecuritatem, and not to liberate them of their obligement, eſpecially 
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or other accident that could not be prevented, July 24. 1680, I, 


of weather, 
mont &. | | 
IV. Depoſitation of writs falls moſt frequently in queſtion with us, by whig 
the depoſitar is truſted with the keeping of the writs and the delivery thereof, 2. 
cording to the terms of depoſitation, expreſs, or preſumed; the terms preſume 
are, that the depoſitar ſhould give back the writ to the deponent, if he requirej 
and if not, to the perſon in whoſe favour it bears to be granted, as was found i 
the caſe Jan. 25. 1677, Ker de, where the caſe was a diſpoſition of a ter, 
ment, by a grandfather to his oye, merely gratuitons, given to a third pay 
without expreſſing any terms of depoſitation. But if the terms be expreſſed, they 
are to be faithfully obſerved by the depoſitar, who is truſted, and which are {| 
ways probable by his oath, if they be not in writ, ſigned by the deponent; h 
which caſe, the oath of the depoſitar cannot be received againſt the deponent, 
writ, or even beſides the ſame ; and therefore a depoſitar's oath was not found re. 
ceivable, to prove that the deponent paſſed from the writ depoſitate, and ordaing 
it to be cancelled, Feb. 24. 1675, Cowan. If the writ be in his hands to whom iti 
granted, the depoſitation thereof is regularly probable only by his oath, Had. Tan, ij 
1611, Home; penult. June 1625, Crawfurd ; Feb. 22. 1627, Williamſon : and ſoiti 
not then probable by the alledged depoſitar's oath, feeing the writ is in the credim 
bands, as is clear in the ſaid laſt caſe; and delivery is preſumed, unleſs the co. 
trary be proved by the writ or oath of him in whoſe favour the writ is conceine 
unleſs it be in the hand of him who granted it, June 8. 1676, Irvine. Nath 
doth it infer detofitation, that the writ was in a third party's hand, who is alldi 
depoſitar ; neither by the alledged depoſitar's own oath, the writ being mutual as a n. 
nute of contract, penult. June 1625, Crawfurd. But where the writ being mutul 
was not produced out of the party's hand, but the depofitar's, the oath of the depiſin 
was admitted as to the terms of the depoſitation, Fuly 5. 1662, Drummond : ani 
ſingular caſes, where there are adminicles in writ as to the depoſitation, witneſſes inn 
cid be examined ex officio, or the alledged depofitar's oath will be taken, and the jt: 
fen's oath who was alk dged unwarrantably to have given up the writ, Dec. 22. 102% 
| Dichſon. In like manner, ex officio the depoſitar and witneſſes caths Were tat 
Fr clearing the depofitation, Nov. 25. 1631, Dou.lais; and in both theſe ch 
the ſame pro'ation was admitted, for clearing the terms of the depoſitation. bit 
ww'en the queſtion is not betwixt debtor and creditor, but betwixt the debtor and athi 
Party, to whom he had only depoſitate it, for recovering of it, and proving that it ui 
depoſitate by the creditor, witneſſes are examined and admitted as in oiher exibitil 
Had. Jan. 17. 1611, Home; Feb. 14. 1629, Farqubar. The depoſitation being it 
 khnowledged or proved, the terms whereupon it was made are not only probable k 
creditor's oath, but by the depofitar's, whoſe faith be followed, Jan. 22. 1624, ll 
mont; March g. 1624, Hay; but not by the witneſſes inſert, as is clear by the l 
caſe ®, If the haver alledge, that tho' the writ be in the name of a third pat 
yet he made uſe of his name to his own behoof, he muſt inſtruct it by the out 
of that third party, or other evidence. 

V. Under cuſtody is contained Sequeſtration, whether of conſent whereby 
thing litigious or contraverted is intruſted in the hand of a third party, til Us 
rights and poſſeſſions of the pretenders be cleared, or by authority of a ju 
which is a part of judicial proceſs, of which hereafter © s. Os 

VI. Conſignation is alſo a kind of Cuſtody, whereby the conſigner depoſiti 
in the conſignatar's hands, the ſum or thing which is refuſed by the credito', 

the creditor's behoof, wherein the conſignatar is but the interpoſed perſon, eile 


by conſent, as it is frequently provided by clauſes of conſignation, or by * 
an 25 4 


* Ezcreitors found liable pro rata only, for the ſcipper's fault, Gosford, July 20. 1669, Learmont, as i Lf 
4 5. H. naut. caup. fab, - But found liabls in ſolidum, Fune 14. 1672, Sutherland; Dec. 11.1672, Carnagi. 
purſuer was not, however, in this laſt caſe, allowed juramentum in litem for proving the damage, 


"6: See above I. 12. 17. 3. ed MS8 D. & C. e See below IV. 41. 7. & IV. 50. 27. 
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#1 and the contract of cuſtody ſtandeth betwixt the creditor and the conſignatar, by 

ws ich he is obliged to keep, and reſtore to the creditor and thereby the debtor 
WES orderly conſigning is liberated, and is not obliged to uplift ſums conſigned from the 
| conſignatar, and make them forthcoming to the creditor, July 28. 1665, Scot, 
ES inlets the conſignation be ſimulate, and taken up again by the conſigner. And 
WE here the law condeſcends on conſignatars, the conſigner is liberate, and not liable 
bor the confignatar's ſufficiency, or faithfulneſs ; as where conſignations are to be 
WE |coally in the hands of the clerk of the bills, Feb. 15. 1673, Mowat : yet if the 
WT confignation bath not been orderly, - but by the fault of the conſigner, if the 
public conſignatar prove inſolvent, the peril is the conſigner's. In conventional 
boonſenations, where the choice of the conſignatar is in the conſigner, the conſig- 
nation is upon the peril of the conſigner, if the conſignatar prove inſolvent; which 
ules ordinarily to be expreſſed, but tho' it were not, it is implied. In other caſes 
be conſgner is abſolutely liberated, but a charge is granted ſummartly againſt the conſigna- 
bar, to exbibite the money, Dec. 7. 1631, Grierſon ; but here the inſtrument of con- 
WS ration proves not againſt the conſignatar, but his own oath, tho it proves againſt the 
BE creditor refuſing, and ſo inſtructeth the redemption, Jan. 14. 1630, Laurie e. 
VII. Truſt is alſo a kind of depoſitation, whereby the thing intruſted is in the 
Ws cuſtody of the perſon intruſted, to the behoof of the intruſter, and the property 
of the thing intruſted, be it land or moveables, is in the perſon of the intruſted, 


elde it is not proper truſt ; fo if it be tranſmitted to ſingular ſacceflors, acquiring 
ona fide, they are ſecure, and the truſtee is only liable perſonally upon the truſt; 
bot ſuch truſts being of importance, albeit writ uſeth not to be adhibited in them, 


Ws they are not ordinarily proved but by writ, or oath of party, yet witneſſes were 
WS uſed ex icio, and the truſt of an aſſignation found proved thereby, Feb. 22. 1665, 
Viſcount King ſloun. And a bond's being in truſt to another party's behoof, was 
found proved by preſumptions, Jan. 12. 1666, Executors of Stevenſon f The 


reaſon of uſing witneſſes in truſt, is, becauſe writ is ſeldom uſed therein; for if 
i urit be granted by backbond or declaration, it is not properly truſt ; but (ory) ;) 
77, WS vere the thing intruſted is alienated, yet fo as the truſtee believes that the diſponer 
u deſigns not donation, or alienation, but truſts that on demand, the perſon truſted 
13% y ( 55 
I VIII. This is ſingular in the law of depoſitation, that there is no exception of 
rl compenſation competent againſt it *, which Donellus and moſt interpreters account 
to be introduced only by Juſtinian, and was not fo before, neither by the nature 
of this contract, nor by equity. But the contrary appeareth, becauſe the very 
„nent and nature of this contract is, that the thing depoſitate muſt be keeped and 
i: reſtored whenſoever demanded, yea, tho' it had a term, yet unleſs there were a 
0 WS ary, or ſome intereſt in the keeper, it may be demanded whenſoever ; becauſe 
dhe term is in favour of the deponent, not of the depoſitar, whom it bindeth du- 


ing that time, and ſo it may be renounced by the deponent at any time, nam cui- 
% licet jurt pro ſe introducto renunciare ; and therefore it is the nature of this con- 
tract, that the thing depoſitate ſhould be reſtored upon demand, and his accepting 


vue bhereof ſo, is a tacite quiting of any objection in the contrary. But the convincing 
ee ealon is, that compenſation is only in things of the ſame nature and liquid; but 


u depoſitation, the dominion and poſſeſſion of the thing remaineth in the de- 
Ponent, tho' it be numerate money and not obſigned, and to meddie with it is un- 


p 3 and accounted in law theft, as being contractatio rei alienæ; and 
or, e erefore, that being a thing cannot be compenſed with mutuum, where the pro- 


kerty and dominion is in the borrower, and but a perſonal obligation to repay, 
Which cannot be compenſed with a body, the property whereof is not alienated. 
| e like thereof holdeth in money found, or any other way in the detainer's 
hands, without right to the property of it. | I 
N. The queſtion is alſo moved here, Whether the thing depoſitate may be detain- 
Ss or the'neceſſary and profitable expences wared upon it. Tho law and moſt in- 
OO „ ter preters 


* See below I. 18. 4. 22 See above I. 12. 17. ff L. penult. C depeſiti. See below I. 18. 6. 3. 


fe, that the depoſitars ſhould be obliged to reſtore or make up the ſingle . 


| houles, or ſhipwrack, in the caſe of not due reſtitution, theſe perſons were liabe 
ſor the double ss, wherein there is much utility to {ſecure perſons depoſitating of 


Civil law is clear for the affirmative, that all are liable u ſcliuum à, and upon 


followed by us. In defe/ito, by the civil law, the deponent hath beneficium fur. 
menti in litem, or to prove the particulars, or quantities wanting, and their value 
ſecundum fretium affectioms, becauſe of the exuberance of truſt in this contract“, 


| ſuch caſes, the deponent's oath in litem muſt be taken, or elſe his intereſt periſh- 
eth, which is ſuitable to our cuſtom, as before mentioned in the cafe of 1nn- 
| keepers ®. And there is good reaſon and equity pro pretio afßectionis allo, but! 


Foſt moramen; but annualrent with us is not due fine pacto, but may be made 
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terpreters favour the negative, upon the ſame ground that compenſation is ex. the d 
claded ; yet the affirmat ve is to be preferred, becauſe as the contrary action; Hoine 
competent for the melioration, ſo much more the exception, it being a part f 1 
the ſame contract 5; and therefore the Lord Balmerinoch, having by his ow aged 
miſſive and backbond, acknowledged that the eſtate of Fedturgh was diſponed ts ARE FI 
him in truſt, to the behoof of Earl Somerſet, all the expence on the land, or of th 
Samer ſet in contemplation of the truſt, was found competent againſt Earl Bedj;-4 s 
who had adjudged Somerſet's right, Feb. 18. 1662, inter coſaem, where retention Mi 
was only ſuſtained, if Balmerinoch found caution for the ſuperplus. And in a 
caſes in the law where action is competent, exception is allo competent *, and 
ſo with us, if inſtantly verified. 1 | 0 

Amongſt the Romans there was an edict of the Prætor, in depoſito, to this ef. 
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XI. Pledge either ſignifies the thing impignorated or the contract of impigno- tanc 
ration, in the ſame way as pignus in the law is taken; and it is a kind of man- 
date, whereby the debtor for his creditor's ſecurity, gives him the pawn, or thing 


lue ; but in things depoſitate thro' the preſent occaſion of tumult, fire, falling of 


neceſſity in theſe deplorable cafes ; but as yet it hath not been allowed by out 
JJ 8 1 . . : 
X. It may be queſtioned, if any thing be depoſitate to more depoſitars, whe. 
ther they are liable in ſolidum; ſo that the deponent may crave reſtitution, or r. 
paration from every one of them, for the whole value, or for his ſhare only ? The 


good reafon ; becauſe it is fidelity in preſerving one individual A that is under. 
taken, which therefore de natura rei, mult oblige every perſon to the whole, 
ſeeing he is not obliged to reſtore a part of the thing depoſitate, but the thing it- 
ſelf ; and this being conſequent to the nature of depoſitation, will no doubt be 


but not the depoſitar in the contrary action i, where the reaſon is added, becauſe 
there is no breach of faith nor truſt there, but damage and reparation in queſti 
on: the depolitaralſo detaining, being condemned, becomes infamous *, Hence 
it is from this truſt, that if a cheſt or other continent ſealed, be depolitate 
action is competent fo? all that was therein ſhown or not '; and therefore in 


have not obſerved it queſtioned or decided. This being a contract of greatei 
truſt, reſtitution is to be made cum om cauſa, as fruits and birth, and annualrent. 


| - vs 
impignorated, to Getain or keep it for his own ſ{e@urity, or in cafe of not- payment „. th 
of the debt, to ſell the pledge, and pay himſelf out of the price, and reſtore the Frejt, 5 
reſt, or reſtore the pledge itſelf upon payment of the debt; all which is of the on - bar 
nature of a mandate, and it hath not only cuſtody in it, but @ power to diſpone Tack fo 
in the caſe of not- payment; but if the profit of the pledge be allotted for the angle. 
profit of the debt, which 1s called aclxeneie, it is a mixt contract, having in 11 
mandate, and the exchange of the ufufruct, or uſe of the pledge for the uſe 1 5 
. | | 5 e IS { 
; 4440. c 
| | | | | | * The 
* Retention was never allowed in the civil Jaw with regard to a depoſitum, L. 11. C. depoſiti; nor as to à c. "4, W. 
modatum, L. lt. C. cammod tho' in commodato it was allowed by the old law, L. Is. § /. L. 59. J. de furtts, | a e purf 
See below 1. 18.6.3, b J. 1. F. depoſiti, L. 1.8 43. eod. h See below I. 17. 20. ah L. 1.4% . 12 
. K. 


end, I. 5. ed. & TL. 1. de his qui inf. not. 1 I. 1. f 41. de e˙. m See above I. 13. 3. L 
C. defofiti, | 
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me debt. Our cuſtom allows not the creditor to ſell the pledge, but he may 
Sd it, or aſſign his debt, and cauſe arreſt it in his hand, and purſue to make 
borthcoming; but there being a real right of the pledge, no other diligence will 
Fo affect it further, than as to the reverſion of it, on payment of the creditor's debt. 


r the conſtituent, as ordinarily mandates are, but it is to the behoof of the hy- 
X4 pothecar for his ſecurity ; and ſo ends not with the death of either party, nor is 
rerocable as other mandates, but paſſes to heirs and atlignies ; and therefore re- 
aluires greater diligence than mandates, .. ſuch diligence as prudent men uſe 
n their affairs, but obliges not for the lighteſt fault. This is alſo ſingular in 
Wiadſets, or impignorations, that thereby there is conſtitute a real right in the 
B pledge, which no deed or alienation of the conſtituent can alter or infringe, 
Puhich is not ſo in mandates, or things depoſitate, nor in location, whereby there 
WS; only a perſonal right; and if the property of the thing be alienated from the 
Conſtituent, the perſonal right hath no effect, as to the thing about which it is 
Conſtitute *, but there is here a real right; of which hereafter amongſt other real 


2 


Nights e. . „ 
| III. We ſhall not inſiſt on the manner of the ſale of pledges preſcribed by 
the Rman law, and the intimations or denunciations requiſite to be made to the 
ebtor, that being wholly changed by our cuſtoms ; for in wadſets of lands the 
Vacdletter hath a diſpoſition of the property, but with a reſervation or paction, to 
ell back again to the debtor, upon payment of the debt; and fo the wadſetter 
cannot by virtue of the impignoration, ſell the lands and pay himſelf, but all he 
en do is to affect the wadtet lands by legal diligence, as any other creditor; 
d if any other prevent him in diligence, they acquire the right of reverſion, 
ud no poſterior diligence of his can take it away, or capacitate him to acquire 
be full property of the pledge, or to alienate it ſimply to another, unleſs he ſa— 


ve % the anterior creditor, and that the legal reverſion expire. The like is in the im- 
{WP ignoration'of moveables, which cannot be thereby ſold, but the creditor may 
effect them by his legal diligence, by poinding thereof, as ſaid is. „ 
i- IV. In impignoration either of heritable or moveable rights, the c/9/] law 
ce e ected pat7um legis commiſſoriae %, which we call a clauſe irritant, whereby it is 
ic, provided, © That if the debt be not paid at ſuch a time, the reverſion ſhall be 
n WE void.” Our cuſtom doth not reject ſuch clauſes, but on the contrary, by act 
b. f ſederunt , it is declared, That the Lords would decide in ail clauſes irritant, 
10- WTF whether in infeftments, bonds or tacks, according to the expreſs words and 
meaning thereof preciſely ;” yet they are fo far difallowed, that the” they bear 
tet tate effec? ſummarily, without declarator, the clauſe irritant muſt be declared, and 
ent de Lords allow ſuch clauſes to be purged by performance before ſentence, de- 
ade WF aring the clauſe irritant committed, or will ſuperſede the extracting of the de- 


reet for a time for that effect, as they ſee cauſe ; ſo in ſuch a ptoceſs, tho' the 


-no- {WF itancy was committed long before, yet by payment at the barr it was allowed 
an- de purged, even cho' the party after the irritancy got poſſeſſion, Hope, clauſe 
ing tant, Eagar; yea, tho the wadſetter had obtained a decreet of removing io years 
dent % the failgie, againſt which the reverſer was refoned, paying all damage and in- 
the ,, July 8. 1636. Cleghorn. And albeit the money was not ready to purge at 
the RR barr, fo that the failzie was declared, yet it was fo declared ſuperſeding ex- 
done WH Tack for a time, that it might be purged in the mean time, February 7. 1628, 
the WR r10gle.**, But where the requiſition was on nineſcore days, there was no time 
it 4 — | 8 N granted 
le of WE 


WE * y gy 5 | 
the a 5 80 en ſtatute, and not from the nature of the right, that tacks are with us conſidered as real nights, 

r 5 . hol | of ES : 

E Ads Lords in this caſe, as Dury obſerves, © thought it reaſonable, that if the money, with the annualrent 
be Was paid at the V hitſunday, the defender ſhould be aſloilzied, and fo ordained ſome perſons to deal with 
FT Purfuer to conſent hereto, and the clerk to ſtop extracting.” | | 5 3 
23. F reg. jur. p See below II. 10. . 3. C. de pad. pign, Nov. 27. 1592. See above J. 
WH 7. fn, See below II. 10. 6, IV. 18. 3. 4. . 


XII. This contract hath this ſpecial in it, that it is not merely to the beboof 


. 
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competent equivalent price, and that it be not a real and proper ſale, hut only 4 


in houſes for expences in preſervation or melioration, or for money lent for thi 
uſe, to a wife in the goods of her huſband for her tocher, to pupils and mi- 


to pupils in the goods of their mother being their tutrix, or in the goods of he 
ſecond huſband if ſhe did not make an accompt and procure a new tutor be 


tribute, or their contracts, to cities in the goods of their adminiſtrators, Bt 


3 tt 0 e n King Ott Wa Wa ry N 


only allowed a few, allowing ordinarily parties to be preferred according to tit 
fore goods fold were not found under any hypothecation for the price, Jun 


ground in the firſt place, and they not ſatisfying of the other goods on the grow 


the benefit of a poſſeſſory judgment. This was extended to intromitters, Wo 


and goods of the ground, tho' lawfully poinded from the tenants for their | 


the preſent crop was not accompted, but left for the ſubſequent rent, of wii 


leſs ſufficient goods be left io pay the rent, beſides the pleniſhing of the 5 


2 
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{ 
granted after the decreet to purge, July 19. 1625, Nairn. Yet this clauſe is ſo d ſu 
ous, that in the caſe of a wadſet with a back-tack, and clauſe irritant of the reverſyy " ay 
the back-tack duty ſhould be two years unpaid, it was elided by the wadſetter's py, br 't! 
ſethon of a part of the lands, and thereby getting a part of his annualrey, WW Is 


March 18. 1629, Barclay. The like by accepting of payment of annualrent y, Ml „t 
ter failzie, Hope, clauſe irritant, Naſmith. The like by payment of annualrey, WW 111 
or by compenſation therewith, Barns, ibid. And the reaſon of the law and oy withe 
cuſtom is, becauſe impignoration is a permutative contract, wherein equality j E 
meant and required; fo clauſes irritant are redacted to equality, and reſpet j 
not had to the terms and expreſſions of the contract, but to the thing try 
done; and therefore, tho' ſale with a reverſion be expreſſed, yet if there be no; 


CE 


liable 


value 
Et 


wadſet under that conception, the clauſe irritant hath no further effect thanj 
before expreſſed ; but if it be a true ſale and competent price, the clauſe irritay 
is not penal, but hath its full effect; whereas otherwiſe it is ſtill purgeable till c. 
clarator, which therefore is neceſſary, even tho' the clauſe irritant bear, that th . 
reverſion ſhall be null without declarator, for the remedying of the exorbitancy i In 
of ſuch clauſes irritant, which muſt be a proceſs to declare the ſame, that the re. 
verſer may purge at the barr, or loſe the reverſion *. 5 
Impignoration is either expreſs by the explicite conſent of parties, or impl. 
cite, which is introduced by law, without conſent of parties; of which tacite hy. 
pothecations, there have been many in the civil law; as in the ware, for the price 


nors in the goods of their tutors and curators for their duty and adminiſtration 


fore her marriage, to legators in the goods of executors, to the fiſk for ther 


our cuſtom hath taken away expreſs hypothecations, of all or part of tit 
debtor's goods, without delivery, and of the tacite legal hypothecations hu 
Wo n 
knen 
bote 


priority of their legal diligence, that commerce may be the more ſure, and e 
ry one may more eaſily know his condition with whom he contracts: and ther 


1676, Cifhney, Nicolſon, que in fraud. cred. Paterſon. 
XV. Yet with us there remains the tacite hypothecation of the fruits on tt 
belonging to the poſſeſſor, for the terms of the year's rent when the crop i 
on the ground, but not for prior or paſt years *; and therefore all maſters 
the ground, or their aſſignies, having right to the mails and duties, have ine 


1 


reſt to recover the rents thereof from all intromitters with the fruits, rents "FT Er 


profits thereof, tho' upon a title, unleſs their title be preferable, or at leaſt bat 


they brought the corns which grew on the ground in publick market at Zul, Y 
beit the heritor had ofterwards poinded a part of the ſame crop, for the tent! 
a prior year, unleſs at the term of payment Candlemas there were ſufficient ft 
on the ground to latisfy the rent, March 29. 1639, Hay, Gosford, Jan. 10. 10] 
Commiſſary of St. Andrews, Secondly, It is extended to intromitters with the CY 
debts, unleſs they left as much upon the ground as might ſatisfy the rent, 
lides the houſhold ſtuff, Fuly 25. 1623, and Feb. 3. 1624, Hays. The like, whe 


the terms were not come, June 29. 1642, Lord Pokwart. Thirdly, It is exe 


ed, that thereby the maſter of the ground may ſummarily ſtop poinding, y 
ll 


r IV. 18. 4. K. II. 10.6, rs See below IV, 28. 
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. 3. 1624, Hays. Fourthly, This is extended againſt the donatar of the tenant's 
ll eccheat, intromitting thereby, who was found liable, tho' no action was moved 
: y the maſter of the ground for ſeven years in the foreſaid caſe, Feb. 3. 1624, Hays, 

I he like is ſuſtained as to the goods of the poſſeſſors of houſes, tho invefa & 
| E W114 only, all intromitters therewith being liable for houſe- mails, Nicolſon, locaton, 
* rray; and the goods may be ſtopped from poinding for the poſſeſſor's debt, 
without deforcement, as being zuvecta & illata; but this extends only to one 
: Z ear, or two terms mail, Dec. 7. 1630, Dick. But the hypothecation of the 
traits of the ground is greater than of the tenant's other goods; for the fruits are 
die in the firſt place, and all intromitters therewi!h are liable according to the 
WE thereof for the rents, tho' there remain other goods ſufficient to pay the 
rents on the ground, ½ there remain not ſufficient fruits to pay the fame, 
et ult. 1624, Dun. This hypothecation of the fruits for the rent was extend- 
We to a town ſetting their cuſtoms, even againſt the ſub-tackſman, not bound to 
Web town, v. who were preferred to the tackſman's creditors in a double poinding, 
u. 31. 1665, Anderſon and Proven. It was alſo extended to the ſetter of a fiſhing 
BK the donatar of the tackſman's eſcheat, who was found liable to reſtore, 

Z 0 4. 1667, Cumming of Alter. This hypothecation was found to give the ma- 
Per of the ground right, not only to detain, but to bring back the tenant's goods 
Ito the ground de recenti, Dec, 11. 1672, Crichton: but not ex intervallo, Feb. g. 

35 Park. But this hypothecation was not extended in favour of an appriſer 
without diligence or poſſeſſion, Fuly 29. 1675, Lord Panmuir. 

that l XVI. The like hypothecation 1 is competent to teind-maſters for their teinds *. 6 

eren tho' the heritor get à rent for the whole profit of the land, ſtock and teind 
th, who is thereby liable as intromitter; which was extended to miniſters 
1 5 their benefices or ſtipends, whereby they may have acceſs to any intromitter 
3 ww the teinds out of which the ſtipend is modified, not only for the intromit- 


cher ter's proportion of his lands, but in ſo/idum for his whole teind, according to the 
Bu Fralue of his intromiſſion, July 6. 1625, Morton; which held, tho' the intromitter 
bad a wadſet of ſtock and teind, whereby he had but his annualrent, March 21. 
hath W633, Keith; and this was found not ohly in beneficed miniſters, but in ſtipendaries, 
0 th: who may cher take them to the tenants, or 0 the maſters intromitting, Sporz/. 


Win, Kirk, The preference of relics for implement of their contracts of 
e out of their huſbands moveables, in their hands, to other creditors, 
s not any hypothecation, but a perſonal privilege, which by a late deciſion, Fe- 

** * 1688, Keitb, hath not been ſuſtained, but according to their diligence 3 


TITLE XIV. 


Permutation and Sale, or Emprion and Vendition. 


inte 

7 1 . Exchange and ſale, 3 they « a- V. Clauſes irritant or reſotut Ve in 2 
1 on  gree and di fer. VI. Knowledge of acquirers of an anteri- 
„ | Wir. What things are liable to ſale, and of or incomplete right, how effectu- 
15 9 _ buying of pleas by the members of al—Clauſes irritant frequent of 
7 the college of jufiice—No hypothe- * late, and effectual againſt cre- 

[ i cation for the price. gitors. 

1 p Inn. The effect of earneſt. VII. After ſale, before delivery, to 3 
8 Reder % of things ſold. Other patit- the lung periſheth. _ 


ons in . 


ID. Dau rA TiO, or 3 and Sale, are ſo congeneous contracts, eſpeci- 
„ ally in our cuſtoms, that the ſame work will explain both, by holding out in 
bs they do agree, and in what they differ. Permutation or exchange, is a con- 
K k 3 


' See below II. 8. 1. s See above I. 4. 23. 
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tween ſubjects of the fame common- wealth, but alſo between inſubordinate cy, 


ſilver: and leſt the currency of commerce might be retarded upon debates « 


' ſeveral coins is known, and thereby the pioportion of current money in theft. 


ſilver is not the tenth part of the value that ſometimes it was of; and fo mort 


he knew the vitioſity, he is liable, if it were not ſhown to the buyer, ot oft 


* 
” 


15 8 
N 


vp 

; 
CONF 
q Dy 


tra whereby one thing is agreed to be given for another, which, if it be money 
as it is current for goods or ware, (under which all things which can be bon U 
or ſold are comprehended) then it is ſale, or emption and vendition. Sale hath beg 
very antiently and generally diſtinguiſhed from all other permutations of gy 
thing for another, which is called Barter, or excambion ; the reaſon whereof 
that (by that mutual obligation of mankind to exchange, what they may ſpy 
from their own neceſſary uſe, with what others are willing to give in exchany 
thereof equivalent thereto, and uſeful to the receiver, which. is comprehengy 
under the general term of commerce, of which in the firſt title; therefore en 
change may warrantably be urged and compelled, not only by civil authority hy, 


Wb: 
WOT. 
5 


mon-wealths *] commerce and free trade is by the law of nations, and can 
be effectual or uſeful by barter only; therefore common tokens of EXChang 
have been invented and allowed over all the civil nations of the world, as com. 
prehending the value of every thing venal, and which were choſen of the md 
durable metals, and neareſt to the intrinſick value of things, ſuch as gold a 


the intrinſick value of theſe metals, they have always been ſtamped by puili 
authority, that they might be current amongſt the ſubjects of that comma. WRIT ſelle. 
wealth; and in compariſon with the coined money of different common-wealth, the f 
regard is had fo far to the intrinſick value, that the weight and fineneſs of thi T trari\ 


veral common-wealths, and fo is current in all places that admit other coins thy 
their own: yea, in ſome civil common-wealths other tokens of exchange han 
been current as well as money, as for a long time tobacco in the American iſland, 
and copper or tin in ſmaller payments in ſeveral countries amongſt themle!ye, 
The firſt impreſſions that were upon money were the ſhapes of cattle, a 
therefore money was thence called pecunia, and the firit and molt ordinary ei 
change or barter being of cattle, by this means a great advantage has accu 
to mankind ; for if men were obliged to exchange what exceeded their uſe, bt 
for other things whereof they had uſe, it might be long ere that cate occur: 
but as the wiſe man faith, Money anſwereth all things. And becauſe gold andit 
ver are durable metals, and continually raiſed" out of the ground, by the abu 
dance thereof, the extrinſick value is ſo lowed, that now the ounce of gold! 


becomes bulkiſh and heavy, uneaſy to be tranſported, therefore bills of exchat 
do ſupply that inconveniency, of which ſupra *. 1 — 
Theſe contracts of permutation, or barter and fale, agree in this, that b 

are perfected according to law and our cuſtom, by ſole conſent, naked pads 
being now efficacious ; and tho' neither of the things exchanged be delivered, 
agreement is valid. But if there be any latent vitioſity, if it impede the uſe 
the thing bought, the Romans gave actionem redhivitoriam, to reſtore and ab 
the bargain, or gquanti minoris, for making up the buyer's intereſt ; but if the fy 
ler was ignorant of the vitioſity, or inſufficiency, he is not liable to make it god 
_ unleſs he affirm it to be free of that, or in general, of any other faults; Wi 


ſelf evident or known, in which cafe the ſeller is not obliged, if he do not © 
preſsly pation ** as if the ſeller commending his ware, ſay that a ſer 
7 beauti 


* What is contained within the parentheſis is indiſtinſt. None of the MSS. nor the firſt edition, give Wy 
ſiſcance here. The ſenſe would be complete tho? theſe lines were left out altogether, The author ſeems n 
intended to introduce his account of the riſe of money by laying it down in the firſt place, that per mutation, 
change, from the ſituation of human affairs, is a contract altogether requiſite to the being of ſociety; * 
it cannot be carried on to any extent, eſpecially betwixt nation and nation, without ſome common ro 
exchange. | | 2 0 = | F 

** The ſeller was ſubjected by the civil law adtioni redhibitoria wel quanti minoris, if the thing ſold wi l 

.cient, whether he knew of it or not, L. 1.4 2. F de aedil. edict. with this difference only, that if he xne- i 
further liable for damages, L. 1. C. eod. . | 

t See above I. 11. 17, 
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15 Leaüful, or a houſe well contrived, he is not liable to make it good; but if he 
ay the ſervant is learned, or {ſkilful in any art, he muſt make it good u. Our 
& 0 alloweth the making up of latent inſufficiency, of which before wu. 


131 


But theſe contracts differ, Frſt, In the materials, which in ſale muſt be mo- 


vey as ſu 
= quantity, 


E.- buyers, or the ſellers, to determine the price. 


ch, and as a liquid price, elſe if it be reſpected as a body or indefinite 
as uncoined or uncurrent money, or if it be bought by the weight, or 
7 or if money of one country be exchanged with money of an- 
other country, having no common ſtandard, here is no ſale but exchange: neither 
zs exchange of money fale, becauſe it is not as a liquid quantity, as when ſo much 
WS 7:77/ money is given for the Florence crown, or gilder, and the remitting 
thereof. The price muſt be alſo certain, or which may be aſcertained, as what 

uch a perſon gave, or as ſhall be had from others by the ſeller for the like goods, 5 
or as ſuch a perſon ſhall appoint, which if exorbitant, may be redacted ad arbi- 


bum boni viri, which ſeems to conſiſt, even tho' the arbitriment be made the 


Secondly, Excambion and fale differ mainly in this, that in ſale, delivery of 


eer proceſs, but is a 


L. 4 


— 


But in excambion delivery muſt be made on eithe 
WE vered muſt become thereby the receiver's, elſe if it appear to be another's, it may 
be refuſed before delivery, and if it be evicted thereafter, the contract becomes 
void, and the other party hath regreſs to what he gave in excambion, which fol- 
WE lowcth even ſingular ſucceſſors, tho' it be not ſo expreſſed, and tho' the ſingular 
WE ſucceſſion was by appriſing, and other legal diligence prior to the eviction, N. 
25. 1623, Melroſs. And that without neceſſity to inſtruct, that he who craves 
eegreſs had right when he changed, any further than by the narrative of the ex- 
cambion, which was of an old date, in a charter from the King, bearing, theſe 
WE lands to have been diſponed in excambion for the defender's lands, and that the 
WE cxcamber and his heirs ſhould have regreſs, without mention of aſſignies, albeit 
WE te puriuer was aſſigny, July 14. 1629, Wardeſs, where it was alſo found, that no 
berſon needed to be cited, to obtain regreſs, but the preſent proprietor of the lands 
We <:xcambed, and the ſucceſſor of th 
WE / 2. 1629, inter eoſdem v. 
II. Sale may 

Hy pleas by members of the College of Juſtice, which is prohibited by act of Par- 
ment „ and which is underſtood of all perſons having employment about the 
eiſion, as advocates, clerks, writers, Cc. agents and their ſervants; wherein by 
3 pleas are not underſtood things wherein there may be controverſy, but wherein 
FE” there is proceſs actually depending, called and not decerned, July 6. 1625, Mowat; 
We 39. 1625, Richardſon, But this prohibition doth not annul the right or hin- 
S s a ground whereupon deprivation may follow by the act, as in 
j = former caſe, Had. June 5.1011, Cunninghame *. 55 
dale being perfected; 


conſiſt in al 


3-# de contr. emp, uu See ab 
** See above I. 10. 8. 


0 


e goods or things bought, with the obligation of warrandice in caſe of evi- 
Ez tion, which is implied in ſale, tho' not expreſſed, is the implement of it on the 
BS {cller's part, and even tho' the buyer know, and make it appear, that it were not 
the ſeller's, yet he could demand no more but delivery and warrandice ; but con- 
trariwiſe, the price muſt be made the ſeller's, and he may refuſe it if he can 
WE ſhew another's right, which can rarely occur, ſeeing money is a fungible, and 
cannot be diſtinguiſhed from other money. 


r part, and the thing deli- 


e contracter, and no intervenient authors, Ju- 


| things which are not prohibited, ſach as buying of 


ove I. 10, 15. and — 9. 10. 2. See below, II. 5. 50. 


. 6 hd the thing delivered, the property thereof becomes the 
ers, if it was the ſeller's, and there is no dependence of it, till the price be 

bed or ſecured, as was in the civil law, neither hypothecation of it for the price, 
1 5 Hope, de empto, Park ; Nicolſon, que in fraud. credit. Paterſom. 


HI. In 


x P, 1594. 


132 Inſtitutions of the lat of Scotland. Book r 


III. In ſale there may be earneſt interpoſed, or reverſion granted, or the com. a 
miſſory paction or clauſe irritant adjected, that if the price be not paid, the (v1, WM 10 
thail be void; or the ſale may be conditional, if the price be paid by ſuch a dy; ....- 
or if any other ofter not a better price in ſuch a time; or with condition not to (41 Wl 15 
again without conſent; of which in order. As to the Firſt, Tho' giving of e 9 7 
neſt be very ordinary in bargains of ſale and others, yet it is no lefs dubiou oro 
what the nature and effect thereof is, ſome holding it to be, to the effect the b. any 

gain may be evident and certain; for tho' fale be perfected by fole conſent, yet 1 by 
it is not alw; ays evident to the parties and witneſſes, whether it be a commun Cone 
or a contract: and therefore, to make it ſure to both, merchants, who may 90 ert 
hazard upon dubious interpretations, do give earneſt as an evidence of the bargin WR =o 
cloſed and perfected : but others think, that the effect and intent of earneſt i, WY w 
that the giver of the earneſt may reſile from the bargain if he pleaſe to loſe hi WS buy: 
earneſt, and the taker may reſile if he return the earneſt with as much mot rde 
The civil law ?, and many interpreters, ſeem to favour this conſtruction: yet m. void 
ny texts in law adduced by Meſenbecius, Faber and others, are for the former oz. | right 
nion, and they do 1 interprete the contrary places, not to be of fale perfected, bu pa 
of an antecedent promiſe or paction, to buy or ſell. It hath not oft occurred (< 3 85 
far as 1 have obſerved) to be decided with us, which of theſe opinions is uh blut 
followed, but the former ſeems preferable, becauſe ordinarily with us earneſt i A acc; 
ſo inconfiderable, that it cannot be thought to be the meaning of the paris n 
to leave the bargain erbitrary, upon the lofing or doubling thereof. To this . ſo ex 
fo ſuits the ſenſe that earneſt i in the ſcripture-zs taten in for evidence and af This 
Tance, making the matter fixed and not arbitrary, which at leaſt evinceth, thi WE {actic 
the word hath been anciently ſo taken, whatever hath been the cuſtom an acqu 
conſtitution of the Romans. Earneſt alſo is reckoned as a part of the price with the b 
us, and thereby it ſtands not in nudis finibus contrattus, nec eff res pntegra ; 3 fo tha prob 
neither party can refile therefrom. / ſuch 
IV. Reverſion, or the paction of redemption, tho ordinarily 3 it is uſed | in al hol 
ſets (which, 2h they be under the form of ſale, yet in reality they are not ſuch, in th: 
there being no equivalent price) yet reverſion may be where there is a tru: the tl 
ſale, and this paction is no real quality or condition of the ſale, however it be c they 
ceived, but only a perſonal obligement on the buyer, which therefore doth ] may 
affect the thing bought, nor a fingular ſucceſſor. And tho' reverfion of u party 
and heritable rights, be made real and effectual againſt ſingular ſucceſſors, whit acqui 
it is engroſſed in the bargain or duly regiſtrate, yet that is not by the nature! . VI 
the thing, but by ſtatute , and takes no place in other caſes, as in reverſion « ve // 
moveables, which are fold under reverſion; but if moveables be impignotat pets 
the reverſion is a part of the contract, and is effectual againſt ſingular ſucceſſot wed 
As to the other pactions adjected to ſale, ſometimes they are 10 conceived an ef va, 
meaned, that thereby the bargain is truly conditional and pendent, and fo is nd aRes « 


a periect bargain, till the condition be exiſtent ; neither doth the property of ti: 
thing fold pals thereby, tho' poſſeſſion follow, till it be performed ; as if ti 
bargain be conditional, only upon payment of the price at ſuch a time, till pf 
ment the property paſſeth not to the buyer. But there are many other 1070 


ons, which are expretied under the name of conditions and proviſions, which E WE - 
are not inherent as eſſential in the bargain, but extrinſick perſonal obligemen “Le 
the exiſtence whereof doth not annul the ſale, or ſuſpend or annul the propett = 
in the buyer, at leaſt in his ſingular ſucceſiors 3 as ; hath been ſaid in rever0 i here 
1 is frequent i IM. otner cates, mm wy 
In tale there uſes to be adhibite a cleats irritant, or ins clauſe, thi aw 

5 a condition were, or were not, in that caſe the bargain ſhould be nul ee 
a void, as if it had never been made 0 granted : whence ariſeth a very b chor 
rue debate, whether ſuch clauics, whatſoever their tenor be, are effectual, an . gal d 
fol Wore 

L. 17. C. de fide inſtrum. pr. inſt. de emp. vend, Y P. 1469, c. 27. See below II. 1 466 II. 10. 3. 1 4 Tre « 
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bow the thing to ſingular ſucceſſors, and do render the bargain and property 
ES acquired null in itſelf? Or whether ſuch be perſonal obligations only, which 
wo they may annul the property or bargain, if it remain in the hands of the con- 
racer, cannot reach it, if it be in the hands of a third party? This being the 
I | queſtion, for clearing thereof, it appeareth, Fe 
Hie, That if ſuch conditions or reſolutive clauſes do ſtop the tranſmiſſion of 
property, and be ſo meant and expreſſed, then, as is ſaid before, the bargain is 
dendent, and the property not tranimitted, and the feller remains, the proprietar : 
bet if by the contract and clauſe, the buyer become once the proprietar, and the 
Condition is adjected, that he ſhall ceaſe to be proprietar in ſuch a caſe, this is but 
t WES pcrional ; for property or dominion paſſes not by conditions or proviſions, but by 
tradition, and other ways preſcribed in law; fo that theſe conditions, however ex- 
; WT picfed, are only the foundation, upon which the property might paſs from the 
bayer, if the thing bought remained his, unleſs by law or ſtatute it be otherwite 
„ordered; as in reverſions of lands, alienation of feudal rights, which become 
„void and return if alienate, and not payment of the feu-duty, whereby the feu- 
WEE right becomes void; but all theſe are by law and cuſtom, and not by private 
BS cG:condly, The doubt remains if ſuch perſonal conditions with ſuch clauſes re- 
BE ſolutive be in the body of the bargain, whether it be effectual againſt fingular 
BE ſucceſſors who cannot but know their author's rights? and therefore are in dols ef 
BE mal fide, if they acquire ſuch rights in prejudice of the conditions thereof, and 
ſo ex dolo, at leaſt ſuch clauſes will be effectual againſt fingular ſucceſſors : but fit, 
his hath no force where the acquiſition is not voluntary but neceſſary for iatis- 
BS faction of debt, by appryſing and other legal diligence ; in which ordinarily the 
WE acquirer doth not, neither is ſuppoſed to know his author's right. Secondly, If 
the bargain he ſo neceſſary that the purchaſer be a creditor, and hath no other 
BE probable way of payment; in which, tho' he ſee his author's right bearing 
WE ſuch clauſes, yet he acteth upon neceſſity, for his own ſatisfaction. Thirdly, 
as 1 hoſe who acquire ſuch rights without neceſſity, and tee therein ſuch conditions 
in themſelves perſonal, tho' having reſolutive clauſes, do not thereby know that 
the third party hath the right jus in re, but only jus ad rem; and therefore, if 
on- {WE they acquire ſuch rights, the property is thereby tranſmitted. And tho' there 
nc RE may be hat fraud in the acquirer, which raiſeth an obligation of reparation to the 
party damnified by that delinquence, yet that is but perſonal ; and another party 
hen acquiring bona fide or neceſſarily, and not partaking of that fraud, is in tuto. 
e 0 VI. But for the matter of the fraud itſelf, tho, in equity, private knewledge may 
e /ufficrent to infer reparation, yet, in many caſes, poſitive law, and our cuſtom, re- 
rats, elle not private knowledge, but ſuch only as is by publick acts, which is ſpecially al- 
ors ved in the lam; and therefore be who knows another to have an imperfeci right, doth 
e validly acquire in prejudice thereof, as he who knows an aſſignation unintimated, and 
es another, is preferred, June 15. 1624, Adamſon. Nor doth the private know- 
3 edge of an aſjronation ſupply intimation as to the debtor, March 14. 1626, Weſtraw ; 
N ad. Jan. 10. 1611, Graham : and he who knows another to have a diſpoſition of 
2 \ « ds Without public infeftment, if he acquire right, and be firſt publickly infeft, is 
cred, Feb. 24. 1636, Oliphant. Neither is an executor obliged to call the debtor 
 *% dejuntt laving done no legal diligence, but may ſafely tay to other creditors doing 
ce, tho the executor had paid him a part of the debt, July 16. 1629, Telzifer. 
E * legal knowledge, by intimation, citation, or the like, inducing am fidem, 
00 ereby any prior diſpoſition or aſſignation made to another party is certainly 
en, or at leaſt interruption made in acquiring by arreſtment or citation of the 
auer, ſuch rights acquired, not being of neceſlity to ſatisfy prior engagements, 
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e 4 eile ex ccpite fraudis, and the acquirer is partaker of the fraud of his 
y > 5 wn thereby becomes a granter of double rights; but this will not hinder 
|. af ; al dil 


Ws... Fe to proceed and be completed and become effectual, tho' the uſer 
=. 3 did certainly know any inchoate or incomplete right of another. But it is 
r doubtful, and not yet clear by cuſtom, whether a voluntary right taken for 
Þ . | ſatisfaction 


134 ſtitutions of the law of Scotland. Book l. 


ſatisfaction of a prior debt, by him who certainly knew of a prior diſpoſition g 
aſſignation, tho' not perfected, would be reduced as fraudulent. So 4 prtorigy 
right relative unto another right, without any invalidity thereof expreſſed, ag 
found to in'er an acknowledgment of it, t the firſt 2was not intimated, ſo as y 
exclude the poſterior right, Feb. 15. 1637, Lawaer. 

Of late the like conditions or clauſes reſolutive, have become very ordinary, that 
thereby property may become inalienable and as a perpetual uſufruct. Yet it 
ſeems ſuch are neither expedient for commerce nor conſiſtent with the nature 
proverty, whole main effect is alienation or diſpoſal of the ſubſtance of the thing, 
as uſufruct is of the fruits; and therefore, it were ſafeſt upon ſuch clauſes to uſe 
inhibition; yet they may be effectual againſt lucrative alienations or donations in 
reſpect that by theſe clauſes, the parties are at leaſt perſonal creditors, and fo aliens. 
tions gratuitous, to their prejudice, may be annulled by the ſtatute 1621, cap, 18, 
But of late it hath been found, that a clauſe irritant being in a tailzie, and in the 
ſaſine, both of the firſt heir, and of the laſt, that it did annul the creditor 
rights and appryſings, and the next who might have been heir of tai'zie, had 
acceſs to the land without being heir to him, who incurred the clauſe irritant by 


his debt, Feb. 26. 1662, Lord Starmont. And now there is a ſpecial ſtatute regy. 


lating tailzies and clauſes irritant therein; of which hereafter ?. . 
VII. Sale being complete, the queſtion is, if the thing ſold ſhould periſh hy 
accident before delivery, and not after delay, and without the fault of the eller, 
whether the hazard be the ſeller's or the buyer's ? By the civil law the buver hath 
the peril *, and the peril is not the ſeller's, unleſs expreſsly he take the hazard, 
altho' the buyer buy rem non obſignatam per averſiunem * ; all which putteth both the 
_ peril and profits of the thing od upon the buyer, ejus eſt periculum ciijus eſt con. 
modum; and it is far more clear, that the acceſſions, fruits, and profits of things 
bought, are the buyer's, even befo:e delivery ; and by the fame ground, the 
peri! muſt be his alſo. The ſeller, after the ſale, is debtor for the delivery; and 
it is a general rule, that the debtor is never obliged for the hazard of accidents, 
when he is debtor for a certain body; but all agree, that if the ſale were of x 
fungible, as wine, oil, or grain, not conſidered as a particular body, as the wine 
in ſuch a cellar, or the grain in ſuch a houſe, but generally ſo much grain or wine, 
as a mere fungible, in that caſe the peril would be the ſeller's; becauſe the pe- 
riſhing of any one particular could not be the buyer's, ſeeing he bought no parti. 
cular. Beſide authority, the main re:ſon on the contrary is, that every thing pe- 
Tiſheth to its owner, and before tradition, the {eller is proprietar of the thing fold 
But that rule hath this exception, unleſs by the agreement of parties expreſsly or taciteh, i 
be otherwiſe provided, but by ſale it is implicitely agreed that the ſeller, tho for the f reſent 
he be prof rietor, yet ſhall deliver, and ſo make the buyer proprietor ; and ſo the ſeller bt 
coming debtor, and the intention and tendency of the property being to the buyer, if tit 
ſeller be not in mora, the caſe is as if the delivery were made and the proferty ctangth 


os to the intention and meaning of the farties, which regulates centracts; but the ſell 


mi ſt uſe ſuch diligence as prudent men adhibite in their affairs, otherwiſe he is hab: 
for what is wanting thro bis fault, tho not for what ts loſt without bis fault; and le 


is much more liable than theſe, who have the cuſtody of that, whereof the proper) i | 


oflually in others, that if it be talen frem him by force, and ſo not exiſtent, be is fit 
freed as others cre u ore liable cnly for ci ſtody, but he muſt recover and deliver whit 
he feld *. 1 have not oblerved it debated or decided with us, if the thing fold 
ſhould thereafter periſh, that yet the price is due; and if by common cuſtom, the 
ſeller had not forborn in that caſe, doubtleſs the buyer would not have paid wil- 
lingly; which therefore ſeems to be our cuſtom, ſeeing none have obtained the 
price, who did not deliver, or offer the thing told, which is alſo the ofin 


5 . . . 12 x | 3 (4 
put, is only obliged, either to recover, by a proceſs in his own name, ot call 


z L. 3. 6. F. De contr, emp. L. 14. F. De furtis. L. 1. C. De fer. et com. 


The ſeller, in the caſe here 


attione; to the buyer. L. 14 


Y See below II 3. 68, rej auth 
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; : | of Cujac* ; yet the peril of a houſe ſold, and thereafter burnt, was found to be the 
bdaover's, tho' the diſpoſition bore an obligement to put the buyer in poſſeſſion, 
ut the buyer was infeft before the burning, and did afterwards voluntarily take poſ- 
= (Ton, and re-builded the houſe, Lec. 13. 1667, Hunter. In lale, abſolute 
WS randice is implied, which is not to be extended to moderate ſervitudes, as 
WY :quzducts and city- ſervitudes ©; of which afterwards . 


TT YEE AV. 


Location and Conduction, where, of Annualrent and Uſury. 


1. Location deſeribed, and compared with VI. The kcator's cbligation, 

= ” SB VII. Upfary, or annualrent of money. Pu- 
n. VYbether feerility frees from the niſkment of Uſury. Tacks of © 
E | penſion. wadſet-land after redem{tion. 


* Me ef ect of vaſtation. VIII. Annualrent due by law, ⁊ fl cut 
u. Location is perſonal, and ceafeth with Faction. Annualrent ufon an- 
- RE he confliiuent's right. os _ nualrert when due. What things 


v. The conducter's obligation. | Fall under location. 


| 1 and Conduction is a contract, whereby hire is given for the fruits, 
L uſe, or work of perſons or things. This contract keepeth a great propor- 
tion with ſale; for as no ſale can be without a price, ſo no location without an 
WE hirc, and as the price muſt be certain, either being expreſsly named, or indirect- 
h a; being the price that ſuch another perſon named, gave for the like, or that 
och a perſon ſhould think reafonable, both which become certain, if the price 
Wociven by that other party appear, or if that third perſon modify the price, other- 
Vile the fale is void, or pendent, and imperfect, till that be performed; fo in lo- 
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Naoon, the hire muſt be the ſame way aſcertained ; for it the price be but made 
1 4% facto, it is no proper location; as he who gives his cloth to be dyed, and 


ne WEpromiſeth to agree for the cloth, as the dye ſhall be in fineneſs, this is no loca- 


ne, tion, but an innominate contract e. ” F 
pe· hut it is controverted, whether ſale and location do alſo agree in this, that as 
i- 


be price muſt be in current money, ſo muſt alſo the hire. This queſtion was of 
och moment in the Roman law, becauſe location was a nominate contract, per- 
ecded by ſole conſent ; but other contracts innominate were but naked pactions, 


; ome that any other liquid quantity or fungibie is ſufficient, as oil, grain, &c. 
et with us, all agreements being effectual by ſole conſent, we need not much 
| Pcbate ; and therefore, ſeeing all the effects and conditions competent, where the 


eis money, are alſo competent where it is any other fungible, we agree with 


" i E —_ 5 

boy Wot opinion, that ſuch are proper locations. ” 5 

nd l I r and Location differ mainly in this, that the intent and effect of ſale, is to 
* nate the ſubſtance of the thing bought, and ſtate the property thereof in the 


her; but in location, the ordinary intent thereof is, that the ſubſtance and pro- 


wid cy of the thing is not alienate, but remains in the ſetter, and the taker hath 
ſo Wi the fruits and work thereof, which muſt not be already done, and extant, but 
a, dhe bat which is to be done, et 7 as for inſt: bargain for the fruits of 

| i. is to be done, et in ſpe ; as for inſtance, a bargain for the fruits of a 
pot: = » Which are already grown, is no location, but ſale, and ſo of uſe or work 
dt A ing performed; and therefore, in the nature of this contract, there is an ha- 
— and uncertainty in the conductor, of the quantity or value of the fruits, uſe or 


3 
3 


erk, the peril and profits whereof is the conductor's. 
| 3 II. But 


b | | 5 
e 4d L. z C. Locati, © L. 66. F. De contr. emp, d See below II. 3. 46. 10, Pr. et F 1. inf. 
. cat, conduct. L. 25. Pr. cod, | 1 5 . | 


Ne D 2 2 2 D 


fitable for a time, yet with hope of recovery and profit, in that caſe there is y 


place what is called barrenneſs, or to the arbitriment of the judge; yet I thinki i 
more rational to determine that caſe with the reſt, upon the former ground, tha G7 77.17 


ſhould be due f. 


ly decided upon occaſion of the late vaſtations. But this will not extend to pri 
vate accidents befalling the crop after the growing or reaping, even tho' by: 


whereof he hath the property and peril: but in publick calamities by war, nd 


ture of this contract, that no reſpe& ſhould be had to any prior or poſter 


by there is no real r ight in the thing whoſe uſe fruits or work are locate; fo thit 
if the property of the thing be alienated from the locator, the intereſt ot th 


it did belong to the ſetter h; and ſo it would be in our tacks or rentals by thel 
own nature: but it is otherwiſe provided by a ſpecial ſtatute, of which here 
ter k. Likewiſe we ſhall ſpeak nothing here of teu-farms, which tho' the) i 
locations, yet by the law they become real rights, leaving theſe to their of 


the end of He location to reſtore the thing locate, making up all damages 
- which the conductor is liable even for light faults, and muſt uſe ſuch dilige* 


the keeper he ſhould uſe moſt exact diligence, and is liable for the lighteſt faih 


C. cad. * See below II. g. 2. Sce below II. 3. 34. e eg. 


136 Iſtitutions of the law of Scotland. Book] J 


II. But here ariſeth the queſtion, that in the caſe of the ſterility of the gro. 
ſet, or the abſolute ceafing of the uſe, fruits or work, whether the hire be 9 9 


or not? The determination whereof will clear the exception of the former ru LL \ 


concerning the peril and quantity of the uſe, fruits and work locate; and ther, Wil 

fore, Fir/t, where the uſe, fruits and work, doth altogether ceaſe, without u 

fault of the conductor, there the hire muſt alto ceaſe, becauſe the one is give 7 
as the cauſe of the other, and the peril undertaken is not of the being, but 
the quantity and value thereof: for inſtance, if land taken be inundate or ſande 
and ſo have no fruit, it is the common opinion of all, that the hire or cy Wn 
ceaſeth to be due for that time: or if a horſe, or a fervant hired die, the hire g 
fee is but due according to the time of their life; but if they be fick or un 


abatement. 5 . 5 
Secondly, Tho' the opinion of the learned be very diverſe, in the matter of th 
barrenneſs of the ground, ſome accounting it if the half of the ordinary in, 
creiſe fail, ſome if the third, and ſome leaving it to the common eſtimation of the 72 
| 8 not e 


if there be any profit of the fruit above the expences, or work, the rent or hit WWW: (ure 
1 6＋⅛I ora Mit of 

III. The like is in vaſtation by publick calamity, which hath been frequem bited 
o de 

our 
reo 
vhicl 


cident it ſhould be deſtroyed or burrt without the 7enant's fault, the hazard bei 
his own, becauſe it is not then reſpected as the fruit, but as a body in being 


only the crop is taken away, but the tenants are diſabled, and hindered to | 
bour, and. therefore muſt have abatement s. But the plenty of a former yer 
doth not compenſe the ſterility of a latter b; neither is there any abatemeh 
where the hire is a proportion of the fruits i; yea, it is more agreeable to the ur 
year. becauſe there are as many locations as there are years. 15 5 

IV. Seeing the intent and effect of location is not to alienate the property d 


Contra 
the thing locate, it followeth, that this contract is merely perſonal, and tber 


miſes 
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conductor ceaſeth, and a ſingular ſucceſſor may recover it from the condudi 
notwithſtanding the location, which reacheth it only by the perſonal contracb 


place . 3 


V. From this contract the conductor's obligation is to pay the hire, and alt 


z5 prutent men uſe in their affairs, but is not liable for caſual or accidental f. 
rithing of the thing locate. Some hold him liable / for the moſt exact di 
pence and lighteſt fault; but o:hers with better reaſon are for the conta) f 
bing the common rule in diligence, that in that which is only to the behoof! 


as it is in loan; and theſe who have the cuſtody only for another, are liable du 

for the groſſeſt fault which is equivalent to fraud; and for ſuch diligence N 

commonly accuſtomed by every man; but thoſe who have the cuſtody * 

for theintelves and partiy for others, are in the middle way obliged for * 
| | 5 ig 
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_cncc as themſelves, or prudent men uſe in their affairs, for /7g9t faults but not 


= 


E = or t he lighteſt " ; 1 0 | 0 
vi. The obligation on the part of the locator, is to deliver the thing locate, 
aq to continue it during the time of the location, and to refound to the condu- 
= + his neceſſary expences employed upon the thing hired, unleſs the cuſtom of 
I the place be otherwiſe; and ſo the reparation and upholding of houſes ſet in 
OF lieth upon the ſetter, if it be not otherwiſe agreed; but in 
lands or prædiis ruſticis, the tenant is obliged to keep the land and houſes in as 
1 good condition as he got them, and may not deſtroy moſſes nor rive out mea- 
ow, and is liable for the damage tho there be no ſuch proviſion in his tack, 
n!. 6. 1633, Haddo ® ; but he hath no reparation for any building or policy which 
ye maketh, which is accounted as being freely done without expectation of re- 
Wcompence, if it be not other wiſe agreed, or that the rent be raiſed thereby. 
VII. Next, as to ſuch contracts, whereby money, or any fungible is lent for 
ine like in kind again, with ſuch a hire for the uſe thereof. Theſe are called 
ſerary contracts, and they cannot be comprehended under loan, becauſe they are 
Wrot gratuitous, or under location, becauſe the property and ſubſtance is alienate. 
1 Uiurary contracts come neareſt to location; but to repreſs the exorbitance of 
E uſurers, the civil law rejected uſurary contracts, and admitted only of the pro- 
WS ft of fungibles in fome caſes. The judicial law alfo rejected uſury, and-prohi- 
i WES bited 77 to be uſed among the Jes, tho' they might uſe it with other nations. 
o doth the canon law diſapprove it, and moſt nations, where that law is in vi- 
gour; yet we, and generally other Proteſtant nations, do allow of the profit and 
lire of money, or other fungibles, being within the proportion allowed in law, 
which ſometimes was ten for each hundred, till the year 1633, thereafter eight, 
and now fix ſince the act 7th Auguſt 1649, c. 29. And therefore uſurary-con- 
tracts with us, are only ſuch, wherein there is unlawful, or exorbitant profits 
beyond the law. The civil law allowed zſuras centeſimas, vix. one of a hundred 
wonthly; and [their zſuras beſſes, ſemiſſes and dodrantes, in their ſeveral caſes. 
We have only one meaſure allowed for all. Fænus Nauticum is where fo much 
ss given, not only for the profit of the money, but for the hazard and peril of 
the ware bought thereby, or of other fungibles by ſea; and ſo it is a mixed 
Contract, and in both caſes profit cr annualrent is lawful, as having no moral 
countermand, and ſo being free is not only ſubject to our pactions and pro- 
miſes, which we are morally obliged to obſerve, but hath alſo in it permuta- 
tue juſtice, in that money, wine, oil, grain, or the like, have a real uſe profitable 
men, by the exchange thereof and increaſe that may accrue thereby, and for 
BY hich proportionable hire may be lawfully and profitably conſtitute. Theſe u- 
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b ſurary. contracts therefore are to be reduced, not to loan but to location, tho' by 
ecident they have that difference from the reſt, that the property is alienate ; | 
becauſe there can be /irtle uſe of money or fungibles otherwiſe. There are three 


* 


ra 
. 


ou kinds of uſurary-contracts, legal, pactional and penal; legal are theſe wherein 
WE balrcnt is due by law without conſent or fault; pactional are theſe wherein 
alt ennualrent is promiſed ; penal are theſe which are by the modification of judges, 


Ih . the damage of parties: but in foreign bills of exchange annualrent is now al- 
ed, without paction mo. 5 | 


1 The penalty of exorbitant uſury with us was, that the debtor of ſuch uſury 


$ evealing the ſame, ſhould be freed of the contract, and if he did not any other 
3 Healing it ſhould have right to the ſum given out upon uſury, and profit there- 
8 K ; . 

but afterwards » all 20ho take more annualrent than ten fer cent. directly or 


wy 


Endirectly, as by taking of victual within the ordinary prices, or buying victual for 


N 1 e . "2-6 . 0 . . 

=... e with exorbitant prices, in caſe of not- delivery, or by improper 

Nadſet i | 7 iri 

dluets, having greater back-tack duties than effeiring to ten per cent. or other- 
+ eee ee ee wiſe, 
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WS | | | 
= 20 bore I. 11. 9. m See below II. 9. 31. mn P. 1681. c. 20. P. 1696. c. 36. See above I. 
1 P. 1594. c. 226, F. 1597. c. 251, P. 1621, c. 28, | 
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wiſe, do confiſcate their moveables, and the ſums ſo given out ; which the party 


% 


cannot renounce, but the King's Advocate hath intereſt to purſue therefor, with. Wil "aj 
out the party's concurrence ; and if he concur, he ſhall have reſtitution of wh, or | 
more annual he paid nor ten per cent.. But the annual was retrenched to eight i 4 5 4 | 
per cent. b, and afterwards to fix per cent. . But whether proper wadſets withoy MY _ 
back-tack, tho' the rent be much more than the ordinary annualrent, be an v4. E : 5 
rary contract, and falls under the general clauſe of the ſaid act, tho' it hath ſome. Mi 52 
times been eſſayed, yet it hath not been decided. The main reaſon that the pate i 
found on is, on the one part, that there is indirectly more than the ordinary au. 050 
nualrent, and fo falls under the act 1597. And, on the other part, that impropet WR 5 
wadſets are there expreſſed, and proper wadſets ſeem ex propoſito omitted; liken 5 
in proper wadſets all hazard lies upon the wadſetter, of ſetting the land, of dead, the to 
poor, and waſte. But we ſhall leave this to every man's private judgment, till and a 
public judgment caſt the balance; only all proper wadſets before 1661, are re. bs th. 
ſtricted to the annualrent by the act of Parliament“. And if upon offer of ſecy. MY 1 tl 
rity, the wadſetter will not quit poſſeſſion, he is countable from the offer, as hath E. 
been often decided fince that at. _ Os eat te 
There uſes alſo in wadſets and reverſions, to be included a condition to ſet the I becon 
wadſet lands for ſuch a time, to begin after redemption, which if it be far with. Dec. 
in the true worth is uſury, and is declared fo, Parl. 1449, cap. 19. „That wad. aui 
& ſet lands provided to be ſet after redemption for tack, not near the true worth, 
ce the ſame ſhall not be kept.” Yet ſuch a tack was ſuſtained, ſeeing the wad- 
ſetter, during 36 years of the wadſet, had not his full annualrent, by reaſon of 4 
liferent reſerved in the wadſet, and the wadſetter was the conſtituent's brother, and 
ſo it was like to be his portion natural whereof the tack was a part, Fan. 21. 1002, 
 Pokwart; but in other caſes, ſuch a tack was found null by the ſaid act, but not 


by the act betwixt debtor and creditor, Feb. 15. 1666, Ley, 
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VIII. This much for uſury or annualrent by contract or pation. It is alſo due h) 
the law, and by the obligation of recompenſe and reparation; and in the cul 
law, in all contracts bona fide, it is due ex mora, by the delay of the debtor, 
which is underſtood after he ſhall be required for the ſame, or that the termi 

paſt, nam dies interpellat pro homine *, and in other contracts by litiſconteſtation'; Wl 
but our cuſtom hath little uſe of that diſtinction, neither followeth that rule, bu, andem 

Imo, Where annualrent is not agreed upon, ordinarily it is not due till horning was o. 
be uſed againſt the debtor, and that by a ſpecial ſtatute of Parliament u. Yea, tho by virt 
the horning was not regiſtrate, and ſo null as to eſcheat, it was found valid as tv 
the annualrent, Feb. 11. 1673, Smith **, But it was found not competent by wi 
of ſpecial charge in the ſuſpenſion of the principal debt, but by ordinary a&io, Wn 

Juh 2. 1629, Purveyance, where Dury's opinion is, that if the charger had rail will b. 
Horning upon the act of Parliament, it would have been ſuſtained ſummarily, and 

is now ordinarily ſuſtained ſummarily by a ſpecial charge, when the ſum is charge 

for or ſuſpended ; but it being once due, it not only continues during the lite of 

the perſon denounced, but ſtill thereafter till payment, Fuly 8. 1642, Hunt. 
2do, Annualrent provided by a bond for one year, tho' it expreſs not for all je ductor 

thereafter, yet continues due till payment, Dec. 2. 1628, Zair. The like whit 
one term was only in the bond, Spotiſ. uſury, Keith; and where annualrent 1 
promiſed for time bygone, by a letter, it was found ſtill due till payment, Jl 
13. 1669, Home. 3tic, It is due by uſe of payment only, without expreb 
paction, March 4. 1628, Forreſter; Nov. 17. 1671, Hepburn. 41e, Annual 
is ordained to be due to cautioners by their principals, for ſums paid by them : HH 
: — EET EIEY EG His Had - caution i 


By act 12. Ann. c. 16. all uſurious contracts, Ec. are declared null, and whoever takes uſury by any meths =... 
or contrivance, forfeits triple the ſum lent, one half of which to the King, the other to thoſe who ſue. , u 3 This 
** The denunciation muſt be at the market-croſs of the juriſdiction where the party dwells. Denunc! v f ee 
at the croſs of Edinburgh, tho' ſufficient for caption, does not intitle to annualrent, Jan. 26. 1665, Ld enedt 
July 17. 1711, Gordon, | | : Tm IM 
P. 1633. c. 2t. 4 P. 1649, c. 29. revived, P. 1661, c. 49. P. 1661. c. 62. See below dee 
10. 10. * See above I. 3. 7. below I. 17. 15. t IL. 2. L. 15. H. De uſurii, u P. 1621, C. 20. 5 
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autioners by the clauſe of relief, as being damage and intereſt, tho' the bond 

dear no annualrent, by ſtatute of ſeſſion, Dec. 21. 1590“ Dec. 4. 1629, 

= c:ct, where the clauſe of relief bore only to relieve the cautioner of his cau- 

onty, and not of all damage. The like tho' there was no further diſtreſs againſt 2 
te cautioner, but regiſtration, Jan. 24. 1027, Naugbton; and this was extended * 
>. co-principals, having a clauſe of mutual relief of coſt, ſkaith, Cc. Nov. 1 5. | 
1627, Black. 5to, Annualrent is due without paction, by tutors and curators 

WT their pupils, of which formerly v. , Annualrent was found due without 


* 


WS padion, by an heir-male for the portion of the heir-female, tho' not required for 
$4 many years, and that ſtill from the term of payment, Had. July 5. 1610, Colquhoun. 
WE Th. like by a huſband, who was found obliged to his wife for the annualrent of 
che tocher payable by the father, tho the tocher was never paid, Hope, haſband 
and wife, Burd. 710, Annualrent was found due for the price of lands poſſeſſed 
WE by the buyer, without pation, Hope, uſury, Stirling; Spoliſ. uſury, Home. The 
like tho! the delay of payment was not the debtor's fault, Nov. 14.. 1628, Cuming; 


. 17. 1624, Durie. Annualrent WAS not ſuſtained without paction, for a ſum 
ilent to an old man, on condition, that if he died without heirs, the creditor ſhould 
oecome the debtor's heir, and yet he having heirs, annualrent was not found due, 
Dec. 11. 1662, Logie, But the Lords do ſometimes allow annualrent, or an e- 
EE quivalcnt expenſe among merchants. Annualrent was alſo found due without paftion © 
I. money expended, according to the cuſtom of Bourdeaux, Dec. 8. 1677, Aßeron. 
and they did fo determine in a proviſion by a father to his natural daughter, pay- 
able at her marriage, which was found ſo favourable not to haſten her to marry, 
| WES that the annualrent was allowed her, ſeeing the condition was in her power, 
ii 25. 1664, Inglis. The Romans allowed annualrent till it equalled the prin- 
ipal, but no further *: but our cuſtom hath no ſuch reſtriction. Vet we re- 
ſtrict the Engliſb double bonds to the ſingle ſums and annualrent thereof, but no 
7 WE further than till it be equivalent to the principal; ſeeing by the tenor of ſuch 
bonds, it appears to be the meaning of the parties, that no more ſhould be demand- 
„ ee in any caſe, Jan. 2. 1679, Frazer and Burnet,  . _ 
Annual upon annual is condemned by all when it is comprehended in the firſt 
„ paction, but it is ordinary with us by poſterior contracts to accumulate annualrents 
1 end make it a principal, and ſo both that which was firſt principal, and that which 
vas once annual, bears annual, which the Romans did not allow; ſo alſo annual 
by virtue of the act of Parliament, if decreet follow thereupon and horning, it 
vill bear annual, ſeeing there is no limitation; but this will not be extended 
es annuals in time coming, after the horning till a new decreet and horning be ob- 
0, Earned). And laſtly, Annualrent paid by a cautioner, by the ſaid ſtatute of ſeſſion, 
ſed Vill bear annualrent, becauſe to him it is a principal. „„ 
n But to return to location : All things may fall under location that can' have any 
ped ule, fruit or work, but real ſervitudes cannot be ſet ſeverally, but only as acceſſo- 
tries to the thing which they ſerve. Works which can be locate, 170, Muſt be : 


awful. 24, They muſt be performable in that which belongeth to the con- 
aadlor, or in reference to his perſon ; for work employed upon the worker's own 
Water is no location; as if a goldſmith be employed to work ſuch a piece of work 
a his own metal, and the ſame to be bought as it is ſo wrought, it is ſale and not 
ecation, unleſs there be two diſtin& bargains, one for the metal which is ſale, and 
he other for the workmanſhip which is location; and if the work is to be em- 


Y 


4 oyed on that which concerns a third party, it is not location, but mandate. 
3 TIT, 
15 Xe, his aQ, in two deciſions of Durie, vix. Jan. 24. 1627, Waughton; and Nov. 15. 1627, Black of Largo, 
3 end nn as dated anno 1590; but it is not to be found on record of that date; Spotiſ. voce, cautioners, has 
; ; ho 3 whole act as dated Feb. 1. 1610; but the books of Sederunt, from May 21. 1608, to Nov. 1. 1626, 


j 2 See above I, 6. 19. * L. 10. J. 27. 81. L. 29. C. De ſur is. VL. 28. C. cad. 
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TITLE I0- 
Society, where, of Copartnery. 


I. The effect of ſociety. | VI. 

II. The matter of ſociety. OR 

III. The nature of ſociety, and the equali- 
ty therein to be obſerved. 

IV. The power of the partners in ſociety. 

V. How ſociety ceaſeth. 


Partners acting ſeverally, how f. 
bind the reſt or acquire to tj, 
fociety, 

VII. Diligence of partners. 
VIII. Kinds of ſociety. 


OCIETY is not fo much a permutative, as a commutative contract, where 
the contracters communicate each to other ſome ſtock, work or profit. The 
effect of ſociety is, that thereby ſomething which before was proper, become 
or is continued to be common to the copartners, and it is either a ſtock, or th 
profit of a ſtock, or work, labour or induſtry : yet this communication is not c 
fectual to transfer the property in part, or to communicate it, without delivery a 
poſſeſſion, by which property by politive law is conveyed. - There is oft- times: 
communion without ſociety, becauſe it is of accident, as legators, heirs or 4. 
quirers of the ſame thing pro indiviſo; but if there be interpoſed a contract there. 
upon, to continue that communion for the common profit of the contracters, i 
becometh a proper ſociety. _ „ . . 
II. The matter of Society are things, fruits, work or induſtry, and that w. 
riouſly; for ſometimes the thing or ſtock is only put in by one, and the work and 
induſtry about it by another; as where a ſtock is given in partnerſhip to a me- 
chant to trade with, here it may be that the merchant's {kill and pains 1s balanced 
with the profit of the ſtock of the other, who doth not nor cannot make that ul 


of it. Or land is ſet to huſbandmen to be laboured, and the increaſe to be con- 


mon. Sometimes each partner bringeth a ſtock to the ſociety, and their work d 
pains withal, and ſometimes only work, and the profit thereby is made common; 
and ſometimes the one communicateth the ſtock itſelf, whereby the proper 
thereof becometh common to himſelf, and other partners, and the profit accrit 
ing thereby; and the other bringing in a ſtock, but doth not communicate itkl, 
but the profit thereof, in all which the intereſt and ſhares, may either be equald 
_ unequal ; but without work or induſtry by the partners, or others, there can h 
no ſociety, becauſe there can be no profit, or hazard of profit or loſs. 


III. The nature of this contract is, to have in it equality of profit and loſs pr 


portionable to the value and worth of the ſtock and work, which is unalterabl 
and indifpenfible by the nature of this contract; and ſcarcely can any paction a 
indirect courſe, be effectual in the contrary, becauſe thereby the contract won 
become uſurary and void; which equality, as to the work and induſtry, is il. 
quid, and the value thereof is eſteemed according to the common eſtimate; bt 
where there is a pecial value ſet upon it, by the private conſent of parties, {ha 
{as was ſaid before of the private rate of parties), without fraud is ſufficient 
ſo ſometimes the value of the work is eſtimated equal to the ſtock or induſtry 
the other partners, and fometimes the half, third, or other proportion of it: bt 
where the matter is clear, or where the ſociety conſiſts of a ſtock in money, Wi 
profit mult neceſſarily be proportionable thereto, and the hazard or loſs accott 
ingly; but if it be agreed, that where the ſtocks are equal, the one ſhou!d hat 
one third, and the other two thirds of the profit or loſs, or that one ſhould bel 


the hazard of the ſtock of both, and the profit ſhould he equal, or any other 1 


1 Page | | ; ES 10 fal 
_ Equality, it is clearly uſurary, unequal and unjuſt'. But if the one has only 0 
and the other all the gain, it is called ſocretas Leonina ©, Neither doth it ſublilt ; 
a donation, unleſs 27 be ſo ſpecially expreſſed and really meant; for oft- times a 


2 F. autsch; 2 1 18. 7 dF. 29. pr, et. 1, F. pro ſocio. 12 bis 29 $ ut, cod. 
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wake inconſiſtent contracts ſubſiſt, it is agreed, that the inequality, if any be, 
4hall he a donation ; but that is a mere colour, and doth work no effect, ſeeing 
the intent of the contract is truly to communicate like for like, and not to gift, 
ind that addition is but ſimulate or fraudulent. Hence ſociety may be deſcribed 
a contract, for communicating the profit or loſs of that which is brought into 
W : the ſociety, proportionably according to the ſhare and intereſt of each partner.” 
W 7: is true, that if there appear no inequality in the ſtock and induſtry of the part- 
bers, when no proportion is expreſſed, equal ſhare of profit and loſs is under- 
good e, or if the {kill or induſtry of ſome of the partners be of great importance, 
5 the ſociety may conſiſt in theſe terms, that thoſe perſons ſhall have no ſhare of 
me loſs, and ſhall have ſuch a ſhare of the profit according to the ſentence of 
W $./pitius; but if ſuch inequality of induſiry, c. appear not, the ſentence of 
W 7/ucius rejecting ſuch inequality , Rares is juſt, and there is no contrariety be- 
SW tween the opinions of both. 


N W 1V. It remains to conſider, what are the effects of ſociety while it is, and how | 
t ceaſeth. As to the Firſt, The diſpoſal and management of all the affairs of ſo- | 
te cCiecties is in the whole partners; and each of them (tho' having an unequal ſhare) 
d. bath an equal vote, unleſs it be otherwiſe agreed; and the common rule is, potror | 


| off conditio prohibentis f. So that every one hath a negative vote, in acts that are 
not neceſſary for the deſign of the ſociety, unleſs by the cuſtom or paction or 
| deed of the parties it be otherwiſe ordered; as where it is the cuſtom of the 
| place, that in ſuch ſocieties there ſhould be a plurality; or when it is agreed, that 
the minor part ſhould give place to, and is comprehended in the acts of the major 
port; or when the ſociety hath been accuſtomed to act in ſuch a way, not only 
| the greater part, but even one or more of the partners may continue that way ; 
which is ſtill held to be the mind of the whole, unleſs the contrary be expreſſed ; 
and therefore it was found, where one of more partners in a ſhip, had fraughted 
her to a dangerous voyage, without the other's conſent, yet he was not found 
liable for her value, being loſt by accident, where no juſt objection could be 
made againſt the ſkipper's ſkill, July 22. 1673, Sune. Yea the proteſting of a- 
ny of the owners againſt the ſkipper and major part, will not make them liable 
tor the proteſter's part of the ſhip, if ſhe be caſt away, tho' it be the law in mari- 


mon; . | i : 
er time caſes in ſome places; becauſe of the ordinary or uſual remedy here, of a 
"Crue Toup at the half or major part of the owners againſt the reſt, or a {et at any of 


itſell, 
jual 0 
an it 


the owners inſtance againſt the whole, either to take his part at ſuch a rate, or 
quit their parts at the ſame price, or roup his own part when he pleaſes. ' So 
letting out of lands, or ſetting out of houſes, employing of monies in a ſociety, 
may be continued by one or more of the partners, and their actings with extra- 


fs pft. veous perſons, in name of the ſociety, do conſtitute the whole ſociety debtor or 
tete creditor, or doth acquire to them, or diſpone from them f. It is alſo conſiſtent 
tion 0 with the nature of this contract, to give a negative vote to one or more of the 
woull A society, whoſe intereſt in the ſtock, or whoſe ſkill and induſtry is eſteemed the 


vreateſt; but the ſimple nature of the ſociety itſelf is the moſt tender engage- 


; büßt ent; and fo if it be not otherwiſe provided, it is always diſſolvable at the op- 
;, bieten and the choice of any of the ſociety, which implies that the management is 
Hcient: in the whole partners equally, and that every one hath a negative vote; and there- 
uſtey d tore, when it is contracted to a time that it may not be parted from, in that caſe 
it: dhe intereſt and end of the ſociety is changed, and if the minor part will not cede + 4 
ey, dl to the major part, or to arbitriment, it muſt be decided by the Judge Ordinary = 
col. which of the parts is moſt conduceable to the ſociety ; as in ſhips, as ſaid is; ſo 1 
1d bn heritage actione familie Herſciſcunde s; and in other things, as legacies, Sc. — 
nd be ene de communi dividends; and with us, when many creditors are concerned | Þ 
ther i" a bankrupt's eſtate, it is divided by roup and fale, conform to the 17th a&, — 
oni 10 = — — Nn „Parl. 4 


—— — 
* 1 


"ya 29. pr. F. pro ſocio, & 1, inſt. eod. 2 5 2. inſt. cod. L. 28. F. comm. divid. ff See Voet. ad pand. 
foto, d 13, I4, 15. iy Lib. IO, F. th, 2. lib, Zo + tt, 36. h Lib, 10. F. tit. LL lib. 3. C. tit. 37. 
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Parl. 1681, and which i: larged by act 20. Parl. 1690 * wherein the Englj 


are very frequent and exact upon commiſſions of bankrupt. So a wife is ken 
to the terce of her huſband's lands brief out of the chancery, of which 227 
But this being ſo great a retardment upon the management of the affairs of 4 
ciety, it looſeth the fraternity among the partners, and is ſure to loſe the pleaſute 
and readily the profit of all; and therefore the Romans did upon good grounds 
annul and diſown all pactions, whereby ſociety did continue beyond the life and 
pleaſure of any of the partners, except in ſome few caſes &. 
V. Society by conſent then is finiſhed. Firſt, When the matter whereupon it 


is contracted is extin&t-l. Secondly, By the death or incapacity of any of the 


partners to act in the ſociety ; for it being one individual contract of the whole, 
and not as many contracts as partners, it is like a ſheaf of arrows bound to e. 
ther with one tie, out of which, if one be pulled, the reſt will fall out, and the 
perſonal humour and induſtry of the partners is ſo choſen, that it is not ſuppoſed to 
be communicated to their heirs or aſſignies, unleſs by cuſtom or paction the con- 
trary be provided, which no doubt is conſiſtent with, tho' not conſequent from 
the nature of ſociety ®. Thirdly, It is moſt conſonant to the nature of ſociety to 
be diſſolved at the option and pleaſure of any of the partners, it being very con- 
trary thereto, and much impeding of the ends of it, that any ſhould be conti- 
nued a partner againſt his own will ; and therefore ordinarily, not only the ex- 
preſs renunciation of the ſociety , but any contracting or acting ſeparately in the 
matter of the ſociety diflolveth it; yet propter bonam fidem, whatſoever is done 

with, or by the ſociety, before the diffolution thereof be known, is valid; but 


this diſſolution at pleaſure may be altered by cuſtom, or conſent of parties, 


And to ſum up all, in ſociety proportionable equality is eſſential and inſeparable, 
and all the other ſpecialities are congruous and convenient, and therefore under- 
ſtood if by cuſtom or conſent it be not otherwiſe ordered . "T1 
VI. The ſame queſtion is incident here, that before hath been touched con- 
cerning mandates a, when one or more of the parties act in the matter of the 
ſociety, whether thereby the whole ſociety be obliged by the obligations of theſe? 
Whether obligations made to theſe, conſtitute the ſociety creditor ? Or whe 
real right acquired by theſe, are 7p/o faffo common to the ſociety, or if 
there be but an obligation upon the actors to communicate the property always 
remaining in the actors, till they effectually communicate? The reſolution df 
his being the ſame with that in mandates, we refer you thither, and ſay only thi 
in general, that when theſe parties only act in name of the ſociety, and by its exprel 
warrant, or by what they have been accuſtomed to do, in ſo far they are not on- 
ly partners, but mandatars, and it hath the ſame effect as if the ſociety had ad- 
ed itfelf ; but when they act not fo, there doth only ariſe an obligement upon 
the partners-actors to communicate, in the mean time the property remaineth in 
the actors; and if tranſmitted to others before this communication, the ſociety 
will be thereby excluded, but the actors will remain obliged for reparation of 
the damage and intereſt of the ſociety; and this will hold, tho' things be 
bought or acquired by the common money of the ſociety ; but all the natural 
Intereſt, birth, fruits, and profit of the ſociety, is of itſelf and inſtantly, commol 
Den, 5 55 2 
VII. Partners are liable each to other, for ſuch diligence as men do ordinart 
ly uſe, or the partners themſelves uſe in their own affairs; for this contract be- 
ing undergone for the mutual good of the parties, the diligence keepeth the 
middle way betwixt exact diligence and ſupine negligence : but none of them 
are liable for what is loſt by force or accident, without their fault. 
8 VIII. Societ) 
* Further regulations with regard to the ſale of bankrupt eſtates are introduced by act 6. P. 1695. art. 20. 
regul. 1695. act of ſed. 23d Now. 1611. | VT CCC 
i See below II. 6. 12. e ſeg. K L. 63. fin. L. 70. L. 14. et ſeg. F. pro ſocio. L. 77. & 20. de legat. 2d. 100 
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Tit. XVII. Acceſſory Obligations, ; ke. 143 
VIII. Society hath as many diviſions, as it hath various and multiform mat- 


ter in which it may he contracted; but that which is moſt noticed in law is, that 
ſome ſocieties are common and general, whereby parties communicate all their 


are particular of one or more of theſe o Upon the firſt there are many queſtions 
ariſing, as how far the partners may gift, or educate and provide their children, 
bo as that the reſt are obliged, or underſtood to concur : but ſuch ſocieties being 
W altogether unaccuſtomed with us, it will be vain to debate the properties of them, 
but proceed to acceſſory obligations. N e 


Ei 


Acceſſory Obligations, where, of Tranſaction, Caution, Oaths, and 
1 other Acceſlories. 


ll. Tanſaction. lusaable, and the principal not. 
l. Kids of cautioners. | XII. Cautioners, when liable in ſoli- 
IV. Cautioners how far liable. . dum. e 

V. Cautioners for executors. Diſcuſ- XIII. Relief of cautioner . 

fron what? 4 XIV. Efetts of promiſſory oaths. 

vl. Cautioners for tutors and curators. XV. Delay. 5 


phire. Cautioners in ſuſpen- XVII. Profits, fruits and acceſſions. 
_ 5 XVIII. Time of . 5 
VIII. Cautioners for looſing arreſiments. XIX. Place of {Performance 
IR. Cautioners how liable by the oath of XX. Manner of 1 
be principals. . . 
X. Cautioners as law will, judicio ſiſti 

et judicatum ſolvi. 


IT Har being the ſeveral kinds of pactions and contracts ariſing from the mat- 

ter, there are other diſtinctions of them from their adjuncts or circumſtan- 
diately, or mediately by the interpoſition of other perſons, as mandatars or com- 
mifioners; concerning which it hath been ſhown before, that as there is a 
contract betwixt the mandant and mandatar, fo oft-times there is a contract en- 


far according to his warrant; in which caſe ordinarily there is no contract, or 
Pblizement betwixt the mandatar and the third party; as he who buys land in 
Pame, and to the uſe of another by his warrant, the lands are acquired to him 
ho gave the warrant, and he is obliged to pay the price to the ſeller, but not 


Pandatar, But to all manner of promiſes and contracts, tranſactions, caution 
nd oaths may be acceſſory. ER: . 7 me 

I. Tranſaction may be interpoſed in the matter of all contracts, and it is a 
oſt important contract, whereby all pleas and controverſies may be prevented 
br terminated; for thereby all parties tranſacting, quit ſome part of what they 


mon intereſt, that tranſactions ſhould be firmly and inviolably obſerved, 
Ph both by the Roman law and our cuſtoms, hath been held as ſacred and ne- 
liary for mens quiet and peace. FOE : 


F< neceſſary requiſites thereto. The word tranſaction is variouſly taken, ſo the 
3 adminiſtration 
H. ecd. L. 52. 5 5. cod. | 


oods, rights and intereſts, communicable, which the Greeks call xowwnas * ; others 


IJ. Contradts mediate and immediate, XI 7 In what caſes the cautioners are 


VII. Cautioners for factors in Cam- XVI. Intereſt or damage. - 


pit, 11 pe nie yr we 4 0 WIG ln to gr in rr dn ion tn, he 
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ces, of which this is the chief, that contracts may be celebrated, either imme- 
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Piged betwixt the mandant and a third party, who hath acted with the manda- 


o his mandatar, fo the ſeller is obliged to deliver and warrant him, and not the 


am, to redeem the vexation and uncertain event of pleas. It is therefore the 


A muſt therefore be accurately conſidered what a tranſaction is, and what are 


5 
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.adminiftration of any affair is commonly called a franſaction, and particularly g 
publick tranſactions ; and in other caſes, even where the name of franſadim; 


in any contract to fay, It is tranſacted, agreed, and finally contracted ; but A Pry, 


there is no tranſaction, albeit thereby the vexation of a plea be ſhunned : for i; 
more the uncertain event than the trouble of legal proceſs that makes a tru, 47 
action; and therefore when a real tranſaction is meant, it is fitteſt to expreß MM... + 


the event is uncertain; and therefore either party remits their claims, and com 


— OA 15, umg. Ly 
9 4 * 9 . » oo « "7 1 
2 N 8 > 9 : 


the uncertainty how the judges will determine, or the uncertainty what effect th 


laid open, and all the interlocutors and probations may be altered; or when 
_ theſe things that were not competent during that decreet, may come to be com- 
petent after, or new matter may occur, without fraud or concealment to malt 
delay u. 35355 . ĩ 8 „„ 


tranſaction without abatement, and ſo the decreet and bond were found reduce 


by ». Neither is tran I 
would,convel other contracts, but ſuch fear as imports imminent hazard of de ed, a 


it be paſt. Neither doth fraud or circumvention diſſolve tranſactions, if it K 


ſubſtance of the at *. Neither will error or miſtake in the matter ranſact tra 


mans to make it effectual, tho' it was ſometimes by mandate or con/t:tution? ; 


* * LS 

7 ” Y VA 40 7 % 
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* 7 9 


uſed, there is no- tranſaction in the ſenſe here propoſed ; for it is very ordin 


per tranſaction muſt imply the doubtful event of a plea: and therefore, why - Ait 


parties commune, and come to an agreement, by clearing the point of right £ miſo 


their claims on either fide, tho' either party paſs from much they claime 


in clear terms, that in the differences among parties in ſuch points that are, with 
may be controverted, both parties acknowledge that the matter is dubious, hie 


to a middle agreement, wherein it is not neceſſary that either party remit equi FE. ehte 
ly, nor will an inconſiderable abatement infer tranſaction, or the quitting of pena. liable 
ties tho' conſiderable; yet tho' the expreſs terms of tranſaction be not uſed, « WE 


the deſcending from mutual claims, there may be a true tranſaction; as wha ‚ oe ſe 


parties during the dependence of proceſſes come to agree, giving and taking till t. 
than they pleaded, otherwiſe ſuch an agreement is no tranſaction, Jan. 10. 15 
Ramſay, Ms Vm on os 35 
And if the matter be the evident ground of a dubious plea, whether it be yh c 
4 Wal rel 
1 5 till tl 
el 
hic 
eau 
eral! 
une 
ble 
. 
v. 


execution may have, and even after decreets in foro contradictorio, if there t: 
main doubtfulneſs, and uncertain event, there may be place for tranſaQtion ; s 
where there is doubtfulneſs of informality or nullity, whereby decreets may | 


A bond granted for a ſum in a decreet, and caption thereon was found i 


able, July 3. 1668, Row. Nor was giving a bond for accompts without abut 


ment found a tranſaction, Feb. 18. 1680, Burnet u. And albeit it be much cot © | he e 


troverted, whether ſolemn and formal decreets can be altered ex 7n//rumentis 4 itioner 
nodo repertis, yet it is generally held, that tranſactions are not ranſacted there 5 he c⸗ 

faction convelled upon ſuch grounds of force or fear, 3 An 
or torture , whereunto the doors add ſome other caſes, as the imminent fer 2. 1 
of the ruin of mens fortunes and eſtates, yet it muſt be a fear imminent at ti: ble: 
time of the agreement, for no preceeding fear will be relevant if the occaſion WT uthice 


Wdilige: 
5 
actions, if the error be about any circumſtantiate quality, or quantity, and oft deb 
in the ſubſtance of the matter. OC EE SF eſe | 
III. Caution or ſurety is the promiſe or contract of any, not for himſelf, ken 
for another; and therefore this being a gratuitous engagement, having no e VI. 
valent cauſe onerous as to the cautioner, it required a ſtipulation among the Kt a 
he ca 


Wo 
b 90. 
W vi 
ound 


I | +4 f 
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but in the motives inducing the agreement, unleſs it be a deception in the vel 


now every promiſe and paction, according to the law of nature, being effec 

it is valid without ſtipulation. | | 
Caution is interpoſed any way, by which the conſent is freely and truly g 

and it may be either by mandate or commiſſion, when the mandant gel 


. 32. C. de tranſalt. uu See above I. 7.9. and I. 9. 8. 7. ». 19. C. de tranſad. Ii = 
£94. * L.22.C.ecd. L. 1. C. De Conſt. Pecun. L. 5.5 2. et 4. F. cod. 1 * See 
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Jer or warrant to contract with any other party, to that party's behoof ; for then 
< hat party is the principal debtor, and the mandant is cautioner, or it may be by 
taking on the debt of another freely. This cautioner in the law is called ex-hrro- 
1 n or, but is more improperly a cautioner, ſeeing himſelf is principal debtor, ha- 
aug but an obligation of relief as negotiator. But the moſt proper and ordina- 
is cautioner is he who is obliged with, and for the principal debtor, and is called 
1 d-promiſſor, or fide Juſſor, becauſe upon his faith or truſt the creditor con- 
tracteth. Theſe cautionary promiſes or contracts are of the fame kind or nature 
SE... thoſe, of which we have now ſpoken ; yet have they ſomething peculiar, 
„ bich we ſhall-ſhortly touch, and which reſolve in theſe queſtions, Firſt, Whe- 
BS. cautioners are liable and conveenable ſimply, or in ſo far as the principal 
eebtor is not ſo/vendo after diſcuſſing of him? Secondly, Whether cautioners are 
Sable in /c/:dum, or pro rata. b 


BS 1V. As to the firſt; the nature and intent of ſurety is, that the creditor may 
ee ſecure of his debt; and therefore cautioners are not ordinarily decerned to pay 
WE: i! the creditor aſſign the debt, and all ſecurity they have for it from the prin- 
eimal, if they have not a diſtin& intereſt to retain the ſecurity, Jan. 10. 1665, 
, and July 10. 1666, Dame Margaret Hume, where the Lords refuſed to cauſe 
be creditor aſſign againſt the co-cautioners, where there was no clauſe of mutu- 
relief, but that was implied, tho not expreſſed. Cautioners cannot be FRE 
aul the principal debtor be diſcuſt, unleſs it be otherwiſe contracted, or prbvided 
y the cuſtom or law of the place. It was contrary by the antient Roman law 7, 
hich was corrected by the authentick conſtitution . With us cautioners are 
requently bound for, and with the principal, as full debtors, conjunctly and ſe- 
eerally, and thereby ex pads, the queſtion ceaſeth : but otherwiſe the cautioner 
Ws underſtood to be obliged for the principal debtor's performance, and fo is li- 
ble only /ub/idiarie after the principal is diſcuſt, and eſpecially where the per- 


formance is a truſt, or deed proper to the principal debtor X. 


uct RE V. Thus cautioners for executors are only liable after the executors are diſ- 
bat- cult, at leaſt by horning executed, Had. June 27. 1610, Scrogie. The like, tho! 
col the executor was alledged to be bankrupt, July 24. 1662, Briſbane. But a cau- 
i; 4 toner for an executor was decerned with him, ſuperſeding execution againſt 


. the cautioner, till the executor were firſt diſcuſt, Dec. 2. 1662, Douglas. 


r, And executors were not holden diſcuſt by horning, till poinding were eſſay- 
cath, ed, and ſearch made for his moveables, tho' none were condeſcended on, Feb. 


tu 2. 1623, Arnot, The like, that ſearch behoved to be made, both for move- 


th bles and lands, and they appriſed, if any were; and that horning and caption 
on 0 officed not, Hope, executors, Stuart. But there is no neceſſity at diſeuſſing the 


utioner to call the executor who was diſcuſt, Dec. 5. 1623, Rochead. So the 


> Ve Wligence for diſcuſſing muſt be according to the eſtate of the principal debtor ; 
tif he have moveables, they muſt be poinded ; if lands, they muſt be appriſed ; 


þ debts, they muſt be arreſted, and made forthcoming ; and if there is none of 
bheſe to be found, diſcuſſion by horning and caption is ſufficient, tho he be not 
ben by the caption. 3 „ 
eq VI. Cautioners for curators are not liable till they be diſcuſt ; yet they were 


je Hr ned for conſtituting the debt with this quality, that before execution againſt 
'; We. - cutioners, the curators ſhould be diſcuſt in their perſons, goods and lands, 
e610) ev. 20. 1627, Rollock *%, 1 1 


Cautioners for factors, as for the factors in Camphire to the burrows, 


r und not conveenable till the factors werẽ diſcuſt, Fuly 8. 1626, Smith. And cau- 
= uu for theſe factors were not found liable for the goods ſent to a factor, 
FJ ter he was known to the purſuer to be bankrupt, March 4. 1630, Richie. 


Oo Cautioners 


BY * : | | : 
E for 8 Dec. 162 3, Henderſon's bairns, where Durie maintains, that cautioners have not the benefit of diſcuſſi- 
WE + |, 2oners for perſons who have undertaken a particular truſt or office. 
WE , , as Otherwiſe by the civil law, L. alt. F. rem pup. ſalv. 

ws -5 C. de Ade. juſſor. a Now. 4. c. 1. 
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Cautioners in ſuſpenſions are only liable after diſcuſſing the ſuſpenders, and hy. 


Tit 


cauſe by the tenor of their act or bond they are bound to pay what ſhall be &. i = 
cerned againſt the ſuſpender ; if the decreet ſuſpended be turned into a libel, 9 creet 
if the reaſon of ſuſpenſion was relevant and inſtructed, tho' it were elided by 1 ot all 
anſwer emergent after the ſuſpenſion, they are free; Sporsſ. ſuſpenſion, Neis“ Wil wil 
And becauſe, of the tenor of the bond, and the unfavourableneſs of the matter, 1 the v1 
was fo firiftly interpreted, that if the ſuſpender died before the ſuſpen/ion wy W vo 
diſcuſt, the cautioner was free, ſeeing the bond 'of caution bore, that the ca. the a 
tioner ſhall pay what ſhall be decerned againſt the ſuſpender. Yet by the ag as he 
ſederunt Jan. 29. 1650, all cautioners were declared liable, tho' the ſuſpender Feb. 2 
died, if the charge being transferred againſt his heir or executors, the letters wer J f 
found orderly proceeded, which is in uſe whenſoever the creditor inſiſts on E tefling 
| ſuſpended decreet, and obtains ſentence by transference. A cautioner in a ſuſpen. WG XI 
ſion of a real action of poinding the ground, was not found liable to pay the. dt li- 
nualrent ſuſpended, but to warrant it, Feb. 18. 1623, Blackburn. And a cautio. Wives 
er in a ſuſpenſion was found liable, tho his bond of cautionry contained a cht fel 
of relief, which was not ſigned by the ſuſpender, ſeeing the bond did not obige the c: 
the principal and the cautioner to perform what ſhould be decerned, but only th {ubſcr 
cCautioner to perform, and the principal to relieve him, Far. 6. 1681, Home. h Sols 
which caſe, it was only tound neceflary to diſcuſs the ſuſ pender, and not the ca- tioner 
tioner, in à firſt ſuſpenſion, idem. N VVV by on 
VIII. Cautioners for looſing of arreſtments, are not cautioners for thoſe n 16%, 
 w:ofe hands arreſtments are made, but for the debtor, whoſe goods or moe ccived 
are arreſted in lieu of the arreſtment ; and yet they are no further liable than in b promi 
far as was in the hand of the perſon againſt whom the arreſtment was uſed, wh tioner, 
therefore muſt be purſued either before or with the cautioner, that the debt maj pal, if 

be conſtitute, June 21. 1626, Balmerinoch. And it may be conſtitute againſt the 2s full 
cautioners by the oath of thoſe in whoſe hands arreſtment was made, Fes. 2. 162, al,, 
inter eoſdem. 5 e „„ . | XII 
IX. Cautioners are liable according to the oath of the principal debtor, whid they b 

is a ſufficient probation againſt them, becauſe their obligation being acceſſoty, it divers 
liable to the ſame probation with the principal, as is clear from the caſe laſt in oblige, 
ſtanced. But it is more dubious, whether the cautioners run all other hazard wit liged t 
the principal debtor; wherein, tho' the cautioner of an executor was not a. no mo 
mitted to propone exhauſting, being proponed by the executor himſelf, and It RW and w. 
failing therein, March 4. 1623, Wood; yet it was found, that where exhauſting WW are boy 
was omitted by the executor, it was admitted for the cautioner, being inſtant they ar 
verified, Fuly g. 1623, Arnet. And likewiſe, tho' the principal intented * when t 
_ duction, but was holden as confeſſed by his oath de calumnia, yet that was found brand 
not to prejudge the cautioner, or to exclude him from inſiſting, in proving th lable n 
ſame point, Jan. 22. 1629, Fairbairn. Whence we may conclude, that coll XIII 
ſion or wilful omiſſion or negligence of the principal, hindereth not the c- they be 
tioner; but if the principal, proponing any reaſon of defence, uſed probati * ſkkait 
by witneſſes which was not found to prove the fame, it would not be again® tloner | 
mitted to be proved by the cautioner, with thoſe or other witneſſes ; yet a caut We in 
er was not ſecluded to prove a defence, wherein the principal ſuccumbed, it 5 mation 
being intimated to the cautioner, Dec. 11. 1673, Earl of Kinghorn. [But i peril, : 
was a defence upon a writ, not by witneſſes, againſt the principal finding cauti ence, - 
to be aniwerable to what ſhould be decerned *.] 5 «Ol bo 


* This was altered by act of ſederunt, Dec. 27. 1709; by which cautioners are declared to be liable, q 
the decreet be turned into a libel. By the ſame act it is further declared, that cautioners in ſuſpenſions . 
taken bound by the Clerk of the bills, not only for the ſum in the charge, but for wliatever elſe ſhall be & 
ed at diſcuſſing; and that atteſters ſhall be liable in their order as fully as cautioners. The 

What is contained within the parentheſis is found in none of the MSS nor in the edition 1681. 1 is 
fence in this caſe omitted by the principal, and allowed to be pleaded by the cautioner was founded on 


and not on a proof by witneſſes, but what is further mentioned as the ground of the deciſion {en dent. If 
telligible. | | 


4 


Tit. XVII : | Acceſſory Obligations, Rec. 147 


RK. Cautioners uſe to be given before the Admiral or other courts, where the 
defender is attached to be put in priſon till the proceſs be diſcuſſed and the de- 
creet ſatisfied ; which is ſometimes only Judicio ſſti, that the party ſhall appear 
W .: all the diets of proceſs, or judicatum folvi, or both ; to which, caution as law 
Vill is equivalent, importing that the defender ſhall do all that law requires in 
the preſent caſe, Jan. 31. 1633, Stevenſon; and Nov. 16. 1636, Stuart. So tho 
W .dvocation be obtained, the cautioner, as law will muſt fiſt the principal when 
the advocation is produced before the inferior court, who muſt then remain in ward, 
as he was before caution was found, till the cauſe be diſcuſſed, as was found, 
Feb. 20. 1600, contra M*Culloch. The like found, that a cautioner ju- 
Fr ii aut judicatum ſokvi, was liberate by putting the party in priſon, and ro- 
ling to be free, tho' not at the calling of the cauſe, July 10. 1666, Thomſon. 
| XI. Cautioners may be acceſſory to obligations, tho' the principal debtor be 
not liable, by any ſtatute or cuſtom giving him a ſpecial privilege ; as minors or 
Wives clad with huſbands, Nov. 28. 1623, Shaw. But where the obligation is in 
W itſelf null, and hath not fo much as a natural obligation; if the principal be free, 
the cautioner is alſo free; as if the principal did not at all, or did not validly 
ſubſcribe, Hope, fidejuſſor. The like may be ſaid of obligations by pupils, 
© fools or furious perſons, whoſe cautioners are free with themſelves. But a cau- | 
tioner was found liable for the whole ſum, tho' the principal party ſubſcribed but 
by one notary, whereby he would be only liable for a hundred pounds, July 8. 
1080, Jobnſton. And a cautioner was found liable, tho' the creditor having re- 
| ceived a diſpoſition of moveables from the principal debtor in ſecurity of his ſum, 
E promiſed not to trouble his perſon or goods, reſerving power to diſtreſs the cau- 
tioner, July 10. 1680, Leich of Moufie ; but cautioners are free with the princi- 
pal, if the obligation were obtained vi aut fraude, tho' the cautioner were bound 
as full debtor, Jan. 13. 1692, Lord Hatton“; for in ſuch caſes there is /abes 
| realts, que ret inheret ©. % ⁰⅛ 0+ „ . 
XII. As to the other queſtion, Whether cautioners be liable in ſolidum, unleſs 
W they be expreſsly bound conjunctly and ſeverally: If they become cautioners at 
divers times, without relation one to the other, there is no doubt but as they 
obliged themſelves, ſo are they all liable in ſolidum; but when they (become ob- 
liged together, or with relation to one another, the nature of the deed importeth 


90 no more than ſurety; ſo that each is liable for what is wanting by the principal, 
dad what is wanting by the other cautioners: but this holds even when parties 
ſtig are bound, not only as cautioners for, but as principals with the debtor, for then 
ant! they are liable only pro rata, unleſs they be bound conjunctly and ſeverally, or 
when the matter of the obligation is an indiviſible fact. Yet many perſons becoming 
ounl bund not conjunttly and ſeverally, but in cumulo, for a town's debt, they were found 
tht lable not pro rata but in ſolidum, Feb. 10. 1631, Provoſt of Inverneſs Ws“. 
ol BR XIII. Cautioners ordinarily have no action againſt the principal debtor, till 
* they be diſtreſſed, unleſs the clauſe or bond of relief bear, to free, relieve and 
ation 


© ſkaithleſs keep them ;” yet where an executor Was becoming poor, the cau- 


n tioner purſuing him to relieve him, or find caution, was thought by the Lords to 
ut” e intereſt ſo to do, Jan. 19. 1627, Thomſon. If a cautioner pay, without inti- 
it 0 mation to the principal debtor m due time before litiſconteſtation, it is on his 


peril, and the principal is not obliged to relieve him, if he had a competent de- 
ence, that would have excluded the creditor, Dec. 19. 1632, Maxwell. 


: Cautioners 
= This deciſion not found. | | | | : 5 
autioners are always fo far liable, that the creditors muſt be ſecure, The nature of their obligation im- 
Pots this, and it imports no more; upon which footing every cautioner may be ſaid to be liable in /o/ranm, 
 /Ofudiarit only. The queſtion here treated of is, in what caſes cautioners are intitled to the benefit of dif- 
uſſion and diviſion, and when not. With regard to the principal debtor, cautioners, bound as ſuch, have al- 


e benefit of diſcuſſion: With regard to each other, they are not intitled to the benefit of diviſion, when 


The® te come bound ſeparately, and without relation to one another; But when they become bound all at one 
N. Ma they have the benefit of diviſion, and are liable only pro rata; but this imports no more than a dilatory 
. uur ei they are further liable in /»/idum, to make good the ſhares of the other cautioners, if found inſol- 
i , the 


am:; y become bound as principals, 7. e. conjunctly, with the principal, they renounce the benefit of 4% 
＋ 3 If they become bound conjundly and ſewerally, they renounce likewiſe the benefit of divi/ior. 
ee above J. 9. 8. 7, see below F 20. 5. 7. By 


r 
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„ will ex 
autioners getting aſfignation from the creditor, whether they inſiſt in the cr. boch c 
a Gir e 2 of as his aſſigny, are obliged to allow their own par, it void 
Ju 8. 1664, Niſbet ; in this cauſe there was a clauſe of mutual relief amongi Wi 4 
the cautioners. Co- principals bound conjunctly and ſeverally, are mutually Z Rows 
- cautioners for their ſhares, liable to relieve each other tho' there Were no expre; Ws: /# 1 
clauſe of relief, June 28. 1665, Monteith, which holds alſo in co- cautioners, thy | . 
there were no clauſe of mutual relief amongſt them, June 19. 1662, Wallace e. O. I 50 
cautioners were found liable for relief ex natura ret, without an expreſs Clauſe d = 1 
relief, Jan. 27. 1675, Monteith. Cautioners having paid, if they ſeek their rel 2 i | 
from the ether cautioners, any eaſe they get on ſ pecial favour to themſelves, Tins 4 * | 4 
ders them not to obtain of the reſt their full proportion, J 8. 1664, Nifty, 3 5 
but if they got eaſe by tranſaction, or upon account of queſtioning the debt, ther 1 F 44 
can aſk no more than what they truly gave out, allowing their own (hare, as w ö N * 
found in a charge to the cautioner's behoof againſt the co- cautioner, July 2; » ery 
1672, Brodie. A cautioner in a ſuſpenſion of a bond, wherein there were fur Wl * 17 
cautioners, being diſtreſſed, and having paid and obtained aſſignation from the 1 . 
creditor, was found to have acceſs againſt the firſt four cautioners, allowing only Wi - oh 
his own fifth part, Feb. 23. 1671, Arnold of Barncaple., ue 
XIV. As Caution, fo Oaths are acceſſory to all Promiſes, Pactions and Con- by : 
tracts; not only theſe Declaratory Oaths, which are ordinary in the diſcuſſing I x 140 
rights, whereby all perſons are bound to declare the truth upon oath as witneſſez e, 
; or as parties againſt themſelves in civil cauſes ; : but Promiſſory Oaths, hoy eee 
they promiſe to obſerve or fulfil any thing active, or paſſive never to quarre g 3 "ſition 
concerning which oaths there is no ſmall matter of debate among lawyers, . i 3 
effect they have. All do agree, that in ſo far as any promiſe can be eftectual, 1 Ee 
promiſſory oath is valid, and hath this much of advantage, that the creditor ap 1 
the more ſecure, becauſe he may juſtly expect, the debtor will be more —_ a 
of his oath than of his ordinary paction, ſeeing the penalty of the violation N 
an oath deſerves a more atrocious judgment than any other, God being called . © he 
a witneſs and a judge; which effect it hath, tho adhibited to that which by the 3 
matter hath an anterior obligation; as obligations betwixt huſband and mk En 
rents and children, in theſe things in which they are mutually obliged, or my ͤblerib 
there hath preceded or is conjoined an obligatory contract, which of itſelf 18 oy Abend. 
ing without an oath. 24s, All do alſo agree, that oaths interpoſed in hom p 1 
lawful, not only as to the matter, but as to the manner, are not obligatory ; 10 „bar the 
man juſtifieth Herod, for taking John Baptiſts head without a cauſe, upon + eite 
tence of his oath. 37Tio, All do agree, that in matters free and in our own povwe! lufpendi 
as contracts are obligatory, ſo oaths are much more ſo. * EE le iu Lords d 
The queſtion then remains, Whether in acts civiliter inefficacious, * e " 7% 
poſition of an oath can give efficacy? or whether that Which is done inde "I Wkly 
becomes valid by an oath to perform it, or not to impugn it, and if N os ther WY contrary 
will not only extend to the ſwearer, but to his heirs or ſucceſſors. Of t 11 tion or « 
are multitudes of caſes and examples debated among civilians. As by the ors 5 Weit 
naked pactions are not efficacious to ground any action upon enen _ fd 
if the paction be with an oath, the creditor may not effectually purſue t - op "ny 
By law likewiſe the deeds of minors, having curators not conſenting, are b abe i 
if the minor ſwear not to quarrel them, guid juris? Minors leſed have * defect tl 
the benefit of reſtitution, but if they do the deed upon oath to perform 4 ehe; 
to quarrel it, whether, if they purſue to reduce it, will they be CEOs 55 ens 
* _ oath? or if a wife be obliged perſonally for debt, and ſwear to per ee [law upo 
never to come in the contrary, whether yet ſhe may defend herſelf wit "ol 0 
vilege? or if a woman's land, given her for ſecurity of her tocher TN 11 and five 
r:uptias, being ſold by her huſband with her conſent, which the law 5 1 found; 1 
null, whether her oath interpoſed will validate it! or if pactum leg1s , Hipe, 
in pignoribus confirmed with an oath will be valid? or if an oath for perfo a 2 
| } 161 


* See above I, 8. g. 
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in exclude the common exceptions of fear, force or fraud? And innumerable 
ach caſes, whereby politive law prohibiteth any act to be done, or declareth 
b + void ſimply, or void if it be not done in ſuch a manner, and with ſuch ſo- 
1 EE og theſe and the like caſes, we are chiefly to conſider, quæ ſunt par- 
. judicis, or what is the duty of the judge in deciding caſes, wherein oaths are 
2} interpoſed, rather than what concerns the parties, and the obligations upon their 
Conſciences by theſe oaths in foro poli; and therefore we ſhall take up the matter 
aicinctly in theſe enſuing points. 5 e 

Hi, If an action be purſued upon a ground ineffectual in law, albeit the de- 
Ender hath interpoſed an oath never to come in the contrary, yet that ccld not be 
bauſtained by the judge (tho the defender ſhould not appear or object), which is 
beffectuab of itſelf, for in that caſe the interpoſition of an oath hath no effect. 
W \; if by che civil law an action were intented upon a promiſe or a naked paction, 
Vith an oath interpoſed, the action would not be ſuſtained, albeit the defender 
could not appear, or appearing ſhould not object, that it were a naked paction. 
Jos, if a declarator ſhould be intented, to declare pactum legis commiſſoriæ in pig- 
W -r15u5 to be valid and effectual, tho' it were libelled that the other party did ſwear 


— co —_— - .” 
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1 never to come in the contrary, yet the judge could not ſuſtain ſuch an action; nor 
„eenerally can ſuſtain any action which is unjuſt or irrelevant, albeit it ſhould not 
de oppoſed, but conſented to ſimply, or with an oath never to quarrel it; becauſe 
a ach caſes padirs privatorum non derogatur juri communi. For the conſent or 
1 oath of no party can make that juſt which is unjuſt, nor can make that ſufficient 
„or effectual, that is deficient in its eſſentials. As if any party ſhould grant a diſ- 
; WE pofition of lands or annualrents, and declare, that it ſhould be effectual for poind- 
ng the ground without infeftment, and ſhould ſwear never to come in the contrary 

W thereof, if thereupon the obtainer ſhould purſue a poinding of the ground, the ſame 
i could not be ſuſtained ; becauſe theſe rights are defective in their eſſentials, want- 
ing infeftment ; and yet in theſe caſes, if the party ſhould object, or any way 
; WT hinder the effet.of his oath, he contraveens the ſame ; but the judge not ſuſtain- . 
ing the ſame doth no wrong, becauſe his not ſuſtaining proceeds upon a defect of 


an eſſential requiſite, and not becauſe of any exception or objection of the party. 
From this ground it is, that if a wife be purſued or charged upon a bond for debt 
ſubſcribed by her, bearing expreſsly her to be deſigned a wife, tho' it were con- 
_ deſcended on, that ſhe made faith never to come in the contrary, the Lords would 
not ſuſtain the purſuit or charge; becauſe by the very action itſelf it appeareth, 
that the ſummons or charges are irrelevant and contrary to law, which declareth 
ja wife's bond for debt ipſo jure null; and therefore, tho' ſhe may be faulty in 
luſpending, or hindering the performance of the engagement of her oath, the 
Lords do juſtly reject ſuch an irrelevant libel or charge, as they did in the caſe 


%%, Feb. 18. 1663, where her bond was ſuſpended ſimpliciter, as being ex 
90 preſsly granted by a wife, tho' ſhe judicially made faith never to come in the 
* contrary. Or if the huſband ſhould ſuſpend, and alledge, that ſuch an obliga- 
bon or 02th could not be effectual againſt his goods, or the perſon of his wife in 
a, e there could be neither wrong on his part, nor on the judge's part, 
D . 3 780 

ut Secondiy, If either action or exception be founded upon that which is not de- 
in fedive in eſſentials, but in circumſtantials, ordained and commanded by law, the 
deſect thereof may be ſupplied by the other party's conſent, much more by their 


vaths; and in thele caſes gue fieri non debent, fadta valent; for every prohibition 
of law doth not annul the deed done contrary thereto, but infers the penalty of 
wm upon the doers ; as tacks of teinds are prohibited to be ſet by prelates for longer 
[than nineteen years, and by inferior beneficed perſons, for longer than their life, 
nd five years thereafter, under the pain of infamy and deprivation . Yet it was 
ound, that a tack granted for a longer time was not thereby null, Nov. 9. 1624, 
pe. So likewiſe members of the College of Juſtice are prohibited to buy pleas; 
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yet the right acquired contrary thereto was not found null or proceſs refuſed there. 


Tit. 


upon, but that it might be a ground of deprivation, Had. June 5. 1611, Cn re 
ningham. In like manner the ſolemnities of marriages are preſcribed in the 1,» by the 
and all perſons are prohibited to proceed any other way; fo they are appointed , . the 
be publickly folemnized by a miniſter, and the conſent of parents is requires, i [ited 


yet the want of theſe will not annul the marriage, becauſe it is a divine contra 


; 3 8 ; | ſpectec 
which cannot receive its eſſentials from poſitive law or ſtatute; hence it is jut. t 


: ; 5 5 4 oe is 1s 
ly faid, Malta impediunt matrimonium contrabenaum, que non dirimunt contratuns Wi chore 
Some deeds are declared null 2% Jure, and others are only annullable oe . MM ould 


ceptionis, or by way of reſtitution, or at leaſt, where ſomething in fact muſt he 


g | | 4 ( 
alledged and proved, which doth net appear by the right or deed itſelf; and 9 EL 


belongeth not to the judge to advert to, but muſt be proponed by the party, 1; | 3 
theſe an oath interpoſed doth debar the ſwearer from proponing or making uſe of WE colin 
ſuch exceptions and alledgeances ; and therefore, neither may the party juſtly po. br the 
pone the ſame, nor the judge juſtly ſuſtain the ſame ; for there be many things of Fror 
themſelves relevant and competent in law, which yet may be excluded by a per. ception 
ſonal objection, againſt the proponer ; for in many caſes, alledgeances competent of we | 
to parties may be renounced, ſo that tho' they be relevant, that perſonal objection Cin 
will exclude the proponer, but his oath is much ſtronger than his renunciation, co be a 
and therefore, ſeeing ſuch points are not partes fudicis, nor conſiſting in any in- Ned ute. 


trinſic nullity or defect, tho' the law allow or preſcribe them, yet it doth not men- 


; error ar 

tion or expreſs, that tho the party in whoſe favour they are introduced renounce as pu 

them ſimply; or with an oath, that theſe ſhall be admitted; and therefore the Fron 

are juſtly to be repelled being in detrimentum animi of the proponer. This ground be on! 

ſolveth moſt of the caſes before proponed ; for if a minor purſue reſtitution upon bind ne 
minority and leſion, his oath to perform, or not to quarrel the deed in queſtion, obliged 
_ excludes him, both by the civil law and our cuſtom ; for by the authentick ar. ¶ Iibe pun 


menta puberum ſponte fadta, ſuper contraftibus rerum ſuarum non retractandis, in Cline to 


violabiliter cuſtodiantur“; and it was ſo decided in an obligement by a minor, to which 1 
quit twenty chalders of victual, provided in his contract of marriage, Jan. 1;, the inſt: 
1634, Hepburn, where it was found, that the oath was valid, tho' not judicul, nue not 


The like was found, that a minor having given a bond for his father's debt, whom ill(pecial! 


he repreſented not, and being ſworn not to come in the contrary, the ſame wa iticular x 
not reduced upon minority and leſion, Feb. 10. 1672, Waugh. Upon this fame te in 
ground, a minor having curators not conſenting, ſwearing to perform his obl- pöbligatic 
gation, or never to come in the contrary, his exception of its being thus null (be- een t. 
cauſe it conſiſts in fact, and muſt be proved that he was minor, and that he hd und v. 
curators), may juſtly be repelled, and he excluded from proponing thereof, in bath bef 


reſpect of his oath, ſeeing it is not the part of the judge to know or advert there- 
to; but his curators who have not ſworn, may, yea mult propone that nullity, be 
cauſe they have not ſworn. But to prevent the inconveniency of inducing mi- 
nors fo to ſwear, it is declared by the 19th 4, Parl. 1681, that the elicitor ſbal 

be infamous and the contract null, and the nullity may be declared at the initance 
of any relation to the minor; but it is the judge's part to advert to the nullity, 
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and therefore, tho the ſwearer is not allowed to object againſt his oath, yet a] t, wl 
friend may kh, if the judge ueglects i it i. 1 e partly re 
On this ground likewiſe, the exception or reaſon of reduction upon force or fer eth, 
is excluded, if the party have ſworn to perform or not quarrel the deed, which n no c 
is the ſentence of the Canon law, not only as to wives conſent to the alienation 0 Party; © 
lands given to them donatzone propter nuptias, which is both null, and preſumed one v 
to be granted by her ahn fear or reverence of her huſband, C. cum continget, 28. MP" is ex 


If valic 


De jurejurends, whereby ſuch conſents and oaths being interpoſed, are declare E 
zam W 


to be valid ; but generally, no deed having an oath interpoſed can be recalled up- 


on an alledgeance of force or fear, cap. 8. De jurejurando; and albeit the Fo, Propo 
aſſumes to himſelf liberty * to abſolve from ſuch oaths as are done upon fea reſt, 

EY | X This de 

dee abo 


See above I. 4. 6. 4. Þ Auth, C: /i adverſus vend. kh F. might. iF. reſerver, ii See above I. 6. 44 5 
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| «+ they are declared of themſelves to be valid, C. 15. De jurejurando, which our 
W tom followeth, and was ſo determined, Parl. 1481. cap. 83. and was ſo decided 
by the Lords, July 8. 1642, Grant ©, where a wife was excluded from the reduction 
of the alienation of her liferent lands ſuper vi et metu, becauſe ſhe had judicially 
W ;:tified the ſame, and ſworn never to come in the contrary ; neither was it re- 
ſpected, that the oath as well as the diſpoſition was by force and fear; for 
W (his is the great foundation of all publick tranſactions betwixt different nations, 
here oft-times the one party is induced thro fear, to that which otherwiſe they 
W could not yield to, and yet both parties acquieſce in the religion of an oath in- 
terpoſed; ſo the oath of {/rael to the King of Babylon was binding upon them, 
tho thereby the people of God ſubjected themſelves to a Heathen King; and 
therefore they are accuſed by Jeremiah for the breach thereof, and likewiſe for 
breaking the oath to their ſervants, whom they manumitted upon mere neceſſity 
bor their defence. 1 V 
From this reaſon alſo it 1s, that the exception or reaſon of reduction upon de- 
| ception, fraud or circumvention is excluded, if an oath be interpoſed, where- 
of we have the moſt eminent example of the oath of the people of //-ae! to the 
Oibeonites, who purpolely deceived and circumveened them, feigning themſelves 
oo be a people tar off, tho' they were of the Hivites whom Tſrael was command- 
Sed utterly to deſtroy ; againſt which judicial precept, they being induced thro' 
error and deceit to ſwear, the oath was binding on them and their poſterity, and 
vas puniſhed upon Saul for breach thereof. © 
From this inſtance we have occaſion to return to the laſt caſe ; whether oaths 
be only perſonal obliging the ſwearer, and fo inherent to their perſons that they 
bind not their heirs? Wherein ſome are for the affirmative, that even heirs are 
obliged as being f:&7one juris eadem perſona cum defuncto; which is alſo fortified by 
the puniſhment in the ſucceſſors of Iſrael in the days of Saul; but I rather in- 
Cline to the negative, that heirs are not obliged, but only the perſons who ſwear, 
which is the more common opinion of lawyers, civilians and canoniſts ; nor doth 
the inſtance infer the contrary, becauſe oaths by ſocieties and incorporations, conti- 
nue not as they are heirs, but becauſe the ſociety dieth not, and is ever the ſame, 
elpecially in contracts betwixt nations, where the parties intend not to oblige par- 
Wiicular perſons then living, but the nation; neither doth the fiction of law ope- 
rate in this caſe; for no polition or fiction of law can either extend or abridge the 
pbligation of an oath, which is altzoris et ſuperioris furis. Yet in the proceſs be- 
een the tutor and curators of Aberlady, the oath of the minor predeceſſor was 
pound valid againſt his heir excepting upon his predeceſſor's intereſt, being an 
bath before the act Parl. 1681 l, Jan. 1091, Fletcher of Aberlaay *. ce 
There remains yet this objection, that if oaths be ſo effeQual, great inconve- 


be f iencies will follow, a door being opened to force and fraud; for by the ſame 
n. eiliy that parties are induced to act, they will be induced to confirm it by an 
eth. It is anſwered, Incommedum non ſolvit argumentum; which therefore was 


et regarded in the caſe of Grant, July 8. 1642; but there may be a remedy by 
"cre puniſhment upon parties, who ſhall induce others to ſwear to their own 
Tard which the Prince may inflict, and repair the damage of the læſed, and is 
partly remedied by the ſaid act, Parl. 168 1. It is true, if the fear be ſuch as ſtu- 
Pucth, and takes away the act of reaſon, there is nothing done, becauſe there 
en no contract in its ſubſtantials conſiſt without the knowledge and reaſon of the 
Fly; or if the deceit be in ſubſtantialibus, as if a man ſhould by miſtake mar- 


nel one woman for another, there is nothing done, except when an act of rea- 
28. |S exerciſed: but upon motives by fear, error, or miſtake, the deed is in it- 
red valid, tho' annullable by fear or fraud, which are excluded by the oath, a- 
up- it which they cannot be alledged by the party who hath ſworn, but may 
ope i Poned by his heirs, executors, or cautioners, or any other having in- 
as, 7 . | > | | ; 


Thi Having 
N This deciſion not found. | 988 | | 8 | 
er above I. 9. 8. 4. See above I. 6. 36. fins 
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Having now ſpoken of the ſeveral kinds of obligations, before we gg 9 
real rights, it is fit to touch the common conſiderations that fall into all or m 
obligations, as to the implement or performance thereof, v2. Delay, Inter i 
Profit, Time, Place, and Manner of performance. | | '=- 

XV. Delay or mera, is not that time which by the adjection of a day or con. 
dition, or which by law is allowed, to perform; but that time which rung vc 
ter lawful delay is paſt, and is the debtor's fault in not performing his obligat. 
on; fo that it ſeldom makes any part of the contract whereupon the oblig. 
tion ariſeth, except penalties be adjected in caſe of delay, or an eſtimation ma 
of the intereft. Delay is incurred in pure obligations by interpellation or te. 
quiſition; for when no term is prefixed, the option of the creditor is the tiny 
of performance; and tho' requifition be moſt clear and ſecure by the inftry: 
ment of a notary, {and therefore verbal requiſition by a merchant to a ſkipper 
to looſe after the ſhip was loaded, was not found ſufficient without an inftry. 
ment where the charter-party had no definite term, but to do diligence to trail. 
port the goods, Feb. 14. 1678, Calderwood.) Vet in fome caſes, that is not necel. 
tary, but being naked emiſſion of words, it will only be probable by the deht. 
or's oath or writ. In obligations to a day, delay is incurred by the paſſing of th 
term; nam dies interpellat pro homine m. In obligations conditional, delay canng 
be till the condition be purified, and even then either requiſition or a termi 
"requiſite ; for it is frequent in obligations conditional to add a term alſo; þ 
that the exiſtence of the condition makes the conditional obligation to become 
pure, and requitition is to be uſed before delay if no term be expreſſed. B 

if there be no party who can require or be required, delay is incurred if perfqr. 
mance be not made fo ſoon as it can be; as is in the caſe of reſtitution of th 
found, or come in the hands of others without contract, which is ſeldom know 
to the owner. So alſo in obligations due to pupils delay is incurred without r- 
quiſition a. And in obligations by delinquence; delay is without requiſition, and 
runneth from the firſt time performance can be made. 5 4 

Legal execution is not competent ordinarily till delay, becauſe none ſhould tt 
purſued till he have failed ; yet in ſome caſes the debtor may be purſued befor 
the term, to pay at the term, as / vergat ad inopiam. Yea in removing i 
ſeems very expedient to purſue the party warned even before the term, to r. 
move at the term, otherwiſe the lands cannot be ſafely ſet, the tenant nd 
knowing if others will remove willingly, and may not be uncertain in that point 
which is a publick intereſt, for ſetting land and preventing waſte ; but upon al 
obligations which are truly contracted, the legal diligences of arreſtment or it 
| hibition may be uſed even before requiſition or the term of performance. 
The ordinary effect of delay is, that when the obligation is to give or deliver 
thing, if it periſh even without the debtor's fault, it periſheth to the debtor, ai 
| muſt be made good to the creditor, unleſs it appear that it would have ſo peril 
ed with the creditor, which ſeldom can be made appear ; becauſe it 1s ordinarl 
preſumed, that if the thing had been delivered, the creditor would have diſpoſe 
of it, and ſo been free of the hazard, eſpecially if it be a thing for ſale not ft 
keeping, and if any occaſion was offered to have diſpoſed thereof . 

XVI. The next effect of delay is the Intereſt or Damage of the creditor ; i 
if the obligation be performed within the due time and in due manner, there 
no intereſt; if not, after the delay incurred by requiſition or (zhe) term, '" 
in the creditor's option to purſue for performance, or for damage and inter 
But in ſome caſes delay may be purged, which is much 7n arbitrio judicis, and 
always granted in things penal where the penalty is great, and exceeds the ui, 
intereſt, as in non-payment of feu-dutigs, which infers the loſs of the feu; ® 
in clauſes irritant in wadſets. When delay is purged, the hazard returns up 


the creditor, and the debtor is free if the thing to be delivered periſh ; but! p 
. Ry 8 3h. Cred! 


09 


„ See above I. 15. 8, » L. I. 5 ult. de ſur. © See above J. 3. 8. 2. Below IV. 20. 29. 
above I. 13. 2. 4. | | 


W 
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creditor do again require after the former delay is purged, delay is again incur- 
e by that new requiſition. 5 5 ä | 
WW This is a general rule locum facli impreſtabilis ſubit damnum et intereſſe, yet in 
ſome caſes if the delay be wilful or fraudulent that the thing might become im- 
-eftable, all perſonal execution by eſcheat and caption will proceed. Intereſt 


may either be competent for the whole obligation as when it is impreſtable, or 
W when any part or qualification is unperformed for the value thereof. Intereſt 


|. 


0 to 
moſt 
relt, 


Con- 
$ af. 


"i goth both comprehend damnum emergens et lucrum ceſſans; the firſt is common- 
—— y competent, the laſt but in ſome caſes, and that ordinarily for ſuch gain as the 
- re. TS creditors uſed to make; and ſo the delay of bills of exchange, gives exchange 


ind re-exchange as the creditor's condition requires“; but would give nei- 
W ther, when not drawn for the uſe of a merchant, or him that behoved to ob- 
E tain the ſum for a merchant, for preſent uſe. In ejections, ſpuilzies, and other 
atrocious delinquencies, the greateſt profits that might have been made, are al- 
S lowed as the creditor's intereſt. In obligations which are not in dando but in fa- 


time 
try: 


per, 


try. 


oh E ciendo, the common opinion of the doctors is, that there can be no purſuit tor 
debt. performance, but only for intereſt ; for before the delay there is no purſuit, and 
of the after, the creditor cannot purſue for performance, but for intereſt ?? ; but it ſeems 
anad more ſuitable to equity, that it ſhould be in the creditor's option even after the 


IM 13 


clay, either to ſuit for performance or intereſt as he pleaſeth, if both be pre- 
0; k 


W ſtable, _ = i he 
Is obligations in dando where there is delay incurred, it will not be purged by 


come 

B/ offering performance, eſpecially if the thing have a certain definite ſeaſon of its 
erfcr: ole, as grain of ſuch a year if it be not delivered debito tempore, the delay will 
thins not be purged by offering it after, but the price comes in place of it. 
don There is a conſtitution of Juſtinian, reſtricting intereſt where things certain 
ut re- arte in the principal obligation, to the double, and in others, allowing judges to 
n, ad enquire what damage truly is ſuſtained, and to determine accordingly, /. unic. C. 


% ſent. que pro eo quod intereſt. wherefore we extend not annuals in the Engliſh 
double bonds beyond the ſtock, becauſe they are penal, and ſhould do the like 
Win any penal annuals, but not in conventional annuals. Thoſe who remove not 
after warning within burgh are only liable for double the mail they paid, if it 
ere not conſiderably within the juſt rent. „„ 5 


ald be 
before 


ving f 


to n. N „ 
nt dun intereſts, the value thereof may either be that which is agreed by parties 
t poin, i which, if high and penal, may be modified, or ordinarily the common rate, and 
pon dl ſometimes pretium alſectionis in theſe caſes, where the creditor hath juramentum 
or in em. The value was eſtimated by the Romans, in bonae fidet judiciis as at the 


) 


time of ſentence, in ſtricti juris as it was worth the time of litiſconteſtation; 
this diſtinction is not now of much uſe with us, and therefore it is rather in the 


ver a the 
or, ad "bitriment of the judge to ponder all circumſtances, and accordingly modify the 
periſh alue either as at the time of delay or citation, litiſconteſtation or ſentence. 
diner h, XVII. Profit which comprehends fruits is a part of the creditor's intereſt in 
diſpoſe! BG ale; for by the ſpecial nature of that contract all acceſſions and fruits belong to 
not he buyer from the time of the ſale, and ſo it is a part of that contract; but in 


Wther contracts it is only due poſt moram, and is no part of the contract. The 
Penence of the Roman law is in this as in the eſtimation; in actionil us bonae fidei 


or; 3 

there * n arbitrariis fruits and profits become due from delay, which alſo takes 
m, it e in legacies; but in theſe which are Aricti juris, if the obligation be to deli- 
inter that which was the creditor's before, the fruits and profit follow the proper- 


and are due from delay; but where the property was not the creditor's, the 
"us are not due till litiſconteſtation 9. | YE TOS Ee GL PEGS 

ET The time of performing obligations, is at or before the term; in ob- 
ens not to a day ſo ſoon as requiſition is made; which cannot be underſtood 
that inſtant, if the thing require more time to perform it, but ſuch time 1s al- 
cru ved, that by ordinary diligence it may be performed * ; ſo that delay is not un- 


Q q 5 derſtood 


. | I | | 
| ah g %% n L. , os F. dere jud. 4 I. z. L. 34. L. 38. F. de uſuris. 1 Arg. 5. Inſt. 
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within twenty-four hours, it would not infer delay; for it is not his part to car. 


he hath the choice to purſue, either in the place of the contract, if he find the 
debtor there, or wherever the debtor is conveenable ; and even where the place] 


or a dog, but an inanimate body, as a coach, coffer, cabinet, or the like, if no place 


no: otherwiſe. . 3 4 „ 

XX. As to the manner of performing obligations, the main queſtion is, when 
there are corre! debendi, whether performance muſt be by all in ſlidum, or but pn 
rata? For eviting the queſtion, 19. Debtors uſe to be bound conjunctly and fere- 


obligation, all are bound ſeverally and in folzdum ; but when they are bound toge- 
ther in one bond, and ſo corre: debendi, by the ancient Roman law, they were all liabl 


of diviſion pro rata, as to theſe who are ſolvent and not far abſent, * which as mn 
equitable and favourable is followed , unleſs the matter of the obligation be n- 


as quantity or genus, but as à corpus; for oft-times that cannot be divided without 


divided. 29. Obligations in faciends, are ordinarily indiviſible, as was lately founi 
in an obligation by two owners of a ſhip, to carry corns from one port to at 
other, both were found liable i» ſolidum; or if the obligation be ih non facten 
that ſuch a thing ſhall not be done, but that they ſhall hinder, each is obliged i 

ſolidum, June 14. 1672, Sutherland and Grant“. . 1 


- 


/ 
\F 


derſtood till that be paſt } as when a party is:obliged to do a work, he muſt hay 
ſo much time as the work requires ; or if money be required, 1f the debtor offer 


ry a ſum of money about him, nor to have it ready at each inſtant, et nec cum ſacy 
adire debet *, And paſſing an inſtant, the ſtricteſt time law reſpecteth is an a; 
ficial day or twenty-four hours; if the debtor offer before the day the credit; 
cannot refuſe it, ſeeing the day is in favour of the debtor, and ſo may be rengy. 


ced by him; if a term be expreſſed, there needs no requiſition ; nam dies in. 
pellat pro homie, as ſaid is. H 


XIX. The place for performing obligations, if it be expreſſed, is to be obſer. = 


ved, and another place cannot be obtruded, tho' it may ſeem as convenient fo 
the creditor, unleſs there be not ſafe acceſs to that place, in which caſe the dehty 


may offer, and the creditor may purſue, as if no place were named; in which co, 


expreſſed, the creditor may elſewhere purſue for performance, if he allow the deb. 

or's damage, in not paying at the place appointed; but if the thing to be perforn. 

ed, be delivery of a certain ſpecies or body, which cannot follow a man, as a hor H | 

be expreſſed, the place where it is muſt be underſtood ; but if it be a quantity * | 

ſimply, the place of contract, or where the debtor reſides, is underſtood ; for the BW :.-- 
. — . - 2 5 5 | 8 1 diſſol 

debtor is not preſumed to follow the creditor's reſidence, if cuſtom or pation be WI 
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rally, but when that is omitted, the debtors are underſtood to be but bound con 
junctly, et pro rata; for in dubits potior eſi conditzs debitoris: if the debtors: wer 
bound by ſeveral obligations, not relating to others as becoming parts of the ſame 


in ſolidum, which was altered by Juſtinian's novel conſtitution, giving the bene 


diviſible, as the delivery of a man, an horſe, or any thing which law conſiders nd 


This alſo concerns the manner of performance, that in alternatives eli 
debitoris, whoſe part is more favourable, but the adjection of a penalty or eſtimn· 
tion, makes not the obligation alternative: but if any of the members of the 
ternative become not intire, the debtor cannot offer that member, Tanuar) by 
1675, collector of the King and Lords taxation. | ns 

The manner alſo of performance admits not that the debtor may perform |) 
parts that which he is obliged to by one obligation, if it be not that, which ct 
not be performed all at once, as the performance of ſome acts, requiring a 


ſeaſons ; but otherwiſe it muſt be done without intermiſſion ; for neither can my . harge 


ney or grain be all delivered at one inſtant; but that is underſtood to be perfſom Went i 
F WE! uded 
WP aymc 


ED 
Ca 


* The benefit of diviſion was introduced by the Emperor Hadrian; Juſtinian, by Now. 99. C. 1. extendes . 
to the caſe where each had expreſsly become bound i ſolidum. | | un 
L. 105. de ſalut. * See above, F 12. h. 1. and I. 13. 10. tt Authen, L. 2. C. doub, reis ſtipul. See! 


I. 12. 14. and I. 9. 5. L. 2. F. de verb. oblig. per totam. BB The 


wy 


A wocther, which is without intermiſſion ; yet the civil law favours the debtor 
e 5 l 
o fac, that the creditor cannot refuſe to accept a part of the money due *, which 


I TIE xv. 


Liberation from Obligations. 


Ns 

. Obligations craſe by contrary conſent III. Payment made bona fide. 
r expreſſed by diſcharge, declaration, IV. Confignation, 

o renunciation, or per pactum de V. Acceptilation. 

lor Wi 5 | non petendo. | | VI. Compenſation. 

t I. Dijcharge, its effefts—Three ſubſe- VII. Retention. 

he quent diſcharges liberate from all VIII. Innovation. 


preceedings. IX. Conf! ufion. 


Br TAVING thus gone thorough the conſtitution and effects of Conventional Obli- 
a L gations, it is requiſite in the next place, to conſider their deſtitution and how 
ey ceaſe, which we have expreſſed in the general term of Liberation, compre- 
ending not only payment, but all the ways by which obligations or bonds are 
diſſolved or looſed, and debtors liberated. We are not here to ſpeak of the ob- 
rruly obligations; neither of the common exceptions againſt them, and other 
ioghts, as preſcription, litiſconteſtation, res ſudicata, circumvention, extortion, 


—77½ DVdFwwßßßßßßßß. mn ee 
* = 1. Firſt, As conſent conſtituteth, ſo contrary conſent deſtituteth or extinguiſh- 
ame 


acdlum de non petendo, which may be extended, not only to conventional, but to 
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Wo the diſcharge of the obligation itſelf as to the future; for love to God or our 


3 ffectually diſcharged, for ſuch cadunt in turpem cauſam. 


Il. If the writ be ſpecial and expreſs, there can be no queſtion, when it concerns a 


ons Wer ſonal right, and is granted by the party having power to diſcharge ; and therefore 
ound 5 


5 diſcharge by a father of a power reſerved to him in an annualrent-right, whereupon 


puer to the father during his life to diſpone, was found valid, and that the diſcharge 


id not require regiſtration as a diſcharge of reverſion, Jan. 6. 1681, Bruce, But 


„December . 1676, Lord Hattoun. A diſcharge of a ſum payable to a man 
ais wife, and the bairns of the marriage, ſubſcribed only by the huſband, 
ccludes not the wife from her liferent- right to that ſum, Jan. 21. 1680, Caddel. 
Neither was a diſcharge to a cautioner upon payment, found competent to be plead- 


my = y by the principal debtor, unleſs the cautioner concur ; for the principal, not- 
Aires E. 11 randing the diſcharge, may be diſtreſſed by the cautioner, uſing the name of 


For nde to one of more debtors, viz. co-tutors, found not to liberate the reſt, ex- 
ro ert ein fo far as ſatisfaction was made, or as the other co-tutors would he ex- 


8 


a from the relief due by the party diſcharged, Dec. 19. 1665, Seatoun. But 
yz "Ment made by a party purchaſer of a part of lands affected by inhibition, did 
. 5 0 „ llberate 


5 he Roman lawyers do not entirely agree as to this point. L. 41. 5 1. De uſuris. L. 21. De reb. cred. 
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ecdions competent againſt obligations from their nullities, for ſuch were never 


b Ec. of which in their proper places; but only of the proper ways of taking a- 
Wway obligations; and theſe are either by contrary conſent, or by performance, or 


erh any obligation, whether it be by declaration, renunciation, diſcharge, or per 
natural obligations, as to any duty omitted or tranſgreſſed which is paſt, tho' not 


Wncighbour, and moſt of the duties betwixt huſbands and wives, parents and chil- 
eren, cannot be diſcharged as to the future; neither can future fraud or force be 


2 mfeftment followed for a ſum lent by the father, and taken to his ſon in fee, bearing 


3 aſcharge of an annuity belonging to an office by infeftment, containing a renunciation 
We that annuity, was not found relevant againft an appriſer from the heritable offi- 


D © Creditor as his cedent, without afſignation, July 13. 1675, Scrimzeour, A diſ- 
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the diſcharge is only general without particulars, which uſeth not to be extendy 


ſeeing the diſcharger was not preſumed to know the want of the intimation, u. 
obtaining the general diſcharge, Feb. 3. 1671, Blair of Bagillo. Neither wat 
diſcharge, Feb. 14. 1633, Halyburtoun. 

as firſt, The diſcharges of three immediate ſubſequent years rent, Had. Jure 21 


chamberlain, Hope, clauſe irritant, Lord Wedderburn. This was ſuſtained to pu 


5 paid, March 18. 1634, Douglas. But receipts of three ſubſequent years victual, gal. 


Neither where the diſcharges were not in writ, Feb. 19. 163 1, Moriſtoun. Neither 


liberate the purchaſers of the other parts pro tanto, tho it bore not in Satisfaqiq 
but only to reſtrict the inhibition, Jan. 5. 1675, Ballanl ine. | 

Diſcharges by maſters to tenants for rent, by their ſubſcription, without yi, 
neſſes, tho not being holograph, are ſuſtained even againſt fingular ſuccefſors, i 
regard of the cuſtom ſo to diſcharge, Nev. 7. 1674, Boyd. And by the fam 
cuttom, receipts and diſcharges of merchants and factors, in re mercatoria, 
ſufficient by the party's ſubſcription, albeit neither holograph, nor with witneſſeß 

The main queſtion remains, how far general diſcharges are to be extende 
which are of two forts: one where there are particulars diſcharged with a pen, 
ral clauſe, and then the general is not extended to matters of greater importang 
than the greateſt of theſe particulars, unleſs both be of one kind, as a grey 
ſum with leſſer ſums expreſſed, Feb. 24. 1636, Lawſon, The other is, when 


to clauſes of warrandice, clauſes of relief, or obligements to infeft, or to purchit 
real rights; and therefore a diſcharge of all debts, ſums of money, bonds, d. 


ligations, clags, claims, for whatſoever cauſe, was found not to diſcharge a co. WM 1 
tract for purchaſing an appryſing of lands, and diſponing the ſame, Nov. 19, Wi they 
1680, Dalgarno. Neither was a diſcharge wholly general, extended to an oblig. imp 

tion by the party diſcharged as cautioner, unleſs it were proved that the diſchary Wh. 
was granted upon ſatisfaction of that debt, Hope, payment, Ogiluy contra Napier. Bu 1. 
it was extended to contravention, tho' there was a decreet ſuſpended after the di. eta. 
charge, Hope, contravention, Aitoun. Yea, a general diſcharge in a decree: : 2 
arbitral, was found to liberate the ſubmitter- cautioner, Hope, payment, Lady Bu. ort 
maſtiner *. Neither was a general diſcharge, found to extend to a ſum atlignd 9 

if 


by the diſcharger before the diſcharge, albeit the aſſignation was not intimated 
leſs it were proved that the ſum was particularly communed upon, or ſatisfied i 
general diſcharge extended to ſums, whereunto the diſcharger ſucceeded after i 

Three ſubſequent diſcharges, do preſume that all preceedings are paſt fron; 


1610, Howiſon. This was ſuſtained, tho' the diſcharges were only granted by 
a clauſe irritant, yea, tho' ſome of the diſcharges were granted to the father, 1 
the reſt to the ſon as heir, Feb. 17. 1631, Williamſon, which was extended 
bygones, tho' a bond was granted for them by the debtor's tutor, the bond beat 
expreſsly for a term, and having lain over very long, and all ſubſequent tem 


ed to the tenants by merchants who had bought the maſters farms, did not liberate! 
a queſtion with the maſter from former years, March 26. 1636, Maſter of Corſborpin 


where the payment of three terms was acknowledged by the party's oath, whid 1 
bore not three terms immediately ſubſequent, Had. March 26. 1622, Kennedy. Not E 
where there were two years diſcharges, and receipts nearly making up the thi WR 
March 23. 1631, Rohth; and therefore receipts, tho' being joined, the 
would make up more than three years, yet infer not this preſumption, that 
preceeding years are paid; yea, one diſcharge for three conſequent terms d 
years, would not infer the fame; for the preſumption is mainly inferred ff 
the reiteration of the diſcharges without reſervation, which no prudent m 
preſumed to do. ee — — 5 

The preſumption is alſo introduced in favour of debtors, that they be not 0 
liged to preſerve forty years diſcharges; and therefore, if the payment el 
| EE 4 nu 


* The three deciſions here quoted from Hope are very indiſtinR as obſerved by that author, and do not "I 
ſupport the doctrine drawn from them. £ | 5 
See below IV. 42. 6. 
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|, there muſt be three diſcharges of three years immediately following 1 


2 as in the payment of farms; but if the payment be termly, as in an- 


another, 


. galrents, or filver rents, the ground of the preſumption holds by three ſeveral 
1 Jiſcharges, of three immediate ſubſequent terms, Hope, payment, Weyms. But as 
__ A the diſcharges of factors or chamberlains, three ſubſequent diſcharges are 
a only ſufficient againſt the chamberlain, during his commiſſion, and againſt his 
, 1 leben, who gave him power to diſcharge, during that commiſſion *. But 


L the ſtrongeſt of theſe preſumptions admits of contrary probation by the debtor's 
(all), that he knows there are preceeding reſts, Which his writ will not prove, 
mo he ſhould acknowledge in writ, ſo much reſting at ſuch a time; for three ſub- 
F ſequent diſcharges thereafter, will preſume theſe reſts paid, tho ſtill his oath 
WS may prove it is not paid; ſo that the ſtrongeſt of theſe preſumptions, tho they 
be pre ſamptiones juris, yet they are not præſumpliones Juris el de jure, which ad- 
nit of no contrary probation, 18th Feb. 1669, Cockburn, 


3 = The more proper way of diſſolving obligations is by performance, by which 
. 1 bey attain their effect, and that is either by Payment or Conſignation the more 
lg proper ways are, Acceptilation, Compenſation > Innovation, Confuſion ; of 
ary hich 1 3 .. 
III. Payment 15 the moſt proper way of looſing obligations, and therefore 
e retaineth the common name of Solution „„ many caſes payment made 
rec. bond fade, diſſolveth the obligation, tho' he to whom it Was made had no right 
bor the time. So payment made bona fide to a procurator was thought ſuffi- 
one Cient, albeit the procuratory were thereafter improven, ſeeing there was no 
0+] TV iible ground of ſuſpicion of the falſhood of it, Feb. 1. 1665, Elphingsoun. 


A payment by beritors to their miniſters, who were ſuffered lo continue to preach, 
os ſaſtained, tho they bad not obtained preſentation nor collation in terms of the 
7 of parliament 1661; ſeeing no proceſs, civil nor eccleſiaſtical, was intented a- 


Was“. EDS. 
er in them or the heritors, before payment, Feb. 10. 1666, Collectors of the vacant 


iends. And payment made to a miniſter, tho' he was depoſed, having conti- 
Wn ucd to preach after the term, before intimation of the depoſition, was ſuſtained, 
ut not for terms after the intimation, Jan. 10. 1679, College of Aberdeen. 8 


ne 21 * 5 3 . 1 

z by! FS alſo payment made by a debtor to his creditor Bona fide, was found ſufficient to 
our berate, againſt an appryſer, who had appriſed the right of that ſum, before 
- oy ment made, albeit the appryſing as a judicial aſſignation needs no intimation , 

, 


was found in the caſe of Thomſon contra Douglas Lady Longformacus a. And pay- 
ent made bond fide to a donatar, was found relevant againſt a prior donatar, Hope, 
ning, Wright ***, And moſt ordinarily payment made bona fide by tenants to 
beir old maſter, is found relevant againſt ſingular ſucceſſors, tho' publickly in- 
ale ef, uſing no diligence to put the tenants in mala fide, Spotiſ. compryſing, Lord 
wow. And payment by tenants to their maſter, was ſuſtained againſt the do- 
WP tar of his eſcheat, not having obtained ſpecial declarator, Had. Feb. 10. 1610, 
WE ciburn; Jan. 31. 1628, donatar of Clegborn. Neither will citations againſt | 
ants, or arreſtments upon the titles of ſingular ſucceſſors, put them in mala fide 
pay to their maſter, till the titles of ſingular ſucceſſors be judicially produced a- 
anſt the tenants compearing, becauſe tenants are not obliged as purchaſers, to 
arch regiſters to find their maſters rights, or the rights of ſingular ſucceſſors ; 
= the arreſtments of their maſters rents, not inſiſted upon and their maſters 
ss inſtructed, before the term, ſeem not to infer double payment againſt the 
ang, paying after their terms are paſt * : but payment made before the hand 
ch bot liberate, even againſt a donatar arreſting and doing diligence after pay- 
* nt, before the term, Feb. wr. 1628, Lady Lauchop; Feb. 5. 1667, Lady Tra- 
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not Ml 
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u . e - ; 
I has been twice determined, and factors diſcharges only found to liberate from the particulars 
e % 27. 1667, Proton; Feb. 1682, Earl of Mariſbal, obſerved by Sir Patrick Home. 
not d; is deciſion not found. 
| WS «7 15 5 as obſerved by Hope, relates to a caſe entirely different. | | 
Mm 49. et L. 80. J. De ſelut. v See below III. 1. 13. * See below IV. 40. 33. See above I. 9. 29. 


os Err — — 
a Z 9 2 pe — 898 
* „ » * 9 8 r r 1 : 
6 —_ —— == i ITY 
= — +—— — REIT = — 
* ** * 
* 8 — me : 
* : „ n 4a : Wat A * 0 F 
ag" Sr er e ee og p * 5 , * 


— 


158 iſtitutions of the Jaw of Scotland. Bock | 


quair, But it will not be accounted payment before hand, if by the condition of 
the tack, the firſt term's payment be made at the entry, and the tenants to be free 
at the ith, Fan. 7. 1662, Earl of Lauderdale, Neither will a diſcharge fumulatel 
or freely granted, without true and real payment, be ſufficient, tho' it bear pay. 
ment, to obtain the privilege of payment honã fide, as was found in the foreſiq 
caſe, Thomſon contra Douglas *. Payment made by tenants bona fide, to their maſt 


of ſtock and teind promifcue, as they had been accuſtomed, found to liberate from 


their teind-maſter, who had inhibite and intimate the.ſame to the tenants, ſeeing 
the proportion of the duty they paid for teind was not known, Dec. 13. 162) 


Hepburn ; March 21, 1628, Murray”. Yea, payment made of a part of the 


price of lands to the diſponer's bairns, to whom it was deſtinate, was found rele. 
vant, albeit after a reduction depending of that diſpoſition; ſeeing there was ng 
reaſon filled up againſt the bairns intereſt, nor they cited, Ju 19. 1662, Met. 
gomery. . 555 5 | 3 
Payment of a tocher contracted by a wife was inferred by 7heſe preſumptiong 


that the wife lived twenty two years, and that the huſband acknowledged in his 


teſtament, that ſhe had paid the tocher, Feb. 16. 1671, Dods. Payment is 4. 
ways preſumed by retiring of the principal bonds, nam chyrographum apud debitiren 
repertum preſumitur ſolutum. Miſſives or narratives in other writs, will not in- 


ſtruct where the principal writ itſelf is not produced, and therefore is held as re. 


tired, Dec. 10. 1680, Wright ; albeit thele are adminicles to prove the tenor, 
if the caſus amiſſionis be ſo far inſtructed, as to take off the preſumption, that the 
writ was retired. VVA FF 8 

Payment made indefinitely by a debtor for ſeveral ſums is generally aſcribed to 


any of theſe ſums that the debtor pleaſeth to apply it to; becauſe the caſe of the 


debtor is favourable, and the creditor granting a receipt indefinitely, it is inter- 
prete againft him, the matter remaining entire as it was the time of the receipt: 
bat where the debtor became bankrupt after the indefinite receipt, the ſame wa 
not found applicable by him after the bankruptcy, to a ſum having caution, there 
being another ſum which had no caution, which would have been loft by that 


application, Feb. 13. 1680, M*Reith. But where the debtor makes no applict- 
tion, but his creditor or fingular ſucceſſor does compt the application, pr afumiturn 


duriorem ſortem, as if for one debt there be a bond bearing annualrent, and ano. 


ther debt bearing no annualrent, the indefinite receipt is to be imputed to the bond 


bearing annualrent; or where the one ſecurity hath a greater penalty, legal a 
conventional, in caſe of not payment, as appryſing or adjudication, whereof the 
legal is near to exe. 88 ed Sed ng 

IV. Confignation *, in caſe of the abſence, lurking or refuſal of the cred 


tor, is equivalent to payment, and where it is not otherwiſe agreed with us it b 


ordinarily done in the hands of the Clerk of the bills, by way of ſuſpenſion, and 
it ſtops the running of annuals, and all other inconveniencies upon the debt 


or *, and the conſigner is free, tho' that which is conſigned be loſt by the 


keeper's being bankrupt, or otherwiſe, if it was the creditor's fault who 
charged for more than was due, as if he charged' for the whole penalty, Which 
ought to be modified: and there is no neceſſity in that caſe to conſign the pen. 
ty, but to offer what ſhall be found due; but if the fault be the conſigner 55 lf 


the money be loſt, it is loſt to him. It was ſo found, that a ſum conſigned in the 


hands of the Clerk of the bills, upon obtaining ſuſpenſion, the configner ha 
firſt offered by inſtrument the principal ſum and annualrent, and ſo much of the 
penalty as the charger would depone he had truly deburſed upon oath, . 
inſtrument being alſo inſtructed by the oath of the witneſſes inſert, the confignt 
was declared free, tho' the then Clerk of the bills was become inſolvent, Jul 
28. 1665, Scot. So that in conſignation of ſums, for which there is a charge“ 
horning, if the charge be for more than what is due, conſignation may be WV" 
rantably made, without offer of what is due; Feb. 15. 1673, Mowat ; but other 
wiſe, the offer of what is due ſhould precede, elſe the peril is the conſignet 1 


x gee below, $ 5. fin. l. 1. „ See below II. 8. 23.2. see above I, 13. 6. == L. 19. C. De . 
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de ſam conſigned be loſt . But if when the conſignation is authoritate prœtoris 
her by deliverance of the Lords, or by the Lord ordinary paſſing bills of ſu⸗ 
W c-1fo0n upon conſignation, it ſtops the courſe of annuals , becauſe there is al- 
7 Cy a ſeveral reaſon of ſuſpenſion, which ought to be relevant, tho conſignati- 
a would make it paſs without inſtruction ; for then conſignation is only for the 
W ..cditor's ſecurity in place of caution ; and ſeeing the creditor may quickly dif- 
(uss the ſuſpenſion, and will be heard to anſwer ſummarily upon the bill, albe- 
i at diſcuſſing, the reaſon be not found relevant, or not inſtructed, annual is 
not decerned after conſignation, being modica mora ; yet if the ſum were loſt, 
me peril would be the configner's, not having firſt offered all that was due, by 
instrument; and tho the creditor be uncertain, lurking or out of the country, 
che Lords upon ſupplication will grant letters of requiſition and offer, to be ex- 
ecute at the market-croſs of Edinburgh and pier of Leith, where all men are pre- 
med to have procurators to anſwer for them fanquam in communi patria: but if 
un offer be made of all that is due, and not accepted, it is a relevant reaſon of 
ſuſpenſion, upon production of the inſtrument, and conſigning the principal and 
annual, tho' no part of the expences be conſigned, till they be modified. If the 
W conſigner's reaſon be found relevant and inſtructed, the charge will be ſuſpend- 
Ned mpliciter, and the decreet will contain a warrant to the clerk of the bills, 
Wo deliver up the conſigned fums to the charger, who muſt bear the expences 
Wof conſignation; but if the ſuſpender be in mora aut culpa, as if he do not con- 
ga the expences modified by the Lords, whereby the charger will be put to a 
Enew charge, he muſt bear the expences of conſignation. But if an aſſigny or 
ſngular ſucceſſor charge for more than is due, the hazard will not be his, who 
may be ignorant of his cedent's diſcharges, and therefore the ſuſpender ought 
to produce to him the diſcharges, and offer to him what is due, which if he o- 


ter- a; 
ipt: mi, the hazard will be his, July 9. 1675, Rycenſberry. As to the obligements 
ws opon the conſignatar, theſe ſhall more properly come in, with redemption of 


Ewadſets, where conſignations are moſt frequent b. 


that V. Acceptilation is the ſolution of an obligation, by acceptance of that which 
licz- not the direct performance of the obligation in ſatisfaction thereof, either real- 
urin or imaginarily by acknowledgement thereof, as if it were truly performed. 
ano- he Romans did only allow acceptilation as a liberation from Stipulations, and 
bond therefore, before any other obligation could be diſſolved by acceptilation, it be- 
al 0f hoved to be innovated by a ſtipulation engaging for the ſame matter, and the 


acceptilation itſelf could only be by ſtipulation, by the interrogation of the debt- 
Ir, quod ex tali ſtipulatione debeo, acceptum fers, to /which the creditor anſwered, 


reli ccceptum fero; whence it had the name of acceptilatio, expreſſing an acknow- 
5 it 8 eägement of the receiving and accepting of the performance of the obligation, 
, and end of preſent bearing and having the ſame, which was valid and effectual tho 
debt- he creditor, neither then nor before, had received any performance of the ob- 
7 the ation, and needed no other probation ; nor doth it admit of a contrary proba- 


| tion, that nothing was truly received, in reſpect that the ſole will of the creditor 


vbich nen evacuate the obligation, by diſcharge or renunciation ; and therefore accepti- 
penal. tion without any performance is ſufficient, and is the more ſolemn and ſecure 
rs, k Way of exoneration. 3 55 | = 
in th: Where there are many co-debtors, the diſcharging one liberates not the reſt, 
yaving f they be co - principals, unleſs the diſcharge be imperſonally conceived, that the 
jf the hing obliged ſhall not be demanded; or that the renunciation or diſcharge be 
h, the e eranted to the principal debtor ; for thereby the obligations of the cautioners being 
ſign cceſtory, are underſtood alſo to be renounced : But acceptilation extinguiſheth 
Ful e obligation as to all the debtors ; becauſe it importeth an acknowledgement of 
ge of Performance. | | | | 5 | 

e Wal. Acceptilation with us may be of any obligation, and requireth no ſtipulation ; 
9 * but as the acknowledgement of payment liberates all the debtors; ſo the acknow- 
er 8 | 


ledgement 


dee below II. 10. is. L. 6. C. . See below II. 10. 
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ledgement of any ſatisfaction which importeth payment, or any thing accepted z Or | 
equivalent, hath the ſame effect; and therefore we uſe more the term of Satisfz. . 258 
ction than Acceptilation ; which ſatisfaction, if it be upon grounds equivalent h = 
payment or direct performance, it is equiparate thereto in all points, and ha; WM 3 
the privilege of payment made bona fide, to liberate, tho the obligation iy Wi - 
not performed to the party having the preſent, and better right ; but other. he! 
wiſe, neither the acknowledgement of payment or of ſatisfaction, or any d. i © 0 
charge, hath the privilege of payment made bona fide, which is mainly found. ant 
ed upon this ground, that bona fides non patitur ut idem bis extgatur d. =_ 3 - 
VI. Compenſation is a kind of liberation as being equivalent to payment; fo 3 
thereby two liquid obligations do extinguith each other zpſo jure, and not qe #1. Wi bor t 
ceptionis only; for albeit compenſation cannot operate if it be not proponed, 3 55 
neither can payment, yet both perimunt obligationem ipſo jure, and therefore x; Mi Kd 
not arbitrary to either party, to propone or not propone, as they pleaſe; but any Wa quiſ 
third party having intereſt may propone the fame, which they cannot” hinder; Wi elauf 
for inſtance, if a cautioner be diſtreſſed, he can propone payment, or compenſation there 
upon the like liquid debt due to the principal debtor, which the principal cann WG fel 
hinder ; and therefore a liquid clear debt, tho' bearing no annualrent, compenſet Wi Oliph 
another debt bearing annualrent, not only from the time compenſation is pro- led tl 
poned, but from the time that both debts came to be payable, from which tine WM Lyes. 
it ſtops the courſe of annualrent, as is clear by many laws, Dzge/t. et Cod. de om. quiri 
penſationibus; which is conſtantly followed by our cuſtom, wherein poſitive lv The 
for utility's ſake hath influence, to ſhun the multiplication of pleas ; for other gal, 
wiſe, if compenſation were rejected, the creditor would proceeed to execution, ander 
and the debtor would be put to a new action, which is very inconvenient a not u 
therefore, when a perſon forbeareth to inſiſt for a liquid debt, after the term onen 
paſt, it is preſumed to be on that account, that he owerh to his debtor * the like char 
or a greater ſum, et fruſtra petit quod mom eſt reflituturus. But otherwiſe con. 5 
penſation is neither payment formally nor materially ; for when a creditor bor Co 
roweth from his debtor a ſum, and expreſsly obligeth him to pay the fame key | 
it is ſo far from being done for payment of a ſum, formerly due to the debt was f. 
or, that there is an expreſs obligement to pay the ſame in numerate money, i 1 dec 
a day, and yet if that poſterior debt be inſiſted on, it may be compenſed wit {ation 
the prior. VVU branes C ns witho 
If compenſation be renounced it will be excluded by that perſonal object gainſt 
which will take no place againſt other parties intereſt ; for thereupon compte nation 
ſation would be admitted for a cautioner, for a debt due to the principal, do comp, 
the principal ſhould renounce compenſation ; or .if the compenſation be Indired- fo fart 
ly renounced, by giving a bond blank in the creditor's name, which 1s under liquid 
ſtood as done of intention, that the bond may paſs to ſingular ſucceſſors witholt rent ; 
a formal aſſignation or intimation, but by filling up the party's name who geb Cor 
the bond, who charging thereupon will not be compenſed by any debt of te he be 
party, to whom it was firſt granted ®, Nicol, Nov. 14. 1621, Finlayſon, Feb. 2, the ce 
1663, Henderſon t. And on the ſame ground, a bond of corroboration, beatz! compe 
genera! excluſion of ſuſpenſion, was found to exclude compenſation, tho tt ter e, 
bond was granted under caption, without any tranſaction or abatement, Ju 2 tion b 
1672, Murray, — — pete men compe 
Compenſation is deſcribed by Modeſtinus, debiti et crediti contributi0 of the 
which deſcription is neither clear nor full: it is not clear whether the ci euſton 
_ tribution be by concourſe of two debts, or by proponing of the compenlitr Lebt, i 
on: neither is it full by expreſſing what kind of debts are compenſeable, g debtor 
they muſt be commenſurable, and liquid, being conſidered as fungibles, * Petter tl 
cernable, in the value, or in the individuals, as money, wine, oil, grain, ; ny 
3 | pont 

* Blank writs are now diſcharged, P. 1696. c. 25. | 9 1 
4 See above, $3. J. r. 4 L. 57. F. de Reg. jur. F. that the creditor oweth him. f See belo⸗ 5 See 


$05, ff L. 1. F. de compenſat. 
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Or if both obligations be in general, as if either party be obliged to deliver a 
houſe, a (word, Ec. for then no ſpeciality being expreſſed, the obligations are 
3 commenſurate, and ſo compenſable. But obligations of a particular body are 
bot compenſable by money; and therefore money depoſitate being demanded, 
anot be compenſed by a debt due to the depoſitar, becauſe the money depo- 
K ſtate was not delivered as a fungible to be reſtored in the ſame kind, but in 
me ame individual; and likewiſe acceptance of depoſitation, imports ſo much 
nut for ready delivery, that compenſation is underſtood thereby to be re- 
nounced s. | | 33 

W Upon the ſame ground, compenſation 1s not relevant upon ſums ſecured by an 
W jccitable infeftment, whereby lands or annualrents are diſponed for theſe ſums ; 
br tho impignoration be intended, yet the contract . in the form of vendi— 


2 ——_—_— 


* 


ton with a reverſion, the ſum lent becomes the debtgr's, as the price of the 


re ana or annualrent, and is no more the creditor's, unleſs there be a clauſe of re- 
7 WT quifition, that he may return to his money, or paſs from his infeftment, or a 
'; WE clauſe to repay upon a ſimple charge ; and therefore, till the requiſition or charge, 
chere can be no compenſation, except upon the bygone annualrents, due by the 
t ofeftment, which remain ſtill moveable and compenſable, January 2. 1667, 
tl WR 0:pb0:2t. But compenſation was ſuſtained upon liquid ſums, tho' apprifing was 
d 


ed thereupon, unleſs it were clad with poſſeſſion and expired, June 18. 1675, 


he reaſon of the difference is, becauſe appriſings or adjudications during the le- 
gal, are extinct in any way that the ſums whereon they were led become extinct, 
and need no re- inveſtiture of the debtor as wadſets do. But by a liquid debt, is 
not underſtood a debt, for which there is a decreet, or quae habet paratam execu- 
W 707m, but it is ſufficient that the debt itſelf is liquid of the fame kind with the 


bonds, upon ſums due by bonds, tho' not regiſtrate, yea, tho not regiſtrable. 


me, they become liquid, either by a liquidation of conſent, or by a decreet, - which 
c was ſuſtained, tho' the decreet was after the charge, Dec. 23. 163 5, Keith. Yea, 
. Ja decreet of liquidation againſt a principal, was found ſufficient to infer compen- 
vl 


sation againſt the cautioner, or his aſſigny, tho' not called to the decreet, it being 


10, WS gainſt an aſſigny, upon a debt due by the cedent, tho liquidate after the affig- 
pl HS "ation, in reſpect the aſſignation was gratuitous, Jan. 18. 1676, Crokat : but 
t W compenſation ought no further to be drawn back than to the liquidation; and 
n 9 farms being liquidate will ſtop the courſe of annualrent, from the time of the 
det 


W Quidation, but not from the time the farms were due, unleſs it were money- 


hout eat; but farms or ſervices only from the liquidation, Dec. 4. 1675, Watſen. 

5" Compenſation is relevant, not only upon a debt of the creditor's own, but if 
1 be be creditor by aſſignation, the debt is compenſable by a liquid debt, due by 
þ 27 Wt cedent, before he was denuded by affignation and intimation, becauſe the 
ne ompenlation was effectual 7/6 jure, from the concourſe of the two liquid debts 
; 4 ad eaſaem partes, Feb. 14. 1633, Keith; March 16. 1639, Forſyth. Compenſa- 
7 


Wo! the charger's, even after the charge, which is a further benefit introduced by 


4 re it hath this inconveniency, that a creditor can hardly recover any 
2015 debt, it ne 


for * de Jr 1 5 Vat | , 
„ Lf wh not have compenſation upon a debt of the cedent's, aſſigned to him 

" r emtunation of the charger's aſſignation; for theſe two debts never con- 
„, ed ter caſdem partes; for tho' the debtor may always compenſe the aſſigny 


3 u , | . »,* 0 A 
4 pon the cedent's debt before the aſſignation, if it was originally due to the debt- 


SC or 


I 7 See above I. 1 8 ; h hh 1 | 
= 3. 8. et 9. L. penult. C. defoſiti. See above I. 17. 9. See below III. 1. 20. 


oe. The like was found as to a ſum appriſed for: but not upon a wadſet, re- 
W quiring requiſition, unleſs requiſition were made, November 12. 1675, Home. 


charge; and therefore, compenſation is competent againſt ſums due by regiſtrate 


Compenſation is alſo competent upon debts which are not liquid, ſo ſoon as 


without colluſion, June 24. 1665, Irving h. And compenſation was ſuſtained a- 


on by our common conſuetude, is alſo relevant upon a debt aſſigned to the 
penſer, albeit the debtor purſued or charged, do ſeek out and acquire a debt 


be due debt to others himſelf ; but if an aſſigny charge for a debt, the 


— n Sw Wh 3 P n n n * . 0 I < ; A 4 o 1 
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or himſelf, yet i after the cedent is denuded by intimation, the debtor cannot 
quire a debt due by the cedent to another, therewith to exclude the af 1 an 
for * theſe debts do never concur betwixt the ſame debtor and creditor, Jan. 2 6 
1663, Wallace; July 4.1676, Rollo *. The reaſon is, becauſe, after a Charger; Ke 
cedent is denuded by his aſſignation to the charger, he is no more creditor to j, 
perſon charged; and therefore that perſon taking aſſignation to the debt due 
the charger's cedent, could not compenſe the charger, much leſs his alfipn 
But heirs and executors are accounted eadem perſona cum defuntto ; and therefor 
compenſation may be both upon and againſt their debts: ſo compenſation yy 
admitted againſt an heir or executor, upon à debt due by the defunct to the q. 
fender's father, whom he repreſented, Nicol, July 26. 1611, Pyet. And COmpen. 
ſation was admitted againſt an executor upon a legacy left to the defender, thy 
there was no ſentence thereupon, Spotiſ. executors, Williamſon. It was alſo 3. 
mitted for an executor, upon a debt due by the purſuer to the defunct, tho the 
executor had not confirmed that debt, but he behoved to eik the ſame, Had. Da 
7. 1609, Aikman., = „„ en 
But compenſation is not competent to a debtor of a defunct, taking affignatn of d. 
to one of the defunct's debts after his death, which is upon account of the pri 
vilege of the creditors, who have acceſs to the defunct's eſtate according to thei 
diligence ; and therefore the executor cannot prefer one to another, much lei 
can a debtor of the defunct, by taking aſſignation to the defunct's debts, prefer 
that creditor to the reſt of the creditors of the defunct, Feb. 8. 1662, Camiri. 
%% ⁰ (!. 98989 5 STR 
Compenſation was found competent againſt a donatar upon a debt of the r. gebt. 
bels before the rebellion, for which the compenſer was cautioner, tho! he pail 
thereafter, Feb. 3. 1635, Innes; Jan. 23. 1669, Drummond. Compenſation i 
competent againſt factors, procurators or commiſſioners, upon their conſtituent! 
liquid debt, but not upon their own debt ; for they are not creditors as to thet his { 
conſtituent's ſums. Yea, a factor being charged by his conſtituent for his into debt. 
miſſion with his rents, was not admitted to compenſe the fame with a debt du but! 
by his conſtituent, whereunto the factor took aſſignation; neither was a chamber 
lain accounted a debtor to his conſtituent, as by a liquid debt, but that his conſt- 
tuent's rents were in the property of his maſter, and only in the factor's cuſtody s and 
a ſervant, Neu. 9. 1672, Perm. 8 Fe 


Compenſation takes no place in the provinces of France, which acknowledp 
not the Roman law, but a conſuetudinary law, without a privilege from tit he p 
King, as is obſerved by Gregorius Tholoſanus upon compenſation. And it ſem BMW cann 
not to have been competent by the law of Scotland, before the act of Parl. 159% preſu 
cap. 143. whereby it is ſtatute, © That any debt de /iquido in liguidum, inſtantly x. 

K rified by writ, or oath of party, before giving of decreet, be admitted by dl 
* judges within the realm, by way of exception; but not after the giving there 
« of, in the ſuſpenſion, or in the reduction of the ſame decreet : ” So that if tit twee. 
charge or purſuit be inſtantly verified by writ, the defender will not get a term ing 
prove compenſation; but if a term be aſſigned to the purſuer, the ſame woll 
be aſſigned to the defender, to inſtruct any debt wherewith he would compel 

by writ or oath, yea by witneſſes, if the probation can be cloſed as ſoon 3 th 

Ppurſuer's probation ; for the ſtatute bears, © compenſation to be in liquid debs f be p 
s ſtantly verified before the decreet,” altho' it mention not probation by witne⸗ 

ſes, it doth not exclude the ſame; but it excludes compenſation after the dect er ref 
either by ſuſpenſion or reduction, which ſeems to import more than the reject 
of compenſation, becauſe it was competent and omitted, which hath been alwsſ 


a common objection againſt any reaſon of ſuſpenſion or reduction; but that * 
2 


By the two deciſions here quoted it appears, that not only the debt to be uſed in compenſation mul el 


quired by the debtor' before the creditor is denuded by aſſignation intimated, but the acquiſition muſt be intim# * Th 
to the creditor before that time. | | * 1 5 
i F. but. k F. otherwiſe, 
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enſatiom ſhould not be admitted after decreet, tho' the decreet were in abſence, 


by purging the contumacy in not compearing; ſo compenſation was not ſuſtain- 
ed againſt a ſheriff's decreet, tho' in abſence, July 25. 1676, Wright. And the 


the taking aſſignation to the debts of the creditor after decreet, ſhould not found a 
10 compenſation, as being againſt the letter of the ſtatute; for tho' it ſeem an emer- 
ny ent reaſon, which would be ſufficient againſt competent and omitted, yet not 


| againſt the ſpeciality of this ſtatute, excluding all compenſation after decreet. 


Wy But this ſtatute is to be underſtood only of decreets proceeding upon citation, 
de. and not decreets of regiſtration, which are ſummary and of conſent, by the clauſe 
en. of regiſtration. : SN 3 5 : 

tho Compenſation 1s ſometimes elided by re-compenſation, which doth but ſeldom 


| occur, and hath not been diſtinctly determined as to the ſeveral cafes in which 
it may occur. T here may be ſeveral debts due by, and to the ſame perſons, 
and they may inſiſt by purſuit or charge for ſome of them, and not for others, 


| of debit and credit; but if the purſuer be creditor in two liquid debts due by the 

| defender, and the defender be creditor to him in one liquid debt, three caſes 

may occur; for either the defender's debt is anterior to both the purſuer's debts, 
or poſterior to both, or is betwixt the two debts of the purſuer or charger. 


liquid debts due by and to the ſame perſons, concurring at the ſame time, ex- 
E tinguiſh each other ſo far as they are equal: fo then if a creditor, having two 


vent) concurred, did extinguiſh each other, but the purſuer cannot recompenſe with 


ther bis ſecond debt, becauſe there was no extinction betwixt it and the defender's 
into. debt, but only between the purſuer's firſt debt, and the defender's anterior debt; 
It 2 | but if the purſuer inſiſt for his ſecond debt, the defender proponing compenſa- 
mbet- 


tion upon that debt, the purſuer hath re-compenſation upon his firſt debt: 
ont. 

ody and extinction is only between the purſuer's ſecond debt and the defender's debt, 
1 jet compenſation being equivalent to indefinite payment, wherein the favour of 
vleche 

m the 


ſeem cannot recompenſe with the other: this doth alſo agree with that ordinary 

159% dietumption, that a creditor would not give bond to his debtor, but would only 

tly e give him diſcharge and allowance in what he was before owing to him, and ſo 

by al in that caſe there is no re · compenſation . Ez pL 
* The third caſe is, if the defender's or ſuſpender's debt be in the middle, be- 

t 1 


term i0 
, woul 
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rejef 
alwiſ 
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ring with the prior debt, there is mutual extinction; and therefore, if the pur- 


Purſuer infiſt on his poſterior debt, if the defender compenſe on his middle debt, 
the purſuer may recompenſe with his prior debt. ; — 

VII. Retention is not an abſolute extinction of the obligation of re-payment, 
or reſtitution, but rather a ſuſpenſion thereof, till ſatisfaction be made to the re- 
aer; and therefore it is rather a dilatory than a peremptory exception, tho' 


1 at is demanded, if either become liquid, it may turn into a compenſation. 
uch is the right of mandatars, impledgers, and the like, who have intereſt to 


| bet _ retain 
e OT + The ; l | x | | 
3 ſentence is obſcure. The preſumption, that a creditor would not give bond to his debtor, ſtrikes here 
© : oth the debts in the purſuer's perſon ; and altho' this preſumption has not force enough to deſtroy theſe 
£ ma arch 16, 1639, Forth, yet it affords an additional ground in equity for allowing the defender the option 
compenſation againſt either of the debts, and to prevent the purſuer from uſing re-compenſation. 


unleſs it were reduced upon improbation of the executions, or other nullity, or 


| if there be more debts on either hand, they muſt be determined by an accompt 


The ground for reſolution of theſe caſes, is that which hath been ſaid, that 


| debts due to him by the ſame debtor, and if the debtor be creditor to him in a 
| debt prior to both, the firſt debt of the two being purſued for, the defender hath 
on i compenſation on his debt prior to both, becauſe theſe two debts, ſo ſoon as they 


If the defender's debt be poſterior to both the purſuer's debts, the concourſe 


defenders gives the option to aſcribe the indefinite payment to either of the debts 
he pleaſeth ; therefore, whether the purſuer inſiſt on his ſecond or firſt debt, he 


tween a prior debt of the purſuer's, and a poſterior, then a middle debt concur- 


ſuer infift on his prior debt, and the defender crave compenſation on his middle 
debt, the purſuer cannot have re- compenſation on his poſterior debt; but if the 


ometimes, when that which is due to the retainer, is equivalent to the value of 
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VIII. Innovation is the turning of one obligation into another; and if it be 1 
third perſon becoming debtor for relief of the former debtor, it is called Delegat. 
if it Appear to have been the meaning of the parties, not to corroborate, hy 


. On, 


debtor to himſelf, which was extended fo far, that an heir-portioner. being debtor, 
by meddling with the defunct's moveables, and thereafter her huſband taking a. 
ſignation to a debt, and purſuing another repreſenting the defunct thereupon, the 
exception of confuſion was found relevant, becauſe he was creditor as afligny 


_ eſtate, his taking aſſignation to that adjudication was not found to extinguith the 
debt by confuſion, Jan. 22. 1662, Glendinning, Tho' rights ſo taken will not free 


as in many caſes may occur; and fo contuſion is not an abſolute extinction, bu 


rather a ſuſpenſion of obligations “. 


aſſignation to bonds wherein they are debtors as cautioners, yet may purſue the 


aſſigny, have recourſe againſt the heir of line, of conqueſt, or executor. Ves f 


male, (in favour of himſelf and bis beirs-male) if there be no heir of line or x 


his heir of line in debito. 
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retain the things poſſeſſed by them, until the neceſſary and profitable exper, 
wared out by them thereupon be ſatisfied, 


n. Innovation is not preſumed by granting of a new obligation, either by the 
debtor or another; but it is rather held to be as caution or corroboration of th, 
former obligation, conſiſtent therewith ; and in the civil law it is never eſteem 
innovation, unleſs it be ſo expreſſed u: but with us, tho' it be not named, yet 


to take away the former obligation, it is a valid innovation: ſo it is ordinarily in. 
ferred, when a poſterior ſecurity bears, © in ſatisfaction of the former obligat. 
” tho' it did not renounce or diſcharge it, nor expreſsly innovate it, Da. . 
1632, Chiſholm. The like where the poſterior bond bears, * in full ſatisfaction af 
<« the ſum, for which the former was granted,” tho' it made no mention of the 
former ſecurity, July 23. 1633, Lawſon. 5 5 | 
IX. Confuſion of obligations is, when the creditor and debtor become one per. 
ſon, as when the one ſucceedeth as heir to the other, or becomes fingular ſucceſſot 
in the debt; for thereby the obligation is ineffectual, ſeeing none can be creditor 


and debtor as the intromitter's huſband, Sporz/. aſſignation, Muir. But where m 
apparent heir gave a bond, whereupon adjudication was uſed of his predeceſſor 


the aſſigny of behaving as heir, if he introinit ; whereupon there was an act of {e- 
derunt made Feb. 28. 1662, as to all caſes thereafter, But if by different ſucceſſ- 
ons, the debtor and creditor ſhould become diſtinct, the obligations would rev, 


Confuſioñ doth not always take place, where the ſame perſon who is debtor fuc- 
ceeds to, or takes aſſignation from the creditor, as is evident in cautioners taking 


principal, or co-cautioners as aſſignies, and will not be excluded upon alledgeance 
of confuſion, which is only relevant when that debtor who hath no relief, become 
allo creditor by ſucceſſion or aſſignation **, And ſo an executor taking aſſignat. 
on to an heritable debt, may thereupon purſue the heir for relief: or any hel 
male of tailzie or proviſion, taking aſſignation to his predeceſſor's debt, may, & 


any perſon take aſſignation to a debt, due by his predeceſſor, to whom he is hei 


cutor, tho' during his life the aſſignation can have no effect, yet after his deat 
his heir-male will ſucceed to him in that afſignation, and may thereupon pur 
his heir of line, or executor for payment; for the taking of an aſſignation, 2 
not a diſcharge, did clear the mind of the defunct, that the debit and credit ſhoul 
divide after his death, and that his heir-male ſhould ſucceed to him in credilo, an 


: The End of the Fry Jak. 
ay 1 F 


* See an example. 3 21. 1080, Cuninghame, = 
See an example, L. 71. F. de fidejufſoribus, 
m L. ult. C. de novationibus. n F. his aſſigny. See below III. 6. 13. 
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Moveable and heritable bonds. 
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Poſſeſſion of moveables. 
Poſſeſſion of the ground. 
Poſſeſſion by limits and bounds. 
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is not extended to unlawful 
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To others. 


Poſſeſſor decennalis & trien- 


nalis non tenetur docere 
de titulo. 


Rymquennial poſſeſſion of for- 


Feited perſons. 
able. 
The nature of property. 
Property acquired by poſſeſſion 


ef things common. 


Appropriation by induſtry. 


Poſſeſſion, to what right aſcrib- 


Firſt property of the ground 


was of houſes and wells. 


Next of fields and countries. 
Quez nullius ſunt tow appro- 


friated. 


Appropriation by acceſſion of 


Hirth and fruits. 5 


Appropriation by alluvion. 
Appropriation by confuſion. 
Appropriation by commixtion. 
Appropriation by neceſſary con- 
junction; where, de tigno 
juncto. ee 
Appropriation by contexture. 
Inædificata ſolo cedunt ſolo. 
Appropriation by ſpecification. 


Poſſeſſion of moveables preſumes 


property. 


AVING gone through the firſt two branches of private rights, perſonal 
freedom and obligation, how they are conſtitute and how extinguiſhed, 
We come now to the third, which is dominion : but becauſe that term is 
: Ppropriated to the fower of men over men, than over the creatures, it is 
elore called a right real, or a right of things: for as obligation is a right 
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him dominion or lordſhip over all the creatures of the earth, in the air, and in th, 


the world; but the text cleareth the contrary: for in the 28th verſe, God faith 
to Adam and Eve, © Increaſe and multiply, and repleniſh the earth, and ſubdue 


the heaven, and all living things which move upon the earth.” This gift there. 


| loſt his right to the creatures, until by grace he be reſtored, and that the ſole do- 


For by the whole ſtrain of the law of God, he till a/loweth dominion and pro- 


tereſt therein, and every one might take and make uſe thereof, for his neceſl- 
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perſonal, as being a power of exacting from perſons that which is due; ſo a ripht 
real is a power of diſpoſal of things, in their ſubſtance, fruits or uſe. 


I. For unfolding this right, and the progreſs thereof, both according to the 


order of time and nature, advert, Hr, That when God created man, he gave 
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ſea, Gen. 1. verſes 28. and 29. with power to man to diſpoſe of the creature, 
even to the conſumption thereof; and it 1s like, that during man's innoceney 
there was upon the part of the creatures a great ſubjection and ſubſerviency 0 
man, till afterwards, when he revolted from God, the creatures revolted alf II, 
from him. This dominion of the creatures was given by God, when ther kao 
was yet no man but Adam and Eve only; whence ſome do infer, that 44» Ml in th 
was not only governor of this whole inferior world, but that he was proprie. dead 
tar of it, and that all rights of government or property, behoved to be derived * move 
from his diſpoſal, or by ſucceſſion to him, and that his monarchy did deſcend * 
hy primogeniture of his male race; ſo that if the perſon could be known, tha the ee 
doth by progreſs repreſent Adam, he would be the only righteous Monarch gf may 
is im1 
earth 
in g. v 
table, 
o hei 


« or ſubje the ſame, and have dominion over the fiſhes of the ſea, the fowls f 


fore could not be to Adam and Eve, who could neither. repleniſh the earth, 
nor ſubdue it; but it was to mankind, which then was in their perſons on- 
ly ; and it did not import a preſent right of property, but only a right or pow. 
er to appropriate by poſſeſſion, or jus ad rem, not jus in re; fo that what 
was not ſubdued and poſſeſt, was no man's, and every man had right to ſub- 
due and poſſeſs, and thereby had right to that which before helonged to none, 


as well as Adam. And in theſe firſt ages, there was no property diſtinct from lav. III. 
ful poſſeſſion, not only of moveables, but even of parts of the earth; for when ons, 2 

: poſſeſſors removed from theſe parts, they ceaſed to be theirs, and became the obliga 
next poſſeſſors; and therefore the ſcripture calleth them poſſeſſions, without men. ſervity 
tion of any other property. Adam's dominion was of his poſterity, as he wi real ri 
their father, and ſo indirectly he might over-rule their poſſeſſions; but they de. which 
15 ment 


rived no right from him thereto, but to what he gifted, being then in his poſſel 
ſion, which was common to all other fathers „ 


ns rent, w 
It is a falſe and groundleſs opinion which ſome hold, that man by his fall hat 
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minion of them belongs to the ſaints, who may take them by force from all others, 


perty of the creatures in man, without diſtinction, and prohibiteth all force d 
fraud in the contrary, which ſufficiently cleareth that ſubtility of man's forte! 
ture; for tho' fin maketh man obnoxious by way of obligation to puniſhment, 
God's exterminating him from the uſe and comfort of the creatures; yet that 
obligation doth not infer the actual ceaſing of man's right, much leſs the ſtating 
of the rights of mankind in a ſmall part of them. 3 

This dominion of the creatures being given to man without diſtinct props” nſe® 
tions or bounds ; it neceſſarily followeth, that by the law of nature, the birth N 
and fruit of both ſea and land were common to all mankind, who had equal i. 


ty, utility and delight: yet /% as the uſe and fruit thereof muſt in ſome caſes 
and might in all caſes become proper, as what any had taken and poſleſt for bi 
uſe, became thereby proper, and could not without injury be taken from him, 
much more the things which had received ſpecification from his art or induſtr 
became proper, and all others might be debarred from any profit or uſe there- 


of; but ſo, that ſome part or uſe thereof might be communicate to others, whie WT, 
being the leſſer, and not reaching the power of the ſubſtance of the thing,! Texte 
therefore called a ſervitude, whereby that which is proper to one, ſerveth anon ne exe 
in part. And when the proprietar giveth not the fruit, nor uſe, but only you 

holding, or the detention of the thing to another, for his ſecurity of ſome de 6 „ ges 


Tit. 1. Rights Real, or Dominion, c. 167 


or obligation of the proprietar's to him, that right is called a pawn or pledge; 
o that in whole, all real rights are either that Original Community of all 
en, or the intereſt which Poſſeſſion giveth, or Property, Servitude or Pledge ; 
or which in order. And firſt, Generally as they were of old, common to both 


moveable, and to heritable ground-rights of the earth, and things fixed thereto, 
WS hich now by the feudal cuſtoms are much changed from what they were, and 
FF are in moveables. ; 5 | 

Ii. The diſtinction of moveable and heritable, is very neceſſary to be here 
WE known, as being the common materials of real rights, and having a general uſe, 
n the conſtitution and tranſmiſſion of rights, amongſt the living, and from the 
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| WET moveable rights. Any thing is called moveable, which by its nature and uſe is 
| - capable of motion, as things immoveable are the earth, fea, and things fixed to 
: WE the carth, not to be removed therefrom, as trees, houſes, &©c. which tho' they 
\ WE may be poſſibly moved, yet it is not their uſe ſo to. be; the ſuperfice of the earth 
\ WE is immoveable, tho' it may be moved from one place to another place of the 
e earth: the ſea allo is immoveable, tho' it hath its agitation by ebbing and flow- 
fog, which is not the uſe man maketh of it. Theſe things with us are called heri- 


„ WE to heirs: and fo the diſtinction cometh ordinarily of moveables and heritables ; 
„ss that which is fixed to, or is a part of the ground, is counted immoveable, as trees 
l- and graſs, and all the natural fruits of the earth; yet induſtrial fruits, as corns, 
a WE irc accounted moveable, and belong not to the heirs of defuncts, but to their ex- 
b- WE ccutors, when they are ſown or growing upon the ground at their death, as well 


ass when they are reaped, and fo fall under ſingle eſcheat, Feb. 2. 1627, Somerve!. 
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Wicrvitude, are heritable, altho' they have not yet attained their effect, and become 


fon of annualrent, tho! but a perſonal obligement to pay it yearly or termly, without 


to executors, children, or wives, but to heirs only, till the act of parliament 
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add take obligement for annualrents, for the profit thereof, without purpoſe to 
Et 


= ſuch bonds were to all effects heritable ; yet ſo, as ſums deſtinate for annual- 
e. tho de fats they bore none, are heritable guoad the party who deſtinate ; 
den a tocher is conditioned by a wife's father or brother to be paid to her 


uſdand, who is obliged to employ it upon annualrent, this ſum as to the hu- 


h- 
band is 
hq 
Ys = 


2 


WnDcither 


6 


A obliged to pay annualrent or employ it, it is moveable, and ſo would at- 
un ect the 


he rar ns . | > . 
85 crceditor's heirs, Jan. 19. 1637, Robiſon contra Seton, July 25. 1662, Naſmith 
ih | 


1 ar 37 5 55 | * Ao » 
ended, that when the deſtination was by a diſtinct article or bond, yet 
We © <x<cutor might be compelled to aſſign, or repay the ſum to the heir, Spor1/. 
1 5 . = uramentum 
Ws . This deciſion not found. a 

ee aboye 1. 4. 17. 3. 


I things moveable and immoveable; and then ſpecially in relation to things im- 


dead; ſucceſſion being now totally divided, in moveable, and heritable or im- 


table, hecanfe they deſcend not to executors to whom only moveables befal, but 


obligations for conſtituting any right of the ground, in property, community, or 


Wea! rights complete; as diſpoſitions of lands, annualrents, paſturages, thirlage,&c. 
@ which is ſo far extended, that all which is by deſtination to have its accompliſh- 
ment by a real right of the ground, is heritable ; as bonds bearing a clauſe of annual- 
ent, which becauſe annualrents were uſually by infeftment, therefore the very provi- 


mention of infeftment, made the proviſion or bond heritable, and not to deſcend. 
645 revived, Parl. 1661, cap. 32. whereby ſuch bonds as were or ſhould be made 
alter that act 1641, bearing only a clauſe of annualrent, and no obligement to 
felt the creditor in an annualrent, were declared to be moveable as to the de- 

fund's children, and neareſt of kin, but not as to the wife, or fiſk to fall under 
Wlingle eſcheat; and that becauſe. many have their eſtates and ſtocks in money, 


exclude their younger children therefrom. But wives are excluded *, becauſe 
'&y are ordinarily provided by their contracts of marriage. But before this act, 


heritable, and excludes his executors ; but as to the debtor who was 
3 debtor's executors and exhauſt his moveables, but would only belong to 


= 617 Sa „ 0, 6 - . / . _ | : 5 
= 4; roy, and lately Nav. 19. 1691, Fleming contra Bell *, And this was ſo 


of 
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juramentum de calumma, contra Watſon. Tdem de hœredibus, Executor, of 


termined Feb, 23. 1628, Naiſmith, The contrary was afterwards found, Feb. 27. 1712, Scot. 


Ly 


mov 


Seton contra Roliſon *. Bonds alſo become heritable by diſtinct ſuperveening ripht ern 


as by a ſeveral diſpoſition of the debtor's whole goods and lands, with an oh, 


| Doo Bok. ; any ods ann 
ligement to infeft, and alſo by ſuperveening apprifings or adjudications. 4 
IV. But even complete heritable rights themſelves, containing perſonal clauſt or b 
of requiſition, become moveable. by requiſition or charge; which is pro ten. exec 
tore a paſſing from the infeftment, and taking the creditor to the perſonal q. Smit 
lizement ; yet fo, es whenever he pleaſeth to paſs from the requiſition or chars are l 
it convaleſceth, and is not excluded by interveening rights; and ſo was fon; BM r+lat 
moveable by a charge, tho' but againſt one of the cautioners, not only as to hin WW the « 
but as to all the debtors, ſeeing thereby the creditor had taken his option, 12 is Car 
24. 1666, Colonel Mzonzgomery. But the ſhewing the defunct's mind to require, WM feitur 
is not ſufficient to make the ſum moveable, unleſs it be done Habili modo: fy; move 
requiſition being diſconform to the ejauſe of requiſition, was found not to mike WM a trad 
the ſum moveable, Far. 18. 1665, Stuart. Yea, a charge upon a bond of corre. cheat 
boration, accumulating the principal and annual in a former ſecurity by infett. Mas to 
ment, and bearing, © but derogation of the former ſecurity,” was found to make the onder 
whole ſum moveable, and to belong to the executor, without neceſſity to in. MM table | 
ſtruct a warrant to give the charge, which was preſumed, albeit the defun& uy. they 
on death-bed expreſſed, that the fum belonged to his heir, June 25. 1672, c. der tl 
tors of Sir Robert Seton. But ſums were not found heritable, becauſe a diſpot. 8 V. 
tion of land did bear, as the condition of the reverſion, that the land ſhould nx ty, wi 
| be redeemed, or the acquirer denuded, till he were ſatisfied of all ſums due air is 
him, or which ſhould be due to him by the diſponer; neither yet when the all mei 
ſums are in the diſpoſitive clauſe, to be contracted thereafter ; but only ſum mon t 
which are the anterior cauſes of the diſpoſition, for thereby the creditor doth na iſWpable c 
make ſuch ſums ura fixa, nor are they the cauſes.of the diſpoſition, Feb. 18. 1676, ss ton 
lauch x,. Sums are alſo heritable, when the executors are expreſsly excluded; {iWpable « 
2nd a charge or decreet for ſuch ſums will not make them moveable, Jul 1, Wipable e 
1676, Chriſiy, and finally fo determined, Dec. 30. 1690, heirs and executors, ew 0 
nar coutra Gray of Innerichty *** ; the reaſon whereof is, becauſe the mind of tt for con 
_ creditor, by calling for his money, not to retain it in his hands as moveables : butt and wi 
make it a fixed right for his heir, ſeeing he excludes his executors. And for the lie Fourth] 
_ reaſon, wives charging for their heritable ſums, the ſtock whereof is not in tber are in 
huſbands power, are not preſumed thereby to make them moveable, and to fall n ert 
the power of their huſbands ?. And if any party in his proceſs or charge, ſboud ne, a. 
0 declare his intent, it would not make the ſum moveable : but requiſition « Herred 
a Charge will make ſums, which were heritable by infeftment or deſtination nn” was 
moveable; and ſo likewiſe will a decreet for payment, Dec. 13. 1676, Fr gelb 
{lm *#**, Sums configned by an order of redemption, do not thereby becomt Home ki 
moveable till declarator of redemption, or till the creditor accept of conſig eat fif 
on, and infſt for the conſigned ſums, which if he do not, his executor cannd cluded f 
recover the ſame, but his heir, to whom the wadiet right belongs 4. For 1 pon by 
not in the power of the debtor to alter the condition of his creditor's ſum, ed by t 
to make it either heritable or moveable, without conſent of the creditor, ot # Pe or th 
authority of a judge; but the conligner may take up his ſum conſigned, u, th, by 
pats from his order re integra, Jan. 21.1073, Nicol; June 18.1675, Leys. hi bach. 8 
The requittion or charge may not only be paſt from expreſsly, but tacit i Fer 
by taking annualrent a/ter te charge, if it be for terms thereafter, Spotif. fg Lind 
, Donali{en, Requiſition or a charge, makes bonds heritable even after 1 E 
at 1641, moveab.e as to the relict. The lice 18 when they become ien bs 1 
imply moveable : but ſums only heritable by deſtination ſor annualrent, . 88 fl 
: | moves 6 Feck all, 
* Tacſe deciſions not found, = FF _ 
”* By act 5. P. 159, infettments for ſecurity of debts to be contracted, are declared to afford no ſecu!! | 
the Creditor tor ſums aiterwards advanced. 3 3 ü „„ Thus by 
*** This deciſton not found. See Harcas, executry, Barantyn contra Berar's relict, Ne 447. @& dee belg 
*+** The point here mentioned did not receive an expteſs determination by the deciſion quoted. It was dee aboye 


? Sec above 1. 4. 17. 10. 4 Sec below II. 10. 22. 
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moveable till the firſt term of pavm ET . ; | 5 
term of payment of the che 745 of the annualrent be paſt, and tho the 
anualrent be paſt, the be not come, yet if the firſt. „and tho the 
ar paſt, the ſum is heritable July 31 e firſt term of payment of 
gie before that time, ſuch ſums affect ed 31. 1666, Gordon. And if. the d 0 
or by the creditor's death before the firſt ee July 30. 1630 Car «= 
oo wife, Dec. 21. 1626 eee whe = annualrent, they 8 
mit. An generally all righ Nt note e 23, Wallace ; ) 5 
are heritable as to T. ex Wi 105 qe mags havin g 2 a anche oy 024, 
F relate to infeftments of lands, as pen "mags thereby excluded, tho' the 5 2 60 
the diſtinction is betwixt moveables, li Aer . Gn. we" hr 
is carried by ſingle eſcheat, the next i „lie nt-rights and heritable rights th aps 
| 3 _ relating to afeffinent by deft eſcheat * and the Whole by 35 
moveadie in the ſame manne . K ination, or otherwiſe, ar So; th 
« oy of time, . but not for 1 heirs and executors: oh r 80 
| q agg bygenes of ennh ent 5 and fall under Gogle « 
I | effects, aſſignations de e ths ment, are {till mov 0” 8 
under ſingle eſcheat, Hope, Salas Kor tacks, make them W : but 
* bonds are moveable, July 10. 628 hs e alis of new to fall 
F of 5 the profit of the wives Baabe 75 and the jus mariti of h 1 _ 
| v. ene ſingle eſcheat e rights or rights of liferent fall _— 
V. To return to the ſeveral kindso 55 e un- 
q 55 which all men have of things, er wits rights, the firſt is that of common- 
| al is common to all men, becauſe it c ee be appropriated. As f —_— 
| men every where muſt neceſſarily b an have no limits or bounds rſt, The | 
UM mon to all men, bec | ily breathe it. Second, 3 8, and becauſe 
en 1, becauſe they can have no bo ondly, Running waters are c 
Nast bounds, is appropriated  Theedls. unds ; but water ſtanding, an watt 
28 to navigation and 7" ing 1% „The vaſt ocean i ing, and ca- 
Che of bounds, but ng, ARES are the only uſes - is der to all mankind 
; | 8 = 'I it Were the ſ. IC & | . | Ereor, Deca { 8 Ne 
5 wy ny bounds or meiths, - a Tue 85 bays creeks, ming e Rat IO 
* of ſuch ſhores, there it may be thin the points of ſuch lands R ile is ca- 
or commerce, as in th VF but with the reſerv Yr within the 
enn withi in the land; ſo fiſhing wit the reſervation of paſfl: 
. ithin them alſo, except as g without theſe bounds is c en Aga 
ll curthly, All the wild and to certain kinds of fiſh is common to all, 
in forme: bort cr ad eee bes, ſuch as herrings, Sc. 
1 e fort common to all 05 „ which are in the propert gs, Ec. 
11 W7roperty bach tagen bold 2 AS hes fone bees. property of none, 
none, as being by cc of all that is appropri abi F 
nal erred b g oy common conſent declared y e, theſe are rather ſaid 70 bel wat 
ati Eo 3 and poſſeſſion, with N er property 7 3 3 0 
: | ANC! 7 P 95 5 2 | : 'F WP. 2 
þ/ngeth to none, oth 1 tf ? but that ſimply whoſe the perſon's neceſſity or uſe 
ome kinds, as x 6s Fig 17 ire the property thereof ; ich r n 2 
great fihes, ſal and ſwans in ſome count h yet is reſtricted as to 
cluded from tl mon and herring-fiſhings, Cc.“ ries, and whales, extraord 
It le property of 1 e which are inter r 75 er 
tion by poſſeſſi property of the commons. Such er regalia, or are ex 
| ind ad by the ION of gems and preciou N „ uc alſo 18 the right of a g — 
4 HC proper ow ous ſtones on the ſh „ appropria- 
or the ple or their at 2WNers, except Lore 's . 1NOTE, or things relinquiſl 
E hr antoriy do poſes "where chre ix atonal community, that eo 
= or DDE ON of precious things, Fe Gio 2 reſerved rights. of 5 
uc eir territories, is 5 - whereby the imaginary po £ 2 inquiſhed, or loſt by ſhip- 
rh enclade other natio ens don hes coin of ates 3 of having ſuch within 
4 4 Nita TE has of Ang perſons of that 3 . them, 1 
zeta whoſe ground th rth, whoſe proper OS on from them. So witl 
it, 4 ings ſtraved. they are found, nor the 815 cannot be known, Ts 3 
* yed, or Wai , nor the finder's, but b are not his 
rech ally u. 7% waith, whoſe own 2 ut belong to the King: 
fo *, which is only to be underflood "hen all 8 5 ; 
e 7 N 3 Hip- 
. by act — IO 3 perifo which were 
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in the ſhip, but where an ox eſcaped alive ont of the ſhip to land, the goods Were ty 
found eſcheatable as ſhipwreckt, Dec. 12. 1622, Hamilton; But ſhipwreck is not u 
be made uſe of by the King in Scotland, in prejudice of the owners of ſuck 
countries, as uſe not that law themſelves, but they ſhall have the ſame favou 
here, as they keep to ſhips of this country broken and ſhipwrackt with they» 
Fifthly, Of things appropriated there remains ſtill the common uſe of ways yy 
paſſages, which is like a ſervitude on property, for this is neceſſarily required f 


the uſe of man: and therefore underſtood as an ute reſerved, both in their t. Tl 
cit conſent to appropriation, and in their cuſtom *. So all nations have free paſ. ol f 
ſage by navigation through the ocean, in bays and navigable rivers ; and hy Eh 
alſo the benefit of ſtations, or roads and harbours in the ſea or rivers ; and hay man\ 
the common uſe of the ſhores for caſting anchors, diſloading of. goods, taking u WW .. f 
of ballaſt, or water riſing in fountains there, drying of nets, erecting of tens, WM - 

| 2 -S en den jury. 
and the like *. Yet doth the ſhore remain proper, not only as to juriſdictio or no 
but as to houſes, or works built thereupon ; and as to minerals, coals, or the lik | appoi 
found therein, and ſo is not in whole common, but ſome uſes thereof only, WG peaſt 
Nor doth it follow, that theſe uſes are not common to all men, becauſe they at VI 
denied to enemies; for, as for theſe, as we may take away that which is in thei prope 
power, in ſome caſes; ſo much more may we detain from them that which ; ester 
our own; and as we purſue their perſons and goods in their own bounds, much more 
more in ours. The ſhore in the civil law is defined to be fo far as the great WM of re: 
winter tides do run *, which muſt be underſtood of ordinary tides, and not of Mit is a 
extraordinary ſpring tides. But the uſe of the banks of the ſea or rivers, to cat Wi: alf. 
anchors or lay goods thereon, or to tie cables to trees growing thereon, or th IX. 
uſe of ports, which are induſtrial, or ſtations made by art, or fortified for ſeci. tio ſea 
rity, are not common to all men, but publick to their own people, or allowel MW-comm 
freely to others for commerce, or in ſome caſes are granted for a reaſonable is MW bitatio 
tisfaction of anchotage, portage, or ſhore-dues, which oft-times belong to pr- which 
vate perſons, by their proper right, or by cuſtom, or by publick grant; bu init; 
| ſtations in theſe rivers, by caſting of anchor remain common, and ought not v cake u 
be burdened. So alſo ways or paſſages in the land are common to all, and mi begun. 
not be juſtly refuſed by one nation to another; and being refuſed, bave aw kinds: 
been accounted lawful 7o be forced: as Plutarch relates of Cimon, who going and 7} 
Lacedæmon, forced his paſſage through Corinth; and Agefilaus returning from 4 the kir 
ia, craved paſſage through Macedon, and while they craved time to conſult of a poſitive 
anſwer, he conceiving delay to be a denial, ſaid, Conſult you, but I will paſs. bitftute w 
to take away all queſtions, whether theſe were by might or right, we have 2b the 
vine example of Moſes, Numb. xx. verſes 17 and 19. where Iſrael in their way 08Wp|caſur 

| Canaan, craved paſſage of Edom, by the highways, and offered payment even i Wſlitute 
their water, which was to be underſtood of their ſtanding water, as wells, whicl Wt will ; 
were rare and precious there, and did the like with the Ammonites; and upol X. I 
their refufal, forced it by war. ML e e mer be 
VI. There is alſo in property implied an obligation of commerce, 0 e, nich 
change, in caſe of neceſſity; for without this, property could not -H, seen ball pr 
by the diviſion inferred therethrough, every man cannot have actually all nece-Mre less 
faries without exchange, which being denied in caſes of neceſſity, or where th XI. 
is no common authority, it may be taken by force; as thoſe who pals chro Wcfion, t 
the territories of others, if by their oppoſition, or otherwiſe, they become lader; an 
of proviſion, they may lawfully take the fame for money, as is implied in Ve poff 
ſes's offer to Edim; yea, there is implied in property, an obligation to ge oper. 
caſes of neceſſity, to thoſe who have not wherewith to exchange, and caugands, 
otherwiſe preſerve their life, but with the obligation of recompence when we uc 

are able; for human neceſſity doth alſo infer this: but it muſt be a real, ceeſs. 
not a pretended and feigned neceſſity: ſo David being hungry, eat 0 15 Ty act 
w Parl. 1429, c. 124. » L. 1. J. 2. J. de lacis et itineribus pub. arg. l. un. F. de via public. oe, if bh 5 


in. de rerum diwiſ. xx & 3. inſt. eod. | 
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bread, tho' appropriated to God: and the diſciples being hungry, eat the ears 
of corn; and this is the ground of the obligation, to aliment the poor, which 
tho! it alſo floweth from the obligation of charity, yet, as hath been own be- 


bre, that obligation hath no determinate bounds, but is left to the diſcretion of 
W the giver, not of the demander, and ſo can be no warrant for taking by force, 
and without the proprietar's conſent. 


VII. The commonty that is of grais and fruits growing upon the high-ways, 


bolloweth the commonty of the ways themſelves : but the common uſe of natu- 
ral fruits brought forth without induſtry, even in proper fields, as of nuts, berries, 
or the like, or the promiſcuous uſe of paſturage in the winter time, accuſtomed in 
many places of Scotland, are no part of this commonty, but are merely permitted 
Iss of little moment, or diſadvantage; and therefore may be denied without in- 
jury. And fo by act 11. Parl. 1680, all perſons are ordained to herd their horſe 


or nolt all winter in the day, and houſe them in the night, and half a merk is 


appointed for every beaſt taken by any perſon on their own graſs, before the 
| beaſt be re-delivered *. 5 


VIII. The ſecond ſtep of real right is Poſſeſſion, which, as it is the way to 


property, and in ſome caſes doth fully accompliſh it, ſo it hath in it a diſtin 


leffer right than property, which hath no other name than Poſſeſſion, tho' it be 
more facti than juris: and ſeeing poſſeſſion is a common precogaite to the moſt 


of real rights, it fitly falleth in here to be conſidered, both as it is a fact, and as 
it is a right; for as it is a fact, it is not only requiſite to conſtitute real rights, but 
is alſo an effect thereof, when conſtitute. = N „ 5 


IX. Poſſeſſion hath its name from its ſpecial kind, for it is as much as poſi- 


in ſedjum, or foſtis ſeſſonis, expreſſing the way of poſſeſſing the earth, at firſt 


common, by nations, families, or perſons, in fixing or ſettling their ſeats or ha- 
bitations there, evidencing their affection or purpoſe to appropriate theſe ſeats, 


which therefore was not underſtood by their paſſing through it, but by fixing 


in it; and therefore territories of old were called poſſeſſions. That we may then 


Stake up aright the nature of poſſeſſion, wherein it doth conſiſt, and how it is 


begun, continued, interrupted, and loſt, we muſt fir dittinguiſh the ſeveral 
kinds'of poſſeſſion : and ſecondly, collect the common nature wherein they agree: 


land thirdly, the point of right thence ariſing. As to the Fir, The reaſon why 


the kinds and diſtinctions of poſſeſſion are ſo much multiplied, is, becauſe by 
poſitive law, and the cuſtom of nations, property and ſervitude cannot be conſti- 
ute without poſſeſſion, tho' it be not natural, or neceſſary to theſe rights, but 


y the will and inſtitution of men; therefore it receives diverſification at their 


pleaſure, So what men think fit to call or eſteem poſſeſſion, is enough to con- 
tute property, ſeeing without any ſuch thing it may be conſtitute, as afterward 


It will appear. 


X. Hence ariſeth the diſtinction of poſſeſſion, in natural and civil ; the for- 
mer being that which is, and the latter that which is holden or repute ſuch ; 12 
rhich there are degrees, as it cometh nearer to the natural poſſeſſion. We 
tall proceed in order from the more plenary and plain poſſeſſion, to theſe which 
ire leſs clear. Toa ; | 5 
XI. Firſt then, The cleareſt poſſeſſion is of moveables, and it is the firſt poſ- 
lion that was amongſt men, for ſo did the fruits of things common become pro- 
der; and thereafter ornaments, cloaths, inſtruments, and cattle became proper, 
i poſſeſſion whereof is ſimple and plain; holding and detaining them for our 
oper ule, and debarring others from them, either by detaining them in our 
nds, or upon our bodies, or keeping them under our view or power, and ma- 
us ule of them, or having them in faſt places, to which others have no eaſy 
els. This poſſeſſion of moveables was ſo begun and continued, and by con- 
rary acts interrupted and loſt, when others exerciſed the ſame acts, either with- 


Out 


* D | | 2 | e | 
1 82 of common property are different from the commonty treated of above. They admit of divifion and 
| n 
1695. 


» Which is regulated by act 38. P. 1695 ; and the diviſion of run- rig lands is regulated by act 23. 
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out the poſſeſſor's conſent, or by their tolerance or tradition and delivery, oy 
ſorſaking or relinquithing them, ſo that in the matter of poſſeſſion of moveable 
there can be littte-controverſy. ! 5 1 
XII. Secondly, Poſſeſſion of the ground is alſo clear in many caſes as Nr h 
habitations, whether in caves, tents, or proper houſes, Next in gardens, inch. 
ſures and plantations. Thirdly, In fields by paſturage or tillage, in ſo far as the( 


: 
acts extend, for all theſe are moſt natural poſſeſſions. But after that moſt ant. 


it ſimplicity, rights and the ways of acquiring thereof were multiplied; and 
nene polſellon could not be entire, but behoved to be divided amongſt thy 


{everal intereſts; then did the difficulties ariſe, as when one had the property, 3 . , 
ſecond the fruits, a third the uſe, a fourth the ſervitudes in ſome part, a fi C | 
the detention for ſecurity, a ſixth the cuſtody or location and all theſe exer. - 10 
ciſed, either by the parties themſelves, their ſervants or children in their power, Ar 
or their procurators in their name : yea, and by oppoſite and interrupting a0 * 
many at once pretended right to the ſame kinds and parts of poſſeſſion, all which WW 225 
occaſion much difficulty in the matter of poſſeſſion. : 55 0m 
XIII. So then the third kind of poſſeſſion was, when the earth began to he ako 
divided by limits and bounds, and to have common denominations, then jhe 15 
poſſeſſion of the whole was attained by exerciſing poſſeſſory acts upon a part; or . 
he who poſſeſſeth a field, needs not go about it all, or touch every turf of it, by 3 
himſelf or his cattle, but by poſſeſſing a part, poſſeſſeth the whole, unleſs there wer - 5 
contrary poſſeſſory acts. So poſſeſſion of the greater part of lands, contained i ay 
one tenement, was found ſufficient to validate a baſe infeftment as to the am 
whole, and to exclude a poſterior publick infeftment, from removing the tenants WM * 
f a part of the tenement, tho' the baſe infeftment had poſſeſſion leveral em g r 
and had attained or purſued for no poſſeſſion of theſe tenements, Spotiſ. remiꝶ ah 
Hunter, obſerved by Dury, Jan. 14. 1630 * The like of poſſeſſion of a parti kd th 
teinds in a tack, found ſufficient to validate the tack as to the whole, Spoty.t bad oh 
Foſſeſſiune, Merchiſtoun. By which it is clear, that poſſeſſion of a part 1s ſufficient fi Jpoſſeff 
the whole, not only of lands hing contigue under one | Jingle denomination, but of ta XV. 
ments comprehending divers rooms of ſeveral denominations ; yea of lands united a 
ene barony, tho in divers ſpires, and partly holding of the King, and parth * rr nei. 
of the Prince, June 22. and July 28. 1637, Blairquban. But if the other pot ber 
Polſellon, not having fo extenſrve a right, was anterior, it would exclude and nu 3 
the other rights by union. * . aus. 
XIV. Four'hbly, Poſſeſſion civil is extended to uplifting of mails and * ip 
which is ſufficient to introduce and preſerve property, tho'. the paſturage J XIX. 
tillage, and all other natural deeds of poſſeſſion be in others, who are propel] oſſeſſor 
called poſſeſſors; who hold and poſſeſs for themſelves in ſo far as concerns the y Fo. 
creſce of the profits above the rent, as to which (4%) they poſſeſs in the _— e 
their maſters ; and therefore this poſſeſſion is partly natural to the maſters of wn ds, yet 
ground immediately, and partly civil by their FZZ * ring tc 
XV. Fijihly, Poſſeſſion is attained ſymbolically, where there is not uſe o i T8 
whole or a part, but only of a ſymbol or token, and this is when the thing * but with 
poſſeſt is preſent ; as the civil poſſeſſion by infeftment by delivery of ny &%, tho 
itone upon the ground of the lands, or a penny for an annualrent, or by yy bd min 
ry of a parcel of corns for a ſtack or field of corn, or ſome of a herd or „ £35.96 
for the whole flock, being preſent ; in which the ſymbols being alſo parts 0 ontrary 
thing to be poſſeſt, have ſome affihity to natural poſſeſſion. 3 dl vel it, 
Sixthly, Civil poſſeſſion is by a token or {ymbol, which is no part of t ho Med 7, 
to be poſſeſt, but is a token only to repreſent it, as either having ſome 2 WF 25 the 
with it, as the delivery of a copy or ſcroll for an office, or otherwiſe ha FF fuperic 
reſemblance, but is a token merely ſuppoſititious to repreſent it; as wa” re life, 
baton in reſignation, or delivery of a thing bought or fold, by a wiſp o ich js 
which ordinarily is in abſence of the thing to be poſſeſſed. 3 Ny 
* See below II. 3. 27. 7. | | 4 See bel 
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XVI. Seventhly, Poſſeſſion is attained or retained without ſymbol, and without 
interpoſition of any perſon in our power, or procurator, but only by conjunction 
of intereſt: ſo when the property of land is granted to one, and the uſufruct or 
13 liferent to another, or when the liferent is reſerved, the poſſeſſion of the life- 
enter is held to be the poſſeſſion of the fiar, as to all other third parties and rights. 
And a huſband's poſſeſſion of lands by himſelf, or any deriving right from him, 
z held to be the wife's poſſeſſion, either by her liferent, or conjunct fee infeft- 
1 10 v l. The ſeveral kinds and degrees of poſſeſſion being thus laid open, it will 
de more caſy to take up the common notion and nature of it, and it may be 
tus deſcribed. Poſſeſſion © is the holding or detaining of any thing by our- 
( ſelves, or others for our uſe.” It is not every holding or detaining which 
makes poſſeſſion ; for depoſitars do detain, but becauſe it is not for their uſe, 
A they do not poſſeſs. To poſſeſſion there muſt be an act of the body, which is de- 

W tention and holding; and an act of the mind, which 1s the inclination or affection 
to make uſe of the thing detained ; which being of the mind, is not fo eaſily 


i perceivable, as that of the body ; but it is preſumed whenſoever the profit of the 
1 W dctainer may be to make uſe of the thing detained; but where it may be wrong, 


Dor hurtful, it is not preſumed. As he who taketh another man's horſe by the 
head, or keepeth that which is waith, or taketh in his hands the money or goods 
of another, which, if it were to make uſe of hem, it would infer theft, and there- 
fore ſuch detention is not preſumed to be poſſeſſion. He alſo, who detaineth or 
E holdeth a thing not at all for his own uſe, but for another's who doth detain by 
him, as a ſervant or procurator, doth not poſſeſs : but otherwiſe, if he have no. 
Ewarrant from another, but only intended or is obliged that it ſhall be for the 
behoof of another, in that caſe he is poſſeſſor; becauſe the real right is in him, 
Wand there is upon him only an obligation to make it forthcoming to another: 
and they who poſſeſs partly for themſelves and partly for others, as tenants, have 
eh eo EEE 3 VV 
XVIII. To come now to the requiſites for entering or beginning poſſeſſion, 


there muſt be both detention of the body, and detention of the mind for uſe; 


* for neither of the two alone can begin poſſeſſion. Corporal poſſeſſion alone, can 
wr neither begin it nor continue it; and if an act of the mind were enough, paſſeſ- 


bon would be very large and but imaginary ; but the manner of this ſeiſure of 


aul poſſeſſion to begin it, is very diverſe, even by all the ſeveral ways which are 
I F XIX. Poſſeſſion being once begun, it is continued not only by reiteration of 
174 polſeſſory acts, but even by the mind only tho' there be no outward acts exer- 


ed, and the mind and affection to continue poſſeſſion is always preſumed unleſs 
he contrary appear; ſo that zo the thing once poſſeſſed be void as to outward 
ts, yet it is held as poſſeſt by the mind; and any contrary act of others en- 
ering to that poſſeſſion, is unwarrantable and intruſion. For as hath been be- 
ore town, intruſion is where the entry is made in poſſeſſion without violence, 
but without warrant or conſent, as ejection is by violence : but theſe contrary 
GS, tho' unwarrantable, yet they take away the poſſeſſion that is detained by 
e mind . | — | „ 
XX. Poſſeſſion then is loſt by a contrary poſſeſſion, and it is interrupted by 
mnrary acts or attempts of poſſeſſion, which if they do not attain the effect to 
&pel it, 1t is called a troubled or diſquieted poſſeſſion ; for nothing can be poſ- 
led in folidum by more than one, either ſimply or in relation to the ſame right; 
Ir as there cannot be more proprietars than one of the ſame kind, tho' one ma 
luperior and another vaſſal; ſo there cannot be more poſſeſſors than one, and 1 
ore liferenters cannot poſſeſs in folidum ; and therefore the entry to poſſeſs that 
hich is already poſſeſſed, muſt expel the prior, or elſe introduce a partial and 
5 = Gs x common 


i below I 3. . . . 3. 5 1. 4.8. I & agu vll ani. Eli: v L. 6. 2. 45 f. l.. 59. 
. See above ]. „ N 


apparent heirs, to uplift * their predeceſſors rents tho they be not infeft, wid 


174 Inſtitutions of the lat of Scotland. Book 11, 


common poſſeſſion. Yet it is not the contrary attempts, or every act that ey. 
pelleth a prior poſſeſſion ; but if the ſame be violent, the prior poſſeſſor hath the 
benefit of a poſſeſſory judgment *, and may lawiully ule violence to continue pg. 
ſeſſion, which afterwards he may not, for recovery thereof, when it is loſt, thy i 4 
unwarrantably or violently, unleſs it be ex incontinenti. And in like nam, Wt * 
clandeſtine poſſeſſion expelleth not the prior poſſeſſion retained by the mind, which upon th 
firſt appearance, may be continued againſi the clandeſtine poſſeſſion as againſt the vio, hi 
Thus poſſeſſion is transferred from one to another: but poſſeſſion is ſimply log, WE 
when it is forſaken and relinquiſhed. It is not eaſy to be known when poſſegj. 
on is detained by the mind and when relinquiſhed : wherein there is a gene hat! 
rule, that dereliction is not preſumed except it appear by evident declaratory agg by f 
or circumſtances, as when it is thrown away in any publick place where it ca. the 
not but be taken up, or when another 1s ſuffered to poſſeſs without contradiq. MK 
on, or when poſſeſſory acts have been long abſtained from; all which conjectu ME ack 
are in arbitrio judicts. 5 = 
XXI. From what hath been ſaid the ordinary diſtinctions of poſſeſſion may be 
eaſily underſtood, as being either natural or civil, continued quiet and peaceable, WE 
or interrupted and diſturbed, lawful or unlawful, under which diſtinction a: And 
comprehended poſſefſio bone fidei, which may be called innocent poſſeſſion, d 
male fidei or fraudulent ; and poſſeſſion publick, or clandeſtine, and long poſſel 


ſion, momentary, or precarious. : 5 
XXII. To come to the right implied in poſſeſſion, it is mainly in two points 
Firſt, In the right to continue it againſt all illegal contrary acts. Secondly, In the 


right of appropriation of the fruits conſumed bona fide. Both theſe are intro- him: 
duced by poſitive law, for utility's fake : for, by equity every man might at ay 
time recover the poſſeſſion of that which is his own, by force, and all the fis 
thereof, whether extant or conſumed : but civit ſociety and magiſtracy being 
| rected, it is the main foundation of the peace, and preſervation thereof, that WiMpolitic 


poſſeſſion may not be recovered by violence, but by order of law ; and therefor 
there is no more allowed to private force, than to continue poſſeſſion againſt co 
trary violent and clandeſtine acts, immediately after acting of the former or 1. 
tice of the latter: but a violent clandeſtine and unlawful poſſeſſion being ji, WE 
may not be troubled tho' there be an evident right; much leſs may poſſeſſion it 3 
entered where there is a right in another party himſelf, or bis predeceſir bv Ido es 
whom he is heir in that thing, for as they are accounted as one perſon in h. 
ſo their poſſeſſion is accounted as one poſſeſſion. Like unto this is the right Wong as 


will not only exoner the poſſeſſors, but if the apparent heir die un-infeft, I 
neareſt of kin will have right to the rents reſting from his predeceſlor's deati 
to his own death ; and theſe will be ſubject to his own proper debts albeit the 
will not affect the land itſelf ; but the next apparent heir muſt enter to the c- 
funct laſt infeit, and his perſon and eſtate will only be liable for the debts of tit 
defunct to whom he entered. And the rents reſting for the years of the app? 
rent heir's time, when he might have entered, belong to his executors”. _ 
XXIII. The other poſſeflory right is that which was allowed in the ci. 
law, bone fidei poſſeſſar facit fructus conſumptos ſuos Y; the reaſon whereof ; 
| becauſe they who enjoy that which they think their own, do conſume 0 
fruits thereof without expectation of repetition or accompt, elſe they are preſumt 
to preſerve them, or employ them profitably for reſtitution ; and if it were other 
wiſe, there wwld be no quiet or ſecurity to mens minds, who could call nothing 
ſecurely their own, if the event of a dubious right might make them reſior 
what they had conſumed bona fide ; and as this is in favour of the innocent p-. 
ſeflor *, ſo it is in hatred of the negligence of the other party not puriuing ; 
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XXIV. This right is only competent to poſſeſſors bona fide, who do truly think 
1 that which they poſſeſs to be their own, and know not the right of any other *. 
Bat private knowledge upon information, without legal diligence, or other ſolemni- 
Wu allowed in law, at leaſt unleſs the private knowledge be certain, is not regarded, 
E | im goth conſtitute the knower in mala fiae, March 14. 1626, Niſbet and L. We- 
beam. But a mother was not found to enjoy this benefit in prejudice of her 
Children, there being ſeveral preſumptions of her knowledge of their right, Nov. 
20. 1662, Children of Wolmet contra Lady Wolmet. In ſome caſes a citation and 
| production of any other evidently preferable right is ſufficient, when the poſſeſſor 
hath no probable title; but where he hath a doubrful title, mala fides is only induced 
WT by litiſconteſtation, or ſentence. In reductions, whether the defender is liable for 


poſition, tho' granted after the liferent-eſcheat fell, in prejudice of the ſuperi- 
Vor and donatar, July 3. 1624, Muir; and was extended to a tack or feu of ward- 


ads not confirmed by the ſuperior, in prejudice of his donatar of the ward, 
Arch 13. 1627, Ley. And was extended to the profits of a procurator-fiſcal's place, 


1 
fix, 3 herein the incumbent ſerved three years without interruption, tho' his right was 
e educed thereafter, and declared null 46 initio, Feb. 17. 1624, Thomſon. It was 
ro extended to one, who having a poſterior right of reverſion, had firſt redeem- 
lr, e and poſſeſſed thereby, as to bygones before the citation, tho he had not poſſeſt ſo 
pht 0 Wong as to give him the benefit of a poſſeſſory judgment, Nov. 18. 1664, Gutbric.. 
vai t was alſo ſuſtained againſt a minor, reducing upon minority and leſion, yet the 
t, bi poſſeffor by virtue of his contract, was ſecure as to bygones, before citation; 
death ere there was a probable cauſe of contractin g for an onerous conſideration, tho' not 
it they ally equivalent, Feb. 16. 1666, Earl Winton. Upon this title, a tenant was libe- 
he de te from rents, which by the tack be had right to retain in payment of annualrents, the 


Perned by a fiar after the death of his father the liferenter, in reſpect the father 
t the tack without mention of his liferent, and was reputed fiar, Feb. 16.1669, Ha- 
an. Poſſeſſion bona fide, was found to liberate an appriſer from being comptable 
3s the other appriſers within year and day, Tuly 17. 1675, Boid. It was alſo ſu- 
ned againſt the donatar of forfeiture, Jan. 28. 1679, Blair. It was alſo ſu- 


me te ned upon an infeftment for relief, whereby the rents were to be imputed in 
eſumt! Fsfaction, both of the principal and annual, Feb. 8. 1676, Scrimzour. Vea, it 
e othe' e ſuſtained, tho! the poſſeſſor's author's title was forged, he being a ſingular 
nothin; gs not acceſſory to, or conſcious of the forgery, even after improbation 
1 ce{10' Wer {As title was proponed by exception, but not ſuſtained, but reſerved by way 
nt po action, in which the title was found falſe, yet the bona fides was extended 


lo 9 till he was put in mala fide, by probation of the forgery ; but 
KB ound liable in quantum lucratus, for getting more price for the land in 
en, than he paid to his author therefore, January 18. 1677, Dick of 

DES Grange. 


L. 109. f. 4e 7.58 
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Grange *, But unlawful poſſeſſion is valid in this cafe, if it be vitious, volen 
clandeſtine or momentary: but it is not ſo evident when a poſſeſſion is Accounts 
momentary ; ſure little time will ſuffice in moveables, but in lands more ting j 
required, as a year or term, or thereby **. 

This right is different from the poſſeſſory judgment competent upon ing, 
ments, which requires longer time; and becauſe it is an effect of infeftmey 
tacks, or the like, we ſhall ſpeak thereof in theſe titles *. If the poſſeſſion jy 
fide be by virtue of a colourable title, tho perhaps null in itſelf upon infornyj. 
ties requiſite in law, or upon inhibition, interdiction, or want of power in th 
granter, it is effectual; yet when by a common or known law, the title is yy 
materially, in this caſe the poſſeſſor is not eſteemed to poſſeſs homa fide, it bem 
ſo evident, nam ignorantia juris non excuſat : as if a relict ſhould poſſeſs lands q 
others, the marriage being diſſolved by her hufband's death within year and dy 
Nov. 16. 1633, Grant, Hereby it is evident, that poſſeſſion hath much in | 


diſtin and ſeveral from fact *, and therefore it ſtands in place of a title ini adgme 


Ejections and Spuilzies. „„ x W\crefo 
XXV. By the canon law, which is ſo far allowed by our cuſtom, poſſeſſr d. 4 parti 
cennalis et triennalis non tenetur docere de titulo etiam in cauſa falſi, whereupon pr. ocality 
bendars were aſſoilzied from production of their proviſions, in an improbaton, iter b 
Hope, imprcbation, B. of Galloway contra the prebendars of the Chapel-rayal. Bu M referre 
this hinders not reduction, where the title is ſuppoſed, but craved to be reduced Hund De 
upon a better right, as when the debate is, who hath the right of patronage, before 
Hoe, patronage, E. Wigtoun contra L. Drummelier *** Had. July 24. 1622, B. Wl. A 
Migtoum contra Biſhop of Glaſgow ; for in theſe caſes an eccleſiaſtical perſon's tile thirty y 
was to be reduced in conſequentiam with the patron's title, which hath not thi Huld tit 
privilege. This poſſeſſion muſt be as being holden and repute a part of the he. 1622. 7 
nefice, and muſt be proved by witneſſes; and therefore the poſſeſſion of land BF XXV 
by tollerance, was found probable by witneſſes, to elide 7wenty years poſſeſſion Rreritabl 
thereof by a miniſter, who pretended to it as a part of his glebe, Gosford, June, atar of 
1671, Duke and Ducheſs of Monmoth contra beritors of Haſſenden *. But if the natar wa 
church- mens title can be found, their poſſeſſion will be aſcribed thereto, andre- have 
gulated thereby: and therefore the Biſhop of Dumblain, as Dean of the Clu» iMoblerves 
royal, having long poſſeſſed ten chalders of victual, as a part of his beneiic ſon to af 
there being found a mortification of that victual by the King, bearing the A' it w 
to have had right by diſpoſition from another, and that other's right being piv Upon rec 
duced, it did bear a reverſion in the body thereof for ſeven thouſand met ſhe forfe; 
which being paid to the King when the Biſhops were ſuppreſſed, and his gd poſſe 
of rederaption (obtained) thereupon voluntarily, without an order or ſenten ther. 
the church-mens poſſeſſion more than thirteen years before the redemption, a ment, 
thirteen years after the redemption, was elided by the reverſer's right and fs foun 
demption. Neither did the act of ſederunt, after the reformation, declaring ta i nh, 80 
years poſſeſſion of kirk-lands, before the reformation, and thirty years alter, hereby 
5 85 | 3 impol 0 hold O1 
| | | | | | 5 | Iubious C 
The queſtion of Lena fide conſumption was not determined in this caſe. The forged deed was an afſignatil © fon 
of which the defender, had, for a ſmall ſum, purchaſed a tranſlation, after improbation had been proj be Pa 1 
way of exception by a competing arreſter, and reſerved. The aſſignation was afterwards proved to habe ; " oa 
forged, but the defender was notwithſtanding preferred upon another aſſignation which had been really go ions an 
in favour of his author. The court however only allowed him to draw in the competition to the _— F e five y 
ſum he paid for the tranſlation. The arreſter was preferred as to the remainder, but appointed to aſlign u Wen 4 
to the deferder to that extent. 25 . | - ſells, and 
** The defence of bona fides was ſuſtained againſt a relict infeft, in favour of one who poſſeſſed = /g Precee 
and a half after the huſband's death, in virtue of an appryſing on a bond to which the wife had conſente * XVII 
the bond, as to the wife, was null ip/o jure, as granted ante matrimonio, Fan. 26. 1636, Lady Bu ne dieb: . 
Ker, But the defence of bona fies, upon a right to which the wife had not conſented, was repelled, b Ich t d 


g 1057, Keith contra Sr171/on , | | SIGNS | ruled 

Hape mentions the ratio decidend; in this caſe to have been, in reſpect of the expreſs words of the 

the chancellary, dummodo ad officium per eos ad quos praſentatic pertinuit preſentati fuerunt. 
e In this caſe the miniſter did not inſiſt upon his right, but the other heritors pleaded upon it, 

prevent the deſignation of other land for a glebe. | I. 47 
«: See below 11,7. 22; TVo , . , 2:& z. W.. „ KB. IV. 26. „ 
22 dee above, 5 8. 5. .. | | 
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dort a right, ſuſtain this church- man's poſſeſſion 3 that act being only for feus, 
W...1icd by church-men, not for rights granted to church-men, Tuly 1 1. 1676, 
= 6 Dumblain. And it was found, that thirteen years poſſeſſion of vica- 
e by a miniſter, did not prefer him to a tackſman, where the miniſter's title 
sn decrect of locality produced, and not containing the teinds in queſtion, 
7. 24. 1681, Doctor Leſey. This right in favour of church- men, is by a rule 
$ of chancellary of Rome, which hath been continued after the reformation, as be- 
o convenient, that leſs time and title ſhould give right to the church benefices, 
ode mortifications may be more eaſily loſt, or ſuppreſſed, than other rights. 
WT here is alſo another rule in that chancellary, that fyiennalis paciſicus poſſeſſor be- 
3 | ci eff inde ſecurus; this rule gives not right to the church, but prefers one 
lurch-man to another, if he continue to poſſeſs three years, without interrupti- 
n. tho he could not defend himſelf by his right)“. „ 
W There is a third benefit by poſſeſſion of benefices and ſtipends, which is by ſe- 
en years peaceable poſſeſſion, whereby they have the benefit of a poſſeſſory 
W.doment, and cannot be called in queſtion but by reduction, or declarator; and 
nerefore a miniſter's poſſeſſion of his ſtipend for ſeven years, was continued, tho 
© ft partly affected the ſtock, and no title produced but a horning upon a decreet of 
Wocality, which was loſt and never booked, Dec. 6. 1672, Veitch, And a mi- 
Wriſtcr having poſſeſſed his ſtipend ſeven years after the reſtitution of Biſhops, was 
preferred to a Dean, who had a right before the year 1637, and tho' all Biſhops 
und Deans are reſtored by act of Parliament, to their rights and poſſeſſions as 
Whcfore 1637, until the Deans right were declared in petitorio, Feb. 9. 167 5, Dun- 
„. And by an act of ſederunt, poſſeſſion of benefices, or ecclefiaſtical rights, 
(thirty years after the reformation, or ten years before, is appointed to ſtand as a 
paid title, Hape, poſſeſſion, E. Hume contra E. Buccleush ; Spotiſ. kirkmen, Dec. 16. 
1622. p. 190. V 5 Ts 
| XXVI. So alſo poſſeſſion of a forfeited perſon five years, he being reputed as 
heritable poſſeſſor, is appointed to ſtand as a valid right to the King, and his do- 
natar of the forfeiture, Parl. 1584, cap. 2. And ſo it was found, tho' the do- 
patar was neareſt of kin to the forfeited perſon, and might have been preſumed 
bo have had his rights, July 19. 1623, Maxwel contra L. Weſtraw, where Hope 
pbſerves, © That the donatar was ordained to make faith, that he had juſt rea- 
Jon to affirm that the rights were wanting,” Hope, poſſeſſion. This was ſuſtained, 
$0 it was offered to be proved, that the rights were reduced in foro contradictorio, 
00 Pon recognition, Had. Feb. 20. 1611, Maxwel contra Hairſtones. The like, tho 
e forfeited perſon's predeceſſor was denuded, by a public infeftment of wadſet, 
rl End poſſeſſed alſo by a back-tack, ſeeing the wadſet might have been renounced ; 
Pd therefore it was left to the inqueſt, appointed to cognoſce by the act of Par- 
ſament, whether the poſſeſſor was reputed as heritor, or as a back-tackſman, as 
eig found Nov. 11. 1658, in the caſe of Scot of Scotſtarbet contra terants of Gar- 


zug . So effectual is poſſeſſion activ, beſides that it is the ground of preſcription, 
11 bereby property and all other rights are introduced; and faſſiuè, it is ſufficient | 


0 hold out all others, who have not a good right, and it is always favourable in 
ious caſes ; from the experience whereof is the vulgar ſaying, © That poſ- 
Ip ſeſſion is eleven points of the law ;” but the ſaid caſe is altered by a clauſe in 
je be be Parliament 1090, cap. 33. That all eſtates forfeited ſhall be ſubject to all real 

ions and claims againſt the ſame, tho' they be not raiſed nor inſiſted on within 
is C © five years preceeding the forfeiture, excepting bygone feu-duties, annual- 

PIs, and other annual preſtations, for which there is no diligence done within five 
preceding the forfeiture *. = — RTEN — 
AXVIL. Poſſeſſion as diſtinct from right, is aſcribable only to that title, by 
ich it did begin, in prejudice of him from whom the poſſeſſion was acquired, 

. Y 7 —— | | and 


Upon occaſion of the two rebellions in 1715 and 1745, ſpecial acts of Parliament were made for aſcertain- 


C * ecuring the debts and claims affecting the different eſtates then forfeited. 
. . * below II. 8. 29. | 
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and to whom it muſt be reſtored, notwithſtanding any other right in the = 
ſeſſor, to which he might aſcribe it, and which, after he had quit the poſſeſſign C withot 
might recover it, Sti, poſſeſſion, Herreis contra Anderſon ; idem, removing, (n. 
ningham contra Cook.| But as to all others from whom the poſſeſſion flowed 50 5 in 
the ſame may be defended upon all rights in the poſſeſſor, or him from whom hy I ae, 
hath tollerance or right. Tg | . 
Poſſeſſion attained without proceſs, by one who had in his perfon both a wa 
ſet and an appryling of the lands, was found only aſcrihable to the appryſing 
that the ſame might be ſatisfied by intromiſſion, as being 7zs nobilius et dur lors 
as was found July 13. 1658, in the caſe of the Earl of Nithſdale contra Counteſe 
Fuccleugh. 1 
XXVII.. The main real right is Property, ſtanding in the middle betyiy 
Community and Poſſeſſion, which precede it, and Servitude and Pledge which 
follow it, of which (%] infra title Servitudes. But the nature of Property is het 


WE contrar 
W that fat 
e 7 


AY conſent | 


underſtood\ when it is compared with Community; for in this they both ag 54 2 
that either hath a power to diſpoſe of things; and in this they differ, that con. % feu 
munity is a promiſcuous and a conjunct power, but property 1s a disjunct and t. and af} 
parate power of diſpoſal, which, if it be with diminution of any part of the fut WM poſeſſed 
or uſe, it is a diminiſhed property, and that diminution is called a Servitude c ehen 
Pledge ; but tho' the proprietar, and thoſe who have ſervitudes, have both e vx 
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power of diſpoſal of the ſame thing, yet in this they differ from community, thi 
it is not promiſcuous, but a diſtinct power, relating to diſtinct effects and intereſt, 
The way to diſtinguiſh betwixt property and ſervitude is, that the greateſt intereſ 
retaineth the name of property, which hath in it a power of diſpoſal of the fub 
ſtance of the thing, or alienation thereof; whereas ſervitude is the leſſer right 

and reacheth but 7 the fruits or uſe in part, or for a time. It will be here proper 
to inquire, into the manner of the conſtitution. of property where it was not; 

| as for the tranſmiſſion of property, being conſtitute, from one to another, i 
1 comes in afterwards amongſt conveyances, or tranſmiſſions of rights, fr, 
XXIX. The fir/t and moſt ſimple way of conſtitution of property, is by po 
ſeſſion of things common lo all men fo far as the poſſeſſor's uſe required; for, as beſot 
is ſhown, the original community of the creatures did neceſſarily carry this with i 


that every one might poſſeſs that which was poſſeſſed by no other, in fo far as ur pre 

 _ uſe required, and might not be lawfully diſpoſſeſſed thereof without his ont tath alle 
conſent, which made it to become proper to him, and that he might defend mo theſe w 
| lence againſt his poſſeſſion of it. This property began firſt in moveables, a free cre 
cloaths, and ornaments of the body, inſtruments for ſubduing the creatures, à . tbe ſea, 
darts, which are the moſt antient inſtruments of force, while man was fatisid be hind 
with the natural fruits of the earth, and ſuch other creatures as for his uſe , paſfage 
delectation, he ſeized on for the time. Ss „„ the uſe 
XVXX. Secondly, Appropriation was by man's induſtry and poſſeſſion by io power), 
duing and taming the creatures, and his affection to make uſe of them not for! wild cre 
time, but conſtantly ; for thereby not only his common right and poſſcſſion, du bor that 

| his induſtry and labour did properly intitle him to theſe things he poſſeſſed: tv ß of 
when man made ule of the other creatures, not by his own ſtrength alone, 1 ropertz 
by darts, ſtones, or the like; but made uſe of one creature to maſter others, ® ounde 
hounds, hawks, &c. theſe inſtruments of pleaſure managed by him, becim Drought 
unqueſtionably proper to him; then man procceded alſo to ſubdue and make other wi, 
proper cattle, as cows, oxen, ſheep, horſe, mules, camels, &c: by conſtant ule- et the 4 


making of their birth, fruits and work. 3 BEE. | 
XXXI. Thirdly, Property having extended itſelf to the ground, appropriated ſeat N propriet, 
for habitation, and fields for paſturage and tillage, and that for a conſtant abode, upon an- 
whereas at firſt, tho' man's uſe-making of the earth did introduce ſome kind Y, yet! 
property in it for the time, yet was it without a purpoſe or evidence of a con Bp 


or perpetual appropriation ; but men moved with their cattle from place 14 
| F wit 


„ Rights Real, or Dominion, &c. „ 
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without fixing in any one place. This fixing of the ground began firſt in houſes 
and wells, which in the places of the world firſt inhabited by man were rare, 
aaa of great neceſſity and ule, and therefore digged with induſtry, and preſerved 
Vith great earneſtneſs. Wig 3 | 

= xxx1. Feurthly, When man increaſed upon the earth, and ſocieties began to 
bc erected, they poſſeſſed whole countries, and divided them amongſt them, by 
meiths and marches ; and when any one of them {ſwelled to that greatnels, that 
W their territories could not contain them, either the whole, or the excreſce of them, 


* 


3 tho! the unjuſt ambition of ſome of them, made them expell others; yet that, as 
WE contrary to the law of nature, was abhorred, and gave occaſion to the reſt, from 
hat fame law, to concur with and maintain the oppreſſed. So that now the Whole 
bee of the earth became changed from its ori Zinal community, and there was a tacite 
W conſent of diviſſon, and property owned and eftabliſhed throughcut the world ; except 
ie few barbarous nations: and nothing was left common that could be proper; but 


and appropriation, this is alſo implied by the common conſent of nations, that chat is 
WW /:/ejed or appropriated by none or relinquiſhed, is not now common to all, but is held 
as belonging to none. 


XIII. And therefore, Fiftbly, Property is introduced by poſſeſſion of things, 


t WE-which are yet ſimply void and belong to none, and that without limitation. This 

s acknowledged by the law of nations, and their common conſent, whence is 

i WS that principle, Quod nullius eff, fit primi occupantis. And this way of appropriation 

WS Li feretb from the firſt way, whereby things common and their fruits become proper by 

„hre and poſſeſſion 3 for that being an ect of the native community, was, with 

is limitation, implied in the nature of the community; * that one might ſeize upon no 

t * more than hrs uſe required, without burt to the reſt who enjoyed the ſame community,” 
| 


a in a theatre which is common to a city, every citizen, as be cometh, may poſſeſs a 


ther of the ſociety might be hindered to be preſent io behold. So if property were now 


. the effect of that original community, when the earth is ſo ſtraitened with the in- 
at creaſe of men, it would be the ground of perpetual contention and war, that the 
lt 


poſſeſſions of ſome were unequal and exceeded, and others had not enough: therefore, 
fur preſervation of the common peace of mankind, the cuſtom and conſent of nations 


theſe ways of appropriation are by Poſſeſſion or Occupation, and thus are all 


free creatures appropriated, as fowls of the air, wild beaſts of the earth, fiſh of 
be fea, without diſtinction, upon whoſe ground they are taken; and tho men may 
- de hindered to come within the grounds of others bb, there being now no r:gbt of 
an . | 


paſſage upon account of hunting, hawking, or fiſhing (yea, tho' in ſome nations, 
e uſe of ſome of theſe free creatures be prohibited to any but to the ſovereign 
power), yet the perſonal reſtraint hindereth not, but he who ſeizeth upon any 


for! = creature in another man's bounds, it becometh his own, tho' he be puniſhable 

bu 3 that treſpaſs ©; and poſitive law may make a part of the puniſhment to be the 
@ Pos of what he hath taken. 80 likewiſe, it is the firſt ſeizure that introduceth 
n 


Pioperty, and not the firſt attempt and proſecution ; as he who purſueth or 
oundeth a wild beaſt, a fowl or fiſh, is not thereby proprietar, unleſs he had 
133 within his power, as if he had killed it or wounded it to death, or 
a 4 given the effectual cauſe whereby it cannot uſe its native freedom; as 
| OE whale-fiſhing at Greenland, he that woundeth a whale fo that ſhe cannot 
Feep the fea ſor the ſmart of her wound, and fo muſt needs come to land, is 


at | . | . 5 0 » 
* bbrietar, and not he that lays firſt hand on her at land. Tho' the falling in 
” i pon other's game when he alone is in proſecution, may be uncivility or inju- 
. et it hindereth not the conſtitution of property; tho' it be a juſt ground to 
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moved to places of the earth not then inhabited, and fixed ſeats for themſelves; 


ale foro ways of community, of which before, now only remain. In which diviſion 
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lace for bimſelf, by flanding or ſitting there: but he may not lie along, if thereby o- 


bath allowed property of things void, by occupation, without any further debate. All 
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annul the right of the firſt poſſeſſor, and make him reftore to the firſt Proſe, BAS fo! 
tor, if he continue his purſuit with a probability to reach his prey. And the, 

fore, in the laſt Dutch war, a frigat of the King's called e Nightingale, and 
French frigat being then auxiliary to the King in that war, having rencounts. 
ed a Dutch privateer who had poſſeſſed and manned three prizes, and havin by 
belted him; in the mean time the prizes made fail to eſcape ; but while the thy 
trigats were taking two of theſe prizes; a Scottiſh privateer attacked the third cal; 
the Tertoice, and made her ftrike fail; but not knowing whether the other frign WW 
were friends or foes at ſuch a diſtance, did not board her till they came 1 


g : Po. | Nor, 
and the French frigat being nearer than the Eygliſh frigat, both the French frier 


and the Scottiſh privateer claimed the Tortoice as their prize. The Ergiifh Capt T: 
ſent the prize to Leith, and declared the caſe under his hand; whereupon th derat 


Admiral adjudged 7he Tortoice prize to Rankme the Scottiſh privateer ; but th 
matter being brought before the Lords by reduction, the French privateer Purſy 
ed not but the King's Advocate; yet the Lords found, that the frigat under th 
King's pay having defeat the Dutcy privateer, who was poſſeſſed of the Torn 
and being in view and proſecution of her, that Rankine's capture and poſſeſim 
was injurious, otherwiſe than to affift the firſt attacker ; unleſs it were prove 
that the prize would have eſcaped if it had not been ſtopped, and forced to fit 
| fail to Captain Rankine, Feb. 15. 1677, King's Advocate. . TT nig 
The creatures are underſtood to be free while they are not within the pone . 0 
of any; but fiſhes within ponds are proper, and fowls, tho' never ſo wild, whil . 
they are in cuſtody. Amongſt theſe free creatures theſe which are tame ate RE © 
comprehended, but only theſe which are wild; which, if they be tame, ca 
trary to their nature, are ſo long proper as their tameneſs remains; but if they em 
to their antient wildneſs, the property thereof is loſt ſo ſoon as the owner ceach i 
to purſue for poſſeſſion ; and it is ſo long continued, or underſtood to be cont- 
nued by the mind, having once begun to be poſſeſt by bodily acts; and ther 
tore the proſecution of wild creatures will not begin, tho' it may continue the 
property of them **, Bees are numbered amongſt theſe wild creatures, whi 
therefore are not proper tho' they hive in trees, more than fowls who ſet tht 
neſts thereupon, but if they be within a ſkep, or work in the hollow of a t 
wall or in a houſe, they are proper; or while they hive, or flying away are purlut 
by the proprietar ; but thereafter they belong to him who next getteth them | 
his power: as alſo theſe which were tamed and become wild, become theirs wit 
regain and tame them again, and return not to their firſt owner. Thus alſo gen) 
pearls and precious ſtones, are appropriated by the finders. And likewiſe ad 
not poſſeſt; or which do ariſe of new, as do ſome iſlands in the ſea, or mot 
frequently in publick rivers, which by the civil law are accounted to accrelc! 
thoſe whote ground lies neareſt, proportionably to that part of the ground th 
fronts them ; but where ſuch civil conſtitution is not, ſuch iſlands are publicks 
the rivers are in which they are bred ©. 5 3 


XXXIV. The next way of appropriation, is by acceſſion, whereby the at 
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ſories of things proper are alſo proper, as the birth of all cattle, and their fu n Ky 
It is likewiſe a natural acquiſition of property, which ariſeth by accretion | Ko 
parts, accretion of birth and of fruits, and even the dung or any other pre 
* The French frigat was in purſuit of the Tortoice when the Scotch privateer took her, but at ſeveral m 1 lifferen, 
ſtance, and was a flow ſailor. This was proved before the Admiral, who preferred the Scorch private. "m we 
court of Scfiion likewiſe preferred the Scotch privateer upon this proof, that the prize would molt probab! = miſte 
eſcaped from the Eugliſb and French ſhips. The deciſion is agreeable to the opinion of Trebatius, L. 5 15 Indiſcer 
ach. rer. dom. in the caſe of a wild animal ſeverely wounded, tho! others of the Reman lawyers preferred 2 tore 
occupant, even when the perſon who gave the wound was in purſuit, and the animal had no probable che 4 
eſcaping. This laſt opinion Juflinian has adopted, 9 13. iu. cod. 3 Ds * 5 XXX 
Tais may ſeem contrary to the opinion of Trebatius, L. 5. & 1. de acg. rer. dim. The purſuit alone o.! ad bodi, 


animal will in no caſe transfer the property ; but the purſuit; with probability of ſucceſs, after a ſever 10 
given, was thought by the Roman lawyer ſuflicient to produce that effect. The practice obſerved in the was 
ing. and the deciſion in the caſe of the Tyrtoice ſloop, are agreeable to this doctrine. Re 


© $12—18, % 22. inft. de rer. ci v. Sc. L. 3.4 14. F. de acg. poſe. L. 8. F 1. et 2. ff, fam. herds. 3 . 5 
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f ſolloweth the property of that whereunto it is acceſſory; becauſe by common 
. utility that is underſtood to be comprehended in the common conſent of man- 
ind. $0 tices and all plants as the birth of the earth, are carried therewith 
nile they are growing thereupon even to ſingular ſucceſſors but if ſeparated 
r contained in moveable boxes, they are not ſo carried with the ground, as ac- 
eſſories, but are ſeparate moveables. 80 likewiſe the natural fruits of the 
ound, as graſs and herbs, are carried as the fruit thereof and acceſſory there- 
WW: But by our cuſtom, corns and induſtrial fruits, are eſteemed as diſtinct move- 
bles, even before they be ſeparated or ripe, and belong not to purchaſers of 
bad, or beirs. 0 

WS Theſe are the ways of conſtituting property by natural equity, without conſi- 
WE ration of the poſitive law of any particular nation; but no doubt, as the ſole 
We cipoſitive will of the owner, may ſtate the property of what 1s his and fully at 
W his diſpoſal, in another: ſo may the. publick conſent of any people introduce 
aps of appropriation, as they find moſt convenient tor publick good, and that 


= a 2 


© ſeri nequrt, yet. it hath the exception of publick ſanction or common cuſtom ; and 
o tho' it be not by the ſole and proper conſent of the owner, yet it is by 
i 


e conſent of that ſociety of people or their authority, wherein the ſub— 
miſſion or conſent of every one in the ſociety is implied, in fo far as the de- 
gn of aſſociation extends: and therefore jr//, in fungibles and all fuch things 
ere not diſcernible from others of /e ſame kind, poſſeſſion is generally eſteem- 
ed to conſtitute property, which is moſt evident in current money, which if it 


e not ſcaled, and during its remaining wiſealed, is otherwiſe undiſcernible, it doth 
1 far become the property of the poſſeſſor, that it paſſeth to all ſingular ſucceſ- 
el * 


oss without any queſtion of the knowledge, fraud, or other fault of the author; 


* vithout which, commerce could not be ſecured, if money, which is the com- 
von mean of it, did not paſs currently without all queſtion, whoſe it had been, 

i Wor how it ceaſed to be his d; and tho' that law relates to © the caſe of commixtion 
* money with another's money, (y one) who was not owner of it, whereby it 


eſteemed as conſumption of the money commixed, yet that ground doth ne- 
* eſſarily reach all money, ſo ſoon as it paſſeth to any ſingular ſucceſſor by com- 
erce, for thereby it is conſumed in the ſame way. 


XXV. Secondly, Upon the like ground it is, that appropriation by alluvion, n 


nd unperceivably, by the running of a river, becomes a part of the ground to 
bich it is adjected ; becauſe it is uncertain from whoſe ground ſuch ſmall and 
perceivable particles are carried by the water, and thereby alſo the frequent que- 
ons that would ariſe betwixt the proprietars, upon the oppoſite banks of rivers 


Watt of time, it maketh no difference, if at no particular inſtant the adjection be 
Wn iderable; as the motion of the palm of a horologe is inſenſible at any in- 
3 T7 tho it be very perceivable when put together, in leſs than the quarter of 
WP" hour, Fans - py EIN 

105 I. Thirdly, Upon the fame ground confuſion of liquids, which are not 
' pTVard ſeparable, altereth the property, in ſo far, that what before belonged 
F 3 dlevera] owners ſeverally, becometh now to belong to the ſame owners pro indi- 
recording to the proportion of the value of their thares ; neither is there any 


0 L. l 1 drence, whether the confuſion be made by the conſent of parties, by accident, or 
wr 3 N lake, or fault, the effect being the ſame in all: for, becauſe the parts are 
p ndilcernible and inſeparable ſo as to give every owner the individual body he had 


bre; therefore he can only receive by equivalence, the like value by diviſion. 


; XVII. Tourihiy, Upon the ſame ground, commixture of grain or other a- 
e , odics, belonging to diverſe owners, which cannot be eaſily ſeparated, or of 


2 2 any 


, | q : | 
| G78. 5 de ſolutien. e F. is in. 


either expreſsly by ſtatute, or declaration of the legiſlative authority, or tacitly by 
Conſuetude; and albeit it be a good and ſolid rule, Qzod mcum eff, ſine me alienum 


Wedmitted in all nations, for thereby the adjection of another's ground inſenſibly, 


prevented; and tho' the adjection may be perceivable and conſiderable in a 
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any materials in one maſs, work or artifice, if they be not ſeparable, they induce 
a communion proportionable to the value of the ſeveral ingredients: and tho 3 
the ingredients remain without alteration of their ſubſtance, fo that in ſubtilyy 

* 91 


Tit. 


contex 
Ws oround 


the property of each part might be conſidered as remaining with the formt 215 
owner, not only in commixture, but in confuſion, alluvion and money: yet pu. . 3 6 
blick authority for utility's ſake, conſtituteth or declareth the property in manner L the 
foreſaid, which is alſo conſequent from neceſſity, and the nature of the thing, ber 8 
tho' there were no poſitive law; and ſuch commixtures are not like the cm. erty 0 
mixtures of a flock, where every individual is diſcernible and ſeparable, as hy. be 108 
ving the ſeveral marks of their diſtinct owners; and if a commixture in thy Wow 
caſe ſhould become undiſcernible, it would of neceſſity introduce a communi. Contrar 
ty; as if different flocks of unmarked lambs ſhould in any way fall to come . be conf 
gether, ſo that the owners, or the ſervants, could not diſtinguiſh their own, there nion | 
were no remedy but to divide according to the number belonging to the ſevera Mer Ape 
owners, and till that diviſion were made, every owner had a proportionable in. WW,-r,:- 
tereſt in every individual, ſeeing none of them could ſay or inſtruct this or tht N therewi 
to be properly his own. _ Pg 5 _ ce, a 
XXXVIII. Fifthly, Poſitive law for the common benefit, conſtituteth property er, wi 
by neceſſary conjunction in conſtructure; ſuch as the Roman law de tigno fund, Mal, o. 
whereby a beam, or any other material built in a houſe, becomes proper to the , ; far 
owner of the houſe or building, that policy be not prejudged by demoliſhing of Hr cabin 
buildings; which therefore taketh effect whether the materials be made uſe of i ground 
bona or mala fide ; yea, tho' the materials were affected with theft, which in - only « 
ther caſes is /abes reals, the publick intereſt would not ſuffer demolition, but ; and 
give the prior owner the value, ſecundum pretium afeftions, and further puni bo the 
the tranſgreſſor; as the Roman law gave the double value; but if before re- for in th 
_ ceiving of that ſatisfaction, the building come to be demoliſhed, there is no doubt nd; 
but the owner of ſuch materials will recover the ſame, re: vindicatione &. bf anot! 
XXXIX. Upon the like ground of common utility, the Roman law did con- bat the 
ſtitute property by contexture, whereby the materials wrought into cloth, gar- or prof 
ments, or other artifact, did become the property of the owner of that artifat, Mparchme 
if without deſtruction thereof, or confiderable detriment thereto, ſuch materials ereto i, 
could not be ſeparated therefrom; in which they made no difference, whether and ther 
. theſe materials were made uſe of oma or mala fide ; nor did the inherent laber of z. 
materials ſtollen, hinder the acceflion and appropriation thereof by contexture ' Fay as p 
but both in conſtructure and in contexture, he who thereby acquireth the pt, er, or 
perty of materials belonging to other owners, ſeeing the reſtitution thereof paper or 
ceaſeth, he is liable, not only for recompenſe, in quantum locupletior factus eſt, but ao i bereof 
for reparation of the damage of the former owner, in which the manner of acquil- Wire ver 
tion is conſidered ; for, if the materials of others be made uſe of, in conſtructut N many 

or contexture bona fide, the ordinary value thereof is only due, but other wiſe the titten, 
greateſt value, according to the eſtimation of the former owner per pretiun off o be ca 
ctionis. „ „„ 2323ͤͥrm XL. I 
In contexture it is conſidered, what is the deſign of the Artifact, that it mi , for 
appear what is principal, and what is acceſſory; as in cloaths, the materials, tho aly, all 
much more precious than the cloth, are acceſſory thereto, and the property ond, 
the whole befalleth, not to the owner of the materials, but to the owner of the vl to ex; 
cloth. And precious ſtones ſet in rings are acceſſory thereto, tho' more pre” e the 
ous than gold, or any other material of the ring. But otherwiſe, if a gem i policy 
fet in gold, the gold becomes acceſſory thereto ff; and wherever the caſe 15 05 le, he 
bious, that which is of greateſt value carrieth the property of the whole. Albelt th me acer 
controverſies of this nature have been ſeldom moved with us, as to conſtructufe, c & anot 

| contextule: to be de 

* The commentators on the civil law diſtinguiſh here between a Lena fide and a mala fide builder; again : 
firſt they only allow to the owner after the fall of the building a rei windicatio of the beam in caſe the double IL 23.4 
not before recovered ; but againſt a mala fide builder they allow action for the beam, even altho' he had ale \ 26, % 


paid double. This diſtinction does not appear to be very well ſupported by the texts they quote from the corpus fuk 
f & 26. inſt. de rer. div, L. 14. §13.—10, J. 20. F. de aur. argent. lrg. 


Irit. I. | Rights Real, or Dominion, &c. 183 
E contexture 3 yet it is not to be doubted, but we would proceed upon the like 
Wounds of equity and utility. 3 5 

Vdon the like ground of acceſſion, queſtions in relation to pictures are to be 
W ..olved ; for if the ground, board, or table of a picture belong to one, and the 
ame be painted by another, either for his own uſe, or for the uſe of a third par- 
n, there doth not continue two diſtinct properties, one of the board, and ano- 
ther of the picture, nor a communion by proportion of intereſt, but the pro- 
berty of the whole befalleth to one, as to which, there was a contrariety betwixt 


Wow the board, as acceſſory thereto, and carried therewith s; but Carus on the 
contrary attributed the board as acceſſory to the picture 25; and tho' both dh ines 
be confirmed by Jauſtinian in the Digeſts; yet in the Inſtitutes he prefers the o- 


* Apelles ſhould follow a board, tho” of the loweſt value, albeit before, purple 


Wtherewith . Poſitive law may determine this point either way, without inju- 
ce, according to equity and expediency ; but there are diverſe cafes in the mat- 
Wicr, which ſhould be diverſly reſolved; as, if any picture be painted upon a 


% 4 port, wherever the picture is, for ornament of its ground, as when a ſhrine, 
Wor cabinet, or the like moveables, are painted, becauſe the adorning of the 
ground is in that caſe deſigned ; but a face, or any other picture where the board 
Ws only deſigned for it, the board is moſt conveniently eſteemed as acceſſory there- 
Wto ; and in all caſes, the owner of the whole is liable in quantum lucratus eſi, even 
tho the painting be done by him who knew that the ground was not his own; 


Pandi; for it cannot be imagined, that the making uſe of an inconſiderable board 
pf another, ſhould infer the purpoſe of gifting a fine picture thereupon, neither 


„r profit, did the ſame to gift, but to ind the other party. So writing upon 
„ rrchment, paper or other tables, was by the Roman law accounted as acceſſory 

| thereto i, which is very diſſonant from that which is there determined of pictures; 
rad therefore, is every where in deſuetude, as is obſerved by Grotius, Minſynger 
33. 1½. De R. div. and others, both as to writing and printing, in the ſame 
ss painting; for if the writing be upon the wall or other moveables of ano- 
„er, or if it be upon the books of others, it cedeth thereto ; but if it be upon 
of Paper or parchment, the defign and uſe whereof is for writing, and the uſe 

% bereof is conſumed and loſt by writing, it doth follow the writing; and it 
lere very unreaſonable to think, that the evidents and ſecurities of lands, or a- 
e manuſcript, ſhould be acceſſory to the paper or parchment whereon they were 

the ritten, and which were only deſigned to bear and preſerve the writ, and it not 


be carried therewith. 


7 


1% for thereby all buildings of houſes, walls, wells, dykes, &c. and gene- 
ho aly, all things fixed to the ground, or walls, are accounted as parts of the 
a pound, and paſs therewith, tho' not expreſſed, to all ſingular ſucceſſors ; and 
the eto executors, but to heirs; and thence, not only the materials of others be- 
ect * the owners of the ground, on which they are builded, and for preſerving 
1 be policy, cannot be demolithed, as hath been ſaid of conſtructure: but like- 


le, he that builds with his own materials upon another man's ground, the 


Ime ac : ; 
: creſce to the ground, and if the owner of theſe materials knew the ground 
2 0 inther's, the Roman law gave him no recompence therefor, but preſumed 
= aw done animo donandi, which is rather penal, in hatred of theſe who in- 

croach 


of le | 
le 198 | 3 5 | | | | 
kerl 5 ber 1 3 J. De rei wind. 88 L.g9.4 2. J. De acquir. rer. dom. ih 34. inſtit. De rer. divi/. 
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be two Roman juriſconſults, Paulus and Caius, for Paulus allowed the picture to 


14 
FF 
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bpinion of Caius b, upon that reaſon, that it were ridiculous, that a precious picture 


ernanents, tho of greater value than cloth, were declared by him to be carried 


W+rall, or other immoveable, it doth neceſſarily cede to the ground thereof, and 
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Wfor in that caſe, the preſumption is not ſtrong enough, that he did it animo do- 


tht they who paint a wall, ſhrine, or box of others, being artiſans, who work 


XL. Itis a rule in the Roman law, which we follow, inædificatum ſolo cedit 
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croach upon the ground of others, than from any ſufficient ground of-preſumpi. 


on; and therefore our cuſtom doth allow a recompence to the builder, in ſo far Y 5 
as the heritor was profited thereby, in that he might get a greater rent for un ® 
building, Feb. 5. 1692, Sandilands contra L. Niddrie *. But building of houſes , wil 
tenants for their own uſe, tho' at their removing, they leave the land in «bet; „ 25 
condition, than at their entry, they get no ſatisfaction therefor without PaQtin, I Ao 
And a hferenter having rebuilded a jointure-houſe, which was burnt by acciden "0 
in her widowity, and re-built by her ſecond huſband, was found to have no fat. AA bout 
faction therefor, except the houſe had been accuſtomed to be ſet for rent, 0 Ee] 
that the liferenter or her huſband had no power to demoliſh any thing that Was 23 FM 
fixed to the ground, Feb. 2. 1672, Captain Guthrie. But an appryſer havins WE... 
re-builded a burnt hooks was not preſumed to gift the fame to a liferenter, 1 ad! 
; beit her (prior) ſaſine was regiſtrate, but ſhe had her option, either to get nde 
much out of the rent of the tenement, as it was worth before the reparation, found 
or to have the poſſeſſion of the tenement, paying the annualrent of the ſun; one 
neceſſarily and profitably wared upon the reparation thereof, during her lik, H dode 
Tan. 24. 1672, Hacket. 5 : | = nofſe 
XLI. There remains to be cleared, that appropriation which is by Specification WA 1678 
whereby of materials belonging to other owners a new ſpecies is produced, whe. che c: 
her the product belongs to the owners of the materials, or to him for whon nor u. 
the work is made. As to which the two great ſects of the antient lawyers wer W by wr 
divided, Proculus and his followers attributing the property of all the materials» 166 4 
him that made the work, and Sabinus and his, attributing the whole to the own. WM move: 
er of the materials: but Tribonian midſeth the matter thus, that if the produit Captai 
can eaſily be reduced to the firſt matter, the owners of the matter remain proprie- MW of the 
tars of the whole, as when a cup or other artifact is made of metal; but other. tion w 
wiſe the materials cede to the workmanſhip, not only when the materials are c-. WM oneror 
ſumed, but even when they remain, and cannot be reduced to their firſt nature; ritter 
; as wine of other mens grapes, malt of other mens bear, cloth of other men been a 
wool, and even a ſhip of other mens timber; but not by malting of barley ere d 
or dying of cloth, or the like, which change not the ſpecies. Conanus, lib. ;. | 
of opinion, that whether the workmanſhip or the materials be more precious 
the property is carried by the value. And Grotius is of opinion, that there ariſeth * 
a communion, as in confuſion of liquors, proportioned according to the valued | 
the materials and workmanſhip. Poſitive law, or cuſtom, may, without injuſtice, BG 
follow any of theſe ways, reparation being always made to the party who los BW. 7 
His intereſt, unleſs the preſumption be ſtrong enough to infer, that the wor: II. 7 
manſhip was performed animo donaudi, by him who knew the materials belong: III. § 
ed to another. Ce Fo To NV. P 


XLII. In immoveables the conſtitution or tranſmiſſion of property, is expreſ 
in writ, and is parted in many intereſts ; but in moveables, property is limp 
and full without ſervitude, and there is no cther intereſt.in them, unleſs they ke 

impledged * ; neither needs the title of conſtitution, or tranſmiſſion of ptopei 
in moveables, be inſtructed by writ, or preved otherwiſe, but is preſumed fron 
poſſeſſion; and therefore, for the reſtitution or recovery of moveables from 1 
poſſeſſor thereof, it is not ſufficient to inſtruct that the purſuer had a right there 
to; as being the birth or fruit of his ground or cattle, or as being bought by jul 
and in his poſſeſſion; but he mult conaeſcend and inſtruct the manner how d 
poſſeſſion ceaſed, as being either taken from him by violence, or by ſtealth, ; 
having ſtrayed, and being loſt or the like, Nov. 18. 1680, Forſyth ; and the e 
{on thereof is, becauſe moveables paſs without writ, and oft-times without " 
nefles; and therefore, whatever right a party once had to moveables, 1t 15 A 
{1med to be tranſmitted by donation, ſale, or otherwiſe, unleſs it be prove % 


* 'This deciſion not found. gc | ADs RM | | 3 

This ſeems to be a miſtake, and 1s contradictory to what is ſaid in the line immediately proceeding; of 
author probably had in view what is obſerved by Caius, I. 7. § 7. fin, H. De acg. rer. dome that thre 
of grain 15 not to be conſidered as creating a change of the ſpecies. "hg 


* See above I. 14. 4. LL 
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be boſt poſſeſſion, as aforeſaid or otherwiſe, that it be proved by the defender's 
th. that when he acquired right, he knew the thing in queſtion to be the pur- 
ort 5 roper goods; for in that caſe, even his private knowledge will prejudge 
: 5 Lo he had bought it at a competent rate; tho' it be not ſo in heritable 
F riehts, to whole conſtitution and tranſmiſſion, writ and folemnitics are neceſſary ; 
S_-1 will it avail, tho' it were a horſe bought in public market and booked 
| for we have not the privilege of fairs which the Engliſh have, that horſe 
W ght in public market ſhould be ſecured to the buyer, without further queſtion, 
but kc buys the ſame with the peril of the ſeller's right, March 19. 1639, Fer- 
Hence it is, that in all actions for recovery of moveables, there is no 
more libelled, than that the moveables were the proper goods of the purſuer, 
and in his poſſeſſion, for ſuch a time, by ufing the ſame as his own proper goods, 
and condeſcending how he ceaſed to poſſeſs, as being lent by him, which was 
W {1nd relevant to be proved by witneſſes, tho' the queſtion was of a book of a 
W conſiderable value (above a bundred pounds), Jan. 27. 1665, Scot ; or that the 
W -0ods did ſtray, Feb. 3. 1672, Scot of Gorrenberry; or if the goods were in the 


Ig poſſeſſion of a defunct at his death, the preſumption of ſale ceaſeth, July 4. 
W 1678, Home; or if there be a ſtronger contrary preſumption; as was found in 
W the caſe of jewels, which the defender neither could ute as proper to his quality, 
nor was he a merchant or jeweler ; theſe jewels having been once impignorated 
by writ ; in that caſe poſſeſſion was not found ſufficient to infer property, Dec. 12. 
W 166;, Ramſay. And even in the caſe of ſhips, which are the moſt conſiderable 
moveables, property was preſumed by poſſeſſion without writ, 
Coblain Hamilton; and the property of money was inferred, by having the key 
W of the cheſt in which the money was unſealed, unleſs a contrary poſitive proba- 
W tion were adduced, June 18. 1675, Taylour. Yea, moveables acquired bona fide, for 
W onerous cauſes, were found not liable to hypothecation or 76 the conditions of a 
Fritten diſpoſition of them, in favour of the acquirer's author, unleſs they had 
e been affected with diligence, when they were in the hands of him to whom they 
ere diſponed with theſe conditions, Dec. 17. 1675, Creditors of Maſtertaun'., . , 


uly 26. 1673, 


XV. The Dutch declaration of war. 
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7 Repriſals, where, of Prizes, &c. 
los . Repriſals, or letters of marque. 

ork- ll. Repriſals, bow limited. | 


Pl. Spoil in war, how ufed. 

Ap Private intereſt in public war. 

„ Juriſdiction of the Admiral, and 
Lords of Seſſion in prizes. 


r*. Rules in condemning prizes. 


penn. Grounds of confiſcating neuters ſhips. 
un. Denncioricn of war muſt precede. 


ther BR. bet is comnterbond, 
„ Soldiers are counterband. 
ow I. What other perſons are counterband, 


0 | 
th " III and the ſeveral treaties thereanent, 
bh wi I} How regulated in the laſt Dutch war, 
t ol Counter aud confiſeates, tho the 
I» 97 ö ö 197 
-4 th Ship be only ſeized in her return 


rom the enemy's port. 


Aaa 


Counterhand how proveder preſumed. | 


| 18 . . 
” below III. 2. 7. IV. 30. 9. & 10. | above I. 14. 4. 


XVI. Other grounds cf confiſcation. 


XVII. A part belonging to an enemy makes 


the whole ſhip prize. 
X VIII. The hading makes the ſhip prize. 


XIX. Contrivances in the laſt Dutch 


War to prevent confiſcation. 


XX. Preſumptive grounds of confiſcation 


XXI. As, for want of documents. 


XXII. For double documents. 


XXIII. For throwing papers over board. 


XXIV. Evidences of contrivances. 


XXV. How @ part is confiſcated and the 


reſt not. | 


XXVI. Grounds of confiſcation not ſuſtain- 


ed. 


HES E being the ways of appropriation by private right, appropriation by 
Public right is by war and force, where there is no common judge or au- 


thority; 
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thority ; for in that caſe equity, and that common juſtice which is acknowledge or 
by all nations as the rule of right and wrong, eſpecially in ſo far as it is o 1. 
by the law of nations, is a ſufficient warrant for obtaining ſatisfaction by fam WM 555 8 
where it is denied by juſtice; but our deſign here being only to conſider vriva, ori 
; 2 5 . a the 
rights, we ſhall but notice that which by publick authority is allowed in leren, 
caſes to be the peculiar right of private perſons, which doth only reach mo. | 5 
ables ſeized upon by repriſals, or the goods of enemies or their partakers taken, Wi ney 
publick war. 5 5 "The 
I. Reprijals, or letters of marque, are granted by princes or ſtates, by ther 4H wn 
warrant or commiſſion, to feize upon the goods of all perſons under the dominig: nok 
of ſuch princes or people, who have refuſed to make juſt reparation, for the hich 
wrongs and damages done by any of their ſubjects, which the law of nation - theſe 
doth juſtly and neceſſarily allow, for the common good of mankind, for if pu. - that 
vate perſons be injured, by thoſe who are not under one common authority win Wh. ..n de 
them, by piracy, pillage, or otherwiſe, oft-times they cannot know the injure, hee w 
and all force being ſtated in public authority, they cannot make uſe thereof y y. 7 
redreſs or avenge themſelves; and therefore they can only make application ve 5: 
the-ſovereign authority of that ſociety of people, whereof they are members, f Ses 
repreſent and inſtruct the injury and damage ſuſtained by them, by the ſubeꝶ ior dete 
of thoſe other princes or ſtates, and thereupon deſire that a redreſs may be de. pon CC 
manded, which is ordinarily done by ambaſſadors or other miniſters of ſtate; ant i:tc fc 
if redreſs be not ſo obtained, the ſovereign authority of the perſons injured ma, tructed 
and ought to give commiſſions for ſeizing upon the goods of any of the people er reduc 
of that ſociety, whereof the injurers are members, till juſt ſatisfaction and re ueſtion 
paration be obtained; and tho' there be that ſingularity in it, that the goods here i: 
_ thoſe who did not the injury, are taken to ſatisfy the ſame ; yet therein there! pnly wh 
not only neceſſity, but moral juſtice, allowed and approved by the cuſtom of al iMWſips be 
nations, by their common conſent; for without this ſocieties could not be pt ie Lord 
ſerved; and therefore, the publick afiociation of people implieth this in it, uu edged, 
the ſociety is liable for reparation of the injuries and damages of any of their 6 iMance, + 
ciety, when reparation is refuled. TE, And by t] 
II. Repriſals ought to be limited to a juſt ſatisfaction, and therefore what is ther: ate cau! 
by ſeized ought to be adjudged in courts of admiralty, wherein it ought ore the 
proved, that the goods ſeized belonged to perſons of that ſociety, of which tit atters, 
injurer is a member, and to be valued according to the rate they are worth, wer ind ther 
they are brought in, and to be adjudged, in ſatisfaction to the injured of td othe 
damage and intereſt, in whole or in part: fo that the excreſce ſhould be fort- {icing on 
coming to the owner thereof; the expences of recovery being alſo ſatisfied ; and ieaſons o 
o ſoon as ſatisfaction is obtained, the repriſals ought to ceaſe: neither doth tit d com 
_uſe-making of repriſals in this juſt order and meaſure, import the breach d er unſy 
treaties, or common peace, or infer publick war, tho' they may become the 0 WWoncerne 
caſion thereof. 5 N . Vun. of the 
III. But when the injury is publick and atrocious, the law of nations hath : 1673 
ceſſarily and juſtly allowed publick war, not only to reach the moveables of pa ſonjunct 
blie enemies, but their territories, juriſdictions and eſtates, wherein the pied thi 
tion of ſatis faction cannot be fo meaſured, nor is it fo confidered as in reprilas bel, Wh 
That which accrueth to private perſons in war, is only the giving of quarte, e reaſy, 
getting of ſpoil, in fo far as the fame is allowed, or permitted by the command omts for 
in chief, or warranted by publick authority; as is ordinary to the ſoldiers upon 10 I either 
feats of their enemies to ſeize upon, and appropriate to themſelves ſuch movea the 4 
as are upon their enemies perſons, or in their baggage : and ſometimes for the er ng pre 
couraging of ſoldiers beſieging, and for the obſtinacy of the beſieged, the * ey did 
der of places gained by force, is for ſome time permitted, and ceaſeth ſo oy Xceed x 
countermanded. In other caſes, what belongs to enemies is confiſcated for pubic Wn junct 
uſe, and then ſoldiers ought to be contented with their wages. | | Bly, the 
IV. The main private intereſt in public war, is that which accrueth by co flips 6; 


milo 
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ons granted by the admiral, for ſeizing and appropriating of the ſhips and 
odds of publick enemies, and of thoſe who become partakers of the war, and 
ho carry not themſelves as friends or neuters, to the princes or ſtates engaged 


te war: for by our cuſtom albeit ſuch ſhips and goods be confiſcated as pu- 


ck, belonging to the King or States; yet private perſons, who undertake thefe 
ommiſſions, have for their expences the profit of theſe ſeizures, paying a fif- 
enth part thereof to the King, and a tenth part to the Admiral. 

W There have been many queſtions as to the rights and intereſts of allies, and 
euters, very fully and accurately debated, and decided in the ſeſſion, upon occa- 
oa of the late wars betwixt the King and the States of the United Provinces, 
Which, becauſe they are of great uſe, for clearing the important points that occur 


e hall in the cleareſt and ſhorteſt method we can, give account of what hath 
een determined in all the prizes which came before the Lords of Seſſion in 
Wihcſe wars. 5 by 


v. The Lord Admiral of Scotland is the Judge ordinary and the ſole Judge in 
1 Wc firſt inſtance of all prizes taken at ſea, but in the ſecond inſtance the Lords 
e Scion (who are the ſupreme Judges in all civil cauſes in Scotland, which are 
i Wot determined by, or depending before the Parliament or their commiſſioners), 
- _ pon complaint of iniquity committed by the Admiral, before final ſentence, advo- 


Weucſtions in matters of prizes come to be debated and determined by the Lords. 


of WE here is no queſtion, when the goods and ſhips ſeized belong to enemies, but 
ah when they do belong, or are pretended to belong to allies or neuters, the 

a Whips being furniſhed with many falſe and double documents for that effect. So 
de. he Lords, upon complaint of iniquity committed by the Admiral, it being al- 
u ecgcd, that the Lords were not judges in the matters of prizes in the firſt in- 


Wiance, yet they found, both by the amplitude of the power of their juriſdiction, 
and by the cuſtom in former times, that it was competent to the Lords to advo- 


ſts ate cauſes from the Admiral upon iniquity, albeit the proceſs cannot begin be- 
b. ore them in the firſt inſtance; for as they are the King's ordinary council, all 
the atters, not belonging to the juriſdiction of another court, belongeth to them; 
der ad therefore they may, and oft have advocate cauſes from the Juſtice Genera!, 
het nd other Judges in criminal cauſes; albeit the Lords cannot decide theſe cauſes, as 
ir eing only Judges in cauſes civil, yet they may advocate the ſame, that in caſe the 
and, eaſons of advocation be relevant and proved, they may remit the cauſe to the proper 
1 ti d competent Judge, if the 3 of advocation be upon incompetency, or to o- 


foncerned in the cauſe, or nearly related to the parties, or having enmity againſt a- 


be 1673, it being alledged that the Admiral had committed iniquity, in granting a 
of Pajinct probation for proving the property of the ſhip and loading: the Lords 
m und this no relevant ground of advocation of the cauſe, it being in arbitrio ju- 
[119% | | 


eis, Whether to grant a conjunct probation before anſwer to the relevancy of 
x realons of adjudication ; or to diſcuſs the relevancy firſt, and then to admit the 
nts found relevant to probation ; but in the other way, witneſſes are adduced 


oy 7 clther party: yet this being only ex nobil: officio, the Lords remitted the cauſe 
p the Admiral, and ordained him to proceed to diſcuſs the relevancy, there 
. s Pregnant grounds of adjudication inſtantly verified, and upon his refuſal, 
p ; Ud advocate the cauſe to themſelves ; they did alſo ordain the Admiral to 
ny ee upon the evidences adduced to adjudge or aſſoilzie, without allowing a 


PIJUnct probation before anſwer, and declared, that if he proceeded not accord- 
>) they would advocate the cauſe, albeit the Daniſh treaty bear, * that their 


„ jn 


a theſe controverſies, and for vindicating of the public juſtice of this kingdom, 


. ate ſuch cauſes, wherein they ind probable ground of iniquity alledged and in- 
Wcucted, or in the ſecond inſtance, after ſentence, do grant letters of ſuſpenſion, 
r reduction of the Admiral's decreets; whereupon all intricate and difficile 


Ver unſuſpect Judges, if the reaſon be upon the ſuſpicion of the Judge, as being 


of them; and therefore, the Lords in the advocation raiſed by Cap. Giliers, une 


"ps ſhall not be meddled with, or their goods diſloaded, till they be adjudged 
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| ſtance, of prizes brought before the Admiral of England, Dec. 17. 1673, Cap. 


| braſs, lead, pitch, tar, and the like, which are therefore called counterband goods 


y - 27 | . . ls 
by their trade is promoted, and they enabled to maintain the war; or by cf 
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« in a court of admiralty ; ” for the Lords are the King's great court of admit. 
ty, in the ſame way as his commiſſioners in England are judges in the ſecond jp. 


tain Stuart. But advocations, as they are now diſcharged from the Admiral in nu. 
ritime cauſes, by act 16. P. 1681, ſo they may feem diſcharged from the Lords 


of Juſticiary by their late conſtitation, act 16. P. 1672. E 
VI. When queſtions concerning prizes come before the Lords, they do ng plac 
exclude the defences of ſtrangers, as being competent and omitted in th. 1890 
firſt inſtance, tho' that be a rule by our cuſtom, but do proceed accordins 58 
to the common law of nations, and fo they decided, July 23. 1667, Hay Y A ” 
Jurgan, which was the firſt caſe occurring in that queſtion, and was alway WA s 1 
followed thereafter : for the rule by which the Lords have always proceeded n RF ” 
the matter of prizes hath been the law and cuſtom of nations; and therefor: "6 
the tenor of a commiſſion granted by the Admiral, Feb. 21.1668, Bartbahmu Wi 155 
 Parknen *. And the treaties betwixt the King and his allies, in fo far as they ex 
differ from the common law of nations, have always been allowed by the Lord, 1 1 
as exceptions from that general rule, and good defences to the people, com. © the 
prehended in theſe treaties. In dubious caſes the Lords have proceeded by by 
the King's inſtructions, ordinarily adhibited to the admiralities of all his king. N 
doms, that they might keep one uniform rule with ſtrangers, in which, not of. 3 5 
ly reſpect hath been had unto juſtice, but even favour towards allies, and poli 50 by 
cy and prudence towards all neuters, that none of them might receive offence, Pond 
by the extenſion of juſtice in favourable caſes. VVV 1 be 
VII. The ground of juſtice for confiſcating the ſhips of thoſe who are not e. Y 
nemies, is, that they have aſſiſted the enemy in carrying on the war, and there 19. 16 
became acceſſories to the war, and by that delinquence do confiſcate the ſhip MM xX. 
and the loading, by which they have had acceſſion; for the law and cuſtom d 1068, 
nations hath very fitly reſtricted the reparation of this delinquence, ſo as not to 3 
| ſtate the parties offenders as enemies, and thereby to make all their goods con- cal caſ 
fiſcable as enemies goods, but doth limit the fame to thoſe ſhips, in which the treaty | 
_ concourſe is acted, if they be ſeized in that voyage, in which they give aſſiſtant he mo 
with counterband, and the like, or in their immediate return. = counter 
Engagement in war by princes and ſtates, cannot juſtly hinder the tree trac which 
of other people, upon whom neither party hath either obligation or juriſdid. band g 
on; but the common conſent and cuſtom of nations requireth an equality a Capt, A 
neutrality in all other parties, that they concur not in the war with either path ele, be 
forbearing affiſtance in the war, which is by furniſhing them with men, infir- fore, it 
ments of war, materials ſpecially requiſite for the preſent war, money furniſhe Fful 18. 
for pablick uſe, and in ſome caſes victual **, as when it is carried to places he- The: 


ſieged; and other things which have promiſcuous uſe in peace and war, when BH reaty a 
there is a ſpecial application thereof to the neceſſary uſe of the war; 45.1% 


or prohibited goods ; and by the denunciations of war, intimation 1s ordina 
matie to neuters, from what things to abſtain, as from carrying of counterbal 
g50ds towards enemies ports, or carrying the goods and ware of enemies, whett 


ing on their trade under the colour of the trade of neuters ; and therefor, 
time of war, neuters do inſtruct their veſſels with paſſes and other — 
for proving that the bottom and goods belong to their ſubjects, who are free- el 


and that the parties engaged in the war, or any of their ſubjects, have no "I 
54 | theres! 


| | | f 
* The admiral's commiſſion authoriſed the ſeizure of ſhips in the return of that voyage in which they wy 
ricd counterband to the enemy, tho' no counterband {hould be found at the time of the ſeizure. Thist : 1 
of ſefiion in an aſter caſe, July 16. 1673, Captain Lye, determined to be the law of this country, $14 pay 0 
In the deciſion quoted they found, that this point could only be determined by the law of nations, 45 
they ordered an enquiry; and that the tenor of the Admiral's commiſſion was not to be the rule. 700 
** Sce a letter by order of King Charles II. to the court of ſeſſion, inſerted in the acts of ſederunt, 
1673, | | 
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merein; which paſſes are upon the oaths of the owners of the ſhip, or maſters 
mereof, and thoſe who embark the loading ; and where there is any treaty, the 
W mula of ſuch paſſes uſeth to be expreſſed, always including an oath, and to 
be given before ſuch magiſtrates as are agreed upon in the ſaid treaties. 

VIII. Seeing then the acceſſi of neuters is a delinquence, it can have no 
place where there is not a publik denounced war, which is preſumed to be 
baown to the delinquent; and therefore 4 ſhip and goods belonging to neuters, 
W .c:c not found prize, becauſe carrying counterband goods towards the enemy's 
borts, unleſs the war had been notourly Known at the place where they looſed, 
, be time they left it, and acts of noſtility, and declaring of prizes, in neigh- 
Y bouring places, was not found ſuflicient, July 23. 1667, Hans Jurgan. The like 
Vas found of a ſhip of Hamburgb, carrying counterband goods to Daniſb ports, 
aer acts of hoſtility betwixt the King and the Danes, becaule the {hip was taken 
before the proclamation of the war againſt the Danes, Feb. 25. 1668, merchants 


/ Hamburgbb. | 35 5 . 
IX. If hips have in them counterband goods, they may be brought up, 


„e port be not expreſſed upon oath, o be not a free port, or be contradict- 
Ya by the oaths of the ſkipper and company, which infers a full probation, in caſe 
„ey acknowledge an unfree port; and a preſumptive probation, in caſe the paſs 


bear not a free port, is a ground of ſeizure; yet it admits of a contrary probati— 


Hand, which was found might be elided by a poſitive contrary probation, Feb. 
11 1673, the owners of the Palm-tree and Patience. ni 


X. Amongſt counterband, pitch and tar were found comprehended, Janitary 14. 
1668, Capt, Allan; timber proper for ſhipping, as maſts, &c. is unqueſtionably 
counterband, but timber of promiſcuous uſe, is not counterband, except in ſpe- 
cal caſes, for the peculiar uſe of the war. There is a particular article in the firſt 


counterband, yet the King declares, theſe ſhall not be ſeized upon that account, 
which was not found ſufficient to defend a Swediſb ſhip carrying ſuch counter- 


ict band goods, not being the product of their own country, Fanuary 14. 1668, 
and Cit, Allan, In the laſt treaty betwixt he King and the Swedes, there is an ar- 
cle, bearing, That counterband ſhalÞ be prize, „i deprebendatur; and there- 
" fore, it was thereby inferred, that the ſhip and remanent loading was not prize, 
the jul 18. 1673, Capt. Winchefier. The like July 24. 1673, Capt. Donaldſon. 

be There was the like article, both as to counterband, and enemies goods, in the 
rc Bit] at Preda, betwixt the King, the Dutch, the French and the Dauiſt, at the 


fond Du!ch war, it was not found effectual in the ſubſequent war, upon a let- 

N from the King x. A ſhip was not found prize for carrying of victual or 

honey to an enemy's country, July 16. 1673, Capt. Lyel. = 
al. There is no doubt but carrying of ſoldiers to the enemy's country, of 


rm yh. 9 : : 
- ui nition ſocver they be, is counterband, and uſeth to be expreſſed in the 
Cat! 88 „ | | | 
* * of allies generally, under the name of men, which can only be under— 
4 q 1 . o . 7 0 5 
N 15 991 of ſtrangers when they are actual ſoldiers in the enemy's ſervice, for there- 
„Alen | | 


4 there is a greater participation of the war, than either by carrying of ene- 
5 goods, or by carrying the inſtruments of war towards the enemy's ports 


1 1 , | 7 
Kale paſſengers who are neuters, may freely go to the ports of enemies 
fading, 


B b b come 


. eter wrote by order of King Charles II. inſerted in the acts of ſederunt, July 8. 167 3. 


LY 


on, for proving of the true port, Jan. 21. 1673, Hendrick Auderſen. The like was 
W found, where the paſs made the port uncertain and ambiguous, bearing London 
u be the port, but a greater fraught promiſed, if the ſhip was brought up into 


treaty betwixt the King and the Swedes, by which it is declared, that in regard 
the moſt of the materials of the Swediſh trade are pitch, tar, maſts, Sc. which are 


Peifcation of the firſt Dutch War; but that pacification being broken by the 


travelling, or any other end, not being found or preſumed, to be- 
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come citizens or ſoldiers there, but reſiding only as factors for ſtrangers ; and G 


Ti 


not contributing with the enemy to the war, they do not exceed the boungz gx 8 
neutrality. | = 
XII. The difficulty is greater in caſe perſons belonging to the enemy's coun. ah 
try, be carried in the ſhips of allies or neuters, and there is little doubt but te | = 
perſons of enemies, reſiding in the enemy's country, and contributing to the wa, Ml 116 
have the ſame or more effect, than the carrying of their goods, tho' that hath bon : 
not occurred to be determined with us, and there is leſs doubt, that being bm fy 
in the enemy's country, or having reſided there as citizens, but having left th. MK ns | 
ſame before the war, doth no further ſtate them as enemies, than that by ther : wo 
language, or other evidence, they are preſumed to be enemies, unleſs they make this 
it appear, that they had left the enemy's country, and fixed their reſidence u! 
elſewhere: neither will any burdens impoſed upon their lands or houſes, in. 1 the 
port their concourſe in the war as enemies. There was a ſpecial conceſſion b C .... f 
the King in favour of the King of Spain, that becauſe the language of his ſub. gat 
jets in the Netherlands, is the ſame with theſe of the United Provinces, that there fs 
ſhould be no ſeizure of the ſhips belonging to his ſubjects, upon account of being minat 
| ſerved, or navigated by Hollanders. There is alſo an article in the Sediſb treaty, WM force 
that it ſhould be free for them to make uſe of Dutch maſters for navigating their 1668, 
| ſhips, provided that theſe maſters fix their domiciles in Sweden, and become citi- Where 
zens and inhabitants there. Eg I Wa i”, Andi 
Theſe conceſſions gave great occaſion of doubt, whether theſe or other alles I ſhip u 
or neuters, might make uſe of Hollanders as mariners, or ſervants in their ſhips W comp: 
| becauſe, if without that conceſſion they were free to hire Hollanders for ſervants, I board, 
they might hire them for maſters of ſhips, as well as other mariners, and ſo return 
needed no ſuch privilege, and therefore run no hazard by being navigated by prize 
Hollanders; but if they might not lawfully make uſe.of a Holland's maſter, til But 
they had it by ſpecial privilege, @ pari they could not make uſe of Hollands ma- he cor 
riners. It is clear, that the being by nation Hollanders inferreth no hazard, either he wer 
as to the maſters or ſea-men ; for the war is only with the citizens and inhabi- U 24. 
tants of the enemy's country, ſo that the true domicil or reſidence is the man Eſufficie! 
point in queſtion, There is alſo great difference betwixt the maſter or ſteaſ. being 
man, and the common mariners ; for the maſter is in poſſeſſion of, and intrul- either 
ed with the ſhip, which is affected both with his delinquence, and by his con- fee is n 
tracts of bottomary ; and therefore his oath alone is always accounted ſufficient If thoſe 
probation, as to the property of the ſhip, and frequently the ſtearſman is in- pon th 
_ truſted with the loading; in which caſe alſo his oath will be ſufficient probat- uicy in 
on as to the property thereof; but the oaths of the mariners have only been een m. 
made uſe of as ordinary witneſſes, proving by the concourſe of two or more; Wo the; 
and the confeſſions of the maſter, ſtearſ-man, or company at ſea when they wer ano 
taken, have not been allowed as ſufficient probation, to confiſcate the ſhip or Net in f, 
loading; yea, tho' renewed after they came to land, but only when taken jud- e Kin 
_ cially ; and very little uſe hath been made of the privateer, or his company, for orce th 
proving againſt ſtrangers, but only their own oaths, and other evidences; bu , XIV. 
the oath of the ſkipper alone was found to prove againſt his owners, Jug 13 Pers er 
1669, Capt. Wood. . 8 3 Ns por 
The taking the privilege for a Holland's maſter, upon the conſiderations ator” d not 
{aid doth not import, that mariners may not be made uſe of who are by nat Fed be 
Hollanders, if they reſide not in the juriſdiction of the enemy; neither will the be- BW 'pedin 
ing of ſome of them aboard, infer ſuch evidence, that the whole ſhip and load tions! 


ing belong not to neuters and free- men; but if the moſt part of the compar) Paterst 
Heollandirs, or if the maſter be a Hollander, the preſumption is ſtrong, and 26 
ſuthcient ground for ſeizure, July 9. 1668, Capt. Allan; and therefore it!“ f 
ly declared by treaties, that if the maſter by nation be a Hollander, the 7 
ſhall bear expreſsly, „That it is ſworn upon oath, that he is citizen and ut e ;/, 
«© bitant in Sweden,” . 

XIII. Ti 


XIII. The King by his proclamation of the firſt war againſt the Dutch, did 
Command to ſeize and make prizes of all ſhips, where there were found any num- 
ber of men belonging to the enemy; and therefore a Swediſb ſhip was found 
dire, becauſe navigated with Hollanders, all or the moſt part of her company be- 
Y ing ſuch, albeit ſhe had a paſs from Sweden in the terms of the formula contained 
in the Swediſh treaty 3 and albeit the treaty bear, that where ſuch a paſs is, in bo- 
„ aut bomines nullo modo inquiratur ; becauſe in that ſame article it is ſubjoined, 
RY 1 gravis ſuſpicio ſubſit, and it was a moſt weighty ground of ſuſpicion, that the 
3Z ſhip or goods belonged to Hellanders, that the company acknowledged that they 
eeſided in Holland, and were taken on there, immediately before this voyage in 
this proceſs: (where it being alledged, that the confeſſion of the company, taken 
by an Admiral Depute at Cromarty, was extorted by holding ſwords and piltols 
do their breaſts, or that the ſame was ſo extorted at ſea, when they were taken, it 
was found ſufficient to enervate their teſtimonies, if they were made to ſwear. at 
E {, the privateer and company having ſwords and piſtols in their hands; be- 
W c:uſe to evite the infamy of perjury, they might adhere in their judicial re-exa- 
W mination to their teſtimonies taken at ſea upon oath, albeit not true; or if by 
force or Juſt fear they did fo depone before the Admiral-depute *), Feb. 25. 
1668, the owners of the ſhip called, The Caſtle of Riga. The like was found, 
where a great part of the company were Hollanders, June 30. 1668, Paterſon. 


board, and having aboard the product of counterband, taken in the immediate 
return of that voyage; upon all which grounds jointly, the ſaid ſhip was declared 
1 prize K — e 8 e | 7; | 


Q- the company's being Hollanders, neither becauſe the maſter was a Hollander, if 
er be were not alſo a part owner, albeit two of the company were Hollanders, Ju- 
24. 1673, Captain Bennet. But the maſter being a Hollander, was found a 


Juffcient ground of ſuſpicion and ſeizure, but not of confiſcation, the property 


fl. being proved to pertain to free men; and therefore probation was allowed to 
. ecther party, July 16. 1673, Captain Lyle. For the hiring of the enemy's peo- 
. e is no affiſtance to them in the war, but rather a weakening of them, ſo that 
ent if thoſe of the enemy's country be only aboard as ſervants to neuters, and not 


al. icy in the laſt war as to their reſidence, neither hath any thing as to that point 
een een mentioned, in the laſt proclamation of war, or in his Majeſty's inſtructions 
ny the admiralties of his kingdoms ; and tho' the law might have reached ſhips 
vere "gated by Hollanders, reſiding in Holland, and not changing their domicile; 
po Wt n favour and prudence, that ground hath not been ſuſtained, it being more 
ad. e King's intereſt to allow his enemies to withdraw from their country, than to 


rte them to ſerve only there. 5 
| LV. Counterband is not only a cauſe of confiſcation, when taken going to- 
' 13 ards enemies ports, but alſo when the ſhip is taken in her return from the ene- 
Fort in that ſame voyage, for then the delinquence is compleat, whereas it 
tore . not taken effect before the ſhip attained the port; and yet might be juſtly 
at! e before the full effect, becauſe the ſeizure of the ſhip in her voyage is the 
e be- fediment that the effect is not attained; and therefore, the common cuſtom of 


„tion x 3 a Ser 
on 3 hath allowed ſuch ſeizures ; for otherwiſe it were impoſſible to hinder 
ny carry counterband goods to enemies, for carrying on the war; neither 

EEE 5 DR will 

: | P It W | K = NEED | 0 | 

> pab Wc dey ns in this caſe, that threatenings uſed at ſea were not enough to deſtroy the credit of the witneſſes, 
Noe, ft ua. cen made to ſwear there; and that, to invalidate the depoſitions emitted before the Admiral- 
en. neceſſary to prove, that threatenings had been uſed at land about the time the teſtimonies were 


* | 
| None 4 | | 
dient tr ay points here mentioned were determined by this deciſion, except the firſt, It was found to be 
Skound of condemnation, that a great part of the company were Hol/anders. 


* 
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And in the caſe betwixt Captain Allan and Parkman, decided, July 9. 1668, the 
© ſhip was found prize, for having a number of Hollanders ſailors, vig. three, the 
company being nine, and for having a ſmall parcel of tar, as counterband, a- 


But in the ſecond war there hath no ſhip been declared prize upon account of 


pon their own account, either as traders or paſſengers, there hath been no in- 
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will the pretence of altering their reſolution, to ſail to or diſload in a free vor, in 
be a ſufficient defence, unleſs the ſhip were actually ſtearing another courſe; * = 
if a ſhip ſhould be purſued to be ſearched for counterband in her paſſage u] th 
enemy's port, and ſhould be waited for, till her return, and taken as ſhe em Wi of 
from that port, there could be far leſs pretence to excule that deiinquence; an RF * 6 
therefore, it was one of the grounds of confiſcation of Parkman's ſhip, taken © 
Captain Alan, that ſhe was taken in the return of the fame voyage, in which e ot 
carried counterband to the enemy's ports, Truly 9. 1668 *. And tho' in that ae 
the reaſon was libelled that the ſhip was taken, having in her the product 9 3 ny 
counterband, as having the ſame effect with counterband itſelf, gui /urroza'n P 
ſapit naturam ſurrogati, yet without that, in the foreſaid caſe of Captain Lyl, 2 _ 
Yulp 16. 1673, it was found ſufficient that the ſhip was taken in the return of th; i * 
tame voyage, in which ſhe carried counterband, without mention of the pro | p 
thereof, in which caſe it was found neceſſary, that the ſhip Hu belong to the 5 
ſame owners, that had carried in the counterband ; fo that tho' the ſhip hat of 
been light without any loading, ſhe would have been prize, unleſs ſhe had ben AF 1 ; 
a Sreediſb ſhin, and fo ſecured by the Swediſb treaty, confiſcating only counter. WM Fs 
band, when it was actually taken. But it is a molt convenient moderation of the $7 
law of nations, that the delinquence of carrying counterband, is followed 6 = 
further than the immediate return of that voyage, otherwiſe it would be the foun. 50 
dation of marring trade, by perpetual quarrels, upon pretence of counterbanl WM ...,. 
carried in to enemies in former voyages. In theſe wars there has been no occ:- WU y 
fion to determine, whether it be a cauſe of confiſcation, if a ſhip be taken in her pri 
return of that voyage, wherein ſhe was loaded with enemies goods. =_ n 
XV. The Dutch by their declaration did prohibit all friends and allies, na ke: 
only to carry counterband goods to any port in the King's dominions, but tobèæ WE ſddin, 
found therewith upon his coaſts, or diverting, from the voyage they might m belor 
with counterband, towards the King's ports; holding that for a ſufficient prob. 6 
tion of their intending theſe ports, which (it) is like they would not (be ali and 
to) take off by documents aboard, expreſſing their own ports, or the ports c 1160 
neuters, it being fo eaſy to procure falſe and colourable documents; yet that vs Ba-, 
never ſuſtained as a relevant ground of adjudication with us. | grour 
XVI. By what hath been ſaid, the confiſcation of the ſhips and goods of alis XI 
and neuters, upon account of counterband, and the aſſiſtance given to enemis bation 
thereby, have been fully cleared. The other chief ground of confiſcationd ſkippe 
ſhips and goods of neuters, is by their concourſe with enemies, in carrying 0 more 
their trade; and therefore, in all the treaties, the formula of paſſes doth requit, contra 
that it be atteſted upon oath, that the ſhip and loading belongs to the ſubject o there 
that ally, and no part thereof to the King's enemies; and likewiſe the particuit a5 to t. 
kinds and quantities of the cargo, and the owners thereof, and of the ſhip, mu truly 5 
be expreſſed. Some are of opinion, that an unfree (hip confiſcates the loading® may b. 
acceſſory thereto, but that an unfree loading, or a part thereof, doth not conli in 
cate the {bip, which is but a groundleſs ſubtilty; the reaſon of this confca N cheir t. 
being the partaking with enemies in carrying on of their trade, it taketh plact BW: roar 
alike in the ſhip and loading, or any part thereof, Juiy 15. 1673, Caplain Mala Other a 
but it being a delinquence, it hath ſtill the exception of the ona fides, and ig maſter, 


rance of thoſe who partake in that conjunction of trade. But tho the oy 
cr partnerihip was entered into before the war, it was not found to liberate, 15 
ing there was time and opportunity to diſſolve it thereafter, July 17. 167% 


| a ed 5 
XVII. That a part of the ſhip belonging to an enemy, Goth confiſcate 

whole ſtiip and loading, hath been oft-times decided, even in the caſe who 

maſter being a part owner, was hired by the Swedes, or other allies, and 


O 

ak . % — o * . yo 2 ö k al 
ſworn citizen in Sweden z unleſs it were ſufficiently inſtruded, that he tin 
| . | inhab! 


* No judgment was given upon this point in the deciſion quoted. 


N FKepriſals, &c. | 3 
zahabitant and reſidenter there, and had changed his domicile from F!lond, and 
| a his wife and family, if he had any, to a neutral place. Neither was 
5 oo roduction of a burgeſs-brief in Sweden found ſufficient, ſeeing the ſkipper 
boy 110 oath acknowledged, that he left his wife lying-in at Amſterdam, Feb. 28. 
; 1673 ; and July 18. 1673, Maſter of the Elſngburg. The like was found, be- 
dauſe the maſter by his oath acknowledged, that he was a Hollander, and a part 
onner, and that the evidence that his domicile was ſtill in Holland, was more 
F pregnant than that he had changed the ſame to Copenbagen, June 25. 1673, 
Cain of the St. Katharine. The like was found, where the ſkipper's oath bore 
him to be a part owner and a Hollander, and that he intended to change his do- 
micile, but had not done it, tho' he produced a Swediſh burgeſs-brief, July 10. 


Go CD. mw CO. NW 
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„ 1673, Captain Fraſer. Il was jo decided Fuly 23. 1673, Captain Seaton ; where 
it WE the ſeipper's vath contradifted the paſs, acknowledging himſelf a part owner, and an 
ü Vyaener under the furiſdiction of the States, the he ſhewed certificates of being a 
e Zurpeſs, and having children im Denmark ; ſceing it was alſo deponed, that bis eife 


W ond family remained in Emden. The like was found in the reduction at the inflance 
% be owners of the ſhip called, The Calmer, which was firs found prize by the Ad- 
il, and twice thereafter by the Lords, becauſe the ſkipfer's oath contradicted the 
ee, bearing the ſhip to belong wholly to Sewedes ; and yet be deponed, that he was an 
ant part owner, and 4 Hollander, and probation having been adduced by commiſſion, 
both from Sweden and Holland, the moſt pregnant probation was, that his true domicile 
vas at Amſterdam, Dec. 13. 1673, Clerk. 1 e . 
= XVII. The loading belonging to enemies, was alſo found to make the ſhip 
WE prize, ſeeing it appeared, that they knew the fame to belong to enemies, when 
unloaded, and had no privilege by treaty, Tuly 15. 1673, Captain Wilſen. In 
like manner, the moſt part of the loading being proved to belong to a Jew, re- 
| fiding and trafficking in Amſterdam, the loading was found prize, but the ſhip 


vie delonging to Lubeck was found free, becauſe ſhe looſed from Liſbon before the 
cb. certainty of the war, and ſo was in bona fide to engage for a freight with a Hal. 
1 ander; neither was it reſpected that this Jew was an agent for the King of Por- 
ts 0 | 


gal, ſeeing he was a reſiding trafficking merchant in Holland, Feb. 11. 1673, 
| Earl of Kincardin ; but thereafter this ſhip was alſo found prize upon other 
grounds. N Os p! 3] 
XIX. The greateſt difficulty in the matter of prizes, is, the diſcovery and pro- 
| ation of the intereſt of enemies. If probation be not had from the oath of the 7: 
ikipper and company, or from the documents found aboard, there remains no 


worre but preſumptive probation, which ſometimes is ſo pregnant as it admits no 

pn contrary poſitive probation, and oft-times it doth admit the ſame, and then 
my there is probation allowed to either party, for clearing the matter of fact, either 

UC 


to the property of ſhip or goods, the true reſidence of the maſter, or the port 


ba auh intended, or any other matter of fact, whereupon confiſcation or liberation 
i, may be inferred. hs 9 1 85 „ . 5 
oy 3 0 the ſecond Dutch war, they had found out ſo cunning contrivances to cover 
a Ver trade, that the ſame could hardly be ſo far diſcovered as to make a lawful 
„ obarion; for they did not only procure paſſes from the Swedes and Danes, and 
Wilm: Other allies | 


and neuters, and upon the privilege granted to the Swedes of Holland's 


13 ſend perſons intruſted by them, as maſters or ſteerſmen to manage 
e, {et 55 * e, under pretence of fixing their domiciles in Sweden, or in Denmark, 
. m to theſe treaties: but alſo, they intruſted their money to merchants, or 
5 "ors, belonging to the countries of allies and neuters, who bought ſhips and 


0 . - | | ; | ? 
Voodds in their own names, but to the uſe and behoof of the Hollander 5, and up- 


ate de Yung | — | 

"I I "mk ſk, advantage and profit, ſo that they had a pretence to depone, that 
1 ei Ak of ſhip and goods did belong to theſe free-men, who bought them, 
2 We there lay only an obligation of truſt upon them, to communicate the 


1 3 Hollanders; as did appear by a report returned from the Magiſtrates of 
upon a commiſſion from the Lords for clearing the property of the 
See hip 
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ſhip called, The Wine-grape, and her loading; for the perſons, who by the paß 
made faith as owners, being interrogate, Whether they had lent their namez 
for the behoof of the Dutch, or had bought the ſhip and goods for their yr; 
<« ſo that the benefit or loſs was to redound to the Dich; they declined to vin 
a direct anſwer upon oath denying the ſame, and only aſſerted, that they ough 


not to be interrogate upon ſuch indirect dealing, or the like, or to that Purpoſe. 
yea, uſe was made of the names and truſt of his Majeſty's ſubjects, to colour * 


the Dutch trade, and many paſſes were procured from the Admiralty of Eng. 
land for the ſame effect: all which were the more eaſily obtained, becauſe the 
ſufferings of innocent merchants, upon account of their governors, was generally 
pitied, and the profit of privateers was as generally hated and envied. 

XX. The ordinary grounds of a preſumptive probation of the intereſt of ene. 


mies, by the cuſtom of nations, are theſe : Fiyſt, If in the time of war, ſhips were 


not inſtructed with paſſes upon oath, expreſſing the owner of ſhip and loading; 
and therefore (from) the want of paſſes, or the want of documents for inſtrug. 
ing the property of the ſhip and loading, or any part thereof, the ſame is pre. 
ſumed to belong to enemies. Secondly, Falſe or forged documents. 
Double documents“. Fourthly, Deſtroying of documents, as throwing the ſame 
over board, or throwing them away at the time of the capture ; infer that the 
ſhip or loading, or ſome part hereof belonged to enemies, and likewiſe the having 
aboard double flags, to be made uſe of at divers occaſions. FREE: 
XXI. As to the firf ground of confiſcation upon want of documents; Fi, 


There is no neceſſity to have aboard a vendition of the ſhip in writ; becauſe in 


ſhips, as other moveables, property is preſumed from poſſeſſion, July 26. 1671, 
Captain Hamilton. Neither doth the want of a paſs, conform to the formula n 
the treaties, as being defective and not expreſſing the port to which the hi 
was direct, infer confiſcation : in this caſe there was no counterband goods + 
board, fo that tho' the true port had been the enemy's port, it would not hare 
inferred confiſcation, Jan. 21. 1673, Anderſon, maſter of the Sun of Dantaick 
The like was found, Feb. 19. 1673, the owners of the Palm-tree and Patient; 


and upon Feb. 27. 1673, the owners of the King David; where a Swediſh ſhip 


wanting a paſs, conform to the Swediſh formula, and not being upon oath, tho 
theſe were found preſumptive probations of the intereſt of enemies; yet not i 
pregnant as to exclude a contrary poſitive probation, that the property of the ſhi 
and goods belonged to free-men; and the not expreſſing the port in the paſs of 1 
| Soediſh ſhip, was not found fo to infer the goods to belong to enemies; but the 
it admitted a contrary probation, that the ſhip and loading belonged to free-men: 
and becauſe the loading was pitch and tar, which is counterband, the not e- 
preſſing the port being eſſential as to counterband, would have confiſcated tit 
ſhip and loading, unlefs it had been ſecured by the Srdiſp treaty, declaring pitd 
and tar, and others, being the growth of Sweden, not to be counterband, Fe. 20 
1673, the maſter of the St. Peter of Stoad. e N 
Paſſes for ſhips in time of war, muſt be renewed for every voyage, and can 
otherwiſe expreſs the kinds and quantities of the cargo, which was ſuſtained x 
one of the reaſons of the adjudication of the ſhip called The El/ingburg, dt he 
inſtance of Captain Douglas, decided, Fuly 18. 1673, yet a ſhip was not found 
prize as wanting a paſs for the preſent voyage; in reſpect, ſhe having looſed © 
Nantz, and having there a particular paſs, ſhe was forced into England by {tes 
of weather, and there ſold her loading, and went back to Nants, and took f 
the like loading for the ſame owners and port, and therefore altered not the i 


paſs, June 17. 1673, Captain Donaldſon. | 
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* By a letter from King Charles IT. to the Lords of Seftion, recorded in the books of ſederunt, N 


1680, the Court is directed to adjudge all ſhips as lawful prize in which ſhould be found“ double ol col 
documents, letters, bills of loading, ſea or freight brieves, or for which any falſe or double wu? 
«© be offered to the court.” . 5 | 
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| It is likewiſe moſt neceſſary, that paſſes be truly granted upon oath made, 
Which is the greateſt ſecurity againſt colourable documents, and therefore it was 
# 4 ſtained as one of the grounds of the adjudication, of the ſhip called 7he St. Mary, 
? E maſter by his oath acknowledged, that he had not made faith, as the paſs 
4 i xs was found June 25. 1673, and upon that reaſon a ſhip was found prize; 
. Ghich caſe alſo one witneſs deponed, that papers were thrown over-board, July 
XII. Double documents infer confiſcation, but that is chiefly underſtood, 
hen the documents are contrary in material points; but where there was one 
is from the college of commerce, and another from the King of Sweden, ha- 
1 ng ſome contrariety, but not in material points, the ſame was not found to 
make the ſhip prize, June 13. 1673, Capt. Wincheſter. 5 | 

W xx. The throwing of papers over-board, or deſtroying the ſame at the 


ume of the capture, is a moſt pregnant ground of confiſcation; for thence it 
emies; and therefore being proved but by one witneſs, it put the burden 


en, Eb. 28. 1673, the maſter of the White Dove: regard was alſo had to the 
ame, tho' but proved by one witneſs, in the confiſcation of he Bounder, July g. 
W/mpriorem juris, et de jure, not admitting a contrary probation, == | , 
XXIV. Ships have oft-times been found prize by the concourſe of ſeveral evi- 
ences of a contrivance, under colourable documents; and therefore a ſhip was 


do be Breme, and the maſter by his oath acknowledged the port to be Amſterdam, 
Wand that the owners were other perſons than were expreſſed in the paſs, and that 


kick, againſt which a contrary probation was not admitted, January 23. 1673, 


er and ſteerſman deponed, that they knew not to whom the goods belonged, but 
What they had order from a merchant in Amſterdam, to conſign them in the pack- 
ouſe of Sz7ockbolm, to be delivered to ſuch perſons as ſhould ſhow ſuch marks, Ju- 


prize, July 22. 1673, becauſe it was acknowledged upon oath, that if the ſhip 
Were taken by Hollanders, the company ſhould depone the goods belonged to the 


gland, they ſhould declare the ſame belonged to Samuel Souton an Eng liſb- man 
feſiding in Sweden. „ „ een 


ng on their trade, yet thoſe who can ſhow that they were in an invincible ig- 
Worance of the intereſt of an enemy, and did all that they could do to ſecure 
ainſt the ſame, by taking the oaths of the owners of the whole ſhip and load- 
W's: that the property belonged to themſelves, and no part thereof to an enemy, 
WF Vould take off the delinquence of that party, and preſerve their intereſt, which 


ſem enemies, to be employed for bringing timber for the re-buiiding of London, 
><a part whereof was then lately burnt, certificates and paſſes being always 


yen merchant at Londen, fraughted a ſhip of Norway, whereof Boaz 
ards: 3 . 
* 5 the ſhip in her voyage to London was taken by Captain Mood, and the 

e ſhip and loading adjudged as prize, which being brought before the 


Or ad as . 0 . 
. 25 by reduction, they found, that the ſhip and loading became prize, becauſe 
Wer 


2A preſumed, that theſe papers would have inſtructed the property to belong to 


Por probation upon the ſtrangers, that the ſhip and loading belonged to free 


073 and if there were concurring witneſſes in this point, it would infer Pr 


ound prize, becauſe the paſs did not mention the port, which a toll-breive bore 


whe owners of the Crown of Dantzich : a ſhip was alſo confiſcated becauſe the ma- 


910. 1673, Capt. Fraſer ; and in like manner the Fertune of Tratiſound was found 
Wir-company in Stockbolm, as the paſs bears; and if it came ſafe to Scotland or 


XXV. Albeit a part of the ſhip or loading be found to belong to enemies, and 
that thereby the whole becomes prize, as being partners with the enemy in car- 


con was maſter, called the Rafhael, to import to London fix thouſand deal- 


e found aboard fifteen hundred deals belonging to the owners or compa- 
' "yp, 


the maſter reſided in Holland, tho the paſs bore him to be a burgeſs in Dant- 


. never pleaded during theſe wars, but by ſome of the King's ſubjects ; as in 
De firſt war, the King having by his proclamation, warranted all ſhips even 


from the Duke of 7; ar, then Lord High Admiral of England; whereupon 
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ny, who then were in enmity in the Daniſh war; and yet the fix thouſand deal 
belonging to the London merchant, who had contracted bona fide by the King, 
proclamation, did not become prize with the ſhip, as was decided July 13. 166 
Captain Mood; for the London merchant not being on the place of embark, 
ing, could not know whether there was more entered than the deals he fraught. 
ed, or whether the owners gave truly an oath upon the property and quantity of 


the loading. And in like manner, Sir Francis Clark merchant at London, having o. 
dered a parcel of braſs- wire to be brought home to him from Sweden, the fan: | they 
was embarked in the ſhip, called The Calmer, which was taken in her voyage 9 ſolidt 
London, by Captain Simeatoun, and was adjudged prize by the Admiral, becaus . ſome 
the pals was convelled by the maſter's oath, yet the parcel of braſs- wire belong WM lan 
to Sir Francis Clark, was found not to be prize, Dec. 13. 1673, Sir Francis Clark. | rant, 
and that becauſe Sir Francis reſiding in England, and not being upon the pla upon 
of embarking, could not know the falſehood or ſimulation of the paſs, or ot do n 
grounds of confiication ; and albeit there was no document aboard for this vr. the 
cel of braſs-wire, which would have inferred a preſumptive probation againſt il. 1673 
lies or neuters, that the ſame belonged to enemies, yet the ſame or any 0 bona. 
ther preſumptive probation, tho' ſo ſtrong againſt neuters, that it would admit bs Oh 
no contrary probation ; yet as to the King's ſubjects reſiding in his dominiong, 
who could not trade but under colourable documents, it was not found hg ny. 
tus, unleſs they had, or could have known the intereſt of any of the King's ene. 
mies. Likewiſe, ſome merchants in Hull, having embarked a loading in a ſhy BAM 7n{-{ 
of Hamburgh, called the Lyveaay, the Admiral found the loading prize, beca 
there were double and forged documents made uſe of, againſt which no contn. WR = 
ry probation could have been admitted, for neuters who being free with al pat: l 
ties engaged in the war, had no reaſon to make uſe of falſe or double docy- Il. 
ments, ſo that it is neceſſarily inferred, that the ſhip or loading belonged not b i 
E neuters, but to enemies; yet the matter being brought in queſtion by reduQ- mY 
=_ :: on, the Lords found, that the King's ſubjef?s were in a different ſituation ſrom m.: 
; | ters, and that there being no ground of confiſcation of the ſhip, but it was 
free Hamburgh ſhip, except upon account of the colourable documents for the WWF 
loading, they admitted a contrary probation that the property of the loading be- IV. 
longed to the merchants of Hull, Nov. 14. 1673, maſter of the Lyveday. V. 
XXVI. We have now gone through the ordinary grounds of adjudication d I 
prizes, there are ſome other grounds that have been alledged for confiſcation ver 
but have not been ſuſtained ; as 15 It was not found a ground of confilcation 1 
a ſhip or loading, that the ſame belonged to the ſubjects of the Duke of Hr 
ein, who held that part of his eſtate of the King of Denmark, then a declarl 
_enemy to the King, unlets the Duke of Holſtein had contributed to the War, as Wi Vang 
found January 4. 1667, Herriſon; neither that the ſhip wanted a vendition 1 nn 
writ, July 26. 1673, Captain Hamilton ; neither was it found a relevant ground 0 N. 
confiſcation, becauſe the ſhip was bought in Holland, and taken at ſea ere the doch = 
ed any other ground, Feb. 21. 1673, the owners of the ſhip called the Prince of £1 [ 
Freezland; the like was found in the foreſaid caſe of Captain Hamilton : neitber No 
did the inſurance of ſhip or loading in Holland infer a ſufficient ground of 0 NIII. 
fliſcation alone, tho' it might concur with others as an adminicle, albeit the 1 
ſurance was alledged to put the riſque and hazard of the capture upon 1 NIV. 
King's enemies, without detriment to his friends; yet the Lords found, that . 
ing the property of the goods inſured did remain in the King's allies, the amt 
ought not to be confiſcated ; neither was it alledged, that the inſurance ws® 
preſsly againſt capture, but only againſt hazard at ſea in general, July 22. 10% 
Captain July 17. 1673, maſter of the Golden Falcon. — 
This further is to be obſerved, that when the ſhips of neuters have aboard ol 
terband, the defect of documents for the counterband, or double, or colouri 


documents to cover the ſame, will not infer confiſcation, if the property. 
proved to belong to free men, and that the true port intended was not 3 * 
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my's port; becauſe in ſuch caſes neuters have neceſſity of colourable docu- 
. but as to the property of ſhip and goods, they have no ſuch neceſſity; 
120 therefore, contrary probation is not admitted againſt the ordinary preſumptive 
8 bation, by wanting of documents, concealing or deſtroying of documents, or 
making uſe of double or falſe documents. ; 
= When prizes adjudged by the Admiral are rouped and ſold, if by reduction 
they be liberated by the Lords, the owners of the privateer are decerned each in 
| ſoligum, to reſtore the price, the ſhip and loading being indivifible, and oft-times 
ſome are aſſumed as owners who are. not ſolvent, June 10. 1680, the Anne cf Chri- 
fiana. And if the ſhip and loading be orderly rouped, upon the Admiral's war- 
rant, or fold upon his decreet, before the ſame be called in queſtion by citation 
. upon reduction, albeit the Lords thereafter liberated the ſhip, they will decern 
go more but the price obtained by the roup before the Admiral's adjudication, or 
W the price obtained by ſale, bona fide, after the Admiral's decreet, December 13. 
| 1673, Clark: and if the King's fifteenth part, and the Admiral's tenth part, be 
hora fide paid, they are liberated pro tanto, and the ſtrangers muſt have recourſe 
bo the treaſury, and againſt the Admiral for repetition. FE 


WT TR. 
E Infeftments of Property, where, of Charters, Seiſins, Reſignati- 
: ens, Conirmations, S. 


J. The original of fees. . Regi/tration of ſeiſins, reverſi- 
Il, Feudal juriſdiction, eſpecially of 3 ans &c, - = 
| the King in Parliament. XXI. Regiſiration of reſignations ad 
III. Feudal juriſdiction of ſuperiors EFFECT 

with us, Method obſerved in XXII. Regiſtration of the allowance 


4 treating the ſubjeft of this / apprifings ond adjudica-. 
1 VVV ions, inbibitions and horn- 
* IV. Allodials properly what. en Tos og V 
V. Requiſites of proper fees. XXIII. The atteſt of the notary and two 
n 0 VI. Kinds of improper fees. witneſſes, neceſſary in ſeiſius. 
Bl. Dominium directum et utile , XXIV. Extracts of ferfins not proba- 
* ſential to all fees; and the vaſ=® tive in improbations. _ 
. als right muſt acknowledge the XXV. Tranſumpts of ſeiſins.—Pre- 
"2 . ſcription of land- rights. 


VII. A rent or return due to the - XXVI. Bounding infeftments. 


* prior. XXVII. Baſe infeftments, here far c 
U 9 Fidelity neceſſary. Fectual without foſſeſſion. 
1 Fn Feudal contracts. XXVIII. Infeftments by confirmation. 
. Laal rights. XXIX. Infeftments upon apbriſing or 
c 4 Infeftment what it ſigniſies. = adjudication. 


| NIII. How writ 75 neceſſary for infeft- XXX. The effect of apprifings . | 
B 3 . Judications with a charge. 
y. What kinds of writs are neceſſary XXXI. Infeftments ward. 


-_ for infeftments. XXXII. Feus of ward-lands, how far 

e fal KV Th | | | * > | 

cM... % ener of formal charters. valid. 

i67 VI. When inſtruments of ſeiſin became XXXIII. Infeftments blench. 

— XEXIV. —Infeftments fe. 
co af 4; lenor of formal ſeiſins. XXXV. The annexed property of the 

gurabl Ve eſſentials neceſſary in ſciſins. cron, how ſet in feu. 

ett Serins an not ordinarily prove XXXVI. Feus of the annexed property af 1 
an ell, vil warrants and admi- ter diſſolution with diminu- —_ 


micles, and what theſe are. | tron of the rental. x f 1 
D d d XXXVII. Feus a9 


barbirous name, Feudum, which the Germans call Fiff, and we with the Engl 


did take in with it the feudal cuſtoms, which have been propagated through the 
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XXXVII. Fus of tirk-lands. LIX. Clauſes reſtrictive and irritay . 
XXXVIII. Infeftment in burgage. | in tailgies. 1 me 
XXXIX. Injeftment in mortification. LX. Regalia not expreſſed, are m No 
XL. Manſes and gleibs. carried by infeftment, bert 
XLI. Conjundt infeftments. LXI. Regalia carried in baron, Wi at 
XLII. «© Infeftments to heirs ſubſtitute. tho not expreſſed. 3 Fee 
XLIII. Infeftments fimplè and tailgied. LXII. Juriſdiction and courts, bin. 
XLIV. Wien. LXIII. Juriſdiction of baron-courts, E varl 
NEV; Ereclion. . how far reſtrifed. RY — 
XLVI. MWarrandice. LXIV. Iſſues of baron-courts belong ty W 
XLVII. Tacit conditions implied in | themſelves. 1 3 bim 
| _ ward-lands.. 5 LXV. Infeftments f, conſlabulary. and 
XLVIII. Tacit conditions in warrandice LXVI. Fortalices, how far excended, of d 
f and relief. LXVII. Forreſtries. 5 | who 
XLIX. Tacit conditions in infeftments LXVIII. Hunting of deer, inter regalia bons, 
F offices. © Fong LXIX. Salmond-fiſhing. I 

. Jacit conditions in excambion. LXX. Crutves, ; are o 
LI. Tacit conditions in feus. VF wher 
LII.  Liferents reſerved. in infeſt- LXXII. Privilege of brewing, by ſh 
FEY ments of property. _ LXXIII. Part and pertinent. 1 ving 
III. Exceptions in infeſtments, bow LXXIV. Mood and coal. . mol 
Fun effedtual. LXXV. Houſes, biggings and fark: perior 
LIV. Faculties reſerved in infeftments. En”. ap „„ ments 
LV. Burdens of fums in infeftments, LXXVI. Fewling, hunting and fiſting. their 
| how far efeftual. : LAXVH. G 8 Ou 
LVI. Theevet of impoſſible or unlaw- LXXVIII. Dovecotes, led tl: 
= ful conditions in infeftments. LXXIX. Free iſh and entry. and tl 
LVII. Conditions inconſiſtent are null. LXXX. Perezelds. ſtom 
LVIII. Clauſe de non alienando LXXXI. Steel-bow goods. E tor he 
 tailgies, T TOE bh TY ety of 

os one Er 5 35 de rece 
HE Reman empire in Taly, being long oppreſſed, was at length ſuppreſel wyer 
: by the inundation of the Longobards, and other barbarous nations, who ſeat- Het fe 


ed themſelves there, and divided theſe beautiful and fertile countries amongſt ther 
captains, who ſubdivided the ſame to their ſoldiers, for their military ſervice ; and W that ti 
as they were the authors of this new righr, ſo did they term it by a new nl 


ve b 
call a Fee. Concerning theſe there was no common written law, but the ſever 
provinces had their diverſe cuſtoms, as they thought moſt ſuitable to the nature of 
this right, and their own utility. As to theſe books annexed to the civil law, cal. 
ed Libri feudorum, tho' they have great reſpect amongſt lawyers, yet they art 3 
but the obſervations of private perſons; and ſo not a written publick law, oon tir 

By this irruption, which happened in the fixth century, the Roman civil Eu 
was ſopite for five hundred years, fill it was revived in the #e//th | century, ® 


* 


Wa” 
* 


moſt civil nations in the world; not only for ſtrengthening them towards 


but becauſe Sovereigns had thereby a new intereſt over their ſubjects, their a ed, 
r/9rs thereby becoming their feudatars and vaſſals, owing always to them fdels obe 
ty and gſiiance, following them as their clients and aſſecles, acknowledglg 
them as their lords, ſuperiors, and paramounts in their lands and heritage 
which are all derived mediately or immediately from the ſovereign author, : 
the common and ſupreme ſuperior of all the ſubjects, who have no more (1 
the right of unfixed moveables. es 5 0 

II. And thence alſo ariſeth the feudal juriſdiction, whereby not only the N 
vereign power, but all ſuperiors do by the advice and afliſtance of their ““ 
ſals, who are called Peers of their court, order and determine all things, not 0 
ly relating to themſelves and their vaſſals, but to all others, who are locally mw 


F. eleventh, See above I. 1. 12. fin, 


it. III. Izfefiments of Property, &c. 199 


h their territories, both in civils and criminals, in ſo far 2s they derive juriſ- 
I 3:tion, civil or criminal, from the ſovereign power, immediately or mediately. 
. . 


No nation is more exact in this than Scotland, wherein the King as ſupreme ſu— 


erior, ruleth by his vaſials aſſembled in parliament; in which at firſt, all were 
j F erlonally preſent who held lands immediately of him, as barons great and ſmall, 
W ;.-holders of any moment, holding a forty ſhilling land of old extent of the 


i 


ing, and prelates for church- lands; the free-burghs were alſo repreſented in 


© OR 


BY parliament by their commiſſioners, as holding their burgage-lands, and their 


not one foot of ground in Scotland whoſe lord was not preſent in Parliament, by 
Y himſelf or his delegate. But when fees holden of the King became ſub-divided, 
and multiplied, two or more commiſſioners were admitted in Parliament, in name 
ot the meaner barons and free-holders; and all were accounted great barons, 
bons, Parl. 1503, cap. 78. . 

Ul. So alſo other ſaperiors have their courts, conſiſting of their vaſſals, who 
ere obliged to anſwer ſuit thereto, who as a jury, gave doom and judgment of old, 
Y when all matters proceeded by jury or inqueſt, as it was alſo in the King's court 
by ſheriffs, bailies, Sc. of which the ſhadow or formality yet remaincth, of ha- 
Ling a doomfter as a member of court to pronounce ſentence, tho' inqueſts be in 
W moſt things laid aſide through recent uſe and cuſtom. The very right of ſu- 
periority carries this right of juriſdiction over the vaſſals, unleſs by their infeft- 


4 


led the feudal rights and cuſloms of this and other nations, in his book de feudis; 
and therefore we ſhall only follow cloſely what fince his time by ſtatute or cu- 


. recenti obſerved, as they were done by the moſt eminent of the Lords and 


Ni awyers, as by Haddingtoun, who was preſident of the Seſſion, and by preident 
.d, and by Dury, who continued in the Seſſion from the year 1621 until 
ll - 1 his death in the year 1642. And tho' theſe deciſions have been intermitted, ſince 
j that time, till King Charles II.'s return, the loſs is not great, theſe times being 
nl W troubleſome, and great alterations of the Lords; but the deciſions of the Lords 
i bare been conſtantly obſerved ſince that King's return, by which moſt of the 
if W{culal queſtions arc determined; and theſe things which Craig could but con- 
0 ecture from the nature of the feudal rights, the cuſtoms of neighbouring nati- 
. ons, and the opinion of feudiſts, are now commonly known, and come to a fix- 
K ed cuſtom; neither doth he obſerve any deciſions particularly further than his 
n time, in which our feudal cuſtoms could be but little determined, ſeeing 
* 4 he Lords of Seſſion were mutable and ambulatory, till the year 1540, in which 
ans nes V. did perfect the eſtabliſhment of the ſeſſion in a College of Juſtice, 
te uno at firſt, could not be ſo knowing and fixed in their forms and cuſtoms ; and 
wa 3 herefore, it cannot be thought ſtrange, if the feudal cuſtoms, as they are now 
4 ed, do much differ from what Craig did obſerve ; he hath indeed very well. 
- 4 be de the origin and nature of feudal rights, and the cuſtoms of {tay where 
=. and of France and England, whence they were derived to us; and 
5 z Fiore, we ſhall ſay little as to theſe; and ſo much only of the rights them- 
* =. as muſt neceſſarily be introductory to our fixed cuſtoms, in which we ſhall _ 
J 3 x 36 OT 80 method (as molt accommodated to the matter) which we obſer- 
r mn 'c tormer title of Real Rights : but there being in feudal rights nothing 
„ original community there ſpoken of, but only promiſcuous properties of 
* We vations or perſons; or otherwiſe a ſervitude of common paſturage, &c. 


== Tc: 7 . - 3 . 18 
. ore, we thall firſt ſpeak of the right of property of lands, both in relati- 
EC 5 on 


W ©doms and privileges of burghs, as feudatars of the King; ſo that there was 


W who held an hundred merk land or above of the King, and the reſt meaner ba- 


ments, or preſcription, they be exempted, by having courts and there iſſues in 


Our learned countryman Craig of Rickertoun, hath largely and learnedly hand- 
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2.00 Inſtitutions of the law of Scotland. Book I 


on to the ſuperior and to the vaſſal. Next, of the ſervitudes competent in fees 
J 


which comprehending all rights, not reaching the alienation of the ſubſtance, but per 
the leſier intereſts only extending to the profits or uſe of hereditaments, it mul ages 
comprehend both the intereſt introduced by law, as teinds, and thoſe that are) By 
conſent by infeftments or other grants, or long poſſeſſion; as liferents, conjund n | 
tees, terces, and the right of courteſy, annualrents, penſions, rentals, tacks, &, qo! t 
or real ſetvitudes, as thirlage, paſturage, Sc. And laſtly, feudal pledges, which [beca 
are called wadſets. But in all, we are here only to ſpeak of the conſtitution d 3 
fcudal rights, leaving the tranſmiſſion thereof to heirs, or ſingular ſucceſſors, 9 "Pe 


the third book of the Hiſlitutions. = = 

IV. The property of all lands and immoveables, or hereditaments, is eib , 
allodial or feudal. Allodial is that, whereby the right is without recogniſance, g 
acknowledgement of a ſuperior, having a real right in the thing; thus are more. 
ables enjoyed; and lands and immoveables were fo till thoſe feudal cuſtony, 
Now there remains little allodial ; for lands holden feu, or bench, or burgage, u 


c 
Py Hs RRR 2 
9 r x 
VVV 
N * S 
C 


ö 
A * 


lands mortified, are not allodial, ſeeing they acknowledge a ſuperior, having bij 
the direct right of property, and to whom, there muſt be ſome rent or return, thy bur 
they be not ſo proper fees, as land holden ward. Yet the ſuperior's right in the eise 
ſovereign power, is not feudal, but allodial with us, tho' ſome kingdoms e n 
Holden of ſuperiors as feudal. The gleibs of miniſters ſeem to come neareſt to al. WM... +1 
lodials, having no infeftment, holding rent, or acknowledgement, tho they be WE VI 
more properly mortified fees, whereof the liferent- eſcheat befals to the King onys, Mehick 
| Kirks and kirk yards are only allodial, without any acknowledgement of a fu. WM. 
perior, but they are deſtinate for pious uſes, and are ordained to be upheld ai WE. ... 
_ repaired, Parl. 1563, cap. 76. And the pariſhioners of every pariſh are ordained nen : 
to build and repair kirk-yard dykes, with ſtone and morter, two ells high, and "8 
make kirk- ſtyles therein, Parl. 1597, cap. 236.. The manner of repauing u WW ., + 
was remitted to the Council by the ſaid firſt act of Parliament, and thereupon aa ea, ne 
act of Council was made, which is ratified, Parl. 1572, cap. 54. but it is not i» ular ! 
peated in the ratification, but only in general, that the pariſhioners were vu. uperic 
ranted to name perſons to ſtent their neighbours *. 3 her in 
V. A fee ſignifieth either the right itſelf, or the thing affected with the ig er, o 
whether it be corporeal, as lands, lochs, woods, fortalices, mills; or incorpo: ungib 
al, as annualrents, fiſhing, juriſdiction, paſturage, or the like. f the 
| Fees at firſt were only granted for fidelity and military ſervice of the aſa; Hen 
and therefore they implied, 1. A free and gratuitous donation, as to money, u ::, 
other anterior caule. 2. None could ſucceed therein, but ſuch as could pern BF VII. 
that ſervice, whereby women were excluded. 3. They could deſcend to nam 1 
but to the male-iflue of the firſt vaſſal's body, which ceaſing, they became volt We this 
and could not be tranſmitted to the collaterals, or to the aſcendents of the fil rl Wi: ris] 
| fal. 4. Whenſoever they were open, or void by the death of the vaſlal ink Whould 
they returned to the ſuperior, until the vaſial's heir <oas capable of military 4. tude, 
vice, which was eſteemed to be ſo ſoon as he attained majority, and (and they aß de 
turned to the ſuperior) while they were in non- entry by the negligence of the vali, Ind ſat 
not demanding infeftment; but in his minority, when he was unable to ſerve, bo either 
the lands and the vaſſal were in the hands of the ſuperior in ward and cuſtody, A lau, 
his donatar as Vis legal tutor, who was to educate him for his own ſervice, and 10 ener Weductiy 
tain him, beſide which he had then no other profit of his fee; and if he married ui m direc 
out the ſuperior's conſent, be loſt a ſum equivalent to that tocher which might be ful ng. 
ts his quaiity and eſiate; and if, contrary to bis ſuperior's will, be refuſed a ſuitable WA Te 


| RVing t 
borqin 
VIII. 


IDerior 


« . ws . . , . * 1 
ke for feited the double of his tocher, The reaſon introductory of this was, _ a 


* The act of Privy Council here mentioned, is dated Sept. 13. 1563. By the confuſion of the cou 
it was long a- miſſing, but appeared firſt in Mr. Keith's hiſtory of the reformation, vol. I. p. 5 25 edit. * 
now publiſhed in the late accurate Abridgement of the ſtatute law of Scotland, p. 444. The burden of A 
tw/o'thirds of the church is thereby laid upon the pariſhioners, and of one third upon the parſon; ag! J 
which the court of Seſſion determined, Had. June 25. 1623, Patrick Schaw contra E. of Winton, and pen: 
1628, Kirk of Selkirk contra Stewarts. en 

m See below, $ 40. 4. t. II. 4. 63. 
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uperior mg 


ht be much concerned in the affinity contracted by bis vaſſal in his marri- 


10 all fees, fidelity of the vaſſal to his ſuperior is neceſſarily implied, and if 
any thing was acted contrary to fidelity and gratitude, againſt the life and fame 
of the ſuperior, to the great prejudice of his eſtate or neareſt relations, the fee 
became void; wherein is alſo comprehended the vaſſal's diſclaiming of his ſupe- 
or, or owning another in his place; or infefting another vaſſal without his ſupe- 
rior's conſent. | : 

| Fees are not only unalienable without conſent of the ſuperior, for the reaſons 
ow adduced ; but becauſe they are ſricti juris, and there is no obligement upon the 
W ſuperior to receive any ſtranger, or ſingular ſucceſſor to be his vaſſal, except what 
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we law hath introduced with vs by ſtatute or cuſtom, in favour of creditors, 
br obtaining ſatisfaction of their debts, by appriſing or adjudication, whereby 
„be ſuperior may be compelled to receive fingular ſucceſſors : yet the diſpoſi- 
bon, procuratory, or precept of ſeiſin before infeftment are aſſignable, and 
oe ſuperior may be compelled to receive aſſignies, if the diſpoſition be in fa- 
odor of aſſignies: but infeftment being once taken, he is not obliged to re- 


Ceive any affigny or ſingular ſucceſſors, otherwiſe than in obedience of horn- 
Wins upon appriſing or adjudication, getting a year's rent for accepting a new 


be vi. Theſe being the antient requiſites of fees, that is accounted a proper fee 

„nich bath them, and the want of any of them makes it improper in ſo far; but 

ſu moſt of them are now changed by the tenor of the infeftment; as when the fee 

nl WS: granted to the vaſſal, and the heirs of his body, it is ſo far improper, that wo- 
„ed nen may ſucceed ; if it be granted to him and his heirs ſimply, then his collateral 
, Wheirs or aſcendents may ſucceed, or if to his heirs-male whatſoever ; much more 

irk 


Wi to the heirs or deſcendents of other perſons in tailzies. Fees are alſo grant- 


ae. not for military ſervice, or ſervice indefinitely, but for ſome definite parti- 
„ahr ſervice, as for carrying of a ſword, or other enſign of honour, before the 


her inconſiderable, as a mere acknowledgment of the ſuperior, as a penny mo- 
ey, or a grain of pepper, a roſe, &c. or for a feu- farm duty in money, or any 
Hungidle, or other performance: or, when the avail of the marriage, and profit 
© ne ward is axed to'fuch e GEnniEihE * 

Hence we may conſider, what remains as the eſſentials of fees, and common 75 


| or 4 kinds thereof, which are theſe, ES 
bs III. Fir, There muſt remain a right in the ſuperior, which is called d mi- 
4 um directum; and withal, a right in the vaſſal, called dominium wtile : the reaſon 


f this diſtinction and terms thereof is, becauſe it can hardly be determined, that 


Would only have a ſervitude upon it; tho' ſome have thought ſuperiority but a ſer- 


ts I = the property being in the vaſſal, and others have thought the fee itſelf 
1210 * . but a ſervitude, to wit, the perpetual uſe and fruit; yet the reconciliation 
"1 1 both, have been well found out in this diſtinction, whereby 
' ol £ er s intereſt is called a ſervitude; but by the reſemblance of the diſtinction 
* | "ah betwixt jura et actiones directæ, and thoſe which for reſemblance were 
ma 8 we thereto, and therefore called utiles, the ſuperior's right is called d mini- 
lil A 5 and the vaſſal's dommium utile, and without theſe the right cannot 
1... 1 muſt be a right in the ſuperior, and another in the vaſſal, ſo 
hl A in his right muſt neceſſarily hold of, and acknowledge the ſuperior, as 
ute 5 Fu e direct right in the fee, otherwiſe the two diſtinct rights without this 
| W tion, will make but two partial allodial rights. 3 

cl, . decendly, There is neceſſarily implied in fees, ſome rent or return to the 
E perior for the fee, which may be either ſervice, money, or other fungible, 
rere We Eee 0x 


I Sep below II. 4. 32. 


Wſuperior on ſolemn days; or not for ſervice at all, but for ſome rent, which is ei- 


3 he right of property is either in the ſuperior or vaſſal alone, ſo that the other 
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202 Inſtitutions of the law of Scotland. Book I Tit 


or prayers and ſupplications, as in fees mortified to the kirk, or other perſy 


mance. 1 „ | = 
IX. Or at leaſt Thirdly, the vaſſal's fidelity to the ſuperior, implying, not oi 
negative, that he may ffot wrong the ſuperior, but poſitive, that he muſt * "he c 
to his ſuperior any deſign againſt his life or fame: which fidelity, tho it be 1g £1 
expreſſed, yet it is neceſſarily implied in all kinds of fees, and cannot be tay 3 
—_ by any paction to the contrary, without deſtroying the very nature of ti ſuper 
right. =] | : 
X. To come now to the conſtitution. of the property of lands, in fee and her. ES 
tage, the feudal contract being of itſelf alienative, as loan, fale, exchange, and ui 7 
contracts in law, called, do ut des, and do ut facias; (of which two laſt, the .. in w. 
dal contract is a kind, ſeeing thereby land or other immoveable is given, for y ir th. 
ving or doing ſomething) therefore, as in others, fo in it, the will of the owe AW bear: 
muſt conſtitute the right in the vaſſal; and ſeeing by the cuſtom of nations, ſon WY chcq1 
kind of poſſeſſion is neceſſary to conſtitute or transfer property, the ſuperiay or th 
delivery of poſſeſſion to the vaſſal, or acknowledgment and approbation theres A carce 
in the vaſſal, to be holden by him in fee, were ſufficient to conſtitute and perf writ, 
VV OO. 2 1 XI 
XI. And therefore in the udal right of lands in Orkney and Zetland, where tive a: 
by, without any infeftment inveſtiture or other right or writ, they enjoy hub in wh 
and hereditaments ; it ſufficeth them to inſtruct by witneſſes, that they have g diſpor 
ſeſſed, as being holden and repute heritable poſſeſſors of ſuch lands; but th MW r:ndic 
law and cuſtom of Scotland hath, in all other places, neceſſarily required wi; tuperi 
not only for evidence of the conſtitution of this right, but as ſolemnities for th ficient 
_ perfecting and ſolemnizing thereof, without which it becomes not a comple: ced, 2 
real right of the ground, except where ſuch writs have been deſtroyed, or lot uMW1ubtili: 
times of trouble, and then a proving the tenor of them muſt be uſed : or in gratuit 
caſes the heritor may be cognoſced by an inqueſt, as heritable poſſeſſor. H tion, 
ordinarily writ is requiſite, which writs are called an infeftment or an ine good 
ture. 5 „„ e 35 N jt 
XI. Infeftment or infeudatio, ſignifieth the af conſtitutive of a fee, as its tion t 
mon indicateth: ſo alſo inveſtiture is the ſame, more metaphorically, as we bervice 
ſaid to be inveſted or indued with any right, as men are covered with a , preſſed 
ment or cloak, and denuded and diveſted thereof, when it is extinct or trak | And 
mitted : ſo both infeftment and inveſtiture ſignify the writs, which are eviden bert of 
ſignifying the acts conſtituting the fee; and theſe are two, the diſpoſitive wild charter 
the ſuperior, and his delivery of poſſeſſion by himſelf, or his bailie in his na Lrantec 
to the vaſſal, or his procurator or attorney. i po prove 
XIII. Of a long time, infeftment hath required writ as a neceſſary ſolema lay, the 
and not only as a mean of probation that the ſuperior did truly diſpone to the i ee four 
ſal, any immoveable in fee and heritage, and that accordingly the vaſſal auer, wh 
ed poſſeſſion, natural, civil, or ſymbolical; for if writ were adhibited only f er is f 
probation, other probation might alſo be admitted, not only againſt the ſuper Ontain 
or his heirs by their writ or oath, but even againſt their fingular ſucceſſors e the 
other competitors, by whoſe oath of knowledge or writ, the truth of the nfl- ich 
ment, and of theſe two neceſſary acts to conſtitute a fee, might be proved; a Pot paſ 
albeit the ſuperior's oath would not prove againſt a ſingular ſucceſſor, uy 'semer 
writ anterior to that ſingular ſucceſſor's right, acknowledging, that he had a a , by 
a time inveſted ſuch a perſon as his vaſſal, and entered him in poſſeſſion, fa 
prove againſt his aſſigny; but neither of theſe ways would conſtitute a fee, p em ax 
ſupply a written infeftment, except where the peculiar cuſtom of fees with Vothe 
writ hath been immemorial, and therefore ſuſtained as ſufficient : and albet ? luſta 
provided by antient ſtatutes *, that the heritable poſſeſſors of lands may be 4 Wk 
noſced by inqueſt, yet that was only upon conſideration of calamity and 90 F reer 
whereby writs were deſtroyed, and where no competition was by any * i fue] 
1 Fo 
8 | | [1 Seb, 
Stat. Rob. III. c.36.F5. See below IV. 45. 17. 10. | 
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à written infeftment, and poſſeſſion conform, the queſtion being only be- 
twixt the ſuperior and his vaſſal, who with his predeceſſors had been in imme- 
morial poſſeſſion, as being holden and repute heritable poſſefſors, by performing 
the deeds proper to vaſlals of ſuch lands, and ſo holcen and repute as heritable 
oſſeſſors by the neighbourhood ; which I have not heard to take effect for o- 
ſhers, but the King's immediate vaſſals, who claims property in no land as ſupreme 
W {@ocrior, but what is annexed to the crown, or whercof the property is acquired 
W : the King, by the caſualities of his ſuperiority, or by acquiſition from other pro- 
brietars; and therefore he doth never exclude the antient heritable poſſeſſors, 
do they have loſt their rights by public calamity, wherein not only adminicles 
a urit, but the teſtimonies of witneſſes above exception are received; whereby 
W if the right be not proved to be blench, or feu by the exchequer-rolls, which 
bear all the King's property and the reddendos thereof, or by /Eques made in ex- 
chequer, the fee will be held ward, and according to the probation and verdict 


t J of the inqueſt, charters will be granted by the King in exchequer, and fo there 
iS (carce can be pretended any fee, which hath not been already eſtabliſhed by 


writ, except in Orkney and Zetland. : 
W XIV. The writ requiſite to conſtitute a fee, muſt contain the preſent diſpoſi- 
tire act of the ſuperior, by which he diſpones to the vaſſal and his heirs the fee, 


ſe 

in whatſoever terms he expreſſeth it, whether he gift, grant, alienate, ſell or 

ol Giſpone, tho' theſe ſeveral terms expreſſed, may import a different title and war- 

ti: WS ran dice ; yea, albeit no cauſe or title be expreſſed or implied, but only that the 

ci, A fu perior diſpones; or tho! the cauſe or title inſinuated be not true, yet it was ſuf- 
the ficient with poſſeſſion, until the ſolemnity of inſtruments of ſeiſin was introdu— 


1 WS c<d, and is ſtill ſufficient when ſeiſin is rightly adhibited ; for we follow not that 
K ſubtility of annulling deeds, becauſe they are fone cauſa, but do eſteem them as 
one gratuitous donations ; and therefore narratives expreſſing the cauſe of the diſpoſi- 
bu ton, are never enquired into, becauſe, tho' there were no cauſe, the diſpoſition 


is good, and albeit neither the tenendas, reddendo, or the modus acquirendi, be ex- 
Iprefſed, yet if the property was the diſponer's, and he do but expreſs the diſpo- 
sition to be in fee and heritage, it is valid; for the reddendo is underſtood to be 
We ervices, accuſtomed in ward-holdings ; and thereby will be carried, tho' not ex- 
preſſed, all the parts and pertinents of the fee. 35 OT 


"od 


And therefore any diſpoſition - fer verba de preſenti in fee, is valid as to that 
part of the infeftment, and altho' the diſpoſition contained an obligement to grant 
Feharters, yet the not granting thereof doth not prejudge. And tho' charters be 
granted relative to prior obligements, yet they are good, without neceflity to 
prove theſe. Nor will it be ſuſtained, for the ſuperior or any competitor to 
yy, that if the prior obligation, diſpoſition or contract were produced, it would 
e found conditional, or have clauſes in favour of the ſuperior, or that competi- 
WW” whether generally or particularly alledged: but if theſe were loſt, the char- 
er fufficient, and no more is underſtood to be in the real right, than what is 

contained 1n the charter ; yea, tho' the charter bear, that it is granted according 
to the proviſions and conditions contained in ſuch a contract, diſpoſition or bond,” 
Which may import, that the ſuperior by granting the charter without theſe, hath 
bot paſt from them; and therefore, he may inſiſt upon them as perſonal ob- 
dements, and the vaſſal will be obliged to produce the ſame ad modum probati- 
Ms, by exhibition or incident diligence, whereupon he muſt depone, whether 
© has them, or had them ſince the citation, or did at any time fraudulently put 
em away: but if without fraud they be loſt, the charter is ſufficient ; yet if a- 
! fther ſhould found relevant alledgeances upon the original diſpoſition, if they 


Fun he will get diligences to cauſe the ſame be produced ad modum pro- 
Pato. | DIEM . : 
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cept of clare conſtat a are alſo ſufficient, ſeeing they contain a precept to in- 
uch a perſon as vaſſal, which implies the diſpoſitive will of the ſuperior ; 
. 5 | 3 35 and 
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Tit 
and therefore is valid in place of a charter from its date, albeit it hath no ef 
againſt fingular ſucceſſors, as to that vaſſal's predeceſſor's rights, which muſt he « the 
inſtructed by the rights themſelves, and not by the ſuperior's acknowledgmen, the re 

And for the ſame reaſon, other precepts of ſeiſin, not relating to particyly gener 
charters or ſeiſins, but either ſimple, or bearing ſecundum chartam conficiendan, reſign 


are ſutficient, altho' theſe charters be never granted: but there will be under. Ch 
ſtood a proper ward-holding gratuitous, without warrandice, extending on] a cha 
to the heirs of the vatlal's body, but not reaching to collaterals or aſcendeny, Forest. 
unleſs the precept expreſs or inſinuate an onerous title, as vendition, excamb. Mh 
on; Sc. 7 = | che ſa 
But ſince writ became to be an eſſential ſolemnity of fees, the ſuperior's pr. NVvorde 
ſent diſpoſitive act mult be in writ, but his preterit declaratory act, acknowledging wa 
tuch a perſon and his predeceſſors to be vaſſals, and have the fee, or his oblige. md. 
ment to grant the fee, tho' never fo expreſs, which relates but to a diſpoſition atio 
de futuro, will not ſupply a charter, tho' clad with real poſſeſſion, or having fe. % 
{tin by inſtrument, bearing to be profpriis mani bus, tt by theſe the ſuperior may k ! 
_ compelled to grant charters ſolemn and complete, bearing expreſs!y all the clauſes ording. 3 
ry in ſuch writs. Yet in ſome caſes, adminiculation of a ſeiſin will ſuffice, an MF” the 
the liferents of wives being proportional, or in very antient rights, or where in Ei 
competition no better right is ſhown ; and in rights of property that are old, th' ““ my 
the immediate warrant of the ſeifin be loſt, the obligement to grant ſuch infef. i yung 
ment will be valid, not only againſt the ſuperior, or his heirs and ſucceſſors, but 46 
againſt others having fingular titles. „„ „ 
Much lets is it neceſſary to have formal and ample charters in the beſt file * 
upon parchment in Latin, ſealed; albeit vaſſals are obliged to accept no other, 5 Th 
and the notaries drawers of informal charters, may be depoſed and cenſured, yt . 
the right will not be annulled, or poſtponed to poſterior more formal and p- e ſeo 
lemn rights, for want of theſe formalities. V5 _ 254 
XV. The formal tenor of charters is different, according to the ſeveral kind 16 a 
of infeftments; whereof ſome are original infeftments, by which the fee ws rp 
fir conſtituted, and therefore are moſt plain and fimple, containing the dilpol- Wi lg 
tive clauſe, relating or inſinuating the title or original of the right; if it ben of 1 
original charter from the King, it begins with his royal title, Carolus Dei . ; 4 
tia, Cc. And bears the conſent of the treaſurer, or commiſſioners of the te- 3 a 
ſury, and bears a narrative of the motives, inducing the King to grant the lame; 5 
and if it be ward or blench, in burgage, or mortification, it bears, Damus, clit 3 
dimus & in perpetuum confirmamus. Eut if it be a feu-charter, it bears, Arendamis | The 
lecamas, in emphyteufin dimittimus et in perpetuum comſirmamus; and then follows the 4 1 
clauſe tenendas, and the clauſe reddendo, which if it be ward, bears, Servitia deli Nabe ' 
et conſueta : if blench, the particular blench-duty, nomine albe firme : if feu, th: Wi I 
particular feu-duty, and ſometimes the duplication thereof, and the marriage 0 
the heir: if burgage, it bears, Servitia burgalia : if in mortification, it bears, f, ent 
ces et ſupplicationes. And ordinarily warrandice, which, tho very ample, at Char 
no effect; for if the right prove invalid, there is no action againſt the King, 0 ee de 
doth always diſpone pieniſſimo jure, but periculo petentis; eſpecially when he di 7 Ly , 
pones as ſupreme ſuperior, by the right of his crown: but if he diſpone for 2 ff Erving! 
or cauſe onerous, as for ſums of money, or by excambion, the lands acquired o Wh 4 
him, being no part of the revenue of the crown, or annexed property; in ther ly expr 
utitur jure privato, and his warrandice may have effect, as to his private pi In th, 
mony, but not as to the patrimony of the crown. | rofſeg 
Charters granted by the King of fees by progreſs, are either upon reſign" re ppc 
or by confirmation, or upon appriſing or adjudication, which differ from olg wr, 


ad 0 * 22 : K 0 
nal charters, in their ſeveral ſpecialities; as, charters upon reſignation oe: 
diſpoſitive clauſe, bear the conveyance, *©* That the lands or others were relign 


* in the hands of his Majeſty, or his commiſſioners, by a procuratory of 1 
nation apart, or in a diſpoſition or contract, expreſſing its date, in favour 
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« the acquirer, his heirs or aſſignies;“ whereupon reſignation being made in 
the reſigner's life &, the charter will be granted to him, or to his heirs ſerved 


reſi nation. 2 N 5 . 
ws of confirmation do deduce the right to be confirmed, which if it be 


a charter 4 ſe, bearing, © to be holden from the aiſponer of the King,” and ex- 


Wally relate the charter to be confirmed, and then ratifies, confirms, and approves 
the ſame in all the heads and articles therein, and then ſubjoins the tenor and 
Wd of the charter. Theſe charters of confirmation, whenjoever granted, are 
an back to the date of the charters confirmed, (which were abſolutely null till con- 
nation) unleſs there be a medium impedimentum, as a prior infeftment by confir- 
ation or upon reſignation by the ſuperior; yea, tho' the infeftment by confirmation be 


n it, the confirmation is drawn back, and will import the ſuperior's paſſing from 
I coſuality falling by the death of the author, unleſs theſe be reſerved, (where- 
„dle neglect of the King's officers may not be imputed in his prejudice) albeit 
craig © relates a caſe betwixt Kirkcaldie of Grange and Ker in the contrary ; 
and adds this reaſon, that the former vaſſal, granter of the charter to be confirmed, 
Ning before confirmation, it might be truly ſaid, that he died loft veſt and ſeiſed as 


frequent than to confirm very old charters or diſpoſitions. 1 5 1 1 8 
There is another kind of charter of confirmation by the King, of charters 


1 granted by his vaſſals to their ſub-vaſſals, not to be holden 4 /e of the King, but 
5 e ſe of the diſponer. The effect of which confirmation is to ſecure the acqui- 


er againſt the forfeiture, or recognition of his ſuperior. 


Charters by the King upon appriſing or adjudication, do either narrate the ap- 
priſing or adjudication before the diſpoſitive clauſe ; or otherwiſe after the diſpo- 


aucun ad A. B. Sc. That the lands and others in the charter, were appriſed or 
Wdjudged from the “ former vaſſal, or his apparent heir, lawfully charged to enter 


ums therein contained, and bears, in the reddendo, the duties and ſervices, due and 


Pear as witneſſes, © ſeveral officers of ſtate, and the director of the chancellary, &c.” 


* The King's charters muſt paſs in exchequer upon a ſignature ſigned by the 
lng, or by his treaſurer, or commiſſioners of the treaſury, and a quorum of the 
* exchequer ; which ſignature is recorded in the books of exchequer, and then 
by Wafſcth under the ſignet, and then under the privy ſeal, whoſe warrant 1s the 
2 Nuture, ſand then under the quarter- ſeal, which is called the teſtimony of the 
hath | reat-ſeal * and laſtly under the Great-ſeal itſelf. „ 5 
mo Charters by ſubjects in moſt things agree with the King's charters, but differ in 
. nee points, that they begin not with their titles, but thus, Ommibus hanc cartam vi- 
price Wk ts ; and then follows the ſuperior's title or deſignation. And in 
ah 5 Enarters, the ſpecial cauſe is narrated, as for implement of a certain con- 
mM wr diſpoſition or obligation ; in them alſo the warrandice is more particular- 


} Expreſſed, becauſe it is effectual according to its tenor. | 


Facies to be inſert in the King's charters, which before could only paſs by 
Art, under the quarter-ſeal, or teſtimony of the Great-ſeal. | 


*} 

act 35. 8: 16 
. bes Appendix, Ne. | | 

ſentence incloſed in a parentheſis, is not found in the firſt edition, and appears to be a miſtake. Char- 


8 uarter-ſeal, but precepts of ſeiſin did, which before the af 7, P. 1672. were wrote on a ſe- 
trom the charter. | 


: 4. 19. edit, 1732. 


generally; or to his aſſignies, having right by aſſignation to the procuratory of 


Iprefſing the tenendas and reddendo, the King's charter doth in the like ſtile, gene- 


„er the death of the granter of the charter to be confirmed, if the ſuperior do con- 


/ fe, hich the ſubſequent confirmation cannot make falſe ; yet this being fictione 
Horis, theſe fictions may do much more than this change; and there is nothing more 


ſitive clauſe, by the clauſe beginning, Que quidem terre per prius hæreditarie perti- 


Peir in ſpecial ; ” and expreſſes the date of the appriſing or adjudication, and the 


pccuſtomed before the ſaid appriſing or adjudication ; likewiſe the King's charters 


3 charters granted by ſubjects, the precepts of ſeiſin were ordinarily en- 
oled, and now by the late act of Parliament 1672, cap. 7. precepts of ſeiſin 


z, reſignation may be made upon procuratories of reſignation, even aſter the death of the 
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tudine, cum domibus, diſiciis, boſcis, planis, moris, maręſiis, vits, ſemitis, aquis, riy 


thief, pit and gallows.“ 


a real right till they be completed by ſeiſin, which imports the taking ol p 
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In all charters, both by King and ſubjects, the clauſe fenendas uſeth to he * 
ſert, expreſſing the lands, or others by their ordinary deſignations, and the 
adding, Per omnes ſuas metas antiquas et diviſas, prout jacent in longitudine et lat. 


lis, flagms, pratis, paſcuts et paſturis, molendinis et multuris, et eorum ſequelis, a. 
cuftationbus, venationibus, piſcationibus, petaris, turbaris, cuniculis, cuntcularii, g 
lumbis, columbariis, hortis, pomariis, fabrilibus, brafints et brueriis, geniſtis, luis . 
moribus et virgultis, lignis, lapicidinis, lapide et calce, cum curiis et earum exttthy 
herezeldis, blooguitis, et mulierum merchetis, libero introtu ef exitu, ac cum ame 
alits libertatibus, commoditatibus, proficuis, aframentis, ac juſtis ſuis pertinentiis 51 
cunque, tam non nominatis quam nominatis, tam ſubtus quam ſupra terram, procl 
prope ad prætdlictas terras ſpecfantibus, ſeu ſpectare valentibus, quomodolitet in fit. 
rum, libere, plenarie, quiete, integre, honorfice, fine aliquo 1mpedimeto, revocatione, op 
tradictione, aut obſtaculo qualicunque. e 

In the charters by the King or ſubjects, there may, and uſeth to be inſert 
clauſe de novo-damus, which doth diſpone the fee, as by an original right, in ct 
the diſponer's right ſhould be found defective, and to ſecure againſt any title py. 


per to the ſuperior, either as to the property, or any ſervitude or caſuality; wic ft 

clauſes uſe to be very full, and to expreſs “ all nullities, title or intereſt in the furs WM that | 
« rior, with ſupply of all defects; and bearing all the particular caſualities, vid diſpol 
which the fee might be burdened, which are effectual, and extended to the ful Ne 
againſt ſubjects. But as to ſuch clauſes in the King's charters, they are fully e- perior 
tended as to all intereſt in the King, relating to the property, fuch as “ nullits, {cor 
« forfeiture, recognition, purpreſture, diſclamation: but the general words, n poſſeſ 
 emm jure titulo et intereſſe, are not extended againſt the King, to any caſualty (AM rant t. 
| ſuperiority, (not reaching, but burdening the property) except ſuch only as or att 
particularly expreſſed : and therefore a novo-damus, in a biſhop's charter from th were 
King, diſponing a patronage, pro omni jure, was found to give the biſhop's ſucct- ss this 
ſor right to that patronage, tho' z# was a laick patronage, without neceflity the n. 
inſtruct that the biſhop had any pretence of a title thereto before, but that Cafes 
novo- damus was as effectual as an original right, Feb. 29. 1680, Sir Jon d Aft 
Ancrum. But a novo-damus by the King, bearing, pro omni jure titulo et intert}, mean 
and expreſfing ward, was found not to exclude the King's donatar from the mit the ne 
riage, as being a caſuality differing from the ward, which uſeth to -paſs by any ot 
veral gift, July 17. 1672, Lord Hatton. ) ſubſr 
The reaſon of the different extention of the clauſe de novo-damis, as to right 
King and ſubjects is, becauſe ſubjects are preſumed to take ſpecial notice of dro, 
clauſes that they inſert in their charters, which in dubio are interpreted contro but m 
ferentem. But theſe clauſes do more eaſily paſs by inadvertency in -exchequti RM France 
and therefore their gifts are more regulated by their acts, than by the com pot 
ſtyle thereof. For tho' gifts of ward comprehend non- entry, ay and while be inf 
entry of the righteous heir; yet by act of exchequer, it is only extended to ts but on 
terms after the ward, tho' the old ſtyle be ſtill continu de. their © 
| Charters do alſo comprehend ſeveral conditions and proviſions, of which her from t 
after. And ſome charters do expreſs a bounding, which is ordinary in the jand wi 
within burgh. And ſome do expreſs a particular enumeration. And ſome hat the ne 
-only the general name of barony, or tenendry, or ſome other common des Will be 
tion, under which there may be particular deſignations comprehended. Ver in! 


ſome charters bear © courts and their iſſues,” or particularly “ infang-thief, outta; vill be 


XVI. Theſe charters, or other writs in place of charters, tho' they do 15 
ſo fully comprehend the diſpoſitive will of the ſuperior, yet they never becolt 


ſeſſion; for ſeiſin and ſeizure are from the ſame original, ſignifying laying | 
of, or taking poſſeſſion ; and diſſeiſing is diſpoſſeſſion; and therefore, it 5? 1 
leſs queſtion, whether ſeiſin or poſſeſſion are diſtinct, and which are mal 
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"MP for till the ſolemnity of inſtruments of ſeiſin was introduced to accom- 


ic the real right of fees, poſſeſſion was neceſſary to be joined to the diſpoſiti- 
ja | « which poſſeſſion might either be natural by actual inhabitation, manuring or 


I tocking of the ground, po/etrone ſedium; or might be civil, by uplifting the fruits 
and duties; or it might be ſymbolical, pg/tzone pedum, by entering upon the lands 
s vaſſal upon the ſuperior's warrant. But if this ſymbolical poſſeſſion were re- 


natural poſſeſſion, he would have been preferred to the ſymbolical poſſeſſion, as 


uy F pc 
being ſuſpect and fimulate, retenta poſſeſſtone ; therefore till the time of King James I. 
any charter, diſpoſition, or precept from a ſuperior to a vafſal, mentioning his heirs, 
or an heritable right, with true and real poſſeſſion, without ſimulation, was ſuffici- 


ent to complete the fee. So a charter with natural poſſeſſion was ſuſtained, being 
in the reign of King Robert II. June 24. 1625, town of Stirling. And allo before the 


*. 

eign of King James I. Hope, alienation and infeftment, Earl of Marr contra Biſhop 
t 1 of Aberdeen. 5 3 3 3 5 
e But King James I. having been long detained in England, being taken in his 
NN voyage going 70 France, did thence bring in the ſolemnity of ſeifins by the in- 
ik WA frument of a nottary, about the year 1430, as Craig relateth *, and yet faith, 
we that long thereafter, even near to his time, the Bailie's ſeal upon the ſuperior's 
vi WA diſpoſition, charter, or precept, was ſufficient to inſtruct delivery of poſſeſſion. 
full Neither was there neceſſity then in any caſe to prove the delivery, or the ſu- 
r perior's entering the vaſſal in poſſeſſion, but that was preſumed from the poſ- 
ties, e eſßon itſelf ; and therefore, it needs not be debated how the vaſſal entered in 


poſſeſſion, or what warrant the Bailie had to give him poſſeſſion, or what war- 


ant the perſon who received the poſſeſſion for the vaſſal had, as his procurator 
or attorney; for :/ the vaſſal were in the natural and civil poſſeſſion, all theſe powers 
ae vere preſumed. Neither were precepts of ſeiſin, or attornies then in uſe; for 
ccc, as this ſolemnity of an inſtrument of ſeiſin was introduced from England, fo was 
ty the name of attorney, which is frequent there, but ſeldom uſed here, except in 

t the caſes of ſeiſin. „ ro 1 VVV 
ad After inſtruments of ſeiſin became in uſe, they were not only ſuſtained as the 
mean of probation, that poſſeſſion or ſeiſin was given or taken, but they were 
4 the neceſſary ſolemnities to accompliſh the right, which could not be ſupplied by 
a 


any other mean of probation, tho the ſuperior with a thouſand witneſſes, ſhould 
Hubſcribe all the contents of a ſeiſin, it would be of no effect to make a real 


0 right without the atteſt of a nottary, in which ſenſe the vulgar maxim is to be un- 
of 1 Lerſtood, N/a ſaſina nulla terra, which is not only neceflary to the firſt vaſia!, 

4 fit [but muſt be renewed to all his heirs and ſucceſſors ; altho' by the cuſtom of 
quit; WS once, the vaſſal being once infeft, his heirs need not be infeft, but do continue 
WW 2 polleſs by his right, as the heirs of tackſmen do with us: but every heir muſt 
le 


be infeft in fees, otherwiſe, if they die uninfeft, they never attain the real right, 


their own death, which will belong to their executors, in ſo far as unuplifted 
nom their predeceſſor's death, till their own death or renunciation to be heir, 
and will be affected for their proper debts, which will not affect the heritage, or 


[> s : © next neir entering *, who muſt enter to the defunct, who died laſt infeft, and 
ech ill be liable for his debts, but not for the debts of his apparent heir, who was ne- 
1 Ver infeft, except there be a competition upon the defunct fiar's debts, which 
Und 


W 25 ; 
= Ne to the apparent heir's executors creditocs, but if there be no debts 
1 2 1 


In belong to the next heir without confirmation *]. 


ji | 
5 XVII. Let 
0 1 | | | | | 155 Wo 
ng jl the ra = 24. P. 1695. If the apparent heir has been three years in poſſeſſion, his creditors have action againſt 
erer making up a title to the eſtate by adjudication or ſervice. END 34 
4 ne This aſl: p A y . . . . 5 . 
1 H. 1. 22 4 1 age ſeems contradictory to what immediately precedes it, and differs from what is delivered above, 
| and below, II. 6. 17. 3. III. 5. 2. The deciſion Now, 22 1683, M* Blair contra Crichton and Rome, pro- 


| * Crain II. » bably 


7+ 2. edit 1732. See below IV. 3. 4. 


tenta poſſeſſlione naturali, the ſuperior diſponing to another, who firſt attained the 


but only a poſſeſſory title to the fruits and rents, from the predeceſſor's death till 


infeft or apparent heir, the rents will remain in hreditate jacente, and 
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XVII. Let us then conſider the formal tenor of an inſtrument of ſeiſin, yy 
the meaning thereof, and then conſider the eſſentials and neceſſary requiſig 
thereto, and how far unformal ſeiſins have been ſuſtained. A formal ſeiſin j 
the inſtrument of a nottary-publick, bearing the delivery of ſymbolical poſe, 
on, by the ſuperior or his Bailie, to the vaſſal or his attorney, by delivery of eq 
and ſtone, and other ſymbols accuſtomed upon the ground of the fee; which ü. 
ſtruwment ſhould contain the name of God, as its initial words, In Dei noir 
Auen, that it may keep the nottary in remembrance of his faith and truſt, d. 
terring him to take the name of God to a falſhood or lie. 2. It ſhould bear the 
date by the day, month, and year of God, and was accuſtomed to have the jp. 
diction and name of the Pope, which ſince the reformation hath not been j 
uſe: but it ſhould contain the name of the King, and the year of his reign, i," 
2. It bears the appearance of the vaſſal or his certain attorney, which is ſuffice. Wi wy 
ly inſtructed by having of the precept of ſeifin in his hands, which is but pre. Wi Sp 
fſumptio juris, and doth not exclude a contrary probation, eſpecially as to the her # 3g | 
of the firit vaſſal, who, by taking infeftment, becomes liable for all his predeceſſor; be 10 0 
debts, and therefore if the ſuperior ſhould grant a precept of clare conſlet, the . 11 
bearer thereof, as attorney for the apparent heir, taking ſeiſin, would imo 1 16 
the apparent heir in all his father's debts; and therefore it may be proved by tie . 
ſuperior and attorney's oaths, that the precept of ſeiſin was without warrant fron WA A Keith 
the apparent heir, and ſo was fraudulent and colluſive, to involve him in his pre A 
deceſſor's debts, and in an over-burdened and hurtful ſucceſſion. 4. It muſt ber 
the delivery of the precept of ſeiſin to the ſuperior, if he be preſent, or in hi 
abſence, to his Bailie, whoſe warrant is ſecured, becauſe there is a blank left i 


late t 


liver 
ferred 
the ſei 

berton. 


the precept for his name, in which blank any perſon's name being filled 3. TOY 
he is ſufficiently authoriſed as Bailie in that part, ſpecially conſtitute. 5. It ben Ke. 
the Bailie's accepting of the precept, and delivering of it to the nottary in . xIN 


fence of the witneſſes. 6. It mult bear the nottary's reading of the precept, al... DE 
exponing it, if it be in Latin, and then the words of the precept ſhould be i. hat it | 
groſſed. 7. It bears the ſuperior or he Bailie's delivering of earth and ſtoned boſleflic 


the land to the vaſſal, or to his attorney, bearer of the precept ; or delivery ol + and 40 
ny other accuſtomed ſymbol, as a penny for an annualrent, a net for fiſhing ans be t 
clap ard haffer for a mill. 8. It bears the attorney's requiring inſtruments. 9. poſſeſſio 
muſt bear, that theſe things were done upon the ground of the land, or ade ndtrume 


hereditament, and the hour of the day, before two witneſſes at the leaſt, teu ant of 
red thereto, which witneſſes muſt now ſabſcribe with the nottary, ſince the lt Poſſeſſio 
act of Parliament 1681 ®. And laſtly, the atteſt of the nottary, bearing the i ion, ſo 


thority of his creation, and that he was preſent with the witneſſes, ſaying, ci 0 neceſ 
ſcivi et audidi, that the things contained in the inſtrument, were ſo done as d a „ 
preſſed therein, and that he took a note thereof, and thereupon drew a formal WW... 
ſtrument, and inſert the ſame in his protocol, whereunto are adjoined his 69108 elate to 


his motto contained in his commiſſion, relating to his faithfulneſs and truſt, a Fontaine, 
his name or the initial letters thereof. -_ iced / 

XVIII. If any of theſe be omitted, the nottary may be exauctorate and pun 5-2". 
ed by the Lords, but the eſſentials are much fewer. Yet the ſeiſin mull y Wenants 0. 
tain the delivery of ſymbolical poſſeſſion, by the ſuperior or his Bailie wh hen it 
vaſſal, or Eis attorney, upon the ground of the land, or other tenements in 4 nd there 
ſence of the nottary and witneſſes, with the date and ſubſcription of the nota 
But the delivery of the ſymbol of an office, having no particular place ot grouns 
is ſufticient any where, as a batton for a military office, or a ſcroll, book, or w 
for a civil office: but where the fee hath a particular ground or place, * 
it muſt be taken upon the ground, and it will not be ſufficient to be i ” 


| . 2ntil 
bably gave occaſion to this inconſiſtency. The edition 168 1 does not contain what is incloſed in the 7% 
fis, and is therefore conſiſtent with the author's doctrine in other places of his book. —By a late ſale [nf 


- 


June 27.1755, Stervart Nicoljon Scharw contra Houfton of Johnſion, it was eſtabliſhed, that the executor 
rent heir have right to the rents falling due during his apparency, and not the next heir entering. 


5% See below IV. 42. 9. ad fin. act 5. P. 1681. 
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of the ground; yet law or cuſtom may otherwiſe order it in caſe of neceſſity ; as 
e infeftment of lands in Nova Scotia were appointed to be taken at the caſtle-gate 
f Edinburgh. And when lands are rightly united or erected in baronies, ſeiſin 
| Wien apon any part thereof ſufficeth for the whole; and without union, ſeiſin 
taken upon any part of the lands, will ſerve for all the lands in the infeftment 
lying contigue. Craig relates *, that a ſeiſin was found null and falſe, where it 
W yore, © Theſe things were done upon the ground of the land,” albeit the parties 
bad put part of the ground of the land within their ſhoes on which 7hey food, 
but were not upon the fixed ground thereof. 8 
W The inſtrument of ſeiſin muſt be taken by a publick notary lawfully authoriſed, 
t the leaſt ſo holden and reputed ; for tho' the notary be deprived, it will not vi- 
nate the inſtrument taken hora fide, by perſons who knew not his deprivation, till it 
be commonly known, or letters of publication intimated at the market-croſs. But 
n ſeiſin was found null, becauſe it wanted theſe words, vidi, ſcivi et audivi, Hope, 
W jrecepts and inſiruments of ſeiſin, Primroſe contra Durie. I 
In antient rights, or where there is not a more ſolemn infeftment, a ſeiſin hath 
been ſuſtained, tho' with conſiderable defects, as where the ſeiſin bore not de- 
W< livery of earth and ſtone,” but only © actual, real and corporal poſſeſſion,” June 
7. 1630, E. of MWigton. But not where the ſeiſin wanted delivery of earth and 
ſtone, and the name of the attorney, Hope, ſerfin, L. Lie contra H. of Lauderdale. 
A ſeiſin was ſuſtained, tho' it did not repeat the precept, and did not bear de- 
W< livery of earth and ſtone,” but only “of the ground of the land,” yet was pre- 
W ferred to a poſterior formal ſeiſin, taken after the matter was litigious, and after 
e ſeiſin had been ſuſtained againſt the purchaſer's author, Dec. 23. 1680, Lam- 
berton. And a ſeiſin of land and a mill was ſuſtained, bearing * delivery of earth 
and ſtone of the land and mill, with all ſolemnities requiſite,” March 1 5. 1631, 
Wmerton *. Ls 5 1 6: Co 
XIX. Seifins being but the aſſertions of notars, do not prove nor inſtruct a 
real right, unleſs they be aſtructed by a warrant or adminicle in writ „ "Except 
Wtiat it be againſt tenants at the inſtance of their maſter, who is known to be in 
Poſſeſſion: or that preſcription hath run by one or more ſubſequent ſeiſins, 
End 40 years peaceable poſſeſſion. And albeit the moſt ordinary warrant of ſei- 
ins be the ſuperior's precept ingroſſed or related to in the ſeiſin, yet after 40 years 
poſſeſſion, there is no neceſſity to produce precepts of ſeiſin, procuratories or 
pntruments of reſignation, even in the caſe of reductions of infeftments for 
Want of theſe, Parl. 1594, cap. 218. In which there is not required peaceable 
Poſſeſſion, neither yet continued poſſeſſion, as is required in the act of preſcrip- 


c 1 lon, ſo that interruptions as to this point will not alter the caſe. But there is 5 4 
* V neceſſity to produce any more for inſtructing an infeftment, but the ſeiſin, 1 
; | nd a warrant thereof, ſuch as a precept of clare conſtat, a precept out of the | 

| 


cate to the one or the other; as if the ſeiſin bear, to proceed upon a precept 


| 
W'iancellary, a diſpoſition or contract of alienation, according as the ſeiſin doth 1 
Eontained in a charter, diſpoſition, or contract of alienation, theſe muſt be pro- | 


M0 * /t ecrface as they are related; not only paſſivè to defend in reductions, but 1 
* e, as titles of reductions, declarators, and all other proceſſes, except againſt | 
1 3 naked poſſeſſors, or where preſcription hath run, becauſe the charter 
n or . It is related to, is a part of the inveſtiture, making up the real right; 


therefore, as hath been now ſhown, § 14. H. f. there is no neceſlity to produce 


„ poſition, contract of alienation, or bond, tho the charter relate thereto. But 
* 7 Sg bear, to proceed upon a precept contained in a diſpoſition, con- 
WW of alienation or bond, then theſe are parts of the infeftment, and make 
1 me real right, and ſo muſt be produced, that the defender may except or 

_ wo, 3 Gge EE defend 


b N | ; | | | | | a. 
* / alt 17. 1686, ſeifins are allowed to be wrote book-ways; the number of leaves are appointed to be. 
oned in the 


8 atteſtation, and the witneſſes to the giving the ſeiſin as well as the notary, are appoint- 
ach leaf. | RS | 


7. 14. edit, 1732, u See below IV. 42.9. 
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defend upon any cauſe therein contained, in favour of himſelf, his predeceſſyy 
or authors; unlels the infeftments be antient, and clad with long poſſeſſion, i 
which caſe it is like the Lords would extend the foreſaid ſtatute, and would fo 
tain a diſpoſition, contract or bond, as a ſufficient adminicle of the ſeiſin, the 


Ti. 


Gairt, 
| [ponec 


Bl! 


it related not thereto. And albeit this ſtatute mentions only, that charter d * 
ſeiſin ſhall be ſufficient, under which a diſpoſition or contract of alienation mu; Wi * 0 
be comprehended, when the ſeiſin is immediately taken thereupon, and not yy. ; ng 
on a formal charter, for then they are the real charter; yet it is not like the nf * 
would reject a bond obliging to grant ſuch infeftment, albeit it do not 4 re. . 
ſenti diſpone, as a ſufficient adminicle to ſuſtain a ſeiſin, where they had been » 5 rh 
years in poſſeſſion, altho' preſcription was not completed by immediate ſubſequen 1 4 
ſeiſins or uninterrupted poſſeſſion , the party making faith, that he did ny Wi Cy 
keep up, or conceal any other part of the inveſtiture ; which would ſufficienty WM ah 
take off the preſumption of fraudful concealing, cr away-putting the immedat i * 
warrant of the ſeiſin, which might afford defences to the other party. For em M grudt 
in a recent caſe, of the infeftment of a wife in liferent, her ſeiſin was ſuſtane! In me 
upon production of her contract of marriage, albeit the ſeiſin proceeded up hotary 
a bond granted for the ſame cauſe, June 29. 1665, Mr. George NVorvil, when Wl "hh 
nothing was alledged of long poſſeſſion. And Nov. 22. 1628, Clappertoun, where the wii 
a wife's ſeiſin bearing in contemplation of marriage, was ſuſtained without + WM. fide 
ny adminicle, but the marriage, againſt an appriſer from the huſband's beir fr M.:i770n 
his death, Hope, ſeiſin, Murray of Philliphaugb contra Schaw, Gray contra Fin France, 
ſon ; but there could be leſs queſtion if the ſeiſin related to a precept api, y mor 
and did not bear, whether the precept proceeded upon a charter, diſpoſition, al- il, b. 
enation, or bond, for then the production of any of theſe, would adminicula: Wi ning c 
the ſeiſin. . . „„ 2 1 ; : Wcderun 
Seiſins within burgh, for ſerving of heirs by haſp and ſtaple, by the immemoral eeſimo 
.cuſtom and privilege of burgh, being given by the town-clerk, do prove ſuffic- two of 
ently both the propinquity of blood, that the ſame was cognoſced and ſeiſin g. ef nota 
ven accordingly, without neceſſity of any warrant or adminicle, but ſeifins of eafly ir 
riginal rights, or conveyances to ſingular ſucceſſors, will not be ſuſtained by the ome cc 
-town-clerk, without adminicles even as to tenements within burghs, as was found it, or d 
in an infeftment from a father to his ſon, bearing to be upon the father's rele lies, 
nation, Feb. 11.1681, Irwing ; June 21. 1672, Mitchel v. ; ty, unle 
Seifins propriis manibus, when either the ſuperior himſelf doth give ſein b r that 
his vaſſal's attorney, or when the ſuperior's bailie by his precept gives ſeiſin . Or t 
the vaſſal, himſelf being preſent, and accepting, or when the ſuperior immer Writ was 
ately gives ſeiſin to the vaſſal; in theſe caſes the notary's warrant is (ui . er at 
ently inſtructed by the ſeiſin, and by the diſpoſition, contract of alienation, nd truf 
bond, or when the ſeiſin is propriis manibus ſecundum chartam conficiendan, ii rt, «x 
charter thereafter made, be ſhown ; as a ſeiſin proprizs manibus, by a father dortance 
his ſon, reſerving the father's liferent, was found valid againſt a ſecond wiſe is is ne 
infeftment, granted for a competent tocher, being adminiculated by a bond g. 11. 
ed by the father of the ſame date with the ſeiſin, obliging him to wan mall im 
the ſame, Feb. 11. 1669, Buchan ; yea a ſeiſin propriis manibus by a ſuperior, © wn Itneſſes 
taining reſignation, accepted by the ſuperior, and immediately ſeiſin given red, 
- manibus was ſuſtained, without any warrant ſubſcribed by the ſuperior, but by® he notar 
vaſſal's diſpoſition, containing procuratory of reſignation, there being no mot, To re 
lemn infeftment in competition, Jan. 17. 1672, Young, » dminicl 
But as to ſeiſins propriis manibus by huſbands to their wives, in contemp/a Ken noy 
of marriage, either before marriage, where marriage followed, or after ug "WS cop 
age, having no adminicle but the marriage; the Lords, according to the 0 y | XX. | 
ent caſes, have ſometimes ſuſtained them when they were ſuitable to the 19 6 ent ſtatu 
and not exorbitant, and where the queſtion was only with the huſbands _ . ht 
with an appriſer, Nov. 22. 1628, Clappertoun) June 19, 1668, relict of Mall fſions, 


Gal 


an See below II. 12. 20. » See below, F 25. 3. 5 7. "Gay 
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| Caries, in which caſe it was inſtructed, that about that time, the wiſe had diſ- 
JLoned to her huſband her jointure by a former marriage: but {ſuch ſeiſins are 

eaſily improven, if they be not aſſerted by the witneſſes inſert; as in the caſe, 
an. 9. 1669, Wallace of Galrigs, the heir infiſting in an improbation, there be- 
ſour witneſſes in the ſeiſin, two of them deponed they were not witneſſes 

thereto, the third remembered not, the fourth Was poſitive for it, and the no- 
tary offered to depone, that it was true; yet having no adminicle, his oath Was 
not taken, and the ſeiſin was improved; but if there had been an adminicle, the 
rotary and one of the witneſſes being poſitive, the ſeiſin would not have been 
Improved: for where there is a warrant, mediate or immediate, providing a ſeiſin 
be given, uod fert debet facile preſumitur ; and therefore the witneſſes not remem- 
Whcring or denial, would hardly improve ſuch ſeiſins, unleſs their teſtimony were 
Wpoſitive, giving ſpecial circumſtances of their denial, as being in ſuch another 
Country, or far diſtant place at that time, if the truth of that were otherwiſe 
Iaaructed. But the general denial to be witneſſes could import no more, but 
In memini: and therefore an adminicle in writ, with the protocol or oath of the 


beſe would ſtronglier approve, than the not remembrance or general denial of 
the witneſſes inſert would improve. But this dipping upon a general queſtion, 
WE fe inſtrumentorum, we ſhall ſay no more of it in this place, nor of the ad- 
miſſion and qualifications of notaries; as to which Crazg * relates the cuſtoms of 
France, which were not then, nor have yet been here allowed; but certain- 
ly more exactneſs ought to be in the admiſſion of notaries, not only as to their 
Wk ill, but as to their reputation of honeſty and fidelity, and the leaſt want or weak- 


ederunt , declare they will admit no notary of courſe as formerly; but upon 
Reſtimonial of the perſon's education and reputation, and the trial and report of 


c o of their number. For the introduction of the ſolemnity of the inſtruments 
„f notaries, was, becauſe of old, few could write, and the impreſſion of ſeals were 
(+ 


tally imitated : yea, ſo rude were (ſubſcriptions, even in Juſtinian's time, that 


the eme could fo artificially imitate another's hand-writ, that himſelf could not know 
mh It, or durſt ſwear it was not his writ. And therefore he introduced two reme- 
eie, 1. That private writs ſhould not prove by the ſubſcription of the par- 


ty, unleſs there were three ſubſcribing witneſſes, knowing the parties-contracters; 
pr that there were three witneſſes who deponed anent the truth of the deed. 


[rſt was only done judicially, but thereafter extrajudicially by a notary-publick, L. I. 


hich et auth, ſeq. qui potior. in pig. But our cuſtom hath returned to private writ, 
2 nd truſteth not the inſtruments of notaries, but where they are adminiculated by 
1 


ortance, two notaries and four witneſſes are neceſſary by ſpecial ſtatute. But 
W's is not extended to ſeiſins, but only to the ſubſcriptions of notaries for parties, 
6b. 11. 1069, Buchan ; July 1 5. 1680, Biſhop of Aberdeen. Yet in ſome caſes of 


all importance, inſtruments of notaries are probative: and in all caſes where 


70 ured, and inſtrument of a notary taken thereupon ; for then the inſtrument of 
l 0 e notary, aſtructed by the witneſſes inſert, make a ſtrong probation. 
ſ 


dm 


* now expreſſed, Hope, ſeiſin, Bell and Moriſon contra Thomſon, L. of Colding- 

A contra Dame Helen Herreis. as 

I X. But for the further ſecuring of infeftments and land-rights, that excel- 
matute which before was attempted, was at laſt perfected, Parl. 1617, cap. 

3 all ſeiſins, reverſions, regreſſes, bonds or writs for making of re- 

ons, and regreſſes, aſſignations thereto, and diſcharges thereof, renunciations 


of 


enn, 2 
7.9. et 10. edit. 1732. y AR of ſederunt, July 30. 1691. * See below II. 10. 5. 


W.otary, if he were alive, and eſpecially if poſſeſſion followed for ſome time; 


ning of theſe ſhould turn them out; and therefore the Lords, by a late act of 


E. Or that otherwiſe, writs were made in publick by a publick perſon, which at 


writ, except in the caſe where parties cannot write: and then in matters of im- 


Witneſſes would prove, it doth much fortify the ſame, that they were witneſſes re- 


0 return to ſeiſins propriis manibus, by huſbands to wives without warrant or 
nicle in writ, they are not generally probative, except in ſuch caſes as have 
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of wadſets, and grants of redemption, not being regiſtrate in a peculiar regie 
appointed for that end, within fixty days of their dates, or in caſe of conſignin 
renunciations, and grants of redemption in proceſs, within fitty days next 15 
the decreet, ordaining the ſame to be given up to the parties having right then. 
to, or at leaſt within fixty days after ſeiſin taken of the lands or rights, to Which 
the reverfions relate, it is declared, that the ſaids ſeiſins and other writs, ſhall mike 
no faith in judgment by action or exception, in prejudice of a third party,who hy 
acquired a perfect and Jawful right to the ſaids lands and heritage, without Dre 
judice to make uſe of theſe rights againſt the granter and his heirs : but ther 
are excepted reverſions contained in the body of the infeftment, and all ſeiſi 
reverſions, Cc. of tenements within burgh were excepted ; but by the act of 2 
1681, cap. 11. they muſt now be inſerted in the town- books, in the ſame Way 
and under the fame certifications, as other ſeiſins in the Clerk-regiſter's regiſter d 
ſeiſins, and are ſo marked by the town-clerk, without deputation from the Cle 
of regiſter, for half price of ſeiſins without burgh “. „ 
XXI. And to make land- rights yet more ſecure, becauſe the former a& di 
not require regiſtration of inſtruments of reſignation in the ſuperior's hands d 
remanentiam, whereby purchaſers were not ſecure, but that the lands acquirel 
by them might have been reſigned or renounced to the ſuperior, whereby their 
author's fee became extinct, without neceſſity of new infeftment, being conbol. 


Tit. 
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date with the ſuperiority, whereby the ſuperior's infeftment carried both ſupe e iate 
Tiority and property; therefore, inſtruments of reſignation ad remanentiam not be. MW" bil 
ing regiſtrate, are declared null, act 3. Parl. 1669, yet with exception of tene. n h. 
ments holding burgage, and therefore a ſeiſin within burgh was ſuſtained, th eee 
not found in the town-books, June 30. 1668, Mr. Robert Burnet ; Feb. 11. 168, Mien Pt 
irwing;z which is yet good as to ſeiſins, reverſions, or reſignations ad remonen'- ue 
an, before the 6th of September 1681, which is the date of the foreſaid at ng 
Parliament, at leaſt before the act of ſederunt Feb. 22. 1681 : for upon confide ONS 
ration of this caſe, the Lords by act of ſederunt, ordained the burrows to ume 
ſufficient caution of their town-clerks preſent and to come, to inſert in ther | e 
books all ſeiſins given by them of the tenements within burgh, and all reverſion, ele! 
or bonds for granting reverſions, aſſignations thereto, and diſcharges thereof, . thou 
nunciations and grants of redemption, and that within ſixty days after the giving d e, r. 
ſeiſin, or preſenting to them of the reverſions or others foreſaids, and that unde Ind ne 
the pain of the damage of any party acquiring bona fide for onerous cauſes . ought 
ſuch latent rights tho' prior, declaring that they will hold all ſuch ſeiſins, rev The 
ſions, &c. to be given hereafter, and not inſert in the town-books in mant erding 
foreſaid, to be latent and fraudulent, keeped up of deſign to eninare lawful put dlcrix 
cChaſers. N jj) Th gar. 7 Phe 
VXVœXII. And for the further ſecurity of land-rights, becauſe appriſing, 0r at 5 
judication, with a charge of horning thereupon againſt the ſuperior, maketh ft 4 1 
ſome time, a real right; therefore an abbreviate of appriſings, contained in the il e 
lowance thereof, written on the back of the ſame, and ſigned by two of be "nh 
Lords, was ordained to be regiſtrate in a particular regiſter for that purpol 3 3 
within ſixty days after the date of the appriſing; with certification, that am? By. 5 ; 
ther appriſing, tho' poſterior in date, yet firſt allowed and regiſtrate, ſhall | 2 
preferred, Parl. 1661, cap. 31. which is extended to adjudications, Part. 1075 . 
cap. 19. But this relates only to the new form of adjudications then introdr 7 55 
ced in place of appriſings; but for the old adjudications, upon the renuncut be. p 
ons of heirs, or for implement of diſpoſitions, neither ſtatute nor cuſtom bit FE 1 
yet cleared, whether theſe will be effectual againſt ſingular ſucceſſors from te 
dates, or from the charge againſt the ſuperior, or only from the ſeiſins 4 1 a 
| | | | | e 
100 1 loner, 
* The town-clerk is obliged by the act of Parliament here quoted, to regiſtrate ſeiſins gratis, and is och in A iner 
fed to demand for ſecond extracts half the price of extracts from the regiſters of the ſhires. F fed; 
a. See beiow III. 2. 25. | 4 pr 
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i \. which, as all other ſeiſins, muſt be regiſtrate, And if the Lords do ſuſtain 
1 4 e from the charge, it will make a defect in the ſecurity of land- rights. till it 
b J. fopplied by act of Parliament, or act of ſederunt, ordaining the horning a- 
5 inſt the ſuperior, to be regiſtrate in the regiſter of hornings, with the executi- 


ons of the charge, tho without denunciation, otherwiſe. not to operate againſt 
fnoujar ſucceſſors parchating bna ide, for cauſes onerous *. | And for further fe- 
curity of land-rights, becauie they might be reduced upon inhibitions, or inter— 
lei dons; therefore theſe, if not regiſtrate, are alſo null“. And in reſpect, by 
rebels continuing unrelaxed year and day after the denunciation, the ſuperior 
lach the fee, during the life of the vaſſal denounced, therefore horning, if not re- 


ar, ' 3 
1 piltrate, is alſo null ©: and the act of preſcription excludes all prior rights, pre- 
* Iceeding forty years, unleſs they have obtained poſſeſſion, or done diligence there- 


r by interruptions, which mult be repeated every ſeven years, or elſe they are 
: null, end muſt alſo be executed by a meſſenger d; fo, that where before, a cita- 
tion made interruption, which continued for forty years, which might much in- 
ſecure purchaſers, they can now laſt but ſeven years, in which thort time the 


re) roiſc thereof may readily reach purchaſers ; fo that if a purchaſer get a progreſs 
erer infeftments for forty years, he may by the regiſters know if there be any real 
ali pont that can affect the fee within that time, and hath no more to enquire, but as 
- interruptions within ſeven years, which if the Lords appoint to pats only up- 
de. WW: bills, it may be found at the fignet ** : ſo that upon the whole matter, no na- 


on hath fo much ſecurity of irredemable land-rights as we have. It is true, re— 
beemable rights are not fo ſecure, becaule they may be evacuated by order of re- 


60, iWccroption, which proceeds by inſtruments of premonition and conſignation, which 
1. WT: cuice no regiſtration ; and therefere purchaſers of appriſings or adjudications, 
& ring the legal reverſion, are in hazard of any order of redemption, or ſum- 
Cle. mons for compt and reckoning ; and likewiſe thoſe who purchaſe wadtets or in- 
ke WWW ments of property, or annualrent, for ſecurity of ſums, run the hazard of ſa— 
ther T's int on and payment of theſe ſums by intromifſion, or otherwite ©, wherein 
00s, lere is little inconveniency; for no man ſhould purchaſe a redeemable right, 
* re. "tout conſent of the reverſer, but upon his hazard ; or if there be any rever- 
gan, reſervation, or real burden in his author's right /i 71mparer, it is his fault 
ide nd negligence if he did not fee to it, and ſecure himſelf againſt it when he 
Jl JS Sar FVV 8 
eie: The queſtion may occur here, if the keeper of the regiſter of ſeiſins do, ac- 


pording to the cuſtom, mark the ſciſin regiſtrate, and atteſt the ſame by his 
bicription, and yet, by negligence or fraud, ſhall not inſert it in the regiſter, 

hether in that caſe a purchaſer bcna fide, for cauſes onerous, tho' infeft there- 
ter, will be excluded by that prior infeftment, marked by the clerk, not record- 


H dl. Tho nothing hath been obſerved in this caſe, yet if ſeiſins marked regi- 
hee, tho not found in the regiſter, were found ſufficient againſt ſingular ſuc- 
f the ers purchaſing thereafter, the defign and tenor of this ſtatute would be e- 
rpole pocd; tor tne ſtatute bears, © if they be not regiſtrate,” which muſt import, 
e being infert in the regiſter © they are null;“ and therefore, tho' the keeper 
all be P e regiſter hath atteſted ſuch ſeiſins to be regiſtrate, yet truly they are not 
1075 tate and no purchaſer could be ſecure by inſpection of regiſters, if a falſe 
oll of a clerk could exclude him, who oft-times is inſolvent. Vet by the 19th 
cial! E Par] 1686, the contrary is ſtatuted, which is declared to extend to former 
; haſt ples, yet there is a Claute inſert in this act, that it ſhall no wiſe derogate from the 
z thell | H hh 5 1. 
ere K 1 55 EE oo 
a0 ae in regulations 1695, abbreviates of adjudications cognitions canſg, are likewiſe appointed to be re- 


By ad ; © Coys, p But no mention is made of adjudications in implement. Et 
be fone 15. 216g, ſummonſes for interrupting the preſcription of real rights, mult paſs upon bill under 
don D irtelf, and executions, and all inſtruments of interruption, muſt beſides be regiſtrate ; 
E fed un] 1 0 via facli an inſtrument mult be taken and regiſtrate, otherwiſe none of theſe interruptions will 
. t Purchaſers, | | 

E > þ © another caſe in which purchaſers are inſecure, II. 4. 2. 


FCC 4 P. 1669. c. 10. © See below II. 5. 15, IT. 
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act 1647, anent regiſtration of ſeiſins; which muſt either annul this act, 3; 1 
ported in Parliament contrary thereto, or elſe it is inconſiſtent with the old ag. 
for a writ is not regiſtrate by the clerk's atteſtation, but by being inſert in th 
regiſter *, But becauſe the keepers of regiſters are not able to book with 
the ſixty days appointed by the act 1617, becauſe the writs to be regiſtrate 3; 
not preſented till about the end of theſe days, therefore the Lords by an a0 of 
ſederunt might declare, that the effect of that act cannot be attained, (ſo thy 
parties may {ee their writs inſert at the time appointed) unleſs they be preſente 
with thirty days of their dates, that the keepers ſhall not receive them therex 


Ti 
and 
ſei 
| pro 
be 
or ( 
the 
| pete 
here 


ter, and that they ſhall inſert them within thete ſixty days, being fo preſented, at FS 
ſkall keep minute-books of the writs, wherein the preſenter ſhall inſert the u wir 
and date of preſenting, and fign it preſented, whereby the keeper cannot chang: WA that 
theſe minute-books x. „„ nh e no 
XXIII. Seiſins, as all other inſtruments, muſt have the atteſt and ſubſcriptin that 
of the notary, giver thereof, bearing the names and deſignations of the witne. PE 
ſes inſert, whereof two will be ſufficient, becauſe the jeijin mußt have a warrant ſu. ele 
ſcribed by the author of the infeftment, and ſo needs not Io notaries, and conſeqcen. WS 1: 
ly requires not four witneſſes, as other principal writs of importance ſubſcribed iy u. oke. 
taries, July 15. 1680, Biſhop of Aberdeen. And a ſeiſin was not found void, be. perti 
cauſe taken in the night, nothing of latency or fraud being qualified, but poſſ e 
ſion conform, Nv. 19. 1679, Arnot and Paton her ſpouſe. . 
XXIV. If a ſeiſin be only extracted out of the regiſter of ſeiſins, it will not be allen 
ſufficient in improbations, (but it proves in all other caſes by the act foreſaid,) be. preſc 
cauſe that regiſter is chiefly for publication, as alſo the regiſter of hornings i infeft 
inhibitions, and not for conſervation; for the keeper of that regiſter doth the p 
keep the principal ſeiſins, but gives them back marked : but if the principal ſe mera. 
fin marked as regiſtrate, be wanting, if the notary who gave it be alive, he my is alle 
tenew it out of his protocol, and the keeper of the regiſter of ſeiſins may atet on, c 
it regiſtrate, upon the day mentioned in the regiſter; and therefore the Lord, thor, 
upon ſupplication, ordained the keeper of a regiſter ſo to mark a ſeiſin, Jan.. WiWneſies 
1678, Sir Andrew Ramſay ſupplicant — }"vo © 
XXV. But if the notary who gave the ſeiſin be dead, there remains yet ti LY 
remedy, that a tranſumpt may be made upon production of the protocol and d-: eds, 
tation of the author, or his heirs, or any other party having intereſt ; whid iMricr's 
tranſumpt is ſufficient in place of the principal ſeiſin, and may bear both the on; 
trauſumpt of the protocol, and of that part of the regiſter where the ſeiſin they 
regiſtrate. But the inſtrument of a clerk, containing the tenor of a ſeiſin, wil receiv 
not be ſufficient without citation of the parties. | —  ctore 
_ Seitins taken out of the town-books, not by the town-clerk who gave the kr WWeount 
fn, but by his ſucceſſor, will not ſerve for a principal ſeiſin, the town-book be. WW TI 
ing but the protocol of the town-clerk ; and therefore, either the town-boot Bio the 
muſt be produced, that the ſeiſin may be tranſumed, or commiſſion granted fo 3 editat 
inſpection, or collation, which being returned, was found to ſuffice as a tranſum d of 


Feb. 11. 1081, Iromg *.. „„ — 
If both the principal ſeiſin and the protocol be wanting, the tenor of the {et Woner, 
fin may be proved, upon citation of the ſame parties, as in a tranſumpt ; if ther eler. 
be ſufficient adminicles in writ, and witneſſes who ſaw the ſeiſin, wherein the e, Bl 
tract of the ſeiſin out of the regiſter is a good adminicle. —_ 

There 1s another conſtitution of the property of lands, or other heritable rights I 
by that excellent act of preſcription, Parl. 1617, cap. 12. whereby it 1s ſtatue I ae 
and declared, That whoſoever ſhall ſhew a charter of any land or other ben | 


By act 18. P. 1697, Purchaſers are again rendered ſecure, and the act 19. P. 1686 is reſcinded: As 
law now ſtands, ſuch ſeiſins only as are actually regiſtred are effectual againſt purchaſers, | Gord 
#** The remedy here ſuggeſted to prevent colluſion in the keeper of the record, has received the fan! 
the legiſlature by act 14. P. 1093, appointing minute-books to be kept, in which the day of preſenting 

marked, and ſigned by the preſenter and by the keeper. | 1 
# Sce above, 5 19. 2. b. t. 
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and can prove forty years uninterrupted poſſeſſion, or ſhall ſhew inſtruments of 
ſeifin, one or more continued and ſtanding together for the ſpace of forty years, 
| proceeding upon retours or precepts of clare conflat ; theſe rights are declared to 
be good, valid, and ſufficient rights, for bruiking of the heritable right of lands 
| gr others, whereby theſe evidents are not only ſufficient to defend, which was 
the only uſe of preſcription as an exception, but are ſufticient to purſue or com- 
bete with the moſt full and formal infeftments of lands, annualrents, or other 
hereditaments. = 
EF XXVI. Infeftments do ſometimes expreſs the meiths or marches of the lands 
and tenements, which thence is called a bounding infeftment, giving right to all 
within the bounds, if the giver of the charter had right, or if the vaſſal by 
chat infeftment has had peaceable poſſeſſion till preſcription: otherwiſe bound- 
ing charters prejudge not, Parl. 1592, cap. 138. Yet preſcription will adject 
that which is within the bounding to another tenement, which will not be e- 
lided by poſſeſſing the major part of that tenement; but no preſcription can 


oung. But where there is no bounding, poſſeſſion clears the parts and pertinents 
of every tenement; and in competition, where any ground is claimed as part and 
pertinent of ſeveral tenements, witneſſes are allowed to either party, for proving 
the poſſeſſion and interruptions, unleſs it be alledged, that that ground is a- 
E 17/4 tentmentum, having a diſtin infeftment of itfelf, which will exclude the 
alledgeance of part and pertinent, if the ſeparate infeftments be not excluded by 
E preſcription, as was found in the ſaid caſe, Nov. 17. 1071, Yeung. But tho' the one 
infeftment contain the ground in queſtion, per expreſſum, in the enumeration of 
the parts of a barony or tenement, and tho' the other infeftment contain no enu- 
meration, or in the enumeration mention not the ground in queſtion, but the ſame 
is alledged to be part and pertinent comprehended under the common deſignati- 
gon, or under ſome of the parts enumerated, if both flow from one common au- 


neſſes for proving poſſeſſion and interruption, et in par: caſu aut dubio the ex- 
ves infeftment will be preferable. %%% 1 5 
t tn e XXVII. But the main queſtion is here concerning infeftments holden of ſub- 
nde. yects, not being paſt upon the granter's reſignation by the ſuperior, or the ſupe- 
wich E rior's confirmation, or by his obedience upon decreets of appriſing or adjudicati- 


th th! en; which therefore are called baſe infeftments, and private infeftments, becauſe 
n Wh 


V wil 
eecbore the act for regiſtration, or being without clear poſſetfion, they are ſtill ac- 

he fe. counted fimulate rights. e CAN wa 2h b 

ok be The doubt is, whether ſuch be complete real rights, carrying the property 


ay Wo! the ground by the charter and ſeiſin only, or not until poſſeſſion of the he- 
ed 10! editament be obtained. The ground of this diſtinction betwixt infeitments, 


uo . N doubt as to baſe infeftments, is from the act of Parliament 1 540, cap. 
te - 55. whereby it is clear, Firf, Before that act, infeftments holden of the diſ- 


if thett E referable to all p 


mw olterior infeftments, tho' proceeding upon reſignation, or by 
the e 


Jp EM : | | : L 
H 2 account of the manner of holding, but of the privacy and latency ; for 
- Manner of holding were the motive, the baſeſt infeftment might eaſily be 


1 1 de publick by an infeftment upon reſignation to a ſub-vaſſal of the vaſſal, 
ere 
00 ould be lets baſely infeft, or more publick, than his baſe infeft ſuperior: and 


rights 


erefore au; ; : | 
4. 5 ee ſan in feſtment is baſe in oppoſition to a noble infeftment, holden of the 


4 ing, ON . - . >. © 
- I So I kirk or burgage, which are but adminiſtrators for the King of theſe 
(and BR © the publick patrimony. 5 


ing wil 


Secondly, 


vive right to what is without the bounding, as part and pertinent, Nov. 17. 1671, 


thor, as original rights, the firſt is preferable, but both will be allowed wit- | 


; hey proceed in a more private and ignoble way, being done by the granter and 
receiver thereof, without the interpoſition of the ſuperior, and were latent rights 


DO! Ty | | . a 0 5 | | | 3 
er, without reſignation or confirmation, were valid without poſſeſſion, and 


(00 mas 3 : . | 
Wniirmation ; for it is for remedy of this, that this ſtatute is enacted, not up- 


o Was laſt infeft; yet it were ſtrange to think a ſub-vaſſal of a baſe vaſſal 
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Secondly, By the letter of this ſtatute, poſterior infeftments upon reſignation 
or by confirmation, are only preferred to prior private infeftments, when the ch. 
tainer of the potterior infeftment bruiks the lands peaceably, by labouring, ma. 
nuring, and uptaking of the mails, profits and duties, and fo are known heri. 
table polſeffors thereof, year and day; and when ſuch infeftments are for cauſg 
onerous, or do contain or import warrandice : neither is there any thing men. 
oned in the ſtatute, as to the competition of infeftments, upon appriſing or ad. 
ſudication, with prior baſe infeftments, nor of the competition of one baſe infeh. 
ment with another: vet cuſtom ſince that ſtatute hath cleared and determine! 
tue competition of publick and baſe infeftments, and hata reſtricted this Rays 
in ſome points, and extended it in others. . | the 

Ei, Cuſtom hath preferred all publick infeftments upon reſignation or cop. 3 5 
fir mation, or upon appriſing or adjudication to baſe infeftments, tho” prior, ift * 
baſe infeftment hath lain out of all kind of poſſeffſion; and likewiſe hath pre. 
ferred poſterior bale infeftments, firſt clad with poſſeſſion to prior baſe infef:men; 
without poſſeſſion, eſpecially in confideration, that fucn baſe infeftments are fru. : 

zulent or fimulate, rerenta foffe/jone; for the retaining of poſſeſſion is a pregnant Y nub 
ground of ſimulation, not only of infeftments, but in any other rights 5; as when WW... 7 


'T 


be 
feſt! 
for 
ther 
ther 
mer 
dus 
W cur, 
W way 
er's 


very 


i poſt 


move:bles are diſponed and delivered, but preſently taken back, and the natural tern 
poiſcion continued in the diſponer; tho' infiruments be taken upon the delive. Nas 5 
ry, vet other difrolitions or legal diligences, attaining and retaining poſieſſion ae not p 
prefetable, becauſe the other diſpoſitions are preſumed fraudulent and ſimulae; ME ins. 
and gifts of fingle eſcheat or liferent eſcheat, are preſumed to be fimulate, if the artie 
rebel or his conjunct and confident perſons, be long ſuffered to retain the poſſe. ni. 
non. Ani therefore, baſe infeftments, retenta poſſeſſione, are allo preſumed fra- infefti 
dulent and ſimulate, and that not only præſumptione juris, by this and other . voualre 
tutes ; but præſiumptioue juris et de jure, admitting no contrary probation : for ce- Enualre 
tainly bate infeftments may be, and oft-times have been without ſimulation, Cap:. 
for onerous cauſes : and yet theſe have never been ſuſtained or admitted to p. ing or 
| bation of the onerous cauſe which would exclude fimulation, to validate ſu und 
ba'e infeftments: and albeit long retention of poſſeſſion may raiſe profunptime EC:rw 


hominis, that publick infeftments are amulate or without a cauſe onerous, ation 
that preſumption hath not been owned by law: and fo is not præſumptio jun Langer 


but b912717s, which with other evidences of ſimulation may reduce the right. But 
Secenaly, Cuſtom hath preferred poſterior baſe infeftments, attaining poſe mulate 

> — we; Sa . . . : * 0 2 2 8 T7 E. : g 

or uſing diligence to attain it, to prior baſe infeftments, not attaining poſſeſſub reſent 


nor uling dilizence to attain it: and albeit the ſuperveening ſtatute for regiſt ent i. 


»- — 


on of ſeiſins be deſigned for publication thereof, that purchaſers thereafter mi 3 ed the 
not be enſnared or diſappointed, whereby it might ſeem that the difference be W091, 
twixt private or baſe infeſtments, and public infeftments, might have been 0 Wt of 
alide, fince the faid act for regiſtration of ſeiſins, whereby the uncertainty oi ding 
al rights, by proving baſe infeftments clad with poſſeſſion, by witneſſes (when, 78, 
in our law is fo juſtly jealous and cautious, that they are not admitted in (9 Wl Pref 
where writ uſes to be adhibited) might be avoided : yet the preference of podle 3 
aa un 


1 


5 . . wn 1s % — — . Ceram I 
infeltments, to prior baſe infeftments, not clad with poſſeſſion, being fixed 0 


Cultom from the abgve ſtatute, before the act for regiſtration of ſeiſins, by ti Wc lnfe 
| of tarceſcore ſeventeen years, hath been ſtill continued, to the great con! WP ocrio 
on and Getriment of real rights; for if a baſe infeftment hath a ſubaltern inet * Jan 
ment, with aſſent of the perſon i baſely infeft, that ſubaltern infeftment si bon th 
public in teftment by a ſuperior, whole right is but baſe &. Such in feftments "Wl 
arc without conſent of the ſuperior or order of law, have {til} retained the nary 


' 4s ? 1 A” 880 , 0. 3 * I (1 
and nature of bate infeftments; and albeit this alledgeance uſeth ſometunes, 


* 


* The law in this reſpect is now intirely altered. By act 13. P. 1693, the diſtinction between baſe 11 
infeftments, in competition of real rights, is taken away, and all infeftments are declared preferable accom 
the priority of the regiſtration ot the feitins alone. See below, Appendix, Ne II. 

Sec above I. 9. 12. below III. 3. 21. 
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. proponed againſt baſe infeftments, that they are null, not being clad with poſ- 

W (7700, yet it is no ſimple nullity, but only a preference of a more ſolemn right, 
þ] 0 » . 0 - > 

ber purſuits for mails and duties, removings, yea, and reductions are ſuſtained 


. thereupon, and will not be excluded upon pretence of want of potictiion, as 
q thereby being null, tho' they had lain long out of poſſeſſion. | So a baſe infeft- 
I ment without poſſeſſion, was found a lufficient title in a reduction to inforce pro- 
\. WE :..4ion of all other infeftments, baſe or public, albeit the ſuperior did not con- 
„. cur, $7977) kirkmcn, Deuglas contra the E. of Home *: and ſuch infeftments do al- 
Ir exclude poſterior arreſtments: they do alſo exclude the terce of the grant- 


ers relict, Jan. 27. 1009, Bell of Belford b. But baſe infeftments do not exclude 
me liferent eſcheat of their author, unleſs they attain poſſeſſion in curſu rebellig- 
E's March 19. 1633, L. of Renton; Feb. 21. 1667, Milue. £ 

© Where there is no further ground of ſimulation than the want of poſſeſſion, 
Very little poſſoſſion or diligence for poſſeſſion, will prefer baſe infeftments to 


ns WW poſterior public infeftments, or to poſterior baſe infeftments, clad with poſſeſſi- 
u. oa; as the lifting of one term's rent did prefer a baſe infeftment to a poſterior 
nt WE public infeftment, clad with many years poſſeſſion, Hope, alienation, Hamilton con- 
den % ME Adam. And the payment of a ſmall part of annualrent, far within a 
iril WE torm's annual, was ſuſtained to prefer a baſe infeftment of annualrent, which 
ne. sas alſo preferred, becauſe there was a decreet of poinding of the ground, tho 
ml not put to execution, February 26. and 27. 1662, creditors of Kinglalſie compet- 
ate; . And a citation for attaining poſteſhon was found ſufficient, Feb. 13. 1624, 
the WAG /arties blank ; July 2. 1625, L. Raploch; June 26. 1662, Wiiſon ; Jan. 24. 1679, 
fel. ton. Yea, a baſe infeftment of annualrent was preferred to a poſterior baſe 
rav- infeftment of property, which interveened before the firſt term, at which the an- 


fi 
cer- 
2nd 
pr 
ſuch 
% r vath, Nov. 1 1. 1690 *. But if the debior was in 7he natural poſſeſſion, ci- 
„ ation of him were ſufficient; as was found between Rollo and the creditors of 
u Langtoun competing bh. „ 5 Rn; 


, hut an infeftment of property being baſe, will more eaſily be annulled as fi- 
i100 Wn ulate, than an annualrent, becauſe the infeftment of property gets warrant for 
oe reſent poſſeſſion, which the annualrent doth not: and therefore a public infeft- 
trat. ent interveening before the firſt term of the annualrent, would not be prefer- 


. 
Fe he- ; 1 1 


n lat of diſcontiguous lands in ſeveral ſhires, was preferred as to both tenements, by 
of r. etting payment of annualrents from the heritor or tenants, of either tenement, Nev. 


yinere- 


l cis A prefer the principal infeftment of annualrent, having no other poſſeſſion, Fry 9. 
podle 4 008, Alexander, And an infeftment of principal lands, and warrandice lands, being 
red ad With poſſeſſion of the principal lands, theſe being evicted, was found to make 
by nd he iufeftment of the warrandice lands effectual from its date, and preferred to a 


NN N 1 A VOLter = PTE | . 7 5 | 
on erer public infeftment of the warrandice lands, tho' clad with long poſſeſſi- 


inet „ fan, 9. 1606, Brown ; Feb. 20. 1628, Forbes. Yea, baſe infeftments to wives 
ent bon their contracts of marriage, are preferred to all poſterior infeftments, and 
ents ze bulband's poſſeſſion is accounted the wife's poſleſiion, tho' he be common 
© Dame my to both, Nov. 23. 1664, Niſbet. And tho' the huſband did - not poſſeſs 
we 7 I f, but wadſetters deriving right from him, Tuly 18. 1667, Lady Burge. 


where the huſband's mother did poſſeſs by a liferent flowing from the huſ- 
7 5 * % K $6 : band's 
4 |. This deciſion not found. 5 
* 15 deciſion not found. | 

See hae Fcifion not found, See Harcis, No 619. 

5 0, II. 6. 12. med, bh Harcus, NS 627. Feb. 1692. i Se above II. 1. 13. 


ed thereto, but would be preferred to an infeftment baſe of the property, Nov. 6. 
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band's father, to whom he was heir, it was found ſufficient to clothe his Wiſe 
infeftment with poſſeſſion, Feb. 21. 1672, Reid. But infeftments baſe to wives 
not being upon their contracts of marriage, or in place thereof, are not holde 
as clad with poſſeſſion by the huſband's poſſeſſion. And a baſe infeftment of 1 
wadſet, with a back-tack to the granter, is not held clad with poſſeſſion by the 
granter's poſſeſſion as tackſman, till ſome further poſſeſſion be attained, Fan, 11, 
1678, Laurie. 

Where there is any ground of ſuſpicion or ſimulation, there muſt be a cen 
poſſeſſion; as a baſe infeftment by a father to his children, was not ſuſtained by th 
tather's poſſeſſion, whoſe liferent was reſerved therein, June 20. 1034; Dury, Ant 
an infeftment by a father to his ſon, was not found clad with poſtetizon by the father, 
poſſeſſion, tho” he had a factory from his ſon ; but it was not alledged that the fathe 9 
had granted diſcharges, expreſsly relating to the factory, July 10. 1669, Garch, 80 
Vet in the competition of two baſe infeftments, the former being granted to a ſira. 
ger for relief of cautionry, and the latter granted to a fon and apparent heir fe 
relief of his cautionry, exceeding the value of the lands, the ſon's baſe infeſt 
ment, tho' poſterior, having firſt attained poſſeſſion, and being without all {ulpi. 
cion of ſimulation, was preferred. And it was not found, that infeftments for relief 
were in the ſame caſe with warrandice lands, where the poſſeſſion of the prircipy 
lands is fone juris a poſſeſſion of the warrandice lands; theſe infeftments being 
leſs ſubject to fraud or uncertainty, than infeftments for relief, which relate to per. Wi aporiſ 
ſonal debts, (and oft-times generally to all debts or cautionries, contracted or w of the 
be contracted,) which debts may be retired and keeped up, and made uſe of hy have? 
the inteftment for relief, June 26. 1677, Inglis. The like was found after a full BA ney t 
debate in praſentia, in the competition of the creditors of Cockburn, as to an i- chit \ 
feftment of relief by Cockburn to the Lord Sinclair, July 1.1691 ”. It was ain 0 
found, that an infeftment for relief, tho public, did not give right to the cred- WF (nou, 
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tor for relief of whoſe debts it was granted, but only to the cautioner, who mig WM title be 
renounce it at his pleaſure, in the competition of the creditors of Langtoun com. WM which 
cerning young Langtoun's infeftment of relief, July 8. 1691 *. - own a 
XXVIII. Infeftments by confirmation, do not only require a charter from the hornin 
diſponer, bearing the lands to be holden of the ſuperior, and ſeiſin thereupon, new a 
but require alſo the ſuperior's confirmation, till which it is no real right, bu Jear's 
null; but whenſoever the confirmation is added, the right becomes valid fron ¶Veyanc 


the date of the infeftment confirmed, both as to the right of property, and as to tit but lea 
ſuperior's caſualities ; and therefore an infeftment d ſe, not confirmed, was found Epoſitior 
null by exception, tho' clad with ſome years poſſeſſion, December 4. 1623, 1” Het at 
ten; and found null, tho' the confirmation was paſt the Privy Seal, Hope, ir Ethcrey 


mation, Hunter contra Dalglieſh. And alſo found null in an annualrent, holv Ber g 
from the diſponer, not confirmed, Hope, confirmation, Lord Balmerino contra le apf 
Coalfield. But if there were any mid impediment betwixt the charter contin N ots to 0 
ed, and the confirmation, it excludeth the confirmation and whole right, 2 00 XX 
appriſing and infeftment thereupon ; but confirmation of a right, not bearing v ſee is c 
be holden of the ſuperior, but of a vaſſal, makes it not a public infeftment, charter 


takes it away the ſuperior's ordinary caſualities, as ward, &c, **, but only reh ne act 
nition and forfeiture, Hope, confirmation, Lady Cathcart contra vaſſals 9 Cathedr or at 
Nov. 17. 1627, L. of Clackmannan contra Burn. Hence it is, that becauſe confirm” n, or 
conſtitutes rights holden of the ſuperior, the firſt confirmation makes the firſt [ls ; prefer. 
tho' it confirm a poſterior infeftment from the vaſſal, as is clearly determines" 
the caſe of double confirmations -holden of the King, Parl. 1578, cap. bb. win 
is not introduced but declared by that act, and holdeth alike in other confirmatry 
It doth oft-times fall to be doubtful, whether a confirmation makes an H 15 
ment public or not, when ſeiſin is taken upon a precept of ſeiſin in a dil 
on, which diſpoſition contains obligements for infeftment, de /e 2 1 
confir ma 
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Confirmation; but the precept of ſeiſin relates not ſpecially to either oblige- 
went, and ſeiſin is taken thereupon, and is afterwards confirmed : the queſtion 
Comes, whether this be only a confirmation of a baſe infeftment, to exclude for- 
Þ {rare or recognition, or if it doth make the infeftment publick, it is generally con- 


4 


W ficucted as a pu 


In this cafe, the confirmation was after the death of the obtainer thereof, and fo 


* 


could not relate to the precept, as de ſe to be holden of the diſponer &. Such an 


e Could not then be made uſe of as from the granter ; but only as from the ſupe- 
bor, fly — 1687, Deans. 3 5 
XXIX. Infeftments upon appriſing or adjudication, when formally perfect— 


8 


„ other real rights, the tenor whereof is already {et down in this title, and pre- 


e. WE :poriſer or adjudger will get letters of horning ſummarily upon the allowance 
to BME of che appriſing or adjudication, which will not be excluded, altho' the ſuperior 
by baue already granted infeftments in general terms, as aforeſaid, but he muſt re- 
full BW new the ſame according to the ſpecial tenor of the author's right produced, and 
in- that without any new compoſition; yea, the appriſer's heirs upon ſupplication, 
all will obtain letters of horning ſummarily for renewing the ſame, and fo will his 
edl E fingular ſucceſſors, but they muſt pay a year's rent for their entry, whether their 
git nile be apprifing or adjudication againſt the former appriſer or adjudger ; in 
con. which caſe he may make uſe of letters of horning, upon the allowance of his 
own appriſing; and tho' his title be a voluntary diſpoſition, he will get letters of 
1 orning, as ſucceeding in the place of the former appriſer or adjudger, to re- 
pon new and make ſpecial the former infeftment to his author, upon payment of a 
but ears duty l. But appriſings and adjudications being legal diſpoſitions, and con- 
iron WW reyances of the author's infeftment, we ſhall ſay no further of them in this place, 
o the but leave them to the next book w, where they are conſidered amongſt legal diſ- 
ound Epolitions, We ſhall only add here, that before the year 1624, appriſings were 
kt at the Great ſeal, by warrant from the Lords, whence precepts were iſſued 
007 hereupon, againſt the ſuperiors to infeft ; which if they obeyed not, charters 
qlden ere granted by the King to ſupply their vice: but ſince, they are retained by 
3 Lit dle appriſer, and he may have letters of horning ſummarily charging the ſuperi- 
im to grant charters and precepts of ſeiſin, as is aforeſaid %, x. 
% 2 WW XX. This alſo is ſingular in appriſings and adjudications, that a real right of 
ing eis conſtitute thereby, by a charge of horning againſt the ſuperior, without 
t, 00 After or ſeitin am: for ſuch appriſings or adjudications are declared effectual by 
eco de act of Parliament 1661, cap. 62. ordering the payment of debts betwixt cre- 
oc tor and debtor : for after that charge, no infeftment upon voluntary diſpoſiti- 
mal m ot upon any other appriſing or adjudication, can be granted by the ſuperior, 
* | F "1Ng.any other vaſſal to the appriſer, or adjudger, whom he hath unwarrant- 
my C retuſed to enter, if the appriſer or adjudger inſiſt in his appriſing or adjudi- 
*. on for poſſeſſion; but he may forbear to make uſe of the appriſing or adjudi- 


1 . 1 Thi ; , | i ; | 

: 18 „ 2 8 . . X . . 0 . . ; 
Wb: What wrt unintelligible. It is not found either in the MS or firſt edition. The confirmation was obtained 
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blick infeftment, as was found, July 15. 1680, Biſhop of Aberdeen. 
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cation, and if he lie long out without further diligence, he will be preſume 10 
have relinquiſhed his appriſing or adjudication, and poſterior rights and Clligency 
will be preferred: but if he enter into poſſeſſion, no poſterior infeftment or qi. 
gence will exclude him, altho' he infiſt no further but the charge of horgine. 
and it hath not occurred to be determined, how long that right will ſubſiſt with 
out infeftment ; but it hath been found, that the ſuperior will not be exclugy 
from the caſualities of ſuperiority by his former vaſſal, if he hath not been in 
the fault, in refuſing to enter when the appriſer or adjudger offered him: 
charter with a year's rent of the land or annualrent of the ſum adjudged gr . 
pritei; this was in the caſe of ward, Feb. 9. 1669, Black", Neither was a fl 
perior found to have intereſt to exclude an appriter from poſſefſion, till he py 
a year's rent, but that he might poſſeſs during the legal, if he inſiſted not for jp. 
feftment e, which infinuates, that after expiring of the legal, the ſuperior migh 
| hinder the appriſer, or adjudger to continue in poſſeſſion till he take infeftmen 
and pay a year's rent; but during the legal, the appriſing or adjudication is but x 
a legal aſſignation to the mails and duties, ſo that the appriſer cannot be forced i 


take infeftment till the legal expire, and the land become irredeemably his own, MF obtair 
and then he is to pay a year's rent; in this caſe there was no charge upon the RF 2 (ud- 
appriſing, Dec. 3. 1672, Hay. Albeit in the caſe of Johnftoun, Fuly 22. 1665, f fal, th 
appriſer having charged the ſuperior, tho' he did not then obey, yet appearing Eten. 
in the proceſs of mails and duties, he offered now to receive the appriſer ; from 
therefore the appriſer was excluded till he paid the year's rent, which being u- 121lals 
der conſideration of the Lords, in the ſaid caſe of Hay, they reſolved to give ct 10 
appriſer his option within the legal to take infeftment or not, ſo that the chaꝶ . 7 
doth only hinder others to preveen; but doth not exclude the ſuperior from ay Mi Pealed 
caſuality of the ſuperiority, falling by his former vaſſal, unleſs he had been n JA be ſet 
culpa, refuſing the appriſer's entry, inſiſting orderly to be entered: which is 1 | theſe n 
great advantage, both to debtors and creditors, not to have the acceſſion of a years but thi 


rent, till the antient rights may be diſcovered, and that it may appear whether the e ments 
appriſing becometh an abſolute right. . Sf thereof 
XXXI. The main diviſion of infeftments in relation to the holding, ö the 1 
ward, blench, feu, burgage and mortification. An infeftment-ward hath its & des of 
nomination from ward, which is the chief caſuality befalling to the ſuperior ther- ther TI 
by: it is the moſt proper feudal right we have; and therefore, wherever H dice 
holding appeareth not, or is unclear, there ward-holding is underſtood ; it 1s þ cfimen 
dinarily expreſſed by *© rendering ſervice, uſed and wont:” and if the redinh T 2p; 
be not expreſs in name of blench, or feu- farm, tho' it bear payment of ſons not p 
duty, yet ward is inferred, as by a charter, bearing, ſex denarios nomine cane, wit 3 diſpof; 
a taxed marriage: ſo alſo it was inferred by a reddendo, bearing a particular WF ne, fe 
ty, payable at Whitſunday and Martinmas, cum ſervitiis in curiis noftris et ll wa 
 debitis, et conſuetis, Hope, de feudi renovatione, Williamſon contra Thomſen v. Of 1 450 
the main importance of a ward-holding, was indefinite ſervice to be perfornit 1 eus 
by the vaſſal to his ſuperior, and eſpecially in war; but that being now little OI 47 
uſe, the main effect of it is, the ward and marriage of the vaſſal, of which ber aka | 
after. 5 oy e | Pio tha 
XXXII. Ward lands according to the nature of proper feudal] rights, migut l. % | 
be alienated by the vaſſal's granting any ſabaltern infeftment thereof: other Qt 


| A Fe ; . | | U 
not only the ſubaltern infeftments were void, but the vaſſal granter thereo J * 1 
own infeftment became void by recognition, as a deed of ingratitude; yet 1 _ 
of Parliament 1457, cap: 71. all fe | | i Prei 
457, cap. 71. all feus to be granted by the King, 45, 


rons, or freeholders, are allowed and declared not to fall in ward, as being the 
heritable aſſedations, as the act bears, paying to the ſuperior during ne 1 5 8 
the feu-duty ; providing the lands be ſet to a competent avail, without ehe 2 


to the King, which is interpreted to be the retoured duty, Parl. 1584, cab. b. ca 
| = | ' Vee belo 


EEE o See below IV. 35.25 des below III. 5. J, 
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game is repeated, Parl. 1503, cop.-91. and extended not only to lubaltern infeſt- 
W ents ſeu, but alſo of annualrents, fo that it be without diminution of the ren- 
| tal, which in lands holden of the King by fecular.men, is the retoured mail, and 
ga the King's property, and in Kirk-lands is the full rental, thèy ſhould happen 
co be at the time of the ſubaltern infeitments, which therefore the feus may not 
W :iminiſh, and the annuairent may not be ſo great as to exhauſt the land, that the 
ental remain not free: this laſt act was temporal for that King's life, and there- 
W orc the extention as to annualrents ceaſeth. Tho the firſt act expreſſeth, that 
we King will ratify all feus granted by the King's immediate vaſtals, yet the 
aq bears, © that the King thereby © will give good example to the reit,“ vis. 
oo other ſuperiors ; and therefore, a feu of ward-Jands granted by a vaſſal, hold- 
ing ward of a ſubject, before the act of Parliament 1606, was found valid, tho 
E without the ſuperior's conſent, ue 24. 1668, Stuart of Terrence. 
This privilege was taken away as to all ſuperiors and their vaſſals, except the 
bvaſſals of the King, who only might grant ſubaltern infeſtments of their ward- 
lands, Parl. 1606. cop. 12. whereby all ſuch ſubaltern inſeftments of their ward- 
E 1104s are declared null by exception or reply, unleſs the ſuperior's conſent were 
obtained; and therefore, the ſuperior's conſenting in the diſpoſition by a vaſtal to 
a ſub-vaſſal, was found to exclude the vaſſal's ward ſo far as concerned the ſub-vaſ- 
| al, tho it was a redeemable feu, 7z/y 1. 1072, Earl of F2/ingioun. The fame was 
extended to the vaſſals of the King and Prince, who were thereby alſo excluded 
from ſetting of feus of ward- lands to ſub-vaſſals, Parl. 1633, cap. 16. but the 
vaſſals of the King and Prince were reſtored to their former privilege, and the ſaid 
at 1633 wholly repealed, Parl. 1641, cop. 58. which is now reſcinded, Parl. 1661, 
cap. 15. Vet the lands ſet in feu, during the time of theſe ſeveral acts now re- 
W pealed, are valid. So now ward-lands holden of the King or Prince, may not 
be ſet in feu, nor of any other ſuperiors, (except Biſhops and their chapters, for 
| theſe might ſet feus for a feu-duty equivalent to the retour, Parl. 1621. cap. 9. 
but this act was only temporary for three years) and therefore ſubaltern infeft- 
ments granted by vaſſals, if of the moſt part of the. ward-lands, infers recognition 
thereof in the ſuperior's hands 4: but if within the half, they are not null as 


= I the vaſſal, but are null as to the ſuperior, and exclude him from no caſuali- 
. ( ties of his ſuperiority, as ward, &c. But as the half may be ſub-ſet, fo a ny o- 
ere ther right leſs than the value of the half, is ſuſtained ; as an infeftment of war- 


Crandice, Had. March 6. 1011, Cathcart contra Campbell. The like holds of in- 
feftments of liferent, but if the diſpoſition or infeftment be granted to the vaſ- 


| fals apparent heir n linca recta, it infers not recognition, becauſe the ſuperior 
Cont ls Not prejudged by change of his vaſial ; but recognition was found incurred by 
wit | diſpoſition and infeftment to the vaſſal's brother, tho' his apparent heir for the 
ar ame, ſeeing there remained hope of iſſue in the diſponer, and ſo his brother was 
t g ſuccefſurus, Sptif. recognition, King's Advccate and his ſen contra the Earl 
Of ov y Caſils ae Lord Dollars ͤ inn inn, | „„ _ 
ood. eus of ward-lands granted by the King's ward-vaſſals, after the a& of Par- 


Wiiament 1457, and before the act of Parliament 1033, were found not only to 


We free from the ward, liferent-eicheat, or recognition of the King's vaſſals; but 


Iso that the {ub-vaſſal's ſeu did not fall by his ſuperior the King's vaſſal's for 


ot n ure, becauſe the act of Parliament expreſſeth a confirmation of ſuch feus, 
oi. ch therefore needs not be paſt in exchequer, without which there is no 
oof abt but ward and non- entry are excluded: and by a confirmation in exche- 
* * forfeiture would be excluded without queſtion, even after the act of Par- 
cs, Wl "Mt 1633, and therefore the ratification and approbation of feus by the act 
ing d wk when it was in vigour, muſt alſo ſecure againſt forfeiture of the granter 
de ſeu, as was found, Feb. 12. 1674, and Jan. 23. 1680, Marquiis of Hunt- 


contra Gordon of Cairnborrow, whoſe feu being granted after the act of Parlia- 
ö ment 


1% | | | | 
ee below IT, 11. 14. et 15. 7 See below II. 11. 17. et 18, 
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ment 14.56, and before the act 1606, was ſuſtained againſt a donatar of his ſuperigp, 
forfeiture. The like tho' the feu was renewed upon refignation, in favorem, 2 
the af 1633, not being ad remanentiam, Nov. 16. 1680, Campbell of S. ver- craig 
XXXIII. Infeftments blench are ſuch, whoſe reddendo is a ſmall eluſory rene 
as being rather an acknowledgment of, than profit to the ſuperior ; and there. 
fore ordinarily it beareth, /i petatur tantum, as a roſe, a penny money, or the like 
and theſe are not counted blench rights, unleſs they bear, «in name of bleng 
« farm“; or if they bear not, i petatur; or if it be a yearly growth or ſeryic 
it is not due, and may not be demanded at any time, unleſs it be demanded with. 
in the year, cr before or at the term, as a ſtone of wax, or a pound of pepper 
Feb. 16. 1627, Lord Semple. Where the like is obſerved to have been found be 
fore in a caſe where the reddendo bore, fi petatur tantum, Had. June 18. 1611, N. 
Shop of St. Andrews contra L. Tarſons. So blench duties of lands holden of the 
King or Prince, are declared only due, if they be aſked yearly, Parl. 1606, ch. 
14. Yet ſeeing by act 14. of Parliament 1600, the King is not to be preiudgei 
by neglect of his officers ; who ought yearly to call for his blench duties, where. 
of many are conſiderable ; therefore the exchequer continues to exact the King's 
blench duties, tho' not demanded within the year. There is another part of the 
act excluding all liquidations of blench duties in ſpecie ; which therefore ſhoulf 
| be ſo exacted, tho not within the year, unleſs the vaſſals voluntarily offer a price 
In theſe blench farms there is no ward and marriage befalling to the ſuperior, i 
which it differs mainly from ward. „„ 
XXXIV. Infeftments feu are like to the emphyteofs in the civil law, which vn 
a kind of location, having in it a penſion, as the hire, with a condition of plant. 
ing and policy, for ſuch were commonly granted of barren grounds; and there- 
fore, it retains (till that name alſo, and is accounted and called an aſſedation ot 
location in our law: but becauſe ſuch cannot be hereditary and perpetual, al 
rentals and tacks neceſſarily requiring an iſh ; therefore theſe feu-holdings partake 
both of infeftments, as paſſing by ſeiſin to heirs for ever, and of locations as hs 
ving a penſion or rent for their reddendo, and are allowed to be perpetual, for the 
increaſe of planting and policy. But about the nature of emphyteojis, fee J; 

Inſt. de lac. cond. tit. ff. fi ager vectig. et tit. C. de jur. empbyt, © 
| XXXV. In what caſes feus are allowed of ward-lands, hath been now ſhown, 
in other caſes they are ordinarily allowed, where they are not prohibited; ſo we 
ſhall only need to ſpeak of caſes, wherein they are prohibited and void; and 
that is, , in the patrimony of the crown, which is annexed thereto, and cat- 
not be ſet feu by the King, after the act of Parliament 1633, without conſents 
Parliament, either by their act of diflolution, or particular conſent or ratificatiil 
bearing, © great, ſeen and reaſonable cauſes of the realm, by ſentence and decrett 
te of the whole Parliament, Parl. 1455, cap. 41. P. 1503, cap. go. P. 1597, © 
« 247. But ratifications, which pats of courſe in Parliament, without report iro 
the articles, will not ſupply the diſſolution of the annexed property, or validate I. 
feftments thereof, even tho' the ratification bear a diſſolution: upon will 
ground, the Earl of Mortcun's right to the Earldom of Orkney was reduced, f þ 
25. 1669, King's Advocate. Neither can the annexed property be diſponed Y 
the King, but only in feu, even before the act 1633, except by excambion with: 
out diminution of the rental, Parl. 1597, cap. 234. And all infeftments, tack 
penſions, gifts, and diſcharges granted before lawful diſſolution in Parliament, 
after diſſolution, yet contrary to any of the conditions of the ſame, are declare 
null of the law, by action or exception, as well as to bygones, as in time 7 
ming, Parl. 1597, cap. 240. which is confirmed and extended to feus, not onlf 
to be granted of lands, but to feus granted of the feu-farm-duties, which was“ 
device invented to elude the law, Parl. 1597, cap. 243. . 0 
XXXVI. Secondly, Feus of the annexed property, after diſſolution, may net 5 
ſet with diminution of the rental, the feu-duty not being within the nes q 
toured duty, P. 1584, cap. 6. And that it may appear whether the rental Ie 
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iniſhed or not, before they paſs the ſeals, they muſt be preſented to the treaſu- 
| 4 and comptroller *, and regiſtrate in his regiſter, and the ſignature ſubſcribed 
: 1 otherwiſe they are null, Pa,. 1592, cap. 129, And ſuch feus ſet with- 
ut conſent of the comptroller, by his ſubſcription, regiſtrate in his regiſter, are 
enn declared null, Parl. 1593, cap. 175. But the comptroller's office hath been 
1 1 along time adjoined to, and in the ſame commiſſion with the treaſurer's office, 
r commiſſion of the treaſury; and now no infeftment paſſeth the ſeals, till the ſig- 
3 of it paſs the exchequer, wherein the treaſurer being alſo comptroller, or 
e commiſſioners of the treaſury ſign the ſignatures. 
What lands and others are annexed to the crown, appeareth by the ſeveral acts 


. 5 

J. bands, after the aboliſhing of the Popiſh religion; which becauſe they were pre- 
he med to have been moſt part mortified by the Kings of Scotland, therefore the 
, tent of the granting ceaſing by the aboliſhing of Popery, they returned to the 


crown, as the narrative of the act of annexation of the temporality of benefi- 


fe. Z es, Parl. 1587, cap. 29. bears; and therefore benefices of laick patronages, as ha- 
eg proceeded from theſe patrons, are excepted by the ſaid act: and tho' after 
he the reſtitution of Biſhops and their chapters, the act of annexation, in fo far as 
ud Coacerned their lands, was reſcinded, Parl. 1606, cap. 2. yet Biſhops being abo- 
ce, ned, Parl. 1640. cop. 6. their lands were again annexed to the Crown, Parl. 104, 
in wh. 38. whereby all erection of kirk-lands in temporal baronies or lordſhips, by 


Which the King may interpoſe any perſon betwixt himſelf and thoſe who were 
Wformerly vaſſals of kirkmen, are prohibited and declared null; which act is re- 
Wcinded in the general act reſciſſory, 1661, cap. 15. and now revived, act 29. 
Parl. 1. Sefſ. 2. K. Will. and Q. Mary. . 


al ranted by conſent of their chapters, with all requiſite ſolemnities, were eſteem-— 
ake ed legal ſecurities, without any particular confirmation by the King or Pope, 


ab. 190. as appears by the narrative of the ſaid act. Vet it was the cuſtom, that 
Filer the King's or Pope's authority was interpoſed to all feus of kirk-lands; 
Wherefore all feus not confirmed by the King or Pope, before the &th of March 
W 558, or being (granted) thereafter, not confirmed by the King, are declared 
Pull by exception, Parl. Aug. 1584, cap. 7.* the reaſon hereof was, becauſe in 


and Merch 1558, the reformation of religion began to be publickly profeſſed in Scot- 
c. Wn, and the beneficed perſons became hopeleſs to preſerve their rights of their 
nt 0! e rk-lands, and therefore endeavoured to dilapidate the fame : but this was found 


Wot to extend to an infeftment of an office, as the office of forreſtry, tho” it had 


crec 3 ands annexed thereto, and a threave of corn out of every huſband-land of the 
. bacy, ſeeing the ſtatute mentioned only feus of lands, and this was but like a 
fon e urlage, Jan. 20. 1666, Lord Rentoun. It is alſo declared in the d 7th act, 
c 11" n 1584, that the old poſſeſſors were to have their confirmation, for payment 
ne! f the quadruple of their ſilver rent, or the double of their farm; providing 
Fl. bey ſought the ſame within a year after the publication of that act, otherwiſe 
* Whey were to pay the eight fold of the ſilver rent, and the triple of the farm, 
WIG 


a the King was thereby obliged to grant confirmation to the old poſſeſſors upon 


acks Wl: terms; {and being fo confirmed, the ſame could not be queſtioned upon al- 
nt, 0! aged diminution of the rental, or converſion in money, or any other cauſe of 
lar! i ulliry, invalidity or leſion,” or by any law, canon, or ſtatute, except improbation 
e (0 iy k. And it was declared, that confirmations by the King, of poſterior feus 
on Hould not prejudge the anterior feus granted by Prelates, and their convents, 
125 th their common ſeals and ſubſcriptions, at any time, being granted with con- 
ut of the King's predeceſſors, under their privy ſeal, tho' without farther con- 
zot be | comme  firmation 
W le“ . 
be dr * only mentions the comptroller. | 
nel ee 65 laſt ſentence is not found in the act here quoted, P. 1584. c. 7. 


| raig II. 4. 19. 


I of Parliament made thereanent, conſiſting mainly of for feited eſtates and kirk- 


XXXVII. Feus of kirk-lands by Prelates, or other beneficed perſons, being | 


Where being no ſtatute nor conſtitution obliging the ſubjects thereto, Parl. 1593, 


becauſe in the time of the Reformation, moſt of the evidents of Kirk lands were & 
ſtroyed; and therefore the ancient poſſeſſors were preſumed by their very poſl;f, 
on to have right: and for clearing who were the ancient poſſeſſors, ang why 
were kirk-lands, it is declared by act of ſederunt, 16th of December 1612* tha 
ten years poſſeſſion before the Reformation, or thirty years poſſeſſion therezy 
without interruption, ſhould be ſufficient to ſtand for a right of kirk- lands, th 


ſes and gleibs of miniſters, which manſes and gleibs are rather allodil tht 
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firmation by the Kings or Popes, Parl. 1593, cap. 190. (The reaſon Nereof wy 
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NM 
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or no 


ſame being poſſeſſed as ſuch ; and the feu-duty being paid to kirk-men before th «lor 
Reformation, or to the King, or others having right from them after the Reform. It 2 


tion; therefore it was ſo decided, 5th of J 1626, Laird of Ker/e, tho muy, hall! 


ſtronger probation, of being part of a temporal barony ſor longer time, was. ſaid m. 


ledged in the contrary, Hope, poſſeſſion, Earl of Home contra Earl of Pucclrugi, WW advice 


This act is correctory of the former act 1584 ; for tho' confirmations were of thi 
obtained, as is there preſcribed, under a nullity, yet by this act, if the King; men b 
conſent (had been) obtained by his ſubſcription and privy ſeal, the feus are ſafe, it bor. 


Feus granted by Prelates were null, except they were expede by the conſent « none, 


their chapters, or convents, P. 1 593, cap. 190. Feus granted by the beneficed pe. cars 


ſons, as of themſelves they ought to have been without diminution of the rem houſe 
ſeeing the property thereof was mortified to the kirk, and the incumbents were Ne pa 


but as liferenters, and adminiſtrators, ſo it was alſo expreſsly declared, and fla. If! 


ted, that any diminution of the rental, or change of victual for money, or any the det 
ther diſpoſition, making the benefice in a worſe eſtate than at the kirk-mens e- N herco 
try, ſhould annut TTT Wand wi 

XXXVIII. Infeftments in burgage are theſe which are granted to the burghs cal an 
by the King, as the common lands or other rights, of the incorporation, ail of defi; 
that for burgal ſervice, in watching and warding within their burghs, &c. The Hof par! 
can have no caſualities, becauſe incorporations die not, and ſo their lands en bor any 


never fall in ward, or in non-entry. Theſe infeftments in burgage are held by ound 

the incorporation, immediately of the King for burgal-ſervice, watching and eſigna 
warding within burgh, Sc. And the particular perſons infeft are the King's imm ere p 
diate vaſſals, and the Bailies of the burgh are the King's Bailies: and to the efeb er wh 


that ſuch infeftments may be known, it is declared, that all ſeiſins of burgg he lib 
lands ſhall only be given by the Bailie, and common clerk thereof; otherwit 665, 


the ſamen is declared null, which ſeems to have given the riſe to the exception | to be 
in the act of Parliament, anent regiſtration of ſeiſins, that it ſhould not extend tv iſo the | 


fein within -burgh; Far, 1567, cap. 23.75 Wes and 

XXXIX. Infeftments of mortificd lands are thofe which are granted to tilt Winprog: 
kirk, or other incorporation having no other reddends than prayers and ſupplice ot oft 
tions, and the like: ſuch were the. mortifications of the kirk-lands, granted bf Wb. P 


the King to kirk-men, or granted by other private men to the Provoſt, and pit: Mound © 
bendars of college-Kirks founded for ſinging; or to chaplainries, precepio 22 
rics or alterages, in which the patronage remained in the mortifiers. Theſe cu The de 
have nm caſualities which were mortified to the church, <:bich dieth not, but abidet\ 0 hich ; 


an incorporation ; but ouly theje «hich befel by right of patronages either to N erved, 


perſons in the caſes aforeſaid, or to the King in caſe of Prelacies, or others bs fr ſuch 


[rOnages. aus | ER | | e | 
XL. Of all theſe mortifications there remains nothing now, except the ml 


ſeudal, having no expreſs holding, reddendo or renovation ; yet are eſteemed : 
holden of the King in mortification : and therefore the liferent of the incumben 
by being year and day at the horn, falls to the King *. Mut 


* See this act of ſederunt in Spotiſoad, voce kirkmen, p. 190. | 3 len! 
** By act 32. P. 1690, and act 11. P. 1698, the ſmaller vaſials of kirk. lands, holding of the King, ate * 
as to the dues payable on paſſing charters and entering heirs. 2 | | 
See above, & 4. %. 1. Sec below II. 4. 63. 
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| Manſes and gleibs did belong to parſons, vicars, and other kirk-men be- 
fore the R ; 5 ; 
in long tack, without the royal aſſent, and the miniſters were ordained to have 

Ne principal manſe of the parſon, or vicar, or ſo much thereof as ſhould be 


Hand ſufficient, whether the faid gleibs were ſet in feu, or long tack before 
or not, unleſs a ſufficient manſe be builded by thoſe who have right to the feu, 


that the manſe, either pertaining to the par ſon, or vicar, moſt eweſt to the kirk, 
call belong to the miniſter, and four acres of land lying moſt eweſt to the 
aid manſe, to be deſigned by the Biſhop, or ſuperintepdent, at the vilitation, by 
advice of any two of the moſt honeſt and godly of the pariſhioners: for want 
Ef this ſolemnity, a deſignation was found null, becauſe it bore not two honeſt 
men by name, required to join with the preſbytery, or their commiſſioners, tho 
In bore that all the elders of the pariſh were preſent, and conſented, but named 


Evicars manſes, may be deſigned to be the manſe of a miniſter, yet no other 
W houſe can be defigned, tho' it were built upon the gleib u before the defiination, but 
Nabe pariſhioners muſt build one, Fes. 11. 1631, miniſter of Innerkei. bing. 35 
If there be no manſe, nor gleib of old extending to four acres of land, then 
che deſignation is to be made of parſons, vicars, abbots, or priors land, and failing 


of parions or vicars lands; failing theſe, of abbots, priors, biſhops and frier-lands, 
or any other kirk-lands, as chaplainries and prebendaries: which order was 
Hound to be obſerved, 13th of July 1636, Halyburton miniſter. And therefore a 
Neſignation of a manſe, or gleib out of abbots lands was annulled, becauſe there 
were parſons lands in the pariſh, tho' they were builded with houſes, and feued ; 
which the feuars were obliged to acquire a gleib, July 23. 1629, Nairn. 
The like, tho the lands were all feued before the ſaid act of Parliament, Jar. 25. 
W005, parſon of Dyſart, Where there is not arable land near the kirk, the g'eib 
to be deſigned of paſture lands, ſufficient for ſixteen ſoums graſs, molt ewelt 


es and gleibs, where they are not deſigned, or not a full quantity, or are become 
profitable by inundation, or other extraordinary accident, are ordained to be 


P65. Parl. ! 593, Burrows town kirks being always excepted; yet a gleib was 


I p Febgnation of gleibs was committed to preſbyteries, Parl. 1644, cap. 41. 
* 10 18 5 


2 lach miniſters as he ſhall appoint, with two or three of the moſt knowing in 
E pariſg:: in which acts the power of deſignation is extended, not only to kirk- 
wh but where theſe are not, to other lands arable, or graſs, eweſt to the 
provided that the heritor thereof may offer other ſufficient lands and graſs, 


4 1 a mile of the kirk and manſe &. And by the act 1649, there is add- 
4 e glei 


Pied as th 
toi Bl teration, 


ne herit. 4 5 | 181 
ertors mall be liable to pay yearly to the miniſter twenty pounds Scots, for 


e gleib before, which is alſo revived, Perl. 1003, cap. 21. with this 


wml 0 = mes his 


* The ag 1 = 
Kriſh, 5 or P. 1663, obliges the heritors to pay the miniſter L. 20 Scots, iſ there are no kirk-lands in the 
ere me, fit for paſture adjacent to the kirk; but gives no expreſs power to deſign gleibs out of other lands 


eformation, after which they were prohibited to ſet the fame feu, or 


or long tacks Pal. 1563, cop. 72. which was explained, Parl. 1572, cap. 48. 


none, Spotrſ. Rirk-men, miniſter of Aſlington contra Tweedie, And tho' parſons, or 


Ithercof, of Biſhops lands, friers lands, or any other kirk-lands within the pariſh, ay 
Wand while the four acres be completed, with freedom of foggage, paſturage, fewel, 
eal and divot, Parl. 1593, c. 165. P. 1663, c. 21. By which there 1s a clear order 
of deſignation; Firſt, of vicars and parſons manſes molt ewelt ; and failing thereof, 


D the kirk, Parl. 1606, cap. 7. Parl. 1621, cap. 10. The detignation of man- 


put of the kirk-lands moſt eweſt to the kirk, according to the order in the act 


Wound competent to a miniſter of a burgh, having a land-ward part of his pariſh, 
} potife Air men, Mr. Ruch contra Keir; Dec. 17. 1664, Paterſon contra I atſon. 


a 1s declared to be by three miniſters, and three elders, Parl. 1649, cop. 3 1. 
ech Parl. 1663, cop. 21. whereby deſignations were referred to the Biſhop, 


gleib paſturage for a horſe and two cows, which is found to be regu- 


that if there be not kirk-lands near the manſe, or are a arable lands, 
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his horſe and kines graſs, and this act is declared to be as if it had been mad 
in March 1649, as to deſignations after 1649 : that Parliament being reſcinde 
without reſervation contained in the act reſciflory, as is in the act reſciſſory of the 
other Parliaments, “ faving all private rights done thereby.“ But there is no wr. 
rant in any of theſe acts to deſign temporal lands, where there are any church. 
lands ; and therefore a defignation was reduced, becauſe temporal lands Were 
deſigned, and kirk-lands paſt by, albeit the miniſter had been poſſeſſor deceny. 
tis et triennalis, which gave him a preſumptive title, becauſe his deſignation 
which was the true title, was produced, Feb. 6. 1678, Lord Forret. | 

A gleib defigned, was found to carry a proportional part of the common pa. 
ſturage following to the lands deſigned, Feb. 2. 1630, Hamilton. Deſignation of 
a gleib was ſuſtained, tho' it bore not the ſame to have been four acres meaſured 
in reſpect it bore, © that the poſſeſſors ſervants hindered the meaſuring ; ” ny F900 
therefore it was deſigned according to the deſigner's eſtimate, July 5. 1626, K or th 
And was ſo ſuſtained, tho' there were lands nearer the kirk and manſe, which "Ro 
were Biſhop's lands, ſeeing they were - encloſed as a part of the King's park the 
Feb. 13. 1629, Lady Dumfermling. A deſignation was ſuſtained, tho' there ws cute 
only a notary's inſtrument without the ſubſcription of three miniſters deſigner, bite 
December 17. 1664, Paterſon : here the miniſters deſigners their teſtificate under be ge 
their hand, was ordained to be produced before extract. A gleib being defien- mes 
ed was fuſtained, tho' it was an united kirk, /e other kirk having @ gleib be. It we 
fore the union, Jan. 22. 1631, miniſters of Innerkeithing. A deſignation was allo the 


| the 
on, 
con 
tion 
tion 
| fore 
| fly 
| ONS 
to £ 
led 
| diu 


to re 


3 
ſuſtained, tho' it proceeded upon warning out of the pulpit, or at the kirk-doo, . 
after divine ſervice, in reſpect of the cuſtom ſo to do, tho' ſome of the mot uſes? 

conſiderable heritors were out of the country, Jan. 28. 1068, miniſters of Haſai- eſpec 
den. It was alſo ſuſtained, tho' done but by two of the three miniſters, named hall hi 
the Biſhop, without a aucrum; unleſs weighty reaſons upon the matter were WM heirs: 


ſhown to the contrary, Fb. 7. 1668, miſter of Cockburnſpeth. Manſes and gleis it to 
being defigned, as ſaid is, the feuars, poſſeſſors and tackimen have relief off the BW Co 
remanent pariſhioners, having kirk-lands pro rata, Parl. 1594, cap 202. whicl ſurviv 
was extended to a vicar's manſe and gleib being deſigned ; and the other df only e 
lands (a part whereof were mortified to, and holden of a college, but were e bears 
lands) did bear burden, Feb. 12. 1635, Cick. But where old gleibs of pam be une 
are deſigned, there is no relief by other kirk-lands, except thoſe, who had fu and th 
of other parts of the ſame gleib, ſeeing by the foreſaid ſtatutes, the feuars of ol E 
manſes and gleibs, are to ſuffer defignation, or to purchaſe new manſes and glelts 
ſo that theſe old manſes and gleibs do not infer relief *. This relief is not d. 
tum fundi, affecting fingular ſucceſſors, as was found, June 24. 167 5, Snow. Ii 
when the deſignation is of temporal lands, the whole heritors of temporal [and 
are to contribute for a recompence thereof proportionally, Parl. 1649, cab. J 
revived, Parl. 1663, Seſſ. 3. cap. 21. gleibs are teind-free, Parl. 1578, ch. bt 
The like whether they are arable or graſs, Parl. 1621, cap. 10. Anda gleib Ws 
found teind-free, tho' lately mortified, voluntarily without deſignation or proceb; 
and tho' not mortified to a pariſh-church, but a chapel, ſeeing divine wor BR 
vas accuſtomed to be therein, June q. 1670, Burnet. | 
XLI. There is another diviſion of infeftments, into theſe which are grante 
to one perſon and his heirs, and to more perſons and their heirs, which a 
divers ſorts ; ſometimes as conjunct infeftments, and ſometimes conceived I ! 
vour of fathers, and after their deceaſe, to children or relations therein not 
nated. 25 
Conjuntt-infeftments are called conjunct fees, whereby the fee is diſpon 


8 . . . | 15 
jointly to more perſons and their heirs, which may be to three or more py 
who by the infeftment become all fiars jointly and equally ; wnence me” 
til di f 


ſeth a communion by which they do poſſeſs the fee pro indiviſo, un herd 


* The contrary was found, Hope, manſe and gleib, Fanuary 16. 1616. 
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thereof be made; which doth not comprehend an infeftment to an incorporati- 


come joint fiars, but have only a ſhare of the benefit, according to the diſtribu- 
tion appointed. Theſe infeftments are not conceived to heirs, ſeeing incorpora- 
W tons are perpetual and die not, neither doth the publick uſe thereof fail ; there- 

| fore ſuch infeftments require no renovation; and therefore ſuperiors will not ea- 
| fily be induced to accept reſignations from their vaſſals in favour of incorporati- 
| ons and publick uſes, by which all the caſualities of their ſuperiority ceaſe ; or 

to grant confirmations thereof, having the ſame effect; nor can they be compel- 


. | ſed to grant ſuch infeftments upon the vaſſal's bonds, granted of purpoſe, that 
of | adjudication may be uſed thereupon, that thereby the ſuperior may be compelled 
d, to receive the incorporation; yea, tho' without deſign, an incorporation ſhould be- 
il WE come creditor to a vaſſal in a debt truly borrowed, either from the incorporation 
or their cedent : the queſtion is, whether an adjudication thereupon might force 
< WW the ſuperior to receive the incorporation for a year's rent? Craig's opinion is in 
k, | the negative; and 1 have not heard ſuch a caſe come to be debated. And tho' 


bite their caſualities, during the life of two perſons, the conſequence would not 
| be good, to ſtretch it to an incorporation that never dies; tho' the act of Parlia- 
ment introducing appriſings and adjudications, be general in favour of all creditors. 
| t were more juſt, that incorporations ſhould pitch upon a perſon, and aſſign 


allo WW their debt to him, exprefsly to the effect that the lands might be adjudged to 
oor, bim and his heirs, for the uſe and behoof of the incorporation, or ſuch other 
nolt WW uſes as were deſigned, which would be effectual againſt all ſingular ſucceſſors, 
a cfpecially if the truſt were expreſſed in the ſeiſin; but the ſuperior would have 


all his caſualities by the death, neglect, or delinquency of the truitee and his 
heirs: however I ſhall not pre-determine myſelf or others in the caſe, but leave 


le WW it to publick determination. YT 

i the Conjunct fees, by the cuſtom of England, are always ſo underſtood, that the 
* ſurvivers have the whole benefit, fo long as any of them are alive; but we do 
Fk. 


bears ordinarily to the longeſt liver; but tho that were not expreſſed, it would 


des and the huſband is underſtood to be fiar, unleſs it be evident, that the right was 
of ol {originally the wife's, and a liferent only deſigned for the huſband ; and there- 
7 fore, if no heirs be expreſſed, or only generally their heirs, the huſband's heir 
(ble 


But b only liferenter, but with greater power than by a ſeparate liferent, June 24. 
| lan BW 1663, Scrymzour. And a wife having charged upon a bond granted “ to her 
7þ % huſband and her, and the longeſt liver,” was found not to have right to up- 
ap. 1 ift the ſum, or to inſiſt therefore, without concourſe of the man's heir, or his 
4 being called; that if the ſum were inſecure, it might be conſigned to be re- em- 
ULM) 


[P'oycd to the wife in liferent, and to the heir in fee, December 10. 1661, Kinroſs, 
les, a Clauſe in a bond, bearing, a ſum borrowed from a huſband and wife, 


0 and payable to the longeſt liver of them two in conjunct fee, and to the heirs 
fan een them and their aſſignies; whilks failing, to the heirs and aflignies of 
J " L the laſt liver,” was found to conſtitute the huſband fiar, and the wife liferent- 
2 4 albeit ſhe was laſt liver ; whereby her heirs of line (failing heirs of the 


marriage) became heirs of proviſion to the huſband, and liable to his debts, Jau. 
3. 1008, Juſtice ; July 12.1671, Garrns. And a clauſe in a contract of marriage, 


a leide the huſband to take the conqueſt © to him and his future ſpouſe, and 
p 1 "e heirs betwixt them; whilks failing, the heirs of the man's body; whilks 
i ang, the wife's heirs whatſoever,” was found not to conſtitute the wife fiar, 
en . but 

* T ae 
P e Pointwas determined July 24. 1713, univerſity of Glaſzow,and a ſuperior, notwithſtanding the prejudice 
erbt. ee luſtain, was found obliged to enter an univerſity, which had acquired right to an adjudication for 


| on, as to a town or college, or to the uſe of the poor, who do not thereby be- 
) 


| cuſtom hath obliged ſuperiors to receive man and wife in conjunct-fee, which a- 


only extend this ſurvivancy to conjunct infeftments to huſband and wife, which 


be underſtood as implied, and generally it reſolves in the wife but as a liferent, 


© underſtood in heritable rights, Nam potior eff conditio maſculi ; and the wife 
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but liferenter, and the huſband fiar ; whereby, failing heirs of the marriage and 


of the man's body, the wife's heirs of line were heirs of proviſion to the man, 
Feb. 20. 1667, Cran/toun ; for by this clauſe of conqueſt, it is evident, the means 


were to come by the man. Yet an obligement by a man, bearing, © that what. 
ſoever lands or ſums of money he ſhould purchaſe, during the life of hin 
and his future ſpouſe, (their preſent debts being firſt paid) that the wife ſhouly 
be ſecured therein in conjunct fee; and in caſe of no iſſue, or children, the ons 
half thereof to be diſponed as the wife {hall think fit,” was found to make the 
conqueſt divide betwixt the heirs of the man and the wife, and that her power 
to diſpone the half was not a perional faculty, but did make her fiar in that 
half, and took off the preſumption cf the preference of the huſband, ſeeing ng 


cc 


cc 


cc 


cc 


mention was made of the heirs of either party, June 27. 1676, E. of Dumfern. 


. 


Conjunct fees to huſband and wife, and the heirs of the marriage, by contra 


of marriage, do imply a reſtriction upon the man, not to alter .the ſucceſſion, 
without a neceſſary or juſt conſideration, and fo do exclude deeds fraudulent, or 
merely gratuitous, which might evacuate the effect, as to the heirs of the met 
riage ; ſo that if there were heirs of the marrige, and alſo heirs of another mar- 
riage, the father could not alter the ſucceſſion, in favour of the heirs of another 
marriage, becauſe of the intereſt of the wife, and the tocher ſhe brings: but i 
doth not hinder the father to give competent portions to the bairns of another 
marriage, June 19. 1677, Murrays. Neither did ſuch a clauſe, “of conqueſt du- 


e ring the marriage,” exclude a competent liferent, conſtituted to a wife of a ſub- | 


ſequent marriage, albeit there were bairns of the firſt marriage, ume 16.1676, MH. 
hel. Yet where there ſurvived no heirs of the marriage, a proviſion in a con- 
tract of marriage, that ſuch a ſum as the future ſpouſes then had, and ali they 
_ « ſhould acquire during the marriage, ſhould be taken to rhentelves in conjund 


« foe, and to the heirs of the marriage; whilks failing, the one half to the 1s 


« heirs, and the other half to the woman's heirs; which failing, to a third per- 
« ſon,” found to conſtitute the man fiar of the whole, and that he might pro- 
vide both the firſt ſtock and all the conqueſt to his children of a poſterior mat: 
riage, which was found no fraudulent nor merely gratuitous deed, Dec. I. and 21 
1680, Anderſon *, We % 1 

XLII. Infeftments to more perſons ſubordinate, are ſuch as are taken to pr 
rents, and after their deceaſe to ſuch children and other perſons named, where 
by the parent is underſtood to be fiar and not liferenter, and the children t 
thers to be heirs ſubſtitute, albeit both the father and the bairns named were i. 
feft, July 23. 167 5, L. of Lamingtoun. ff. 

XLIII. The third diviſion of infeftments, is in reſpect of the ſucceſſion 
and they are either ſimple or tailzied. Simple infeſtments are thoſe wy 

are taken to heirs whatſomever ; for by that expreſſion we expreſs the * 

heirs, who, according to law, would ſucceed in any heritable right : but tale 

infeftments are, where the lands are provided to any other than the heirs of line 

as when it is provided to heirs-male, or heirs-male of the fiar's own body, 1 

the heirs of ſuch a marriage, or to the heirs of Jitius; whilks failing, * 

heirs of Seins, Sc. Of theſe tailzies, there are many ſeveral ways, as the fiat P J 
ſeth to invent, and ordinarily in them all, the laſt member or termination ld 
| heirs whatſomever of the laſt branch or perſon ſubſtitute, or the diſponer's e 
and when that takes effect by ſucceſſion, the fee which before was tailzied, 
comes f1mple. + = 67 | 

A tailzie * muſt neceſſarily be a part of the infeftment, for no writ a-p® wt 
conſtitute a tailzie, tho' bonds or contracts of tailzie as perſonal or nom. 
rights, may force the contracter or his heirs to perfect the ſame. They n 


N 10) 
ſo be conſtitute by the ſuperior, being a part of the infeftment granted by 


t ci 


eithC 


r See below III. 
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| either originally in the firſt conſtitution of the fee, or thereafter by reſignation or 
-onfirmation 3 and as a ſuperior is not obliged to alter the tenor of the firſt in- 
where it is provided by law, whereby he is neceſſitate to receive appriſers and 
adjudgers ; ſo neither in that caſe is he obliged to conſtitute a tailzie, but only 
do receive the appriſer or the adjudger, and their heirs whatſomever ; unleſs the 
gebt and decreet, whereupon the ſame proceeded, be conceived in favour of heirs 
of tailzie; in which caſe, the appriſing or adjudication, and infeftment thereup- 
on, muſt be conform unleſs it be otherwiſe by conſent of parties or at leaſt, 
| if the appriſer or adjudger crave the infeftment to himſelf and the heirs of tailzie, 
| the ſuperior ought not to refuſe it; for the appriſing or adjudication being aſſign- 
| od to a ſtranger, he behoved to be infeft, much more the alteration of heirs is 
| allowable. „ W = 
| Tailzies alſo being conſtitute, are broken or changed by conſent of the ſupe- 
rio, accepting reſignation in favour of other heirs, whether the reſigner reſign 


ceſſitate to receive another vaſſal and his heirs, tho' perhaps he be ſubſtitute 
| mentioned, the fee return to himſelf *, But infeftments holden of the King, 


mation, as the fiar purchaſer pleaſeth : yea, it is declared by ſeveral ordinances 
| of the Privy Council, that the King or his commiſſioners ought not to deny his 
confirmation upon the reaſonable expences of the party; which ordinances are 
repeated in an act of Parliament ©; and tho' the deſign thereof gave not occa- 


tho ſeveral Kings have revoked infeftments granted by them, from heirs of line 


tried by ſuit or deciſion ®, Het 
Conjunct infeftments to huſband and wife and their heirs, are alſo tailzies, and 
tho, if the heir of that marriage be a ſon, and of a firſt marriage, he may be 
both heir of line, and heir of the marriage, yet may he enter as heir of the 
marriage; and if the defun& had other lands provided to heirs whatſomever, he 
my renounce to be heir in theſe lands, to the effect they may be firſt burdened 
Pith his father's debt, and he or his lands provided to the heir of the marri- 
ige, can be but burdened in the ſecond place, in ſub/idium of what is wanting 
by the executors, or heritage befalling to heirs whatſomever. Much more are in- 


[citments tailzied, which are granted to huſband and wife, and to the bairns of 


rents, and after their deceaſe to ſuch a child nommatim, whereupon infeftment 
Ioloweth, make a tailzied fee; but theſe are rather called heirs of proviſion ; 
* thoſe are moſt properly called tailzied fees, where ſeveral branches are ſpeci- 
named and ſubſtitute, one failing another. But ſeeing heirs of tailzie fall un- 
er conſideration in the tranſmiſſion of rights by ſucceſſion w, we ſhall infiſt no 
* thereon in this place, but ſhall proceed to conſider the clauſes which are 
* ſuch come in as parts of the real right, affecting ſingular ſucceſſors, 
ow far they are only perſonal, affecting alone the heirs of the ſuperior or 


8 ner therein, all which we cannot follow, but ſhall inſiſt in the moſt ordi- 


F; 
to the effe 


hte! & of a clauſe of return in favour of the right heirs of the diſponer, in the conveyance of a land- 
- a ſecond | 


lon, fee a deciſion Feb. 18. 1717, Duke of Douglas, Dictionary, vol. I. p. 308. 


ceftirure, Or to accept a reſignation, or grant a confirmation in any caſe, except 


n favour of himſelf, or his heirs whatſomever ; or in favour of any other and 
their heirs : but moſt ordinarily by appriſings or adjudications the ſuperior is ne- 


himſelf as an heir of tailzie; as if it be provided, that failing other heirs there 


| have this privilege, that they are not refuſed, either upon reſignation or confir- 


fon to ratify the ſame, yet they are contained in the narrative, as motives of 
that ſtatute; and therefore are not derogate from, but rather approved. And 


Ito heirs male and of tailzie, yet the effect of ſuch revocations hath never been 


the marriage, whereby male and female come in parti paſſu. Bonds taken to 


ed in infeftments, not being of the ſubſtantials or ſolemnities thereof, and 


ok and laſt, we ſhall conſider the effects of infeftments themſelves. And as to 
e ürlt, beſide the ſolemnities requiſite in infeftments, there uſes to be many clau- 


M mm nary 


18, ' 1578, c. 66, u P. 1476, c. 70. P. 1493, e. 50 ef. 51. un III. 4. 33. et ſeg. III. 5.17. 
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nary and important; theſe are Union, Erection, Warrandice, Reſervations, Provil. 


8 5 ſons 
ons, Conditions, and Clauſes irritant. 


XLIV. Union is the conjunction, or incorporation of lands or tenementz, „ 9 
ing diſcontigue, or ſeveral kinds, unto one tenement, that one ſeiſin may ſuffice ſy 1 
them all; in which there is ſometimes expreſſed a ſpecial place where ſeif Iod 
ſhould be taken; and when that is not, ſeiſin upon any part 1s ſufficient for y, 1] 
whole lands lying contiguous, (ie) are naturally united, and need no union, 6 100 

that ſeifin taken upon any one of them, extendeth to the whole : but where thy they 
lv diſcontiguous, other tenements being interjeted, there mult be ſeiſin taken = 
upon every diſcontiguous tenement, which muſt be all particularly fo expregy th 
in the inſtrument of ſeiſin, whereof one will ſerve for all the tenements; or a It 
therwiſe, when they are tenements of ſeveral kinds, as lands, mills, fortalices ay he di 
fiſhings; all which are ſeveral kinds of tenements, and require ſeveral ſeiſins u of th 
pats by feveral ſymbols or tokens, as lands by earth and ſtone, mills by the d grme 
and happer; fortalices by the entry at the gates, and incloſing the perſon poſer, onen 
ed, and excluding the granter of the poſſeſſion ſolemnly, conform to the cha. lee 
ter or precept. 5 i. WS tho'ſ 
Union can be conſtitute originally by no other than the ſovereign authority, only! 


conceding the ſame, Jan. 16. 1623, Aitken. And therefore union being confi. no ce 
tute by a ſubject, not having the ſame from the King, was found null by ex. BMW queſti 
ception, at the inſtance of the poſſeſſors, tho pretending no right, Dec. 10. 1628, quenc 
Lady Borthwick. And when there is a place for the ſeiſin of the union, a fein WM many 
taken elſewhere reacheth none of the lands lying diſcontigue, March 19. 16, king « 
L. of Lewrijtoim. But if the lands united by the King be diſponed wholly w. erectic 
gether by the vaſſal to others ſubalternly infeft, the union ſtands valid, Jul 1, baillia 
1626, Stuart and Douglas; repeated Fan. 2 5. 1627, Stuart, which for the fam: Bar 


reaſon ought to be extended to ſubaltern infeftments of an annualrent out of a h. expreſ 
rony or united tenement, which was found to extend to a mill, and to lands h-. preſoly 
ing diſcontigue, tho' not taken in the place deſigned in the union, Spotiſ. cu. or oth 


7 , Lady Ednem contra tenants of Ednem . : | bo una 
XLV. Erection is, when lands are not only united in one tenement, but ar Wen! to 


erected into the dignity of a barony ; which comprehendeth lordſhip, earlcom, Was ex 
Cc. all which are but more noble titles of a barony, having the like feudale lars we 


fects; and whenſoever the tenements are granted as a barony, union is compre WiWexpreſſ 
hended as the leſſer degree, tho' not expreſſed; and therefore one ſeiſin carrietl March 
the whole barony, and all mills and fortalices thereupon, and fiſhings adjaceitlireal rig 
thereto. But erections can be only granted by the ſovereign authority, and er Prin 
not communicable by the ſubaltern infeftments, tho' the union implied there Win baror 
may be communicated in the ſame way as an expreſs union without erection. Fr  XL\ 
ction was found to be inſtructed by the King's confirmation of a charter, Celion- in ſecur 
ing the lands a barony, tho' they were not a barony before, but the half of a bats the infe 
ny, wherein the baron infeft his ſon in libera haronia; which infeftment beg neſtion 
confirmed by the King, did conſtitute it a full barony, whereby an infefimen 1 
annualrent taken upon a part of the land, affected the whole, Nov. 16, 163% Picring / 
L. of Clackmannon, J TE „, 4 ile ſupe 
Erections of kirk-lands in temporal baronies or lordſhips, whereby the Lo Polition 
of erection were interjected betwixt the King and the feuars, are prohibits | he wart 
Parl. 1592, cap. 121. and Parl. 1594, cap. 198. and the ſuperiority of al thek 
lands are annexed to the crown, Parl. 1587, cap. 29. and Parl. 1633, ch. 0 
the reaſon whereof is evident, that ſuch erections are prejudicial, both * 
King, who loſeth his caſualities of the feuars, and to the people, who a 
cept another ſupærior inſtead of the King; and tho' they had formerly but u 


: ; er 
jets to their ſuperiors, yet church- men were much more eaſy than ſecuial is 
| | 


| | | * 
* This deciſion is not to be found in Spotifarond. A deciſion betwixt the ſame parties is obſerved by De 

ly 23. 1628, but it was there only found, that ſeiſin of an annualrent out of a barony, tho” not taken at 

appointed in the charter of union, will notwithſtanding aſfect all the lands which lie contigue. 


— 
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ſons, as requiring little ſervice, and being aſhamed to demand rigorous rates ; but 
any man may obtain the lands he hath in property, 15 25 immediately of the 

King which were kirk-Jands, erected in any dignity the King pleaſeth to grant. 
There are many exceptions in the acts of annexation of the temporality of kirk- 
| lands, and in the acts againſt erections, by which the kirk-Jands excepted are va- 
lidly erected ; and all the etections are ſo far allowed, as to give the Lords of e— 
| [eion right to the feu-duties, or fruits of the property of kirk-lands fened, till 
they be redeemed by payment of ten years purchaſe, and the infeftments grant- 
ed to the vaſſals medio tempore are valid; but the caſualities ought ſtill to belong 
to the King“. 3 5 

It hath been ſometimes queſtioned, Whether the union and erection of lands 
he diſſolved, and looſed by an infeftment of a part thereof, from the vaſſal, holden 
of the ſuperior by reſignation or confirmation. Craig * is for the affirmative, con- 
armed by the reſemblance of a theaf of arrows, bound with one ligament; for if 
one arrow be pulled out, all become looſe, and ſo the union of the whole is diſ- 
ſolred, unleſs the ſuperior give the new infeftment, but prejudice of the reſt. But 
tho ſuch caſes frequently occur, whereby infeftments of diſcontiguous lands would 


ity, only be valid, as to the contiguous lands upon which they were taken; yet in 
l. no competition or other proceſs, hath it been obſerved by any to be drawn in 
ex. queſtion or decided, ſo that we have ever reſted in the negative: and the conſe- 
129, quence from that reſemblance 1s not ſufficient ; but on the contrary, he who unites 
eim many diſcontiguous lands, unites every part of them to every part, ſo that the ta- 
550 king off of one part diſſolves only itſelf, the reſt remaining united. But union or 


erection doth not change the juriſdiction of the lands united, as to the ſhires and 
bailliaries where they naturally lie u. FCC — 

Baronies and united tenements, when they are originally granted, ought to 
expreſs the ſeveral tenements, according toſ their proper deſignations, and ſo ex- 
preſsly unite them: but when theſe are acknowledged to have been baronies, 
or otherwiſe united, or are named, or deſigned as ſuch by thoſe who have power 
to unite, then the common name of the united barony or tenement, is ſuffici- 
tar ent to carry all that is holden and reputed, as parts and pertinents thereof; which 
was extended to lands, as parts of a common deſignation, tho' ſome particu- 


ers were named, and the lands in queſtion had allo proper names, and were 
nor- Ye tprefled in the ancient infeftments, the right in queſtion being an appriſing, 
en arch 23. 1622, Gallowſhiels .. Union and erection are as qualities of the 


| qreal right, and paſs unto ſingular ſucceſſors, who become vaſſals to the King 
der Prince; but ought not to be extended to ſubaltern infeftments, as is evident 
cre Wn baronies **#, % 1 . i . 
XLVI. Warrandice is either real, when infeftment is given of one tenement 
In ſecurity of another, or perſonal, when the ſuperior obligeth himſelf to warrant 
the infeftment. As to the warrandice in diſpoſitions and reſignations, it is un- 
= ueſtionably perional, and cometh not within the infeftment ; but tho' it be grant- 
em (ic: by the ſuperior in the infeftment, yet it is but a perſonal obligation, nowiſe co- 
Pering 70, nor carried with the real right, and therefore the ſingular ſucceſſor of 
the ſuperior or author, is not obliged in the warrandice ****, neither doth the diſ- 


Lon olition or infeftment from the vaſſal, carry to his ſingular ſucceſſor the right of 
abe warrandice, unleſs it be aſſigned ſpecially, or generally in the aſſignation of 
bee de tights and evidents. WW Dn 
1. '"_ | | Warrandice 
to b 3 
auſt f The power of redeeming the feu-duties of church- lands erected, which was given to the Crown by act 10. 


it ab- 435. 5 renounced by act 11. P. 170. | | = | 

JU £ n this caſe the lands were united by a ſubject ſuperior. It was afterwards found, that union could only 
lar off Made by the King, Jan. 16. 1624, Hillen. 8 e | 

ed by + Contrary doctrine is ſupported by deciſions ; fee above, & 44. and 45. . . Union may be communica- 

$5 U altern infeſtment, erection cannot. | 5 . | | | 

5 by on th 0 the obligation of warrandice be inſerted in the infeftment of the vaſſal's land, it cannot undoubted- 

Dur, at account affect any ſeparate real right belonging to the ſuperior. . | 


| U , 
i the ff Craig Il. 7. 19. uu Craig II. 7. 20. Parl. 1503. c. 93. 


of the ſum given out, and the annualrent thereof, Hope, warrandice, I. Craik 


the hazard of becoming better or worſe, or the riſing or falling of rates; 
therefore is not obliged to take the price he gave. Neither is warrandice d 


— 
9 
4 
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Warrandice is a common obligement, both in infeftments and other rights and. 
it is ſometimes expreſſed, and then it is regulated according to the tenor of | 
whether it be abſolute warrandice, or from fact and deed, or only from future p 
voluntary fact and deed. But oft-times when warrandice is not expreſſed, it jg in. 
plied ; as rights are to be warranted, which are granted for an equivalent cj 
onerous: but in the caſe where the diſpoſition was only of all right the diſpong 


Tit. 
ſecurit 
and if 


but in 
and th 


had, the cauſe onerous inferred not abſolute warrandice, but only from the diſp. fect / 
ner's future voluntary deed, Hope, warrandice, Lord Sangubar contra Creigblon. A. Wi 
ſolute warrandice is alſo implied, where the diſpoſition or infeftment bears (π erb 
dedit) becauſe that imports an equivalent price, Seti. warrendice, Stuart wyy wherel 


Fivie. But not fo, if it were expreſſed under the terms of alienation, which , urn k. 


common to both gratuitous and onerous diſpoſitions. having 
Warrandice from the future fact and deed of the diſponer and his heirs, is implie $vvithou 

in pure donations, Hope, warrandice, Veitch contra Dauling, Schaw contra Durhn, Moc, 
and was extended to a legacy re: aliene ſcienter legatæ, June 16. 1664, Merrey*. the for. 
but ought not to be extended to future neceſſary deeds on cauſes preceeding the gr. tun th 
tuitous diſpoſition, which the diſponer is, or may be compelled to fulfil ; neithe en 
to any anterior deed ; becauſe, he who diſponeth freely, is preſumed but to di. . t 
pone {ſuch right as he hath, but poſterior inconſiſtent deeds are fraudulent, It is upon al 
Craig's opinion , that tho' warrandice from fact and deed be expreſſed, it doth HM] t 
not extend to prior deeds : and that in any caſe, if the cauſe of the diſpoſition be for 3 | 
ſervice done, for gratitude, or merit, that warrandice is implied ; much more, if richt 4 
for future ſervice, or for a feu-duty, or rent: yet if beſides theſe, there be not u dg 
anterior cauſe in money, or value, ſuch diſpoſitions cannot be accounted oneroy; the part 
for former merit or gratitude, infer no civil obligation, and ſo no burden, which el evi. 
could receive legal compulſion ; and as to annual preſtation in future ſervices, or 3 ls tal 
duties, when there is eviction, the vaſſal is free. of theſe duties, and hath no loß; * 
and therefore they ought to import no more warrandice, but from future volun- WM ander's 
tary fact and deed; but whatever warrandice be expreſſed, it muſt be according WM As te 
ly obſerved. „%%ͤũ © N „„ 1 to the r 
The effect of warrandice is, the up-making of what is warranted, in ſo fars Sie 

it is evicted, and the ordinary procedure in it is, when any ſuit is moved where: Pents, t. 
on eviction may follow, intimation is made to the warrander of the plea, that è WF clauſe 
may defend; and if eviction follow, and diſtreſs thereby, declarator of diſtre, = 
and action of warrandice for relief is competent. Alſo it is effectual for decem Aa 
ing the warrander to free the thing warranted of that which will undoubtedy e W. 
infer a diſtreſs, tho' it hath not actually done it. In this caſe execution was ft 5 cla 
perceded for a time, that therein the ground of the diſtreſs might be purged 3 
Fuly 1. 1624, L. Trendraugit; the like Juby 17. 1666, Burnet; Feb. 17. 107% x ndice, 
Smrh of Braces, Yea, warrandice will take effect where there is an ungqueſcon- Wi * 1 | 
able ground of diftrets, tho' the fiar tranſacted voluntarily to prevent the difirels i Toh 
And tho' no intimation be made of the plea inferring diftreſs, yet the warrandice * 
taketh effect, unleſs the warrander had a relevant defence, and could inftrud ib Ee : 
3 35% Senn nom 11 

ſame, Nicol, Giendinning contra Gordon. 8 


Warrandice hath no further effect than what the party warranted truly paid 
for the right, whereby he was, or might he diſtreſſed, tho' leſs than the valve 
of the right warranted, y 1. 1634, Glendinning. The like upon re-paymen 
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law con'ra Le. Harris; Jan. 26. 1669, Boil of Kelburn contra Wilkie ; Feoruar) i“, 
1672, E. of Argyle contra L. of Aitoun. This will not hold in warranoice 0 
lands, as to which lands of equal value or the whole worth of what 1s evicted 


as it is the time of the eviction, is inferred ; becauſe the buyer had the lands 7 
5 


ſecurith 


0 ; a . £ £ a | 1 
: Zee below III. 8. 41. This was rather a queſtion of intention than of warrandice. w IL 4. 1.4, 


Tit, IIl. Infeftments of Property, Re. 233 

ſccurity. being but a perſonal obligement; and many times the price is not known: 

nch if the warrandice be not abſolute, the purchaſer's hazard was the greater: 

but in warrandice of perſonal or redeemable rights, the matter is ordinarily liquid, 

1d there is no deſign of hazard but an abſolute relief. But warrandice hath no ef- 
ira en d:ſtreſs where there 18 colluſion, Nicol, Ace, Aikenhead contra Black- 
%“; or <oben the diſtreſs ariſes by being holden as confeſt, March 3. 1639, Murray, 

er by ſuppreſſing the warrander's right, and receiving conſiderable ſums therefor, 

wheieby the right warranted fell in conſequence, Feb. 18. 1679, L. of Wedder- 

rn *. Neither where eviction falls thro default of the party warranted, when 

Having a diſpoſition of ward-lands, with double infeftments, he infefts himſelf baſe 
without having fir? obtained the ſuperior's conſent, and thereby the lands recog- 
WF. iced, Had. Feb. 1.1610, Maxwel contra Mochray. Neither was it inferred by 

ine forfeiture of the diſponer's apparent heir, ſeeing the di/ponee omitted to ob— 
Jin the King's confirmation, which would have excluded the forteiture, Hope, 

rraudice, Hamilton contra L. of Nidderie. FC 5 

It is not ſo clear either in reaſon or practice, whether warrandice takes effect 
upon any other ground than what is, or may be a ground of eviction, to take 
away the right of the party by whom the warrandice is granted judicially; as 
byhen lands are taken away by inundation, or are become barren : or when a 
richt aſſigned with warrandice becomes ineffectual, becauſe the debtor is not 
end; or when any accidental or extrajudicial diſtreſs or damage befalleth to 


n - „ f yu. 
be party warranted, thro' occaſion of the ground of warrandice, tho' not by le- 
Fi gal eviction. Secondly, Whether warrandice takes place, when the right warrant- 


ed is taken away or burdened, by a ſubſequent law. Thirdly, Whether warran- 
ice in general will extend to card, relief, Sc. or to the forfeiture of the war- 
ander's own ſuperior. „„ e „„ „ 
| As to the firſt, warrandice ſeems only to relate to the point of right, and not 
to the matter of fact (unleſs the ſufficiency of a thing be warranted, which will 
not extend to any viſible or notour defect) and therefore will not reach to acci- 
dents, the hazard whereof lies always upon the acquirer and the proprietar : yea, 
a clauſe of warrandice that lands ſhould be worth ſo much yearly rent, was not 
xtended to deſolation by famine, March 10. 1636, Lady Dunipace. It was al- 


, _ 

* o found, that a cautioner being conveened, and through occaſion of compear- 
hace was made priſoner in a ſhip taken prize, had thereby no intereſt upon 
i. clauſe of warrandice to diſtreſs the principal for this accidental damage, 
ge Marvel 58 So that unleſs ſomewhat more be concurring than the naked war- 
672, randice, either by the value of the onerous cauſe, for which the right is grant- 
0 el, or tenor of the aſſignation, it reacheth not the ſufficiency of the debtor, or 
ro, e like points of fact, which is Spotiſebood's opinion, Tit. afjiynatim. And it 
ür s lately found, that where a creditor had given a blank aſſignation to a cau— 


ber, who had paid him with abſolute warrandice, that as to the cautioner, to 
Wuom it was gratuitous for the creditor to give ſuch a warrandice, it imported 
Fot the ſufficiency of the principal debtor, June 16. 1664, Hay. It was alſo found, 
ue t ablolute warrandice in an affignation, bearing that the ſamen ſhould be 


wei , valid and effectual, was not to be extended to the ſolvency of the dedtor ; 
chen that the debt could not be excluded by any legal exception, either from 
ry 20. K cedent's deed or otherwiſe, as if the writ aſſigned had been falſe, the cedent 
ice . being acceſſory, or the debt null, or declared a publick debt, Nov. 24. 1671. 


2 107 8 | . - . . . 

ide, WY which quadrates with J. 4. F. de hereditate et actione vendita, where ven- 
11¹— EIS | | | : 4 2 | * —— 

7 a 2 fenetur prœſtare debitum ſubeſſe, debitorem vero locupletem efſe non te- 


Nun 2dly, 


* p i 
In th | | | | Wo | | 
. 45 rs kes zu ade warrandice was only from fact and deed, and the eviction was occaſioned by the warrand- 
' p i In 


Oes not b uppreſſing his preferable rights; the warrandice was therefore found incurred. The deciſion 
” elong to this place. | | | | 


i deciſion not found. 
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hazard: and therefore a general clauſe of abſolute warrandice was never exten 


not named as named, &c. as to which, the general clauſe is not to be extent 
above the greateſt of the ſpecial. 
liferent-eſcheats, Cc. It is certain that whatever of theſe burdens befal by tie 
much ſtronger than warrandice from fact and deed, which redcheth not only 
not reach the author, unleſs the clauſe bear expreſsly, © ſuch diſtreſſes paſt, pie 
 «* ſent, or to come; 


theſe occurring after the diſpoſition will be upon the hazard of the acquirer, ® 


234 uſtitutions of the lam of Scotland. Boch 


2d.y, As to diftreſs by ſubſequent laws, when theſe are by way of declarator 


an antecedent right, it is equivalent to a judicial eviction : but when the law ; 


Tit. 


clauſe 


ſtatutory, introducing a new burden, as taxes, augmentations of miniſter, fi. a 
pends, &c. It was Craig's opinion *, which he reports as the judgment of the wee 
Zeſſion, that in ſuch caſes, the warrander ſhould be liable in quantum ucraty ; ret 
eff. But-cuſtom fince hath cleared the contrary, that warrandice is never Extend. We 


ed to ſubſequent ſtatutory laws, but that theſe are always upon the Purchaſer; again! 
to a burden (of a miniſter's horſe and cow's graſs) impoſed by a ſubſequent ly 
tho' there was an anterior abrogated law to that ſame effect, July 12. 1667, %. 
ſon. Neither was it extended to the making up of a gleib, tho' it was by vir 
tne of a prior law, but the deſignation was after the diſpoſition; becauſe it yg 
a burden the warranded might know, being notour that deſignation muſt he 
made of the land in queſtion, July 1. 1676, L. Auchintoul *®, Yea, abſolut 
warrandice in a Lady's liferent, which is moſt favourable, was found not to extend 
to an augmentation of a miniſter's ſtipend thereafter, tho grounded upon a fi- 
or law, March 27. 1634, Lady Dumfermling. But where a clauſe of warrandie 
did bear, that a rental of a Lady's liferent ſhould be ſo much worth yearly, 
was found effectual to make up an abatement of the rental by a miniſter'y fl. 
pend modified thereafter, July 28. 1635, Lady Cardroſs. Or to the making up 
a reader's ſtipend impoſed by a poſterior law. For in theſe caſes it was the {pe- 
cial tenor of the clauſe to uphold the rental, which would have been effectual nx 
-only as to evictien u jure, but as to diſtreſs in facto by inundation, devaſtation 
or the like, i | „ 5 
The intent of abſolute warrandice being only againſt legal eviction, it doth ng 
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extend to every burden that may affect the land, as to a ſervitude of f1ze-fiſh, I. XLI 
theringham of Pourie contra Lord Gray, Feb. 11. 1692 **, or of paſturage, fee bubſtiti 
feal or divot, or to a thirlage of the land to the mill of the barony, paying te Alrents 
nineteenth corn, June 21. 1672, Sandilands . Abſolute warrandice is ſometims theſe o 
general, and ſomeimes ſpecial, againſt ward, relief and non-entry, Sc. with 29. to aflic 
neral clauſe, and all other danger, perils, and inconveniencies whatfoever, as vy anot 
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But the queſtion ariſeth, 3dly, If ſuch clauſes will reach ſubſequent wards dt 


marriages of the ſuperior, or to future forfeitures, or recognitions, non-entri 
fault of the warrander, he muſt be liable therefor ; abſolute warrandice bein} 


facts of commiſſion, but even to omiſſion of duties; and therefore, if the * 
randice be but by the author, and not by the ſuperior, theſe ſubſequent diſtreſſes vl 
and fo, tho' the fee were extin& by the forfeiture, of f. 
cognition of the ſuperior, or burdened by his non-entry, or remaining at the hol 


not the author diſponer: but if the warrandice be in the ſuperior's charter, burdet 
ing himſelf, it will be extended to all ſubſequent diſtreſſes thro” his fault, ® 
ſo to recognition, liferent-eſcheat or non-entry, but it will not extend to the fot 
ture or recognition, or other fault of the ſuperior's ſuperior : neither will t 
tend to the ward, or the avail of the marriage of the ſuperior bound in "my 
randice, falling thereafter, unleſs it be ſo expreſſed; for no provident m 
preſumed to guard againſt theſe, unleſs it be ſo expreſſed ; and therefoſe, Ws he Ron 
1s little advantage by ſpecial clauſes of warrandice ; for the general claules FF en+by 


e : . : ee l. 
all evictions from anterior cauſes, yea, the effect is the ſame, tho' there 1 preſſe 


* bee ab 


The contrary was determined Feb. 20, 168 3, Bonnar, obſerved by Falconer, No 51. 
*#* This deciſion not found. | 


* Craig II. 4. 10, See above I. 14. 7. 


chuſe of warrandice expreſſed, if the right warranted be for canſes onerous, 
9.2, ſums of money, or equivalent value; unleſs by the ſpecial warrandice, fu- 
ture deeds inferring eviction, or which would not infer it ex natura re: be ex- 


1 eſſed. But warrandice is never inferred from infeftments from the King as 
u {upreme ſuperior, not acting privato jure, and tho they were expreſſed, would 


have no effect z neither are the warrandices of infeftments by church- men effectual 
| againſt their ſucceſſors in office; yea, expreſs warrandices of feus, or tacks of kirk- 


ccach the granters thereof nor their ſucceſſors, Parl. 1 587, cap. 111. The rea- 


Vt. Crown by ſubſequent laws. 535 85 | 

wo XLVII. Infeftments do frequently bear conditions, reſervations, proviſions and 
WW exceptions, which give great ground of debate, which therefore muſt here be 

lus cleared. There is no queſtion but infeftments may either be pure or condition- 

nl WS and ſome conditions are implied from the nature of the right, and are effe- 
A cual, tho' they be not expreſſed: as in ward-holdings, the vaſſal cannot alie- 

dice AG nate without his ſuperior's conſent, which is as effectual as a reſolutive conditi- 

7, on, whereby, if the major part of the fee be alienated, the whole becomes ex- 

fl. nd, and returns to the ſuperior as he gave it. „„ 


> i 

ſſpe· no effect, but in the caſe of eviction of the principal lands. Infeftments for re- 
a licf of cautionry, imply this condition, that they ſhall have no effect till diſtreſs, 
tion, end that they ſhall ceaſe by relief. Infeftments for ſatisfaction of ſums, imply 


this condition, that the ſums being fatisfied, they are extinct, and the author's 


cf 


h not MW infeftment revives and ftands valid without neceſſity of renovation. _ 
1, F XLIX. Infeftment given for a particular office, and bearing not aſſignies or 

eve WW fubltitutes, as to be an enfign-bearer, advocate or chaplain, with lands and annu- 
g tie rents annexed, does imply this condition, that the heir be capable to exerce 
ime thc offices; and therefore by his inability they ceaſe, unleſs they be granted 
KW 1 affignies, with power of ſubſtitution, in which caſe they may be performed 
s vel) another. os . 

endel L. Infeftments by excambion do imply this tacit condition, that if the one 


ds 0 
ntrieh 


by the 


hich it was excambed, for therein excambion or permutation differs from ſale. 
ITrbis recourſe is effectual, not only to the heirs, but to the ſingular ſucceſſors 


bang is ſuſtained againſt an appriſing, prior to the eviction, Nov. 25. 1623, Earl of 
only /, without neceſſity to inſtruct that the excamber had right when he chan- 
e Wed, it being preſumed that he delivered his rights to the other party; and there- 
s wil de an old charter from the King, bearing, © the lands to have been diſponed 

lt, eg % 775 Majejly in excambion for the other party's lands, receiver of the charter,” 
ed expreſſing regreſs to him and his heirs, but without mention of aflignies, yet 
ol Was found effectual to a ſingular ſucceſſor, Faly 14. 1629, L. of Wairdeſs. In 
er, n 's proceſs it was found, that no perſon needed to be cited but the preſent pro- 
boy metar of the lands excambed, and the heir, or apparent heir of the maker of 
Ut My 


n fuly 2. 1629, inter eoſdem. 
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a The iaw doth alſo introduce conditions in infeftments, which do not ariſe 
their nature, as in feus, by the common feudal law, and by ſpecial ſtatute 


I together, that the feu ſhall be extin& and loſt, Parl. 1 597, cap. 250. So 
4 man emphyteuſis by three years not payment, became void, J. 2. C. de ju- 
195 lt is therefore beyond doubt, that ſuch clauſes are effectual, whether 
"Preſſed or not expreſſed in the infeftment. 
| | . LII. 


* bee above I. 14. 1. 6. 
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nds thereafter annexed to the Crown, after the ſaid warrandice, doth neither 


ſon whereof is there rendered, becauſe the church-lands were annexed to the 


| XLVIIL. Infeftments of warrandice imply this condition, that they ſhould take 


enement excambed be evicted, there is recourſe to the other tenement with 


It both parties, whether by voluntary or judicial rights; and therefore regreſs 


Vith us; whereby if the feu- duty be not paid by the ſpace of two years whole 
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al obligement, and will not affect ſingular ſucceſſors. But the diſpoſitive claule 8 
being expreſsly burdened with payment of ſuch a ſum, or bearing, * that u pee ti 
on that condition the infeftment is granted, and no otherwiſe,” ſuch a cla 


_ was ſuſtained againſt an appriſer, Nev. 7. 1666, Canham. Here there was a Claul 


2 56 Inlimtions of the Inw of Scotland. Book II 


LII. It is alſo incontroverted, that liferents, one or more, may be effeQually Te. 
ſerved in infeftments, which will paſs therewith as a real burden to all finguly 


tuccefiors, and needs no other infeftment. 


T 


ter 
tha 
the! 


UII. Infeftments are alſo ſometimes burdened with the exception of other in. ſeil 
feſtments, which exceptions, if they be in the diſpoſitive clauſe, as a burden up- Thi 
on the infeftment, they are effectual againſt ſingular ſucceſſors. kom 
LIV. Infeftments are alſo frequently burdened with faculties or powers to a. nn 
fect or burden the lands, or others diſponed, and that either abſolutely, at the and 
cliſponer's pleaſure, or for ſuch ſums to children or creditors ; which clauſes ae ny | 
frequent in the diſpoſitions by fathers to their eldeſt ſons, and are very amply wiſe 
interpreted againſt them and their heirs, tho' the way of burdening might hae wou 

been defective; as by a baſe infeftment, not clad with poſſeſſion, or by bonds f gina 
proviſion, tho no infeftment follow, as was found in the cafe of the relict of Rey; or) 
E. of Carnwath *. And a diſpoſition by a father to his ſon, with a power to burden ed 
with ſuch a ſum, a bond granted thereafter to his daughter, without mention of ad; 
that power, was found effectual againſt the ſon, in ſo far as was not ſatisficd with 2 
the father's moveables, June 24. 1677, Hepringle : tho theſe might be more ſtiig. and | 
ly interpreted in the caſe of fingular ſucceſſors, acquiring for onerous cauſes, e 
And in the cafe of the creditors of Moauſwal, Dec. 11. 1679, who having di. ſecurg 
poned his eſtate to his eldeſt fon by his contract of marriage, reſerving a power cler 
to himſelf to burden it with ſuch a ſam to his bairns, having given them bonds MW *! /: 
of proviſion with a. baſe infeftment, the ſame was preferred without poſlefſion, | relied 
by virtue of the reſervation, to the poſterior publick infeftments of the credits WM «©: 
for prior devrs, ſeeing he had then an eſtate ſufficient for all his debts, and hi | wud / 
| bairns-portions. JU? is no leſs certain, that all the clauſes contained in infeftments By ac 
are not real burdens, affecting ſingular ſucceſſors, ſuch as warrandice, which only credit 
 obligeth the warrander and his heirs, and is merely perſonal ** ; fo then the di- them, 
| ficulty remains, what clauſes inſert in infeftments are real burdens, effectud Pee, 


infer ; 
to ; \ 


ih 


gainſt ſingular ſucceſſors. 


LV. Firſt then, if the nfefimerit bear a proviſion, that the perſon infeft ſhal 
pay ſuch a ſum, or do ſuch deeds to a third party, this will import but a per- Ane 
| give n 


[to ling 
and b 
angual 
; he ant 
Fou2nt 


was found effectual againſt a ſingular ſucceſſor, bearing only a proviſion in le 
diſpoſitive words, © that the lands ſhould be affected with ſuch. a ſum,” whid 


irritant in the diſpoſition, but it was not in the charter. „ 
LVI. Provifions or conditions in infeftments, impofſible or unlawful, if they ke 


5 — — — : TR 42 y ® 0-2 f i 8 , : m 1 C 
conceived as ſuſpenſive clauſes annexed to the diſpoſition, they annul the {ame 4 14s 
7 f » — a * 5 f f 5 Oo * . 1 
but if they be proviſions other wife adiected, tho' they be in the terms of a chte 1 Ca 
45 | Clau 


irritant or reſolutive, they are void as not adjected. 


LVII. Proviſions alſo inconſiſtent with the nature of the right, are ineffedul, L dich 


as if it were provided that the vaſſal ſhould not owe fidelity to his ſuperior, Tul 
/. 3. fin. or that the right ſhould be valid by the charter without ſeiſin, theſe pi. ne 
viſions are inconſiſtent and null.“ nee — , P 
LVL. It is much debated among the feudiſts, about clauſes de 19 alrend! ' kh 
with an irritancy or reſolutive clauſe, or that the fiars ſhould contract no 1 Wer: 
by which the fee might be alienated, or the tailzie changed; and they art gen wr 


3 ding ; 


' — . — —8 ald! 
rally for the negative, that clauſes prohibiting contracting of debt, ot + Wiſh! 
rot to alienate, are inconſiſtent with property, albeit they may be effectua # Nerent 
qualified, that no alienation be made, or debt contracted to affect the fee, 0 " TY 

* "This decifion not found. | FTIR - jafeſtuen 
** 'This cannot be conſidered as a proper example of the difficulty to diſtinguiſh, what clauſes in "jt 
are real burdens, and what are not. Ihe only doubt ariſes with regard to clauſes conceived _— mo dee al 
ce | 


the receiver of the right; but a clauſe of warrandice is an obligation upon the granter only» 
»,t, and the note. 
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ter the ſucceſſion, without conſent of the ſuperior, or ſuch other perſons; but 
that being abſolute, they cannot be efſectual againſt ſingular ſucceſſors; whereas 
eſe limited prohibitions reſolve but in interdictions, and being contained in the 
fins regiſtrate, they are equivalent to interdictions, publiſhed and regiſtrate. 
Tho many ſuch clauſes have been in tailzied infeftments, yet none of them have 
come to be debated, but that Which Was in the tailzie of the eſtate of Stor - 
ant, tailzied to Annandale's heirs-male of his body; whilks failing, to Balvaird 
Ind bis heirs, with a clauſe not to annailzie, or to contract any debt, or do a- 
yy deed, whereby the lands might be taken from the heirs of tailzie, other- 
wiſe the contraveener ſhould 7zp/o fact loſe his right; and the next perſon who 
would be heir, ſhould have right; which being at length contained in the ori- 
$ cn] ſeiſin, and a'l the ſubſequent ſeiſins, was found effectual to annul the right 
of mes Earl of Annandaie,who contraveened, and of all his creditors who appri- 

{:d for his debt, Feb. 26. 1662, Viſcount of Srormount *, In this deciſſon, which 
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he 
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r baß witb great difficulty, the Lords being near equally divided, ſpecial conſideration 
was had, that the clauſe irritant de non alienando, was expreſsly ſet deren in the firit 


ith 
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dil. 
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and ſabſequent ſeiſins of beirs, wwhereoy creditors were ceritorated of their hazard, if 

| bay ſhould lend their money, that they could expect no ſecurity therefer Gy that eftate, 
ſelng thereby the borrower's right became void; and therefore fach clauſes, or amy g- 
ther clauſes irritant, or conditions that might evacuate infeftments, or decpiy burden 
| tly ſame, chen they are not particularly expreſſed in the ſeifin, may not only be quar- 
 relled ly anterior creditors, but aiſo by poſterior creditors, as latent and jraudulent 
| clauſes to enſnare creditors, who having no mean to kniw ſuch clauſes, do contract and 
nd ſums of money to perſons whom they fee ſtanding infeft in conſiderabie eſtates of land. 
By act 22. Parl. 168 5, clauſes irritant in tailzies are approven as effectual againſt 
creditors and ſucceſſors, being once produced before the Lords, and approved by 
them, and the original tailzie being regiſtrate in a ſeparate regiſter for that pur— 
poſe, and being repeated in all the ſucceſſors ſeiſins, which if they omit, it ſhall 
Linier a nullity of their right, but ſhall not prejudge creditors fo contracting h 
; which weakens the former tailzies with clauſes irritant. _ „ 
And generally, all real burdens of lands contained in infeftments, tho' they 
give no preſent right to thoſe in whoſe favour they are conceived, nor cannot 
[give them any fee of the lands, yet they are real burdens, paſſing with the lands 


(hull 
rlon- 
claube 


if Up- FR | 18 
ot s fngular ſucceſſors, tho they bind them not perſonally, but the ground of the 
1 the end by appriſing or adjudication, as if lands be diſponed with the burden of an 
vhich Nennualrent forth thereof, to ſuch a perſon and his heirs, this will not conſtitute 


the annualrent, but may be a ground of adjudging an annualrent out of the 


chu | ; | e 4-6 = | 
Fnds a. In all theſe caſes, purchaſers by voluntary ditpolition, are preſumed and 


| | 1 | 535” LO | | . 
bey be esat to {ce their author's rights, at leaft a progreſs of forty years, whereby they 
Come e know ſuch clauſes, and confider them in the price, or otherwiſe ſecure 


P:cmſelves againſt them. : pt . 

Clauſes de 12997 altenando, or non centrabendo debitum, are moſt infavourable and 
eonvenient, eſpecially when abſolute ; for firſt commer ce is thereby hindered, 

Phich is the common intereſt of mankind ; ſecondly, the natural obligations of pro- 

I ling wives and children, are thereby hindered, which cannot lawfully be o 
Fed; thirdly, it is unreaſonable ſo to ciog eſtates, deſcending from predeceſ- 
es, and not to leave our ſucceſiors in the ſame freedom that our predeceſſors 


cjaull 


ed ul 
Ped. 


o deb . whereby, tho' they have the ſhadow of an eſtate, yet they may become mi- 
e ge 15 as if they ſhall happen to fall into captivity, or in any tranſgreſſion that 
Gimp! POud infer a conſiderable fine, againſt which no clauſe can ſecure; then bein 


abled to borrow, they behoved to be denounced to the horn, and thereby their 


. "nt-eſcheat fall to their ſuperior, which no ſuch clauſe can prevent; and 

in if any man have ground to ſuſpect the frugality of his ſucceſſor, he 

Provide a part of his eſtate by a tailzie, diſabling that ſucceſſor to contract 
| debt 


t erefore, 


OOO 


bore, r above I, 14. 6. Below IV. 18. 6. 7. az See below II. 10. 1. and IV. 35. 24. 
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debt without the conſent of ſuch perſons in which he confides, leaving (gg, 
part of his eſtate to his diſcretion : ſor ſuch a clauſe irritant being in the ſeiſn 
publiſhed by regiſtration, may be ſuſtained as equivalent to an interdiction ; fuck A 
clauſes are alſo much more tolerable in lands acquired by the fiar's own ing, _ 
ſtry, wherein if there be inſert a tailzie with a clauſe de non alienando, to be h. 1 
ſert in the original, and all ſubſequent ſeiſins, and bearing © proviſions for the oo 
c wives of ſucceſſors, not exceeding ſuch a proportion of the fee, and for chi. 


| reſo] 
| prov 


| and 
@ 11201 


dien only to affect ſuch a proportion of the free rent:“ or if perſons having ther 
no near relations of value, prefer others of their name or kin to their eſtates: » 12 
in caſe of mutual tailzies, ſuch clauſes limited as aforeſaid, may be much moe "Ie 
| tolerated, But clauſes of that nature have never been attempted, but in rover 3 oblig 
tailzies where here are diverſe nominate branches, which are neither heirs of liz. 11 
nor heirs-male to one another, and where the main deiign 1s to preſerve the S 10 


tailzie; for when all the branches are of far relation, the preference of the ft ton 
is not much above the reſt; and therefore, the other branches have by ſuch cu. eric 
ſes us acquiſitum, and are not fimply heirs, but partly creditors to the firſt branch, WM hi 
and therefore, tho' there were no clauſe irritant, they might reduce alienation oner. 
merely gratuitous or fraudulent, eſpecially when done, not by the heirs of line ARE 
or heirs-male of him who conſtitute the tailzie : for theſe are always in eh fraue 
tai zie in the firſt place, and while the fee continues in them, it is rather a fine am. 
fee than tailzied ; as it becomes again, when all the branches of the tailzie fil. MM hou 
The perpetuities of eſtates, where they have been long accuſtomed, have fu.  ©2ilin 
ficiently manifeſted their inconveniency ; and therefore, devices have been fond ther 
| out, to render them ineffectual : only the Majoratus of Spain hath been moſt ra- Ving 
ſonable and ſtable, that the King nobilitating a-perſon of merit and fortune, d. in fa 
ther by the King's gift, or his own right, that eſtate can neither be alienated g to h. 
burdened, but remains alimentary for preſervation of the dignity of that tamil, MM cvact 
Put theſe perpetuities in England are now eaſily evacuated ; firſt, by warrants u and 
\ fell, purchaſed in Parliament, which paſs without much difficulty; and if thy JM ment 
become frequent with us, it is like we will find the ſame remedy ; they are % in w 
evacuated by a fimulate action of fine and recovery, whereby the purchaſer pt | 
tends, that he is unwarrantably diſpoſſeſſed of ſuch lands by the preſent fiar, vio 
colludes and is ſilent, having received a price or other conſideration, fo that thek 
ſentences, tho' colluſive, muſt be irrevocable. In tailzies the heirs-male, 0 
heirs of line of every branch, being the iſſue of the firſt perſon of that brand, 
do ſucceed (but failing theſe the eftate of ten goes to remote branches); and thereiot 
there is a good caution by the law of Eugland, that after the poſſibility of iſſues 
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147 er tinct, the preſent fiar. can do no more as to the fee, but what a liferenter could 
4. * do; for the next branch being ordinarily altogether ſtrangers to that fiar, lite 
1 care will be taken to preſerve the ſee. 1 8 


Ins the tailzie of Sormcunt, the whole eſtate was not comprehended, and it un 
diſtinctly provided, that in caſe any of the heirs of tailzie for the time ſhould 
contraveen, that the right ſhould be devolved on that perſon who would ſucceed, 


if the contraveener were dead : but in ſuch tailzies, formerly it was not fo cen 
ordered, being only provided, that the contraveener ſhould loſe his right, and lle 
next heir of tailzie ſhould have place, whereby it remained dubious, whether lu 
next branch of the tailzie were meaned, fo that the contraveener lofed his 09 
intercſt, and ail deſcending of him; or whether he loſed the intereſt of all de- 
ſcending of that branch; or whether he loſed only his own perſonal interes; 
wherein the deſign of the conſtituter of the tailzie might be dubious £39", 
LIX. Jo ſum up this important ſubject of tailzies, let us conſider the ef 
thereof, according to the ſeveral ordinary tenors of the ſame, and how far 2 
far or his heirs of tailzie is bound up thereby; we mult then diſtinguiſh bett 
tailzies having clauſes not to alter, burden or alienate : and thoſe that are (ops 
without any expreſs reſtrictive clauſe. Secondly, Betwixt tailzies made freely, ® 


1 . 7 * . | [2s 
thole that are made for onerous cauſes. Thirdly, Betwixt thoſe that have 5, 
| | rez0iv 


N 
— * — a © 
IR Fe x . ä „ * * = * 8 — 
— —— k — — - CC _— * 4 N « 
* — ä — n 2 6 1 Cs 9 — * * 9 N 2 e — 
0 


— SE OI Ys 
- A — 2 r 
A =_ A OY 4.4% E 5 * 
— dat 70 "RES — p A -_ — 
= wn 2 apo by A n ag IE 
* 2 3 
+ _ 


3 
5 2 
— 2 — 


Tit. III. Lafeſtments of Property, &c. 239 


| reſolutive Or irritant, and thoſe that have only ſuch clauſes by way of obligation, 
roviſion or condition. | ET 1 
As to the firſt caſe, it is a general rule, that quiſque off rer ſuc moderator et arbi- 
| +7, every man may diſpoſe of his own at his pleaſure, either to take effect in his 
E lle, or after his death, and ſo may provide his lands to what heirs he pleaſeth, 
and may change the ſucceſſion as oft as he will, which will be completed by re- 
E 5-ning from himſelf and his heirs in the fee, in favour of himſelf, and ſuch o- 

ther heirs as he pleaſeth to name in the procuratory, whereupon reſignation be- 


do accepted by a ſuperior, and new infeftment granted accordingly, the ſucceſ- 
: fon is effeftually altered; yea, any obligement to take his lands {o holden, will 
WE oblice the former heirs o enter, and to denude themſelves for implement of that 


E obligement, in favour of the heirs therein expreſſed ; and if the ſuperior refuſe 
E to accept the refignation, or to give confirmation, there will follow an adjudica- 


i WE ton for implement of the diſpoſition, which is ordinary, and thereupon the ſu- 
„ perior muſt receive the adjudget; ſo that the firſt conſtituter of a tailzie, or any 
j WE bir ſucceeding to him, may change it at their pleaſure, unleſs the tailzie be for an 


onerous cauſe; as when tailzies are mutual, then the firſt conſtituters of the mu- 
ge, wal tailzie cannot alter the ſame, altho' their debts may affect the ſame; yet no 


n fraudulent or gratuitous deed can alter or evacuate ſuch tailzies ; and therefore, 
de n mutual contract betwixt two brethren, obliging them, that what lands they 


chould ſucceed to, or acquire, ſhould be taken to the heirs of their body; whilks 
of WE failing, to the brother and the heirs of his body, &c. tho' thereafter either bro- 


nl BE ther took their lands, otherwiſe to their heirs whatſomever, whereby ſiſters ha- 
eving ſucceeded to one of theſe brothers, they were decerned to denude themſelves 
. in favour of the other brother, Jau. 14. 1631, Sharp. But this was declared not 


cvacuate the tailzie. But if the cauſe onerous be of leſs import, than to grant 
and continue a tailzie, it will import no more than once perfecting the infeft- 


hey ment by ſuch a tailzie, whereby the hope of ſucceſſion arifeth to theſe parties, 


lv in whoſe favour the fiar is obliged to take the tailzie ; but he was not found ob- 
r liged to continue the fame, but that he might alter it thereafter, without refounding 
Who 
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the hope of ſucceſſion, which behoved to be underſtood of alteration he doo, Ju- 
ly 15. 1636, Drummond. W 1 iz | 
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e deing granted for a tocher, and the intereſt of the wife concerned; therefore 


eh fiicy cannot be altered by the huſband at his pleaſure, but do exclude all fraudu- 
ould | 


lte WA 
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die to the heirs of blood of the preſent fiar, to quarrel his deed or a'terati- 


tus on; yet it will give intereſt to any other branch of the tailzie, whether to the 


ould 1 perſon nominated or his heirs, to quarrel and reduce ſuch alterations; tho' it wil! 
ccc bot exclude alter 


ations by appriſing or adjudication, for debts truly borrowed by 


lex » tar : and therefore, a tailzie of a ſum of money, lent in thele terms, © to be 
a „ Paid to the creditor and the heirs of his body; whilks failing, to the father 
er ti and the heirs of his body; Whilks failing, to a perſon named and his heirs and 
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Lrummond 


ce . ould do no deed hurtful to the tailzie, nor the debtor ſhould not pay with- 
erelt | 1 out conſent of. the heir of tailzie named,” was found to give intereſt to that 
gl. Perlon as heir of tailzie, to declare that the ſum was unwarcantably uplifted, or 
effech bad. Without his conſent, or order of law, by conſigning it to be employed in 
ar i E the lame terms; and that tho' he was heir of tailzie to the uplifter, that he was 
erik 5 obliged to fulfil his deed, or warrant his diſcharge, being contrary to the 
ha 1 "IMs of the tailzie, as to which terms he was creditor ; reſerving always to lawful 
* tors, how far they could affect the ſum for the fiat's debt, Tcl. + 1674, 


to hinder the fiar for the time to ſell for a rational cauſe, only without fraud to 


the money he got for granting it, being but of that value, as was equal only to 


Heirs of proviſion by contracts of marriage, are in part onerous, ſ2ch proviſſons * 


E les? RES eee eee eee 3 a 1 ö 
aillgnies whatſomever,” with a proviſſon, „that the creditor and his heirs 
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Drummond d. And a clauſe in a bond, whereby a woman obliged herſelf to wi , 
ſigu lands © in favour of herſelf and the heirs of her body, whilks Falling, to the i 
« heirs of her father,” and obliging herſeif to do nothing contrary to that ſucce, Ki 
on, whereupon inhibition was uſed before her marriage, was found effectual again " 
her and her huſband whom ſhe married thereafter, and diſponed the lands to bin 77 
and his heirs, as being a voluntary deed, without an equivalent cauſe onerous, 3. 1 
beit the father's heirs behoved to be the woman's heirs of tailzie, Jan. 28. 1668 Em 
Lnie. Vet theſe reſtricting clauſes without irritancy, tho' conceived as prozig. al 
ons or conditions, if they be not in the inveſtiture, albeit they be in prior oj. © 
cations, diſpoſitions or contracts, there is no pretence thence to affect the fee 3 to ei 
a real burden e; and even tho' they be contained in the inveſtiture, ſeeing clay. ly in 
ſes irritant uſe to be added thereto, they are underſtood to be but perſonal oblive. WM expr 
ments, whereupon no diligence having followed, they cannot be effectual agant eg 
ſingular ſucceſſors, whether by legal or voluntary diſpoſitions : except in the cas terin 
of reduction on the act of Parliament 1621, againſt fraudulent alienations. att. 
LX. Property being thus conſtituted by infeftment, it is to be conſider. ena 
ed what are the particulars it comprehends and implies, tho' not expreſſed; amo! 
wherein this is a general rule, that lands being diſponed with part and pertinent, Hef 
a!) is carried thereby that falls under the denomination of the lands diſponed, er, it 
cl ad centrum, and all that in the time of the diſpoſition was accuſtomed to fol. the { 
low it, not only as ſervitudes, but even diſcontiguous parcels of land, which were rior, 
not known as. d:/tinfa tenementa, or parts of any other tenement, except what the L 
aue reſerves, or the expreſs proviſion of the ſuperior. The law reſerves all tiok ]WiMeczvit: 
things which are called regalia, or jura publica, which the law appropriateth to WM of th 
Princes and ſtates, and exempteth from private ute, unleſs the ſame be exprelsy rovalt 
granted and difponed by the King; and if the ſuperior be a ſubject, if he hai: apple 
any of theſe regalia from the King, they remain with his ſuperiority, unlels he ordne 
expreſsly diſpone them to his vaſſal ; and the ſuperior may have them from the lands 
King, either expreſsly in a tenement holden of the King, or tacitely when land er app 
are erected by the King to him in a barony, or any higher dignity, whereby m. and m 
rv of theſe regalia are comprehended, baronia being nomen univerſitatis; yet thi tat th 
wii! not comprehend all; as firſt, mines and minerals of gold and filver, or lex inquef 
of that fineneſs, that three half- pennies of ſilver may be fined out of the poundd the ba 
lead, which mines are declared to belong to the King wherever they can be found, court 
Perl. 1424, cap. 12. But mines of iron, copper and lead, of leſs fineneſs, bebg WMdutio 
tothe proprietar, and are not accounted with us egalia, tho in ſome other cou ere ng 
they be *. Seccrdly, Neither do treaſures found in the ground belong t0 t {Wn 
King's vaſſals, tho' their lands be erected in baronies, unleſs they were expreſiel uch ir 
A treaſure is money hid in the ground, the owner whereof is not known? Wer ſe 
Thirdly, Tho' all proprietars have the privilege of fowling within their on char; 
ground, yet ſwans are particularly reſerved to the King ; and therefore, the pi Wn, rec 
vilege to kill ſwans is not carried under the name of barony, unleſs they v. Oe 
particularly expreſſed. Fourthly, Confiſcated goods are not carried even unde en the 
the name of barony, unleſs they be expreſſed. 7B 10 . 
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* By an unprinted ſtatute of the 12th Parliament Ja. VI. 5th June 1592, it is enacted, That mines 144 


„ tals, in ſo far as they are part of his Majeſty's property annexed, or any otherwiſe, ſhall be diſſolved, 0 fun 
*« fect the fame may be ſet in fee; and that : all be lawyul to his Majeſty, and his ſucceſſors, to ſet in "7 
* to every Earl, Lord, Baron, and other freeholder within the realm, all and whatſoever mines of gold 0 4 
lead, copper, lin, and other whatſoever mettals or minerals, which may be found within their owNn lan | it 
* ritazes, for payment to his Majeſty of the tenth part of the gold, or other minerals which ſhall be foun | 
his lands or heritages, free and without any deduction.” | | 
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{ituted a right in favour of the frecholders, and impoſed on the Crown an obligation to confer upon each pi 
etar the mines within his eſtate; and that the Crown could not grant them to any other. 1 
d See below III. 5. 18. See above, $43. 2.4. l. ee V. 1. C. ac theſaur. . zl.) 
acg. rer. dom. | | | 


LXI. Vet there are other regalla, which are carried under the name of baro- 
0 not expreſſed: as juriſdictions and courts, fortalices, ſalmond-fiſhing, fo- 


0 55 and hunting of deer; and ports with their petty cuſtoms, eſtabliſhed by the 
bl King's grant, or long poſſeſſion, for repaiting and upholding theſe ports: which 
nf herein differ from creiks and ſtations, which are natural; but ports are builded 
id irtificially, and necd frequent reparation, | 
ll IXII. Juriſdiction and courts are comprehended in barony, in {9 far as con- 
63 erns Civil juriſdiction and blood-wits, or leſſer crimes, but will not reach to ca- 
1h. pital puniſhment, anleſs the ſame be expreſſed, as it utes to be when the privi- | 
bl lege of pit and gallows are expreſſèd, or out-tang and in-fang thief, Which ſeems 
> 33 extend to the puniſhing of no more crimes but theft; and thoſe who have on- 
lay- ly in fang theft, can only puniſh thieves taken in the fact. And tho courts be 
ice WM expreffed, they will extend to nothing criminal, no not to blood-wits, unless 
unt tc be expreſſed; but only to civil debates requiſite for the proprietar, as to de- 
cale termine differences among his tenants, neighbourhood, multures, and ſmaller 
matters; or to conſtitute a baillie, who may judge. betw:xt the proprietar and his 
der. WW tenants, as to his rents duties and iervices; and alſo may determine differences 
led; among his tenants. But all juriſdiction is cumulative with, and not excluſive of 
nent, the ſuperior's juriſdiction, ſo that there is place of prevention. The firlt attach- 
d, 4 er, if he proceed, is preferred: and if the ſuperior and vaſſal attach together, 
) fol- the ſuperior is preferred, unleſs cuſtom or preſcription have excluded tne ſupe- 
were rior, which ordinarily takes place. ar yas HERS 
xt the LXIII. The courts of vaſſals, tho' they be barons, and have the privilege of 
tnole capital puniſhment, are not of the ſame extent and importance, as the ſentence _ 
th to of the judges ordinary of the kingdom; ſuch as Sheriffs, Stewarts, Baillies of 
refs) WY covalty, regality and burghs. For i, the extent of their juriſdiction is not fo 
hav BW ple. Secondly, The juriſdiction of all barons and freeholders, was of old ſub-— 
els he WWW ordinate to the Sheriffs and other judges ordinary, within whoſe juriſdiction the 
m the nes lay, Parl. 1503, cop. 95. And then there was place for falfing of- doom, 
lands er appeal to the ſheriff-court, who was to warn the parties upon fitteen days, 
y mts and make the ſuiters of the ſheriffdom ward thereupon. Wherevy it appears, 
et that that the free-holders of the King, who owed ſuit to the ſheriff-court, at leuſt an 
vr la nqueſt of them, were to concur with the Sheriff in diſcuſiing the appeal from 
unde the baron or free- holder: but now theſe appeals, or falſing of dooms from any 
found, [court to another, have been antiquated, and wholly in deſuetude fince the intro- 
belong luction of advocations, which is a far more excellent remedy ; for thereby cauſes 
unte Ae not ſtopped at the choice or humour of parties: but the reaſons of advoca- 
to tt ton are ſpecially conſidered by the Lords, whether they be relevant, and have 
preſced ch inſtructions as can be expected before diſcuſſing; and the ſubjects are tur- 
ener ſecured by the late act of Parliament ©, that poinding cannot proceed without 
ir 000 charge be given and expired, which in all decreets, proceeding upon citati- 
the . requires fifteen days: in which addreſs may be made to the Lords. Jhrd. 
e wer Decrects of barons have no execution by horning, which goeth of courſe up- 
| unde 2 the decreets, precepts and executions of other judges ordinary; fo that all the 
mM ED upon their ſentences, is only poinding, or corporal punithment. As 
. eh, if there be any proceſs for capital puniſhment, the Lords will very 
kant advocation, as they do advocate cauſes from inferior judges, not only 
e and 00 3 "competency, but upon intricacy and importance: fo there being nothing 
ood ä 8 important than the life of man, they would eafily advocate ſuch proceſs, 
13 or lt * rein barons ſhould not proceed ſummarily to execution. But both they 
aud 0 BP ome inferior judges ordinary, ſhould after ſentence at leaſt abide terms 
ound "IMs by the ſpace of fifteen days, that the Lords may give remedy by advo- 
an 150 " or ſufpenſion of execution *= for tho the Lords have not criminal Jurif- 
ade 'by act 11-9 C | P p P.. nb Nee ge diction 
| ; Puniſhment can T. c. 26. no ſentence of any court to the ſouth of the river Forth, mporeng capt or Corpo» 
: (1. 10 LD) at 36 Geo, Ii. executed within zo days after it is pronounced, and to the north of the Forth within 40 days. 


32. corporal puniſhments, leſs than death or demembration, may be inflicted 8 days at- 
th of the Forth, and after 12 days beyond the Fertb. | 8 
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fits and iſſues of their courts belong to themſelves ; whereas ſheriffs, ſtewarts ang 


therefore the amerciaments of courts, or their other iſſues, or their privilege on 


ronies, are not comprehended within publick confiſcations reſerved to the 


fame or reputation, ſuch as all the King's caſtles, whereof many are now in pri 


other fairs recently granted by the King, or to any juriſdiction at other time 
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diction they do ordinarily advocate, and by the ſame reaſon may ſuſpend criminal 
roceſs, till the King's pleaſure be known; but they ordinarily advocate, to th, 
effect the ſame may be remitted to competent and unſuſpect judges; ſo that if there 
were any doubtfulneſs in the caſe, the Lords would remit the cauſe to the jy. 
tices. Fourthiy, The courts of barons or free-holders are not courts of cold 
in which writs ule to be regiſtrate. - | 
LXIV. As the courts of barons and free-holders have theſe reſtrictions more 
than the inferior judges, ſo they have this advantage ordinarily, that all the pro. 
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bailies of royalty are countable to the King, ſeeing theſe are the King's court: 
but bailies of regality are not countable ; becauſe, tho' they be the King's court, 
yet the King hath gifted the profits of the court by the erection of the regaliy, 
If then an infeftment contain courts, the profits thereof are carried thereyith, 
tho' not expreſſed ; but ordinarily they bear cum curiis earumque exitibus. And 


the breakers of arreſtments, looſing their tacks to their maſters within their by. 


LXV. Fortalices are alſo inter regalia, and are not carried by the fee, unle 0 
expreſſed, or at leaſt the lands be erected in a barony. By Fortalices are under. ling p 
ſtood, all ftrengths built for publick defence; whether that appear by common land tf 
vate hands, as proprietars, or heritable keepers thereof, or conſtables of the ſame; i 
ſuch are the caſtles of Dunſtafnage, Carrick, Skiprejs, and others belonging ay o. 
to the Earl of Argyle; the conſtabulary of Forfar, belonging to the Earl of terre 
Strathmore ; the conſtabulary of Dundee, Sc. And when theſe caſtles are dil ww 


poned, either in property or cuſtody, the infeftments thereof carry therewith, Mon, is 
not only the bounds of the caſtle, but the dependencies thereof, as gardens, 0f- Worce, 
chards, parks, meadows, and other ground poſſeſſed by the King or keeper, for turrets 
the uſe of the caſtle, and all rents, annuities, juriſdictions and privileges there built f. 
unto belonging; which may be inſtructed by their charters, their court-books, Moth f 

or other writs or inſtruments, and even by witneſſes, proving long poſſeſſion: ſo turrets 
tho an infeftment of conſtabulary bore only in general, officium conftabulori cl being 
feodis et divoriis ejuſdem, yet it was found to extend to the proclaiming and riding Wl LX 
of fairs, anterior to the conſtitution of the office, and exercing criminal jurildicio Wh. K. 
in the town, where the fairs were held, during theſe fairs, but not to extend coy. 


oe artes 
Fuly 18. 1676, Earl of Kingborn. The like was done in the proceſs bet ag of 
Lord Hatloun and the Tn of Dundee, Dec. 9. 1679, wherein multitudes o Weer ar 


witneſſes were examined upon either part. And the emoluments, privileges q Bo have 
juriſdiction of the conſtabulary, were decerned according to the probation ; ey ca 
particularly, twenty ſhillings Sterling yearly, for which the Town of Duni Font, 
counted in Exchequer, as belonging to the conſtable, which was found to beboc Woreſte 


to the office, albeit there was a diſcharge thereof granted to the Town by Si Proper 
zur, conſtable of Dundee, which was not found effectual againſt Lord Hat Pery ez 
his ſingular ſucceſſor in the office, by appryſing. | 1 , I Pore 
LXVI. The caſe is more doubtful as to other fortalices, which are not repit ge 
to have been the King's caſtles. Craig's opinion is, f that all ſtrong holds are pre” the 
ſumed to have been built for publick defence, and not for private ſafety: wa . orc 
in turris pinnata is comprehended, having turrets or rounds upon the angie" ound 
from whence ſhot may be directed alongſt all the walls. And therefore n VE 
more may caſtles with bartizens or bands, that is, ſtrong and high walls une re | 
ing the caſtle: or if the caſtle be built upon a place naturaliy ſtrong, which 4 WT 
give ſuſpicion to the King to be an occaſion of rebellion, and not to be Pat D # . 
| | 1 ac aded. 
Woods t 
f Craig . 3. BY 
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icceſſible at his pleaſure ; and molt of all, if there were regular fortifications of 
tone or earth: certainly ſuch fortreſſes or fortifications, whereby places are made 
of that ſtrength, which 1s accuſtomed to ſecure againſt publick enemies in war, 
may not be built without the King s warrant; and if otherwiſe built, may be de- 
noliſhed; and the builder puniſhed: but long poſſeſſion preſumes a warrant. 
And as ſuch fortalices may be p:ctumed to have been at firſt the King s, from the 
very inſpection of the fortalice, and its proper ule ; ſo long poſſeſſion may take off 
that preſumption, and that they have been built mainly for private uſe in times of 
rrouble, with the King's conſent. But we need not inſiſt in theſe queſtions, ſee- 
ing towers and fortalices do now pals in courſe in charters: Yet, tho' theſe were 
expreſſed, if it appear the fortreſs hath belonged to the King, and can be com- 
| prehended in the annexed property, the right of them will only relolve into an 
C heritable keeping: fo that the King in time of war or inſurrections, may make 
Iuſe of ſuch ſtrong holds, and put garriſons therein, ſeeing keeping doth not ex- 
dude the King's own neceſſary uſe : neither will the expreſfing of fortalices ge- 
nerally, impower the vaſſal to build ſuch ſtrengths as are proper for publick war 
decaute the clauſe can only import ſuch fortalices as then were built. Eut I ſee 


or rounds, which can only infer private ſafety again{t robbers, plunderers, or fly- 
ling parties, but nothing proper for a ſiege, or publick defence of a kingdom: 
and therefore theſe may paſs as houſes or pertinents. And as to that ground 
Cruig adduces, That it is treaſon to hold any fortalice againſt the King, or to deny 
him, or thoſe commiſſioned by him, acceſs, by armed force: and yet delivery of 
any other private right may be refuſed to the King without hazard; whence he 
nferreth, that the King muſt have greater right and intereſt in all ſuch fortalices 


force, which will be treaſonable in any houſe, whether it have battlements or 


built for publick defence, and did once belong to the King; which recent cuſtom 
th further clear, there being nothing more ordinary, than to build houſes with 
furrets or rounds upon the angles, without warrant, quarrel, or ſuſpicion ; thele 
being rather for ornament than for ſtrength | 
| LXVII. Foreſts are likewiſe inter regalia, being places deſtinate for deer, for 


Woods, but only to ſuch where deer have been kept: for certainly woods are 


Teer are kept as proper, and others debarred from hunting there, it is preſumed 
do have been a foreſt proper to the King. And tho' the lands being i baronra, 
y carry the privilege and office of foreſtry, which gives the baron right to 
End Kill, and make uſe of the deer: yet he will be but held as keeper or 
3 veſter, which will not exclude the King to hunt and kill the deer for his own 
per ule; for the property of the foreſt will never be underſtood, if it be not 
EY! expreisly granted. 7 580 . 

1 have great privileges, and peculiar cuſtoms; for whereas no man is 
3 liged to herd his cattle off other mens ground or corns, or to be anſwerable 
oy the ſkaith they do, longer than in hayning-time, while the corns are upon 
e ground: fo if any man have a mind to keep his neighbour's goods off his 


and, he may doit; but he muſt herd his ground, and may turn off his neigh- 


La goods be ed n res, Mer derne ben, mile one 
I WO t irds 85 the K. q OT 59 | y O A a” 72 | 6 : 

Wi Wi b ing, and one third to the foreſter: and if any baron or 
an ave hained woods, or foreſts of their own, they may efcheat all 
F at are found therein to their own uſe, Parl. 1 535, cap. 12.; Where, pri- 
; | | | Vatc 


ro ground to extend fortalices to all houſes, with battlements, or with turrets, 


than in other things: this conſequence is not good; for that which infers trea- 
fon, is the holding out of the houſe, and denying acceſs to the King by armed 


turrets or not; but cannot infer that all houſes with battlements or turrets, were 


[the King's uſe and pleaſure in hunting, which cannot be extended generally to 


portes fund: privati, and are not inter regalia, in any nation, but foreſts for keep- 
ug of deer remain inter regalo, altho' the wood ſhould fail: and where-ever 


Foods without wronging them, but co d not put them in poynd-fold, 
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vate foreſts of ſubjects are only underſtood, ſuch as are incloſed with a ſufficient 
dyke: for the words of the ſtatute bear, Hained woods or foreſts, which Cannot 


be hained without inclofure ; but the King's foreſts are large tracts of prog, N 
which neither have been, nor can be incloſed: and therefore all the neighbour. p 
ing heritors and poſſeſſors, muſt either herd their goods off theſe foreſts, or lot , 
them. Upon this account it was, that the King having by a fignature under N 
his hand, granted a foreſtry to the Laird of Faſca/ly, the Exchequer, before 0 
paiting thereof, defired the Lords of Seſſion to confider and report what by lay th 
was the privilege, conveniency, or inconveniency of foreſts: and they having 8 
heard the obtainer of the foreſt, and the neighbouring heritors, did declare the » 
privilege of a foreſt to be as aforeſaid, June 24. 1680, Marquis of Athol, Where. hi 
upon the exchequer did repretent to the King the inconveniency to ran 2 
new foreſts. Of old the comptroller had the inſpection of the King's parks S 
and foreſts; and it was lawful to the comptrolier, or any having the Kings in 
warrant, to intromit with all goods in the King's foreſts, not put in by the 
comptroller and thoſe having power from him, end to apply the whole to the Tor 
King's uſe, Parl. 1592, cap. 130. Parl. 1584, cap. 214. And by the former 0 
ſtatute, Parl. 1535, cap. 12. the foreſter or keeper is prohibited to put in the fv. F 00 
reſt any cattle belonging to himſelf : ſo that if the keeper firſt ſeize upon good; ert 
in the foreſt, he hath the third; but if the comptroller, or thoſe having war- ſue 
rant from the King, do firſt ſeize, the keeper hath no ſhare. And there ate joy 
many more cuſtoms and privileges of the King's foreſts and chaſes in Engiav, | ta 
where the foreſter or keeper hath only the branches of trees, and the bark there- * 
of, and ſuch as are fallen or decayed: and as Seen obſerves, that he may take by 
a tree as high as his head; but now our heritable keepers have much more pr: to! 
vilege, and may make uſe of the wood and deer, ſo as not to deſtroy either, and bde 
with a reſervation of both for the King's proper uſe; . hs 
LXVIII. The hunting or killing of deer ſeems to be inter regalia with us, ex. of 
cept thoſe who have them within proper incloſures ; for otherwiſe the Kings to b 
| foreſt having no incloſure, the deer by ſtraying abroad, would eaſily be deſtropel; fend 
and therefore, tho' every man may hunt them off his ground, by which tity 5 
will be forced back to ſoine foreſt, yet they may not kill them. | | tice 
LXIX. Salmon-fiſhing is alſo ie regalia, and therefore paſſeth not ordinarly | in 5 
as pertinent, and ought to be expreſſed in the infeftment; yet in ſome caſes fal- ten 
mon-fiſhing hath been found conſtituted without ſpecial expreſſion, but only Y tow! 
the common clauſe, cm piſcationibus, and long poſſeſſion, June 29. 1593, 100 own 
of Creik; in which caſe it was found, that ſalmon-fiſhing is only 7nter regatia, who 
it is a caſuality fluninis ublici, ſuch as are navigable rivers; wherein there 51 | raiſe 
common uſe of paſſage and tranſportation ; ſee a March 26. 1628, Maxi ; M0 days 
like manner, where lands are erected into a barony, or any other dignity, al | of th 
mon-filhing may be carried by the common clauſe, cum fiſcationibus; as when! and 
bears fiſhing in ſalt and freſn water, tho" without mention of ſalmon-fi{bi0g | foun, 
Hope, filling, L. of Glenurchy contra Campbel. So an infeftment to a burgh-rop in th 
bearing, cum piſcationibus et piſcariis, with immemorial poſſeſſion, was found 0 BW they 
give them right to a ſalmon-fiſhing and cruives, tho' none of them were ep, Bl hcict 
fed, Jan. 26. 1665, heritors of Don; Jan. 13. 1680, Brown of Nuntoun. mn in all 
alſo found conſtitute by the infeftment of a ſheriff- ſhip, and forty years poſſe ; | Titors 
on of three days fiſhing yearly, tho' the infeftments bore only emoluments in 5 and ſ 
neral, Dec. 13. 1677, E. of Murray. It was alſo found conſtitute by 4 Biſbop? | deitox 
charter of lands, cum pijcpriis, bearing a reddendo of ſalmon, tho' the Þ ” very! 
right from the King was not produced, but preſumed, and being a dignit), x Inche 
fected by long poſſeſſion of his vaſſal, Far. 13. 1680, Brown of Nuntoiil. m hot f 
likewife long poſſeſſion by the ſpace of 40 years, was found to give right to I hic 
mon-fithing upon both ſides of the water, and drawing the fame up® 1 | fcribir 
files, tho' the infeftment bore, but fiſhing upon one fide, Tiofe, fiſhing» I we 


 nmuſh contra Fir bes of Barns. So a claute cum piſcationibus was found te on 
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title for preſcription in baroma, and that forty years uninterrupted poſſeſſion con- 


) * bl „* 

1 ſirutes the right of ſalmon- fiſhing, Feb. 7. 1672, Fullerton. It is more dubious 
g what the meaning of the clauſe, cum piſcationibus ſimply, or of fiſhing in ſalt 
0 water, can import, ſeeing there are common freedoms of every nation to fiſh in 


the ſea, or in brooks or rivers for common fiſhes ; and therefore needs no ſpe- 
dal conceſſion from the King or other ſuperior ; but the uſe thereof may be firſt, 
that it may be the title or foundation of preſcription of falmon-fiſhing, not only 
in freth water, but in the ſea, at the water-mouth where they are frequently ta- 
ken: and alſo, that in other fiſhings, if a preſcription run of interrupting and 
hindering others to fiſh whatſoever ſort of fiſh, it will conſtitute a property there- 
of, which could not conſiſt without this clauſe or the like, as a title; neither 
could it be comprehended as anex!s, or COnmexts of lands, or as a ſervitude, be- 
| ing a diſtinct right, having ſo little reſpect to land. e 


Co 


LXX. There is a ſpecial way of fiſhing by cruives or zairs, both in freſh wa- 


the ter and falt, all which cruives are abſolutely prohibited to be fet within rivers, in 
ner ſo far as the tide flows, as being deſtructive to the frey of all fiſhes, Parl. 1424, 
{0- cab. 11, renewed Parl. 1477, cap. 73. Parl. 1581, cab. 111. And as to other 
ods cruives in freſh water, they are alſo prohibited by the faid laſt ſtatute, except 


ſuch as are infeft in cruives, lynes, or loups, within freſh water, who are to en- 
joy the fame according to their rights, keeping Saturday's flop, and the due di- 
ſtance betwixt the hecks, the diſtance of which hecks by the ſaid act of Parlia- 
ment 1477, cap. 73. is expreſſed to be three inches conform to the ſtatute made 
| by King David; but the act of Parliament 1489, cap. 15. expreſſeth the diſtance 
to be five inches, conform to King David's act; and in both theſe ſtatutes, be- 
hides the diſtance aforeſaid, Saturday's flop is appointed, and likewile that the mid- 
ſtream, by the ſpace of five foot, be alway free; and that no cruives be made uſe 
of in forbidden time of year, when ſalmon may not be taken, which is declared 
to be from the feaſt of the aſſumption of the virgin Mary, (13th Aug.), unto the 
leaſt of St. Andrews in winter, (3oth Nov.) Parl. 1424, cap. 3 5. | 5 
Few debates have occurred concerning cruives, notwithſtanding the great no— 

tice thereof by ſo many of our Kings; one did lately occur, and was fully debated 


arll in preſentia, betwixt the heritors of the water of Don and the town of Aber- 
s fal | een, which was mainly decided on Fanuary 26. 1665. The caſe was thus: the 
ly bf town of Aberdeen having changed a cruive-dyke to another place within their 
1 | own Bounds, and built the fame there again of new; whereupon the heritors, 
0,0 who had right to the ſalmon-fiſhing upon the water of Don, above theſe cruives, 
e 53 | raiſed a declarator againſt them, wherein, after large diſputes concerning Satur- 
; 1 day's flop, and the mid- ſtream, and the diſtance of the hecks, and the height 


| of the cruive-dyke, and whether it ought to be built flopping or perpendicular, 
| and whether it might be changed to the prejudice of the heritors; the Lords 
found, that the town of Aberdeen might change the cruive-dyke, keeping it with- 
in their own bounds, and having no more dykes but one; but found, that ſeeing 
| they had a cruive paſt memory without interruption, which had determined the 
| height and frame thereof, they found that the new dyke behoved to be built 
| 1 all things conform to the old, and with no more detriment to the faids he- 
| 075 fiſhing, than was formerly before the water had pooled at the old dyke ; 
auch ſo it was not determined how high a cruive-dyke might be, or whether it 


1 deres to be ſlopping or not, where preſcription had not determined it, which is 
1 4 | 10 ſeldom: it was alſo found, that the diſtance of the hecks ought to be three 
Ys F * 55 conform to the ſaid act of King James III. Parl. 1477, cap. 73. and 
„auh, 3 inches, according to the act of King James IV. Parl. 1489, cap. 15. 
1 506 Gy mentions five inches, which the Lords found to be a miſtake in the tran- 
. 1 ing, or printing of the act of Parliament, in reſpect that both this and the 


Or i ich 
mer act relates to the ſtatute of King David as the pattern thereof, which 
Q qq | mentions 
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mentions but three inches *, and that hecks of five inches wide will be of no uf 
nor hold in any falmon ; the Lords alſo found, that the Saturday's flop hehqy,; 
to be obſerved, not only in one cruive, but in all the cruives of the dyke and 
that by pulling up the hecks of each cruive by the breadth of an ell, to ©. 
tinue from Saturday at fix o'clock, till Monday at ſun-riting ; and the Lords 
found, that part of the ſtatute concerning the mid- ſtream, to be indeed diſting 
from Saturday's flop ; but to be in deſuetude, in all the cruives of the kingdom 
and that it is not repeated by the act of King James VI. Parl. 1581, op, fi 
and therefore found the ſame not obligatory, notwithſtanding that in the late 3 
of Parliament 1661, there is an act ratifying all the old ſtatutes concernin 
cruives, which was alledged to revive that point of the mid- ſteam, which the 


Lords did not reſpect as a general law, albeit the confirmation did run in theſe 


terms; becauſe it paſt the Parliament without notice, as an ordinary confr. 


mation, at the impetration of theſe purſuers, and did not paſs the articles, and 
was not appointed to be printed as a publick law, July 29. 1665, inter eaſten 


Artes. 0 | | | | 
4 LXXI. Mills are not carried as part and pertinent, becauſe they are eſteem 
ed as ſoparata tenementa, requiring a ſpecial ſeiſin, unleſs the lands be in barmic, 
for then infeftment in the land carries the mills thereon : yet a mill being huil 
upon a liferenter's land, after her infeftment, bearing cum molend: nts, was found 
to belong to the relict, tho' mills was not in the diſpoſitive clauſe ; nor was ſhe 
in conjunct-fee of a barony ; but ſhe was not found to have right to the aſttid- 
ed multures of any lands, but of her literent lands, February 16. 1666, Lady 


LXXII. The privilege of brewing being deſigned for publick uſe, for com- 


Offer. Ws 


mon hoſtlaries, the inſpection thereof is committed to the judges ordinary, mi. 


giſtrates of burghs, Sheriffs, Baillies and Barons, who are appointed to ſettle 
hoſtlaries in convenient places, and to viſit their meaſures if they be ſufficient 
and the goodneſs of their ale, Parl. 1535, cap. 18. And the ſaid magiſtrates to 


| burgh or landward, are ordained to ſee reaſonable prices taken for meat and drink 


in hoſtlaries, with power to deprive them of their privilege, if they tranſgreſs; fh 
that a barony carries that privilege, tho' not expreſſed ; but infeftments of o- 
ther tenements carry it not, unleſs it be expreſsly granted by the King imme. 
diately, or by progreſs ; that is, that all the ſuperiors interveening betwixt and 
the King, have that privilege, July 25. 1626, Stuort ; but 1 Poſſeſſorio the pro 


prietar's infeftment bearing cum bruertis, will be ſufficient, and preſume the pt. 


greſs, unleſs that privilege be craved to be reduced, wherein the ſuperiors mult 
/ F 8 3 
LXXIII. All other intereſts of fees are carried as part and pertinent, tho tbef 

be not expreſſed; and albeit woods and lochs uſe oft to be expteſſed, yet the) 
are comprehended under parts and pertinents ; and therefore the maſter of tis 
ground hath not only right to the water in lochs, but to the ground thereof, and 
may drain the fame, unleſs ſervitudes be fixed to water-gangs of mills, ot other 


works, and the ground of the loch, and all that is upon it, or under it, is 2 patt - 


of the fee: but if the loch be not wholly within the fee, but partly within 0! 
adjacent to the fee of another, then, unleſs the loch be expreſſed, it will be dr 
vided among the fiars whoſe lands front thereupon. 

The parts of fees are only expreſſed in bounding-charters, but in all other 
the parts are only known by the common reputation of the neighbourho ö 
what they comprehend under the deſignations expreſſed in the infeitmes 
and by poſſeſſion, as part and pertinent of the lands deſigned in the me 
ment, whether they have but one common deſignation, as fuch a baron? or | 


*The ſtatute of King David is not extant. | * 26 the 
** It was found, that a feuar might brew, or uſe any other manufaQtory, tho' not infeft cum Brutriis, 


1581, Sir Patrick Niſlet. 
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nement; or if there be an enumeration of their parts, by diſtinct names, which 
there is only this difference, that expreſs infeftments are preferable to thoſe, 
which alledge but part and pertinent, much more if it be alledged to be ſefara- 
um tenementum, requiring a diſtinct infeftment ; and yet preſcription, as part and 
pertinent, will exclude an infeftment as a ſeparate tenement: but where there 
are march-ſtones ſet, it is a great convenience to preſerve peaceable poſſeſſion ; 
and tho' it cannot be proved when theſe marches were ſet, yet their being re- 
puted as march-ſtones, will be ſufficient to defend at any time, within preſcrip- 
tion: but lands are oft- times ſo large, comprehending muirs and mountains, that 
Mmarch-ſtones cannot be ſet; for remeid whereof, the Lords of Seſſion, by an 


«© and other inferior ordinary judges, where the lands lie, and for that effect, the 


« an inqueſt of perſons who beſt know the matter, the moſt part thercof being 
landed men, having at leaſt four ploughs of land, or three hundred merks of 
« jrredeemable rent, and the reſt ſubſtantious famous yeamen of the fame pariſh ; 
« and failing thereof, of the pariſh neareſt adjacent; and if both parties have cog- 


taken of theſe ſummoned for either party, or in caſe there be not a ſufficient 
number of them habile, the judge ſhall ſupply the ſame, and the odd man to be 


= © choſen by lot: which inqueſt ſhall viſit the ground, and ſhall return their ver- 


dict upon oath, both upon the claims and exceptions of the parties: and in caſe 


the judge ordinary be ſuſpect, or that the lands lie in divers juriſdictions, the Lords 
are to appoint unſuſpect judges, to be paſt under the quarter ſeal.” There are 
only excepted the actions belonging to the members of the college of juſtice, 
which are to be before the Lords; yet the Lords are accuſtomed to grant commi!- 


il 


lions to ſome of their own number, where queſtions ariſe concerning the parts or 
marches of tenements, to viſit the ground, and there to receive witneſſes, hinc in- 
de, both as to poſſeſſion and interruption, which the Lords do adviſe and deter- 


Parts of tenements in poſſeſſorio, are ſuſtained by the preſent peaceable poſſeſſion 


bor ſome time; for ſeven years peaceable poſſeſſion will ſuſtain the right of the whole 
till reduction: and forty years poſlefiion as part and pertinent, is ſufficient in petzto- 
, for the point of right, and will exclude an infeftment expreſs, yea tho' it be an 
2 infeftment as difinfum tenomentum, Nov. 17. 1671, Youns ; but will not extend to 
BY bounded infeftments, which have no title to preſcribe any thing without the bounds. 
3 if there be interruptions, and that either party hath had ſome poſſeſſion, the expreſs 
nfeftment will be preferable, and any lawful interruption will preſerve an infeft- 
4 ment of a ſeparate tenement; but if neither party be expreisly infeft in the lands 
1 I 1 queſtion, interruption by either party will not exclude preſcription, becauſe there 
dot a prior ſpecial right valid of itſelf, without poſſeſſion ; and therefore, if both 
| 7 oP 2 had mutual or promiſcuous poſſeſſion, each poſſeſſing when they 
bow ind turning off the other, that part of the land fo poſſeſſed, will continue 
A 2 promiſcuous commonty, which frequently falls out about the marches of large 


E . tene | Fe | 1 5 * | 

5 ments, and was ſo determined betwixt the Lord Strathoord and Sir THmmas 
of Gairntully * 
eentiguity w 


; If neither party have an expreſs or ſeveral infeftment, diſ- 
il not exclude part and pertinent, tho', if the queſtion be with him 
e land is contiguous, leſs probation will prefer him. Crazrg 5 relates a 
time betwixt the Earl of Angus and Home of Pokvart, where diſconti- 
LLC ot exclude part and pertinent, not being known as a diſtinct tenement. 
*ns comprehend all the natural fruits; for corns are accounted as move- 


a> NO part of the ground, as hath been ſhewed ss. And allo all ſervi- 


hom th 
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goth not exclude other parts, tho' belonging to none of the parts enumerated: 


act of ſederunt, 1580, ratified in Parl. 1587, cap. 42. © ordained all moleſtation 
« in property or commonty, in frſſefſorio, to be before Sheriffs, Baillies of regality, 


Lords will direct letters of cognition to proceed upon fifteen days warning, by 


e nitions raiſed, before litiſconteſtation on either, the half of the aſſizers ſhall be 


tudes ; 
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tudes; fo a ſervitude of paſturage, in another heritor's wood, was ſuſtained as TY 
tinent by long poſſeſſion, Spotiſ. ſervitude, L. of Knockdohon contra tenants of hy 
tick. And part and pertinent being expreſſed in a minute of fale, it was fqyy 
to carry common paſturage in a muir, which was a commonty to a baroy 
whereof the lands fold was a part, Feb. 14. 1668, Berithwick. And in the Cl 
betwixt the Laird of Haining and the town of Selkirk, decided Feb. 1 5. 166, 
barony of the King's cum pertinentibus et cum paſcuis et poſturis, was found to oy. 
ry common paſturage in the muir of the barony, and that the laſt forty yu, 
poſſeſſion did preſume the like poſſeſſion in the feuars from the obtaining the, 
| feus ; and that interruptions by the town, whoſe infeftment was but generg|, 
cum communis, did not exclude the paſturage of the feuars, who had alſo maj 
interruptions againſt the town, | 


LXXIV. Craig debates this queſtion, whether wood and coal be parts of th 


ground, or only pertinent as fruit thereof ; for if theſe be parts of the ground, cy. 
junct-fiars or liferenters will have no ſhare thereof, nor donatars of ward, ng. 
entry, or liferent-eſcheat ; fo that the queſtion is very important, wherein he u. 
lates two deciſions, one betwixt the Lord Seatoun and his mother, who being {e. 
ved to a terce, was found to have right to the third of a coal-work, conſtanth 
going for ſale in the defunct's time; and another betwixt Ramſay of Dalhouje ul 
Mary Ballantine his predeceſſor's relict, in relation to a wood which the flar wy 
found to have the only right to ſell ; and his opinion is © that both are pars 
the fee, and that no conjund-fiar, tercer, ſuperior, or his donatar, hath ay 
© intereſt therein, as being no part of the fruits; he purſues the fame queliin 
as to wadſetters, who are infeft in fee, but under reverfion, to whom he attrihuts 
a greater intereſt, that they may make uſe of the coal as their author did, yet an. 
ly tor their proper uſes : and as to an appriſer, he relates ' the caſe of Sir jam 
Hamilton, who having appriſed the eſtate of Camnethen, and cut down aft 
woods, he was found to have no right to the woods during the legal; for the 
the appriſing was not ſatisfiable by intromiſſion : ſo that during the legal, tir 
had nothing but the fruits, for which they were not countable: but nov ti 
caſe is altered by the act of Parliament 1621, cap. G. whereby the appriſers i. 
tromiſſion, in ſo far as exceeds his annual, is imputed to the principal ſum; al 
therefore he may continue in the profit of coals and woods, as his debtor Ws 
accuſtomed. EL LS. 
But as to liferenters by terce, by diſtinct liferent, or by proviſion, wherelit 
| huſband himſelf did not preſerve the wood to be ſold together, as Hua cedua,W 
cut parts of it for his own and his tenants uſe, for reparation of their hou 
liferenters and tercers may do the ſame. And where woods are divided in 
many haggs, that they yield a yearly profit, in that caſe the heritor hath rale 
uſed them as fruits than as parts; ſo that liferenters, tercers and donatars, 1. 
claim the ſame: yea, if a coal be a conſtant going coal, without apparent han 
of exhauſting, it is like conjunct-fiars, tercers, or donatars will not be excludt 
therefrom, not excceding the meaſure and method accuſtomed by the far: bs 
otherwiſe coal is to be conſidered only as a part, and is carried as a part, tho M 


expreſſed, nor in barony; as Craig in the fore-cited place obſerveth, to bat 


been decided betwixt the Sheriff of Ayr and Chambers of Gadgirtb. And aff 
ty firſt infeft in land with the pertinents, without mention of coal, was preſ 
red to an expreſs infeftment only of the coalheughs of that land, Jan. 30. 1605 
Loftd -Burley — — | —̃ 
LXXV. Let us now expreſs the meaning of the ſpecialities, ordinarily 1 
in infeftments ; as, cum domibus, edificits, Cc. comprehends all houſes and bull 
ings, as dykes of yards or parks, Which tho' dry of uncemented ſtone, 1 
altered by the feller, after the vendition. And there is a new privilege for | 
| 5 5 courage 
Craig H. 8. 27% 


V k See be.ow II. 4 35. 
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4 couragement of incloſing, that where the incloſure falls to be upon the march 
ol any other inheritance, the other heritor, tho' making no incloſure, ſhall be at 
aal expence of that part of the dyke which marcheth both, Parl. 1661, cap. 
i. which was ſuſtained, tho the. march was a ſtripe of water, being ſometimes 
Z4 3 Yuly 21. 1669, E. of Crawfurd, But how far this clauſe will be extended to 
Hrtalices, bath been now ſhown. And tho' charters do frequently bear manor- 
Be places, yet both is carried under the name of part and pertinent. As to the clauſe 


Ei mum molendints, multuris et eorum ſequelts, mills have been ſpoken to already 5 71, 
: - But as to multures, they are to be conſidered among ſervitudes real Ro 


LXXVI. Cum aucupationibus, venatiombus, prfcationibus, ſignify privilege to kill 


oss, fihes, and wild beaſts, upon the fiar's own ground, from which he may 
WT [bar others indirectly, by binderjng them to come upon his ground, except 
bon the publick high-ways, (or ſuch private ways only in favour of thoſe to 
WE whom they are granted,) which 1s ſeldom done, but ordinarily permitted; yet if 
BE |.wborrows were uſed, they might infer a contravention ; but hy this clauſe the 
BE 0] hath no property in the wild beaſts, fowis or fiſhes, which belong to 
one, but become proper to thoſe who take them, except fiſhes incloſed in ponds, 
cer in parks, or fowls in vollaries ; for thele are proper, only by excluding of 
Others to come upon their ground, the vaſſal having the ſole occaſion of taking 
W {ch as are found there: neither doth this clauſe extend generally, for thereby 
b- | {wan or deer may not at all be killed or taken, nor falmon, or their fry, uniets 
B that power be expreſſed, or that the land be in a barony: nor can fowl or hares 
bed taken in the time or manner prohibited by law; and albeit ſome do adject 
ching in falt water, and in freſh, yet that imports nothing, no man being ex- 
W cluded from failing and fiſhing upon the fea, which even in lochs and creiks is 
pablick to all the kingdom or nation; albeit other nations may be excluded from 

ching, fo far as any bounds can be perceived in the fea; for in ſo far kingdoms 
and nations have appropriated the ſea, and made it publick, peculiar to them- 


celves, as to fiſhing and profits thence ariſing, tho' paſſage cannot juſtly be de- 


W nicd upon the land, as upon the ſea, except to enemies: yet falmon-fiſking in 
WE {alt water and freſh, gives not only privileges within rivers, but at water-mouths 
n the fea. And the words cum petariis, turbariis, Cc. ſignifies the privilege of 


We fewel, by peats and turfs in moſſes and muirs. 


LXXVII. Cuniculis, cuniculariis, cunnings and cunningares, Craig! doubteth 


W whether theſe may be made indifferently by all vaſſals, except a privilege be de- 
tied from the King, becauſe of the great damage the cunnings do to the neigh- 
bdourhood: but there is with us no reſtraint, but upon the contrary, a command 
chat every Lord and Laird make cunningaries, Parl. 1503, cap. 74. 


= LXXVII. Cum columbis, colunibartis, doves and dovecotes, tho' they are carri- 
© ed as pertinents, yet they are reſtrained by act of Parliament 1617, cap. 19. to ſuch 


4 have ten chalders of victual in rent or teind within two miles of the dovecote, 


Y and theſe can build only one dovecote there. Cum fabrilibus, broſinis, Cc. are 


widdies and kilns for making of malt. Geniſtis, &c. are whins or broom. Sy/- 
V emoribus, virgultis, lignis, &c. are ſeveral kinds of woods or timber. And 
= -.,.., «"J4 0: 's | gs 8 * | 
WW lapidicinis, lapide & calce, are all kinds of ſtone and quarries thereof. 


= 
4 . * 170 7 ; F ; ; 
WE Vie of blood-wits. 


As for courts and their iſſues, we have ſpoken thereto already § 64. and like- 


LXXIX. Crm libero introitu et exitu, doth not only ſignify the paſſage by the 


lich-ways, but ſuch other paſſages as are neceſſary and convenient for the fiar, 


__ 

_—- 
- == ? 
_ 

7 * * 


lO the ground of the ſuperior, or any other, where ways are not conſtitute by 


onceſſion or preſcription. 


V 7 * 5 . | | : | 
LXXX. Herczeids alſo being the beſt aught, as the beſt horſe, ox or cow of the 


ant dying upon the ground, is introduced by cuſtom derived from the Ger- 


7 
„, 


3 


mY | 
Y Below II. 7. 15. et ſeq, 


as the word of their language exprefling the ſame, evidenceth ; which fig- 


Craig II. 8. 22. 
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nifieth the gratuity left by the labourers of the ground to their maſter, 3 
which is now due by cuſtom, whether left or not; and therefore, rather fg 
cut tom, than from the nature of the fee. And we have neither rule nor @. 
ample for paying it by any, but by tne labourers of the ground, ſo that tho' ith 
not expreſſed, it is not reſerved to the ſuperior, but belongs to the vaſſal, as Shen, 
w5ce Horegeld, obſerveth; but whereas he teemeth to make a herezeld only dhe 
by tenants pofleſſing four oxen-gang of land, to their maſters going to the wy 
ach poor tenants poſſefſing only four ox-· gate of land or leſs, not being able by re. 
{on of poverty, to go in perſon with him; yet the conſtant cuſtom. layeth her. 
zelds moſt upon tenants poſſeſſing more lands, and generally upon all who 
no: cottars, (not paying immediately to the maſter, but to his tenant dwell 
upon the ground ) and there is no difference whether he be a mailer or farmer 
and is only due at the tenant's death. So tne herezeld was found due to te 
Lady liferenter, tho' the defunct had the room in ſteel-bow, Hope, berezvld, Ly. 
dy Techrig contra Baird. But not where the defunct tenant was warned and d. 
ecrned to remove, Hope, ibid. Callendar contra his tenants. And Craig ® ober 
veth, that a herezeld being taken, the tenant's ſucceſſor is not to be removel 
for a year, and was ſo found, March 20. 1629. Aﬀeck. 
LXXXI. e bow goods ſet with lands upon theſe terms, that the like num. 
ber of goods (hall be reſtored at the iſſue of the tack, do not paſs by diſpoſii. 
n of Linde.” as pertinents thereof, unleſs they were expreſſed, but do remain x 
moveables arreſtable, Dec. 4. 1638, Lady Weſtmerland ; Jan. 28. 1642, Dundd: 
and ſo they fail under fingle eſcheat, and cannot be taken from the tenant til 
bs tack run out, Dec. b. 1628, Lareſon. 


"T 1 ” E IV. 


Superiority and its Calualities ; ; where, of Non- entry, Relief Goa 
politions for Entries, Ward, Marriage, and Literent- eſcheat, Ce. 


I. 0 le 2 perior”'s dominium dire- XI. Superior: of kirk leads need nt in 
| ae x Aruct a conſent to the ſurrener 
II. Heu property 75 2 iſhed in the XII. Supericrs muſt receive epprijers i 
3 Ning. | dgajudgeis, or pay the debt ſal 
III. 1 2 may exerce all acts f Jared 
F except gains th err XIII. They mut receive the King $ ond: 
| vallals, - tar _ preſentatzon gratis. 
IV. 7 the property coming in the fer- XIV. They mujt receive ſub-vaſſals im 
jon 5 bir 525 eftablijted. | | the + Bb dee daſſal refuſeth 
V. Gier 07s cannot inter poſe one be- | enter.” 
{woixt them and their vaſſals. XV. How far ſuperiors may extend 
VI. How far ſuperiors need to 22 gifts of their own ward again 
. their title. Of ſjub-vaſſals, and | their vaſſals. 
ie confuſion thereby occaſtoned. XVI. Superi jors need not accept ref 7 
VII. Sageriens have ferfonal action "— tion or confirmation, and if tl) 
Caliiſt intromitiers with the rent do, it is ſalvo jure ſuo. 
of the land, for their reddendo. XVII. Superiority falling 10 more per; 
VIII. They hape alſo real action for the the eldeſt heir, or greateſt inte- 
fame, by poinding of the ground. reſt, only receives the waſſals 
. 2 ſdiclion of fuperiors. XVIII Non: entry falls when in mfefimen 
X. Superiority carrieth to heirs and is not renewed by every vd a's 
ſingular ſucceſſor 9, all bygone | Heir or feng noular ſucceſſor, ® 
caſhalities nat ſeparated by gifts upon. refionalion. 


cr decreets. 
XIX. Non. cu 


a Craig II. 8. 32. 


Ti. IV. 


IX, Non-entry falls by reduction or 
= nullity of infeftments or retour. 
=; Eurgage fats not in non: entry, 
= as to the burgh or pariicu- 
E | lar pe rfons. 

V.. The effect of the general decla- 
YN rator of ent. v. 

. XXII. The effect of none, after 
= citation in the general de- 
clarator. 


3 as to the feu-duty or retour- 

5 ed mail. 

IA | Eucerin, ag]. J- -entry, 
qs to the full rent. 


requres declarater. _ 

4 Relief, the original thereof. 

3 VII. 

4 France as 70 relief, 

XVIII. The quantity of relief with Us. 

XXIX. Relief,by What action recovered. 

XXX. ether relief is due thy the 

| beir be entered, if the fee 

be burdened with conjunict 

RE or hferent. 

| AXXI. Relief in that cafe ſtops not the 
CCC 

XXXII. 

J/;˙’ü PRO a 

XXXIII. The criginal of ward. 

AXXIV. The effect of ward as fo the heirs 

perſon. 

XXV. The efedt of ward as to the fee. 

| AXXVI. The reſtrictions of war d. 

XXVII. The avail of marriages of betrs. 

AXXVIIL Craig's de ſcription of the ava 

of marriages. 

XIX. The Angle avail is not penal, 


and ariſeth from the nature 


-: Titagio. 
The avail of marriage i. Jeb. 


tum fundi, and an adjudi- 


to all debts or deeds perſonal. 
It doth not affect the beir per- 
ſonally, but only the fee. 
The avail of marriages ariſeth 
not from the want of the ſu- 
ferior's conſent to the mar- 
riage. 


the marriage 7s not the ſu- 
perior's being tutor to the 


vaſſal's var: 


Superiority and its Caſualities, &c. 


Exceptions againſt nom-entry, 


Mu. Ip betber non-entry after ward 


Je cuſtom of England and 


Compoſittens for the entry of 


of ord- holding, or by the 


inveſtiture in eus cum ma- 


cation thereon 1s txefirabls 


The true cauſe of the avail of 


251 
XLIV. The cauſe of the avail of the mar- 


riage is not for preventing 

the « wefjal to marry with the 

| ſuperior's enemies, 

ALY; 
the avail of marriage. 

The avazt! of the marriage at 
firft was the techer the vaſſul 
Lot. 

XLVII. The |< Ale avail of marrioge 


now 1s modi d do te year's 


XLVI. 


free rent of the vaſſal's whole 
eſtate, and the double avail to 


. Tears 2 thereby, 11Ng 
compiing = 7 
XLII. l hether the vaſſal's heir may re- 
nottuce the fee; to evite the 
Gvarl of the inarriage. 
XLIX. 
the 2 vaſſal have many Ward- 


Holdings, and that to the 
King, if be be one of the ſi 


Flriors, or otherwiſe to the 


eldeſt ſuperior, and he my 
1s liable for the Petr” S Matn- 
| .TeRANCE. 
| 5 Taxed mar ricge by the K; Ing ex- 


cludes the avazl to other ſu- 


5 feriors. 
LI. The Prince hath no prerogatic? 
in the avail of marriage, 


but the King hath of. the 
Frincipalily hen there 1s 1.9 


He Prince. 
LII. Te King acquiring a ſufe eriori- 
ty, not being annexed 10 the 
Crown, . 0b 1 prerogative 


LIII. hy theres no avail of marri- 
age, if the apparent wm 


WAS nas riageable, and ma 
ried in His fatt er's life, un- 
leſs there be prec Iii ation and 
| fraud. = | | 
LIV. II bethen the ſuperior can claim 
more marriages than one by 
thedeath of one vaſſal. 
LV. What if a major ſucceed as ap- 
parent bole , at what time of 
the heir's age the avail of 
his marriage may be decla- 
red in relation to the extent 
of his eſtate. 


LVI. The termination of ward in men 


and women. 


LVII. 


The true and adequate cauſe of 


There is one only avail this e, the 
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LVII. ether the marriage fails by LXIIII. Liferent of fees not having I 


Tit. 


$0538 nent c 


the death of the appriſer du- fefiment, or not owing fi. þ no real 

ring the legal, or of the debtor. lity to a fue, belongs tu, WA (cifin x 

LVIII. The double avail is not due, when King. 1 8 III. 
either the h:ir or the ferſon LXIV. Liferent-eſchea! of fub-vaſſa, y bY gainſt: 

Her ed, is agreed in marriage Nebom they belong. can on 

25 with another. LXV. Liferenteſebeat, bow not erl. but by 
LIX. The double avail is not due when ded by voluntary infeftmm was to! 
perſon is offered with diſ= LXVI. Liferent-efcheat, how excluded b W rity of 
paragement, and in what cajes | _ afprifing for debts antirirn bis pre- 

That occurs. TT, N the rebellicn. It is fected 0 W ſfngula: 

x. The formalities requiſite for ob- all real burdens. 7 like eff, 
8 taining the double avail, and LXVII. Liferent-ejcheat extends int f IV. 
the chjections thence ariſing. 5 turgage or mortification, the pro 
LXI. The riſe of hferent-eſcheat. LXVIII. But extends to miniſters ſliperd. King's, 
INI. I extends to all kinds of life- LXIX. Liferent-eſcheat made fed Wi V. B 
5 rents. 1 | by declarator. felting 
5 5 founden 

AVING now ſhown what is the intereſt of the vaſſal in the fee, it will be receive 

the more eaſy to find out what the ſuperior by bis right of the ſuperiority and ma! 
retaineth; for what is proper to the fee, and is not diſponed to the vaſſal, is fe. | another, 
ſerved to the ſuperior, and it is either conſtitute as belonging to the fuperior con- rior; v 
ſtantly, or caſually. „„ ture of 
1, The conſtant right of the ſuperior ſtandeth mainly in theſe particulars; | or ſhoul 
Firſt, ſuperiority itſelf is dominium diredtum, as the tenantry is but aominium ul, ens nth! 
as before is ſhown, and therefore the ſuperior muſt be infeft as well as the vaſil, WR ©P!'ed,. 
and that in the lands or tenement itſeif, /mpily without mention of the ſuperiority, WM being fo 
which followeth upon the conceſſion of the fee in tenantry, tho' ſometimes, lands, a. 
through the ignorance of writers, inſeftments bear expreſsly to be « of the ſupe - © pole t 
TG og Eo rn DE Ch Cor 
II. The ſovereign authority, as the common fountain of all rights of the by prece 
ground, needs no infeftment, but hath his right founded in jrere communt, and! VI. 8 
not feudal but allodial ; yea, the King's right jure coronæ is a ſufficient title t rafſal mi 
lands, either in ſuperiority or property witheut ſeiſin, Spotiſ. non-entry, Sir Mu the caſue 
Murray contra vaſſals; Durie, June 25. 1629, inter egſdem. And when the right right of 
of lands fall to the King, by the cafualities of his ſuperiority, as by forfe- Wi his prede 
ture, recognition, baſtardy or laſt heir, if the lands be holden immediately ol the 12 ſue re 
King, they are 1% fads conſolidate with the ſuperiority, and the declaratot kals, whe 
required tnercanent, do not conſtitute, but declare the King's right, without ple- | Clared nc 
judice of what is conſumed bona fide : but where they are not holden immediate- them + 
iy of the King, the right thereof is perfeQed by gift and preſentation, whereby What 
the immediate ſuperior is obliged to receive the donatar by infeftment, like tb Which ye 
that of his former vaſſal; yet the King's right by the cafuality, tho! it be not per ly differ 
feed, is real and effectual againſt all fingular ſucceſſors, whereby ( deeds of tres * 18 
ſon and recognition being facts ordinarily proved by witneſſes) purchaſers can” 8 to hi 
not be ſecured by any regiſter ; and therefore muſt ſecure themſelves by the * firſt f 
King's conſi mation, or novo-damus. But where the King ſucceeds in an) fee mom tro 
to a tubject, as to property or ſuperiority, before he can alienate the fame, he on of th 
muſt be ſerved heir in ſpecial thereunto; ſo King Charles I. was ſerved heir to 1 oblige 
Queen Anne his mother in the lordſhip of Dumfermling, in which King Jane ö ſe the 
inieft her in fee, to her and her heirs, by a morning gift, the firſt day alter his q firſt in 
marriage with her; and Charles II. was ſerved heir to Charles Duke of Lee“ * fe, ane 
in the earldom of Lennox: in which ſervice, the Chancellor and fourteen of! a er int 
Lords of Seſſion, were the inqueſt, the youngeſt Lord being left out, becauſe there The Ca 
could be no more but fifteen : but the King needs no infeftments upon e dar luce 
retours; but if he acquire any lands holden immediately of himielf, the — ge bel 
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15 ment of reſignation muſt be regiſtrate ; and if holden of a ſubject, there ariſeth 
o real right to a donatar til! he be infeft upon the King's preſentation, and his 
Ei ; Gn regiſtrate, by both which the certainty of land-rights is preſerved. 


| ; | oainſt any other than the vaſlal ; for ſeeing ſuperiors are infeft in the lands, they 
aan only be repelled from ſuch actions, by the rights granted to their vaſſals, 
but by no others; and ſo may remove poſſeſſors who can ſhow no right; this 
Vas found, tho the ſuperior's infeftment bore him only to be infeft in the ſuperio- 
W rity of the lands, Nov. 19. 1624, Laird of Logg. Yet if an apparent heir produce 
W his predeceſſor's right, it will defend him, except as to ward, or non- entry; or if a 
ba gular ſucceſſor, tho' not received, produce his author's right, it will have the 
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3 King's, Nov. 26. 1668, daughters of Mr. Robert Morton. 
3 fefting another in the lands to be holden of himſelf; for ſuch an infeftment was 
receive and infeft their ſub-vaſſals upon the refuſal, or incapacity of the vaſſal, 


and may at any time thereafter receive the immediate vaſſal, or his ſucceſſor, or 
another, if the immediate vaſſal's right be extinct, or acquired by the ſupe- 


nens nibil dat, and if that were allowed, interpoſed vaſſals might be infinitely mul- 
| tiplied, Nov. 26. 1672, E. of Argyle; in which caſe the late Marquis of Argyle 
being forfeited, M*Leod, who was Argyle's vaſſal, was retoured and infeft in the 
lands, as holden immediately of the King, which did not hinder the King to in- 
terpoſe the Earl of Argyle as donatar to his father's forfeiture, ſeeing the King had 
| done no deed to accept M*Leod as his immediate vaſſal, except that he was infeft 
| by precepts out of the chancellary, paſſing of courſe.  ' _ 
VI. Superiors nor their donatars need not inſtruct the ſuperior's right ; but the 
vaſſal muſt acknowledge it, or diſclaim him upon his peril ; ſo it was found in 
| the caſuality of a marriage, Feb. 25. 1662, Arbuthnet, which will not hold, if the 
right of ſuperiority be newly acquired, and no infefiment given to the vaſſal, or 
nis predeceſſors by virtue thereof. The ſuperior's infeftment gives him intereſt to 
| purſue reductions and improbations againſt all parties, even againſt his own vaſ- 


lals, who will be forced to produce their rights, under the certification, to be de- 
clared null, o 


them o. - 


What hath not been allowed to the ſuperior, ſhould not be allowed to the vaſſal, 


n different reddendo, but with the ſame reddendo by the ſub- vaſſal to the vaſſal, 
| Which is due by the vaſſal to his ſuperior, and that ſub-vaſſal doth frequently the 
like to his ſub-vaſſal, whereby there are a great many ſuperiors interpoſed between 


much trouble and expence, when oft- times no more is intended than the tranſmiſ- 
lion of the property to be holden of the firſt ſuperior ; as when lands are ſold, and 
5 obligement granted for infefting the buyer, by charters from the ſeller 2 ſe & 
? ſe, the charter d ſe is of no effect till it be confirmed, and leſt another ſhould. 
1 i infeft upon a poſterior diſpoſition, the buyer infefts himſelf on the charter 
* ſe, and never inſiſts for a confirmation, but he or his ſells the ſame lands to an- 
Mer in the ſame way. 8 
© Cauſe of this confuſion is, that ſuperiors are not obliged to receive the ſin- 
dular ſucceſſors of their vaſſals, even tho' they ſhould offer a year's rent for their 


S | entry : 
dee below, & 21, 2. B. 4. | 15 


III. Secondly, Superiority carries a right to all actions following the land, a- 


W 1V. If a ſuperior become fiar by ſucceſſion, or acquiſition, for eſtabliſhing 
che property in his perſon, he may either be infeft upon his own precept or the 


V. But a ſuperior cannot interpoſe one betwixt himſelf and his vaſſals, by in- 


bound null by exception, Jan. 30. 1671, Douglaſs of Kelhead : but ſuperiors muſt 


| rior; which is no unwarrantable interpoſition, o repelled as contrary to the na- 
ure of the feudal contract and right; it being (oy) inconſiſtent that the ſuperi- 
or ſhould both give his ſuperiority to another, and claim it himſelf, dans et reti- 


r falſe and feigned, tho', when they are produced, they may defend 


Which yet hath been frequently practiſed, when vaſſals make ſub- vaſſals without a- . 


the firſt ſuperior and the proprietar, and thereby great confuſion is occaſioned, and 
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entry: which privilege of ſuperiors, by law and practice, is now evacuated, becauſ 
ſuperiors may be compelled to receive ſtrangers upon apprifing or adjudication fo: Pas for 
year's rent; yea, if the vaſſal diſpone the fee, and oblige himſelf to infeſt, u E:4 


_ , Wo 
that obligement an adjudication is competent againſt the (vaſſal, ſo as to oblige TI fo "VII 


ſuperior to grant the infeftment ; which, tho frequently practiſed, yet there is 1, againſt 
expreſs law allowing the ſuperior a year's rent; there was indeed a law made for: cainſtt 
year's rent, upon adjudication, when apparent heirs did renounce to be heirs, ag wel upon t. 
as upon appriſings, which doth not bear adjudications for implement of diſpo- being 
fit ions --. 3 appriſi 
Seeing then ſuperiors may be compelled to receive ſingular ſucceſſors by the IX. 
.courſe of law, it were far more convenient, both for ſuperiors and vaſſals, that: habitan 
law were made, that upon the vaſſal's diſpoſition, letters of horning might he d. either 
re& againſt the ſuperior to receive him for a year's rent of the price, upon pro- the po\ 
duction of the diſpoſition, whereby none would take ſuch ſubaltern infeſtmentz“; vaſſal, 
and that if the diſpoſition were redeemable as a wadſet or annualrent, that the u- far ſupe 
perior ſhould only have the half of @ year's annualrent of the ſum, becauſe hi . ors mil 
vaſſal is not totally excluded, and the other half whenſoever the reverſion became multur 
e N „ : 3 7 * 
It might alſo be ſtatuted with greater advantage to real rights, that none ſhouli and fin 
be capable to give ſubaltern infeftments, but the immediate vaſſals of the King, nd perſon, 
that the proprietars by other ſubaltern infeftments, ſhould all be ordained to take his deat 
charters of the King's immediate vaſſals, from whom at firſt all ſubaltern infet- WW gas con 
ments behoved to flow, with this proviſion, that if the ſubaltern vaſſals were ob- a cont! 
liged any further to their immediate ſuperiors, than they were to the firſt ſuperior, ſeparate 
as if they obtained a greater feu-duty, or if a ward or blench vaſſal ſet the whole or | therefor 
a part of his fee in feu farm, the ſuperior being the King's vaſſal or his ſucceſſor, | bygone 
ſhould give to that ſubaltern interpoſed ſuperior an irredeemable annualrent equi- was val 
valent to the excreſce which he had from his vaſſal, above what was due to the | cember ! 
_ firſt ſuperior. By this means, there would be no ſub-vaſſal but the immediate wal- . 
ſals of the King, or of the kirk, or of colleges and incorporations holding imme- cluded 
diately of the King, not only to the benefit of proprietars, but of ſuperiors, who 14. of 1 
by the multiplication of ſubaltern infeftments loſe the caſualities of their ſupe- | (and) re 
riority ; ſeeing the proprietars ſeldom return to hold immediately of them, and | render, 
frequently brook by preſcription upon any title from their immediate ſuper, XII. 
whereby the firſt ſuperiors are utterly unknown very often and ſecluded. albeit th 
VII. Superiority -carrieth a right to the ſervice and duty contained in the vf. | may be: 
 fal's reddendo, and that not only perſonally againſt the vaſfal, upon any perſona received 
obligation, or contract in writ, but alſo by virtue of the intromiffion, vr med- tho' he 
dling with the fruits and profits of the land; for all ſuch intromitters may be 1664, þ 
- purſued, and diſtreſſed perſonally for the duties contained in the reddends, which ger, wa 
being granted to maſters of the ground, for their tack-duty againſt tenants, and pay the 
all intromitters with the rents, is much more competent to the ſuperior, for hu | able by 
feu-duty or other ſervices in kind; how far this will be extended to blench-dut) redempt 
hath been ſhown . And as to ſervices which are annual, as winning and lead- 36. Fur 
ing peats, &c. theſe are not due, if they be not required yearly in the due time, XIII. 
whether they be due by vaſſals to their ſuperior, or by tenants to their __ 2 
5 | | | . | | | wi, an 
| 8 By Blair. 
pzeſremedy here ſuggeſted is now introduced by ſtatute 20. Ces. II. c. 50. whereby every heir or fingu® XIV 
ſucceſſor is intitled to a warrant for letters of horning againſt the ſuperior for new infeftment, on producing ref (A 
the Lord ordinary on the bills their retours, or conveyances, containing procuratories of reſignation, but the Iued t 
| maſt offer to the ſuperior the uſual caſualities: and therefore the circuit of an adjudication, or in the wy of the fe 
{yt "w three precepts from the chancery, is now unneceſſary, unleſs where the ſuperior is a Peer, or out 0 
_ In order to diminiſh the dangerous dependency of vaſſals and tenants upon ſuperiors in Scotland, it ib pie 25 
vided by act 1. Geo. I. c. 54. that the annual rate of the ſervices called „ perſonal attendance, hoſting, 2 * The a 
-M watching and warding,” due by any charter, &c. ſhall be paid in money, only the rate to be aſcertain te lands Wi 
arbiters, or by the- court of ſeſſion. And by act 20. Ges. IT. c. 50. it is declared, that no tackſman ſhall be 0" % luperior hag 
to peform any ſervices, except ſuch as are expreſsly enumerated, and aſcertained by a writing ſigned by the fe Ned appeal 
ties, except mill- ſervices. | : | ee ab. 


? See below, 5 32. h. l. PP Above II. 3. 33. 
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an penult. 1624, L. Carnowſie, So ſervice of harrage and carriage in a feu-duty, 
þ was found not due, but when demanded within the year, June 27. 1662, Wat- 


6% 1 | 

il. But alſo the ſuperiority carrieth à right to the duty of the reddendb really 
againſt the ground of the fee, for which he hath action of poinding of the ground, a- 
gainſt the vaſſal and all ſingular ſucceſſors to him, whereby he may appriſe the goods 
upon the ground, or the ground right and property of the lands, the ſaids duties 


appriſings. | i N 3 - | 
5 "x. Superiority carrieth the right of juriſdiction over the vaſſaFs lands and in- 
W 1:bitants thereof, if the ſame be granted to the ſuperior in his own infeftment, 


the power of courts and their iſſues; and tho the ſuperior grant the ſame to the 


ors mills, when the vaſlals have not granted to them the privilege of mills and 
multures, will appear amongſt ſervitudes ; of which hereafter, title ſervitudes. 


and fingular ſucceſſors, hoc 7þſo that they have the ſuperiority eſtabliſhed in their 
perſon, and do not fall to the executors of the ſuperior, as to bygones before 


his death, unleſs gifted or liquidate by a ſentence , Had. March 5. 1611, Dou- 


ſeparated from the ſuperiority, (not only) by ſentence (but by) aſſignation; and 


bygone feu-duties, which being to the vaſſal himſelf, needed no intimation, and 
was valid againft a fingular ſucceſſor () infeft in the lands in ſuperiority, De- 
cember 14. 1676, Argyle. %% ele „ 
XI. A ſuperior of kirk-lands purſuing his vaſſal for his reddendo, was not ex- 
cluded till he inſtructed that he conſented to the ſurrender, conform to the act 
14. of the Parliament 1633, annexing the ſuperiority of kirk- lands to the Crown, 
and) reſerving the feu-duties to the Lords of erection, who conſented to the ſur- 
tender, which was preſumed in poſſeſſorio, June 27. 1662, Watſon, . 
XII. Superiors are obliged to receive appriſers or adjudgers for a year's duty, 


| may bear ſalvo jure cujuſlibet et ſuo, July 4. 1667, Shine, Yet a ſuperior having 

received an appriſer, was not found excluded from any right to the property, 
tho he made no reſervation thereof, ſeeing his receiving was neceſſary, July 19. 
1664, hoſpital of Glaſgow d. But a ſuperior being charged to receive an adjud- 
ger, was found to have his option, either to receive him for a year's rent, or to 


| able by the vaſſal from the ſuperior, and without any year's entry to be paid at 
redemption, ſeeing the vaſſal was not changed, as is provided, Parl. 1469, cap. 
$0. Te 10; 3691; Scat of 88 
XIII. And a ſuperior is alſo obliged to receive a donatar upon the King's pre- 
*ntation gratis, and without preſent payment of the non-entry duties, till declara- 
2 if he refuſes, he loſes his ſuperiority during his life, June 25. 1680, L. 
arc: . 
XIV. A ſuperior muſt alſo receive his ſub-vaſſal, whom his immediate vaſſal 
Tefuſed to enter, without further inſtructing of the vaſſal's right, but by receipts 
of the feu- duty by the immediate ſaperior wherein the mediate ſuperior ſupplet vi- 
N cem 


1 The argument which was pleaded in this caſe, as a ground of exception from harrage and carriage, was that 
0 mY were kirk-lands, of which the ſuperiority was veſted in the Crown, by c. 14. P. 1633. and that tho' the 
- or had right to the feu- duties till redeemed, yet all ſervices were reſerved to the Crown. What is here menti- 

appears however to have been the true reaſon of the deciſion. | | | 


1 Xe above II. 1. 4. T; 94 See below, § 36. 3. B. . 


being liquidate, upon re- payment whereof, the lands are redeemable as in other 


either implicitely as being a barony, lordſhip or earldom; or expreſsly, having 


vaſſal, yet that is not excluſive of his own right, but cumulative therewith. How 
far ſuperiority carrieth the right of thirlage of the vaſſal's lands to their ſuperi- 
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KX. Superiority carries all the caſualities thereof, requiring declarator to heirs 


264 an ASCE RSS, Met a wid 2am 2 


glas contra Craufurd; Feb. 19. 163 5, Cunningham contra Stuart; July 11. 1673, 
Fa contra Lo. Balmerino and L. Pourie. But feu- duties, or any caſuality may be 


therefore a diſpoſition of the ſuperiority was found to imply an affignation to the 


albeit the ſuperior alledge a better right than the appriſer; but the infeftment 
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pay the ſum adjudged for, getting aſſignation to the adjudication, being redeem- 
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cem of the immediate ſalvo jure, June 28. 1672, Menzies. Vet a ſuperior ound Tit. 
not exclude an appriſer or adjudger within the legal, from the rent of the lang, ly red 
till he pay a year's rent, Dec. 3. 1672, Hay. = = I 
XV. And where a ſuperior, or any to his behove, did take the gift of his ow FIR 
ward, he was found to have no intereſt to extend it further againſt his vaſſal ings AW begint 
with abſolute warrandice, than to a proportional part of the compoſition and expen. ed wh 
ces, Feb. 15. 1065, Boyd of Penkil *, The like where the ward had fallen af om 7 
the vaſſal's right; for if it had fallen before, the ( ſuperior) could have had 1, 7 bis 
thing ( for expences or compoſition) Dec. 1. 1676, Lo. Lindſay. 5. rance c 
XVI. Superiors are not obliged to receive upon reſignation, or by confirm. n J 
on *, and having accepted reſignation, it did not exclude the marriage of e , our 
reſigner's heir, there being no infeftment upon the reſignation before the reſign. „ 
er's death, Nov. 14. 1677, Purves. N | which | 
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XVII. Superiority falling to more perſons, doth not oblige the vaſſal to tal: 
infeftment of them all, but if heirs-portioners, of the eldeſt only, July 30. 1675 
La. Laus. And by the ſame reaſon, if the ſuperiority fall to many ſingular fue. 
ceſſors, by appriſing or otherwiſe, the vaſſal needs only take infeftment of the 
greateſt intereſt. | „ on a ei h Map T2 Ce, oe 

XVIII. The firſt and moſt common caſuality of ſuperiority is non-entry, where. 
by the fee being void, and no infeftment renewed thereof, through the vaſhly 


neglect, being capable of entry thereto, the profits thereof belong to the ſupe. i 

rior. By the common feudal cuſtoms there was not only an inveſtiture requi- W :/ tbe 7 
ſite at the conſtitution of the fee, but it behoved to be renewed, either at the 727017 -77 
change of the vaſſal, or at the change of the ſuperior Guidelinus, de jure nov. Part r:ſhed ; 
cap. 7. & 8. Zeeſius, de feuds; cap 12. F 4. But our cuſtom requires no infeit. MR ©/! and 
ment at the change of the ſuperior, but only at the change of the vaſſal; for we XX. 
require no oaths of fidelity, but fidelity itſelf is imported due without an oath: ward, bl 
but elſewhere that oath is required, and being perſonal, it ought to be renewed, quireth | 
both at the change of the vaſſal and of the ſuperior. But with us there beng not, wh! 
no fee without infeftment, nulla ſaſina, nulla terra, therefore the vaſſal muſt hav WE which a 
the infeftment renewed. The renovation of infeftments to heirs in France and infeftme 
England is not requiſite, but mortuus ſaſit vivum, as they expreſs it, by which! XXI. 
ſpecial retour perfecteth the heir's right in his fee, with a great deal of eaſe, which if ſtyle whi 
is not conſonant to the common feudal cuſtoms, whereby, if the vaſſal withn | 260 d. 
year and day after his predeceſſor's death, require not to be entered by his {1 * thereo 
perior, and offer his fidelity, he forfeits his fee, Iib. 2. feudorum, tit. 24. which il eaſe of th 
ſeverity we uſe not, for the vaſſal loſeth not his fee by non- entry, nor (even) the fading 0 
whole fruits of it during that time: but our cuſtom is ſuch, (Hat) if by any mean born: or 
the fee be void, the vaſſal's right ceaſeth during that time, and the fee is in the hand ſuch reto 
of the ſuperior ; and therefore, in retours, to that article of the brieve it is anſwer Wi wo 18, 
refore 


ed, © that the lands are in the hands of ſuch a man ſuperior : ” and tho' the infeſt 
ment of the predeceſſor, againſt others than the ſuperior, be ſufficient to Main- 

tain the right and poſſeſſion of the vaſſal; yet as to the ſuperior it hath no effec 
at all, after ſpecial declarator, till the vaſſal enter. And therefore the fee may it 
thus void, firſt by the minority of the heir, whereby he cannot enter by real! 
of ward; but this is exprefled by the name of ward; and ſecondly by non-ent!) 
(which) tho' it may fſignify the fee's being void, whether neceſſarily or voluntat 
ly, vet it is appropriated to the latter, and contra-diſtinguiſhed to ward. 

XIX. Or thirdly, the fee becomes void by the reduction or nullity of the infeſt 
ment, or retour of any perſon formerly infeft, which is more rigorous, ſeedg be 
vaſſal had thereby a colourable title, and was bona fide poſſeſſor. And ſeeing rei 
&ions uſe net io be drawn backward ad praeterita, his way gf non-entry, tho it ® 
»xpreſſed in all gifts of non-entrv, yet I have obſerved 19 late deciſions on it direc), 9 
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* They ate now obliged to receive upon reſignations. See above, 5 6. 4. H. t. 
See above II. 3. 30. 5 See below, 5 23. med. b. t. and III. 2. 2. 
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y reduction of retours was ſuſtained at the ſuperior's inſtance, to give him the 
benefit of non-entry, July 12. 1625, L. Cathcart : Feb. laſt, 1628, E. of Nzthi/- 
W ||. vet it is not determined, that the non-entry duties were competent from the 
= beginning, but from the inſtruction of the nullity ; therefore it muſt be conſider- 
what the nature of the right will import. , non-entry. had its riſe with us 
Vin ingratitude, or a penaliy on the negligence of the vaſſal, it could hardiy take place 
„bis caſe. For unleſs ſuch infeftments had proceeded upon the fraud or groſs igno- 
biance of the vaſſal himſelf, it could hardly be called voluntary non-entry, which flood 
uþm ſome informality, unknown to the vaſſal or his predeceſſors. But ſeeing the ground 


4 | of our non-entry is from the nature of the right, which cannot conſiſt without 1nfeft- 
Hen: therefore by ſuch nullity it muſt follow, that while there was no infeftment, or 
bib is all one, a null infeftment, the vaſſal had no intereſt, Neither will there be 
asard of the rigour, becaufe ib cannot be extended but to the retoured duty ; and it ts 
dad by all the ways that other non-entries are, and eſpecially ł the ſuperior's homologa- 
ian of the infeftment : yea, if the infeftment proceed upon his own conſent, tho' the o- 
ber informalities might annul it, t ought not to be extended in his favour, who 1s 
W cliced to grant ſuch infeftment ; for it is not rare, that that which is mul as to ſome 
berſons and cafes, may be valid as ko others: and ſo this non-entry could take no place, but 
W 101 infeftments granted by the ſuperior, in obedience of precepts out of the chancellary 
on apprifings or adjudications, or upon refuſal of his vaſſats 10 receive bis ſub-vaſſal, an 
J the nullity were in prejudice of the ſuperior, as when lands are retoured to leſs 
retour-mail than the due, or the feu-duties, or other duties in the reddendo, are diii- 

W :::/bed ; but if there be no infeftment at all, then non-entry will take place, ih pre- 
cbt and charter be granted voluntarily, ſeeing ſeiſin was not taken thereupon. : 
XX. Non-entry taketh place whenever the fee is void, whether it be holden 
ward, blench or feu; but that which is holden in burgage, or is mortified, re- 
quireth no renovation of the infeftment, becauſe ſocieties and incorporations die 
not, which is extended to the particular tenements within burgh, holden burgage, 
which are thereby holden of the King, and the magiſtrates of the burgh give the 
infeftment as his bailies. JJ) 8 8 
XXI. The effect of non- entry is attained by a declarator of non-entry, the 
| ſtyle whereof beareth ** that the tenement is void, /ince the death of ſuch a perſon 
bo died laſt infeft, and ought to be fo declared, and that the fruits and profits 
* thereof do belong to the ſuperior, by reaſon of non-entry : ” yet becauſe the 
eaſe of the vaſſal is favourable, decreet is only granted, declaring the non-entry, and 
finding only the feu-duties due in lands holding feu, Fuly 19. 1631, E. of King- 


0 
un: or the retoured mails in lands holding ward or blench, which have any 
uch retour: or otherwiſe the whole duties of the fee are carried. The reaſon 


| hereof is, becauſe feus are locations, and the feu- duty is the rent or penſion ; and 
[therefore in favorabilibus, that is interpreted to be the rent. So likewiſe in other 
lands, the retour was a valuation of the lands, as they were worth and paid at 


l 

that time; the firſt whereof was called the old extent, and it is expreſſed by 
he merk-lands, or pound-lands ; the other is the new retour, which tho' it be different 
on WE" divers (hires, | yet it is moſt ordinarily the quadruple of the old, and therefore be- 
s once a rent, in this favourable caſe, the general declarator reacheth no fur- 
„der. Vea, tho there be no retour of the particular parcel of land in queſtion, 


Jet if there be a retour of the tenement᷑ or barony, whereof it is a part, that com- 


een retour will be divided according to the preſent rent, and a proportion there- 
the of ſtated upon this parcel, as its retour, as was found in the foreſaid caſe, E. of 
di Kinghorn. The like, Feb. 5. 1623, Ker. Hence it is, that an annualrent, becauſe it 
A] Wo no retour diſtinct, but is retoured, Quoad valet ſeipſum, therefore if it be in non- 
„ty it is carried by the general declarator; and the non- entry was found to carry 
VF "* whole profit of the annualrent by exception, in a poinding of the ground with- 


Mt any declarator, March 23. 1631, Somervel : yea, tho the annualrent be due 
4 le luperior to the annualrenter, as well not infeft as infeft, yet it falls in non- entry, 
0 it be ſtill due upon the perſonal obligement where there is any, as in the caſe 
Ttt foreſaid : 
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foreſaid: but now by an act of Parliament 1690, cap. 42. the general declargy 
of annualrents carries only a penny, or others expreſſed in the reddendo. 
In this declarator the ſuperior producing his infeftment, needs not inſtru 
defender his vaſſal ©; and tho' the lands in queſtion be not expreſsly in 
perior's infeftment, but claimed by him as part and pertinent, he needs not jj 
ſtruct the ſame to be fo, unleſs the vaſial diſclaim him as ſuperior in that Part 
Spotrſ. non-entry, Lord Yeſter contra his vaſſals : neither needs he inſtruct that tie 
lands were void ſince the time libelled, becauſe that is a negative and proves jt 
ſelf, unleſs the vaſſal inſtruct that they were full. | 5 
| The decreet of general declarator is not perſonal againſt the vaſſal, to pay th 
nom-entry mails, &c. but is real againſt the ground of the tenement, for granting 
letters to poind and appriſe, and ſo the calling of an apparent heir is ſufficient 
But if the apparent heir be not called, but a perſon notourly known to have ng 
relation, it is a relevant defence competent to any party called, tho' deriving 10 
right from that defunct, Spotiſ. non-entry, Sir William Murray. 


6 


the ground may be poinded for the whole duties, yet poſterior deciſions have up- 
on good grounds cleared, that as to theſe, the ſuperior is but as the maſter of the 
ground, and as he Hhimſelf is in the caſe of ward; and therefore the ground cannct 
be poinded, neither is any liable but the intromitters with the fruits, July 16.167; 
RNeobead contra his vaſſals. Without this declarator of non- entry, the ſuperior or 
his donatar cannot enter in poſſeſſion of the void fee, and tho' he poſſeſs, he i 
comptable to the vaſſal for the mails and duties, Hope, non-entry, Brown on- 
tra M*Culloch of Barholme ; Febuary 3. 1631, Ogrie contra Murray of Hu. 
myre. But after declarator of non-entry is obtained, the ſuperior may enter in 


the tenements, by himſelf or his donatar, as if he were proprietar, and may 
out- put and in-put tenants therein, and hath the full profits and duties thereof 
which may be purſued as other ordinary actions; tho' it uſeth to be purſued un- 


whereupon the general declarator proceeded ; becauſe the decreet of the general 
declarator is only for the bygone mails, as aforeſaid, and therefore reacheth not 
after the date of the ſummons, after which the whole mails and duties are due, not 
only in ward-holdings and blench, but alſo in feus; and ſo it was found, that be- 
fore general declarator the feu-duty was only due, but that after general declarator 
the whole profits, July 19. 1631, E. of Kinghorn ; July 25. 1666, Harper; fl 
335 8 „%%% ooo 
VXVXIII. Non- entry is excluded v, firſt by the entry of the vaſſal and his infelt- 
ment, during the time thereof, even tho' the ſame was granted by him, who Wi 


be in reſpect the new ſuperior's right was not known, as neither being regiſtrate, 
nor any intimation nor action thereupon, Hope, non-entry, Arthur contra Laird! 


his expreſs conſent, by liferents or conjunct infeftments holden of him; for tho 


t See above, 5 6. H. . « See below II. 11. 29. » See below IV. 8. 7. 
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XXII. Tho' Crarg infinuateth, that the action of ſpecial declarator is real, and 


poſſeſſion any lawful way he pleaſeth, and may diſpoſe of the fruits and profits of 


der the name of ſpecial declarator, which takes the effect from date of the ſummons, } 


the ſuperior's heir, after his predeceſſor was denuded four ages before, which mul 


| Blebo. And if the vaſſal be infeft upon a charter from his predeceſſor, to be hol- 
den of the ſuperior, if the ſuperior confirm it, the infeftment is valid, and e- 
cludes the non-entry from the date thereof, and not from the date of the confir- 
mation, being ſimple, Hope, non-entry, Bartcun and Harvie contra Laird of Da. 
ſpro. 2. Non-entry is excluded pro rantPoy feus, terces of relics, liferents of hu- 
{bands ſurviving their wives by the courteſy of Scotland. Thele are introduced bf 
law, and are effe&ual without the ſuperior's conſent. 3. It is excluded allo by 


the vaſſal may enter to the fee, yet the liferent excludes the profit, and-therefor6 
during the ſimple liferent, the ſuperior cannot obtain declarator of 500.8 
4. By the ſuperior's conſent, it is alſo excluded by precepts of clare conſtat, which 
acknowledge the perſon therein mentioned, that he died laſt veſt and ſeized, as of fe 
during whoſe time the non- entry cannot be claimed; and likewiſe, by n 
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be vaſſal with a novo-damis, renouncing expreſsly non-entry, if it was granted 
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125 by the ſuperior, before the right was tranſmitted from him to the donatar. 5. It f \ 
excluded by the ſuperior s tacite, or preſumed conſent, by granting ſubſequent mus 
W : .-ftments, for the ſpace of forty years, March 19. 1629, E. of Angus and Dou- | þ 9 
27 las; June 25. 1629, Sir Mungo Murray; Hope, non entry, Ar:hur contra L. of | iy 
b: for thereby it is preſumed that the non-entry is relinquiſhed, not being 177K 
cCeunaimed nor reſerved all that time; which Craig obſerves to have been found IM 
A upon infeftments, continued by the ſpace of 36 years; but the beſt term, as be- 1 
W ing ordinary and known in law, is 40 years; and this is not by reaſon of preſcrip- 110 
W tion, which would only cut off profits of non-entry preceeding the 40 years, but Fl: 
W ic would take it away, during and after the 40 years. The like is very rationally 1 
obſerved by Craig *, to be inferred by three ſubſequent ſeiſins, having the ſame Wil |! 
Z preſumption as three ſubſequent diſcharges have, to infer exoneration of all by- j I 
I gones; but theſe muſt be of three ſubſequent heirs, and not by receiving three IP 
W /ib/eguent fingular ſucceſſors. The non-entry returning to the vaſſal or his heirs, HW 
they cannot make uſe of it againſt the ſub-vaſſals, eſpecially if they be liable to bl 
E warrant the ſub-vaſſals as to non-entry, or by abſolute warrandice generally; for $084 
E thereby the right to the non-entry is jus ſuperventens auctori accreſcens ſucceſſori; bl | 
but the ſub-vaſſals muſt pay their proportion of the expences of the gift“. But —_ 
non: entry is not excluded, becauſe it was gifted to the apparent heir of a ſuperi- Wi |: 
or of a ſub-vaſſal, which ſuperior was obliged in warrandice to his fub-vaſſal, ſeeing : Wh 
he was not heir, Spotiſ. non-entry, L. of Craichlaw contra Gordin of Barnerme and 1 
Maclie *. Neither is it excluded by any baſe infeftment, not being feu, tho' con- 48 

E firmed by the ſuperior, if it hold not of the ſuperior; for ſuch confirmations WH | 

| import only a paſſing from recognition, as is ſhown above . But feus exclude non- Z is i 1 

| entry (7 granted) while they were allowed by the acts of Parliament, as is there 3730 

| alſo ſhown. - Non-entry is not excluded by tacks ſet by the vaſſal, which tho! Wl |. 
they ſtand as real rights againſt purchaſers by ſtatute, yet have no effect againſt ww 0 

| ſuperiors, in prejudice of their proper caſualities. Neither is it elided by char- ; 14 


2 


$a) is 
\< Kod oh. 
r 
n * 


ters, or precepts granted by the ſuperior, tho' containing warrandice, till infeft- if i 
ment be taken thereupon, March 23. 1630, Hay, unleſs in the charter there was a = 
| renunctation of non- entry. Neither was it excluded by appriſing and charge there- 1 
upon, without offer of a year's rent of the land, or annualrent of the money, Fe“. 1 
3. 1081, Ker, Neither is it excluded becauſe the vaſſal was not in mora, being 
hindered by a queſtion of baſtardy againſt him, Spotiſ. non-entry, M. Kelzeah contra 
Napier of Wrightſhouſes. Neither doth the vaſſal's minority ſtop non-entry of 
| lands not being ward, nor reſtore the minor as leaſed ; for as it hath been ſhown, 
it is not the negligence of the vaſſal, but the nature of the right that infers non | 
entry: yet there is no doubt if it be by the ſuperior's fault, it will be a perſonal I 
excluſion againſt him. EO TC Co Lo rl ge e 
XXIV. Non- entry is moſt favourable, when extended to the retoured duties on- 
yer but as to the full rents, it is capable of many other exceptions, and doth not al- 
ways run from the citation in the general declarator ; as if a ſuperior raiſe his 
declarator, and alſo reduction of the vaſſal's ſeiſin, tho' he reduce the ſeiſin, he 
vill not have the full rents till the decreet of reduction and declarator, Nov. 26. 
1672, Earl of Argyle: yea, if the ſuperior do not inſiſt, but only uſe citation, 
which may be at the vaſſal's dwelling-houſe, and never come to knowledge; or . 
the vaſſal's being a pupil without any tutor, it is not like the Lords would ſuſtain . 
de whole duties from the citation, but from the time the vaſſal becomes contu- 
meious. And E. Qucenſberry having interpoſed Kelbead betwixt him and his 
"aſlals, who thereupon purſued declarator of non-entry, tho' Kelhead's infeftment 
us found null, yet the diſpoſition was found to carry a gift to the caſualities of 
e ſuperiority : but the vaſſals were only found liable for the rent after the in- 
terlocutor 
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3 deciſion is not found in Spotiſeword, Hope or Nicolſon. | | 
32. lg II. 19.17. * Craig II. 19. 16. See above, & 15. 5. t. z Above II. 3.28. 
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terlocutor ſuſtaining the diſpoſition as a gift of non-entry, July 16. 1675, Kelbeade 


gainſt his vaſſals: and where a tailzie was found to exclude a ſecond branch, ſo 1, 


as there was hope of a former branch, the lands were found in non-entry, a8 


the retoured mail, but not as to the full rent, ſeeing the heir did not forbeat h 


enter through wilfulneſs, but of neceſſity, July 24, 1677, Lord Melvill and Da. 


vid Melvill his fon. And where a ſingular ſucceſſor to the ſuperior purſued ng. 


entry, and it was not ſuſtained till he produced his progreſs from the acknowle. 
ged ſuperior, the full duties were not found due from the citation, Jan. 18, 16g, 
E. of Queenſberry *®. And Craig ** relates, that where the defunct died in batte 
for his ſuperior, non-entry ſhould have no place“ . The general declarator d 
non-entry, is for the neglect of the vaſſal's heir to enter; but the ſpecial deck. 


rator is only for his contempt, being interpelled by the citation in the general d. 
clarator. But the full rent is only due where contempt appears, and ſo if there 


be different pretenders to the ſuperiority, the apparent heir may call them all i 


diſcuſs their rights: but tho' he do not, he will not loſe the full rents, whil 
that competition laſteth ; yet if the ſuperior be denuded by infeftment on a dl. 
_ poſition, or by an appriſing expired, the pretence of not knowing the new ſy. 


perior will not be ſuſtained. In the caſe at the inſtance of the Duke and Duch- 


_ eſs of Hamilton againſt Mr. John Elleis, Feb. 17. 1691, concerning the non-enty 


of the lands of Eliſtoun, albeit there was a decreet of general declarator in fi 


contradictorio, yet in the ſpecial declarator Mr. John was only found liable from the 


date of the decreet of the general declarator, becauſe his author's infeftment wa 
granted by his ſuperior (to be held of him and) his heirs-male, who would hae 
been Abercorn, the Ducheſs being only heir of line. And in the purſuit the 


Duke and Ducheſs againſt Kettleſtoun, Feb. 1692, the infeftment by E. Marr, 


Lord of erection, was not ſuſtained, yet the full duties were neither found due 
from the citation on the ſummons of general declarator, nor from the decrect, 
becauſe the author's infeftment was to (hold of } the heirs-male of the ſuperior, 
who was Earl Abercorn ; but upon a decreet in foro, excluding Abercorn, the 
full duties were only found due ſince the production of that decreet “. v 
much tor excluding of non-entry : but we ſhall not here ſpeak of the common 
exceptions, which extinguiſh all rights, as preſcription, homologation, or the 
privilege of thoſe who are abſent reipublice cauſa; of which in their proper 

laces, e OD 1 135 
b XXV. As to the queſtion, Whether non- entry ſubſequent to ward whereiy 
the ſuperior or his donatar is in poſſeſſion, requireth any declarator; Craig and 
Skeen upon the word non-entry, are for the negative; but ſince, Had. and Dur! 
obſerve March 23. 1622, Leſfly contra Pitcaple, that the Lords found, that where 
the ſuperior purſued both for the ward and ſubſequent non-entry, that he or l 
donatars, not being in poſſeſſion by the ward, behoved to declare the non-entr), 


which would only carry the retoured mails till declarator ; but if the donatar 5 


in poſſeſſion by the ward, he might continue by the gift for three terms there- 
after ?. | by © (rg; hrcits 
XXVI. The next caſuality of the ſuperiority is, the Relief due by the vaſſal to 


the ſuperior, for his entering him in the fee, as the lawful ſucceſſor of the va 


ſal. And tho' relief be only conſiderable in ward-holding, and uſes to be ſub- 
joined to ward: yet all fees which require renovation, are liable to relief; a 
therefore relief is here immediately ſubjoined to non-entry. Relief is gener?” 


ly treated upon by the Feudiſts, the original whereof Cujace aſcribeth to the 


conſtitution of the Emperor Leo, extant in the Novels b, bearing it to be the c 


ſtom of ſeveral places, that the ſuperior ſhould have that year's rent, in won 


As this decifion is Rated in Lord Stair's collection, no judgment was given with regard to the time from whic 

the full duties were due; that point was reſerved to be afterwards determined. | 1 
** "The words of Craig are, ** Si prædeceſſor in acie pro reipublicæ ſalute aut dignitate pugnans occubueri® 
** "Theſe deciſions not found. | | 


* Craig II. 19. 19. 


See below, F 36. 8. 5. f. b Now. conſt. Leonis, c. 13. 
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be ſceceives a new vaſſal in his clientel *,, which therefore, by moſt of the fendal 
cCuſtoms, is extended to ſingular ſucceſſors of the vaſſals, who in ſome places, 
pay for their entry the fifth part of the price of the fee, and a fifth of that fifth; 
WS hereby, if the price were 100 crowns, the compoſition for the entry would be 
224 crowns. 

5 XXVII. But by the cuſtoms of England and France, the heir of the vaſſal, if he 
be minor, pays no relief, but he and his fee are in the hands of the ſuperior, as 
n ward or cuſtody, whereby the ſuperior hath the whole profits, more than is 
nt for the education and entertainment of the minor vaſſal, which ceaſeth with 
his majority, and there is no relief due: but if the vaſſal's heir at his death be 
major, his fee is liable to his ſuperior for relief; which diſtinction is mentioned in 
WW the Engliſh magna charta, and the quantity of the relief by heirs in England, 
b in ward-holdings or military fees 100 pounds Sterling for an earldom, 100 
merks for a barony, and 100 ſhillings for any other military fee, which is ob- 
WE liged to maintain one folder ; and if the fee be leſs, and liable only for a ſhare 
of the entertainment of a ſoldier, it is liable proportionally for relief. er 
= Relief, by the cuſtom of France, is for a barony 100 franks, and for any other 


© for every acre 12 deniers ; but if it be not a military fee, but that which the En- 


1 payment or performance, that reddendo is doubled the firſt year after the death 
of the vaſſal, the one half whereof is the relief, which is a real burden, for 
which the ſuperior may poind or diſtrinzie all goods upon the ground. But as 


ſcend to the iſſue of the firſt vaſſal, whoſe collaterals had no right, but were like 
| our kindly tenants, by the propinquity of blood; yet by the favour of the fupe- 
| rior, they were oft-times admitted in the fee, and were only liable for relief; 
| ſo if the ſuperior did receive a ſtranger, upon the reſignation of his vaſſal, he 
was to pay a relief, which in ſome places was the fiftieth part of the price. And 


| to ward-holdings, interpret it to be called relief, from redeeming or relieving the 
fee out of the hands of the ſuperior : but relief being a general feudal name, 
and many nations not allowing the ſuperior the whole profits of the fee, in 

the minority of the heir, and giving a relief in the caſe of ſingular ſucceſſors, 
that derivation muſt be too narrow ; and therefore it ſeems moſt quadrant to 
the common feudal cuſtoms, that relief ſhould import a ſublidy or aid to the 


| ſuperior. 25 
ing relief, becauſe, tho it frequently occurs with us, yet it hath been always 
kindly tranſacted betwixt the ſuperior and vaſlal : and there is ſcarce a contro- 
rerly or deciſion obſerved about it by any ſince the inſtitution of the college 
of juſtice, ſo that we mult reſt in the common cuſtom uſed bewixt ſuperior and 
afal, the nature of this caſuality ; and the opinions of ſome few of our law- 
Jer who have written upon it, Craig d handles the matter of relief, and faith, 
By our antient cuſtom, there was no relief due after ward.” But that it was 
the common opinion of lawyers at that time, that relief had only place in 
ward-holdings; and that it imported a year's rent of the fee, being the full pro- 
s thereof, when the ſuperior or his donatar were in poſſeſſion by the ward; 


* >» new retoured duty of the fee, as it is retoured by itſelf, or the ſhare of 
© retour of any barony or tenement, whereof it is a part. But Craig, with good 
3 Duu eee reaſon 


h This is copied from Craig IT. 20. 30. The conſtitution of Leo only appoints, that no more ſhall be taken 
de 5 managers of hoſpitals, c. at renewing the leaſes of their lands than one year's rent; what is here 


4 n * to the cuſtom of ſeveral places, is taken from Cujacius, and not from the conſtitution of Leo. 
II. 20, 30. 


military fee 15. But if it anſwer not to the entertainment of one ſoldier, it pays 
gliſh call ſockage, the reddendo whereof is not military ſervice, but ſome other 


© to ſingular ſucceſſors, the moſt ancient feudal cuſtoms, making fees only to de- 


by the cuſtom of France, it is the thirteenth part: therefore, from the original of 
| relief, the reaſon of its name may be conjectured; and thoſe who appropriate it 


We have the more largely conſidered the riſe and cuſtoms of nations concern- 


ut in other cafes only a year's rent, by the favourable accompt, that is one 
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taken infeftment thereupon, March 12. 1628, L. of Lauriſtoun ; which was upon 
the perſonal ſecurity given to the Sheriff at the infefting the heir, otherwiſe 


ring her life; or if it be in poſſeſſion of a huſband by the courteſy of Scotland: 


liferents, and it is oft-times neceſſary for him, to ſecure his creditors; in which 
caſe it is moſt favourable, that the ſuperior ſhould have a year's retoured duty, 


f. 
the ſuperior, whether King or ſubject ; but ſecurity by ſufficient caution muſt be Lip, 


; : | "Gd © 
riors are obliged to receive appriſers for a year's rent of the lands appriſed 


262 Unſtitutions of the law of Scotland. Book 11 WW 7; 


reaſon holds relief to be due at the renovation of every fee, to the heirs of the 
inveſtiture ; for the duplication of the feu- duty in feus, is due at the entry of eye. 
ry heir; and that without an expreſs clauſe in the reddendo, by the feudal ci. 
ſtom, which is generally acknowledged: and even when the duplication ; 
expreſſed, it doth ordinarily bear, ſecundum conſuetudinem feudorum : and Sj 
Thomas Hope, in his title of ward, is of the ſame opinion, in reſpect that the dy C 
precepts ifſued out of the chancellary, for infefting of heirs, even in feus r 5 
biench-holdings, bear, caprendo ſecuritatem, for the double of the feu, or blench. WK A wW 
duty. 5 


aſſig 
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ed o 
ter 
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XXVIII. As to the quantity of the relief, Hoe in that title holdeth it only to be „ ro 
the retoured duty, without exception, when the vaſſal or his donatar was in pol. the ſ 
e teftion”. And Sir Jobn Skeen in his treatiſe, de verborum ſignficatione, afſerteth tate! 
the ſame. It is alſo provided by act of Parliament 1587, cap. 74. That the par it. 
full avail of the relief be taken and compted for in exchequer, by She. chart 

riffs, Stewards and Baillies, without accepting any compoſition ; and that chr- him, 
ges be directed againſt perſons, who have gotten precepts of ſeiſin, or the She. own 


riffs or their deputes, or both, to poind for the ſums contained in the book erf ther 


« Refponde ;” which is a book of record in the chancellary, drawn off the pre- infeſt 
cepts of ſeifin to all heirs, and mentioning ſuch a Sheriff or Baillie where te judge 
lands ly, reſpordere, that is to count in exchequer for the ſums, which by tte ſo ex 
precepts of ſeiſin directed to him, he is ordered to take ſecurity for, which ſums more 
would be liquid, and known according to the new retour, and the feu or blenck of irt 
duty, but could not be known otherwiſe than by a proceſs of liquidation, pro- not fe 
ving the full yearly rent of the fee, as to which the Sheriff might not compone dhe v. 
or tranſact; and it is generally acknowledged, that when the full rent becomes elche: 


due, there is no real execution, by poinding of the ground ; but the ſuperior Now « 
hath the full benefit of the fee, as when it is in ward; and therefore the relief ing th 


which is debizum fiindi, muſt only be the retour=duty. „„ clared 
XXIX. Conform to this ſtatute it was found, that the relief might be recover- ther d 
cd, either by real action of poinding of the ground, or perſonally againſt the va | orand 
ſal, who had taken his precept of ſeiſin out of the chancellary, tho' he had not | judice 


and if 
. 
is only a real burden on the ground “.. Ts, ph 

XXX. If the fee be poſſeſſed by a relict conjunct fiar, the vaſſal's heir nes Wl be Ste 


not enter during her life, for her conjun& fee doth exclude all caſualities di- 2 


zard, | 
it will 
Sno 0 
priſer 
elcheat 


char ge 


v 


yet theſe will not exclude the fiar to enter to the property burdened with thoſe 


as he would have gotten it, after the conjunct fiar's death, at leaſt ſecurity for | 
to be paid after the conjunct fiar's death. _ „„ 5 
XXXI. The clauſe capiendo ſecuritatem will be in all precepts, notwithſtanding wha 
theſe liferents, and it will not ſtop the ſeifin of the heir, till he pay the relief 0 i 
Likeas 
judgers 
paſſu w 


an eaſy 


received therefor. _ | SB 3 = 
XXXII. In place of the relief to the ſuperior by the vaſſal's ſingular ſucce!- 
ſor, we have a compoſition introduced by ſtatute 1469, cap. 36. whereby lupe: 


for before that ſtatute, no ſuperior could be compelled to receive any other Va! 


than the heir of the firſt vaſſal provided by the inveſtiture : for tho' 1n diſpolir * In the 
ons, lands are ordinarily difponed to the purchaſer, his heirs and aſſignies; in after cl; 


aſſignies ow 
denudes ; 


= 1 ity (0 
* Tt does not appear from the deciſion here quoted, that the vaſſal's heir had given any perſonal N \terent-eſc 
the Sheriff, nor does the heir in that caſe ſeem to have been infeft at the time he was perſonally charges ö See ab 


heriff for the relief. 
See above, II. 3. 29 & 30. 
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aſſignies uſe not to be repeated in the charters, and the meaning of that clauſe in 
diſpoſitions hath been ſeveral tunes interpreted, that the diſpoſition may be aſſign- 
ed or transferred. But infeftment being once taken, aſſignies have no further 
jntereſt e; and that clauſe doth not fave recognition, when the ward: vaſſal infefts 
any other in the fee than his heir apparent, as was found in the caſe of the La- 
dy Carnegie, Feb. 5. 1663. And tho' a diſpoſition have no mention of aſſignies, 
before infeftment, while it remains perſonal, it is aſſignable; and a ſuperi- 
or who granted a diſpoſition by a minute, was decerned to receive the aſſigny to 
the minute, tho he was not in friendſhip with him, Jan. 29. 1673, Ogilvie *. This 
tute was by cuſtom extended to adjudications (except as to the year's rent) being 
the ſame in effect, but different in form from apprilings ; for the deſign of the ſta- 
tate being to ſatisfy creditors by a judicial alienation of the debtor's lands, ex 


paritate rationis, it was extended againſt the debtor's apparent heir, who being 
charged to enter heir, did not enter, and therefore lands were adjudged from 


him, to which he might have entered, either for his predeceſſor's debt or his 
own; whereupon the ſuperior is decerned to receive the creditor-adjudger, whe- 
ther for ſums of money, or for implement of diſpoſitions, and obligements to 


infeſt. But the cuſtom allowed not a year's rent to ſuperiors. for receiving ad- 


judgers*, July 21. 1536, Grier contra L. of Colſburn, till the year's rent was al- 


| fo extended to adjudications by act of Parliament, 1669, cap. 18. There is 
more reaſon for a year's rent to the ſuperior receiving adjudgers for implement 
of irredeemable diſpofitions, and the like reaſon tho' they be redeemable, but 
not for receiving liferenters adjudging upon their diſpoſitions, becauſe thereby 
the vaſſal is not changed, and the ſuperior hath the acceſſion of the liferenter's 
eſcheat. The ſuperior hath the like compoſition for entering of adjudications 
now come in place of appriſings; but there is a great alteration by the act bring- _ 
ing them in par! paſſu, for thereby a charge againſt the ſuperior to enter is de- 
clared as effectual, as if infeftment had paſſed, and cuſtom hath required no fur- 
ther diligence than that charge, fo that it will be to the detriment both of debt- 


or and creditor to urge actual infeftment, during the legal, and no unjuſt pre- 


judice to the ſuperior, ſeeing till then the adjudication is but pignus pretorinm, 


and if it be redeemed or ſatisfied, the vaſſal is unchanged, = 
The Lords of Seſſion have always taken a latitude in the modification of the 


year's rent, eſpecially if the ſum appriſed or adjudged for, be ſmall, and the lands 


be great ®: and they have allowed the appriſer or adjudger his option during the 
legal, to take infeftment or not, and yet not to be excluded from the rents of 


the lands, till he be ſatisfied, Dec. 3. 1672, Hay, But the appriſer runs that ha- 
zard, that if the debtor die before he be ſatisfied, if the land be holden ward, 
it will fall in ward, and relief by the debtor's death, and in non-entry ; for there 


no reaſon that the caſualities of the ſuperiority ſhould neithec fall by the ap- 


priter nor by the debtor i. But there is not the like reaſon, that the liferent- 


eſcheat of the debtor ſhould exclude the appriſer, if it fell after the appriſing and 


charge; for the liferent-eſcheat falls to the ſuperior with all the burdens. 


which affected it by the vaſſal, even with the burden of his tacks; and there- 


fore appriſing with a charge muſt be as effectual as theſe k, July 24. 1632, Rule **. 


Likeas the ſuperior can have only one year's rent from all the appriſers or ad- 


judgers. And now ſince appriſers and adjudgers within year and day come in par! 


faſu where one needs only to be infeft or to charge, there is leſs reaſon to give 
an caly modification of the year's rent to the firſt appriſer or adjudger, inſiſt- 


ing 


Kt In the caſe here mentioned. tho' aſſignies were not expreſſed in the diſpoſitive clauſe of the minute, yet in 
alter Clauſe it was declared that the lands ſhould be holden of the diſponer, by the diſponee and his heirs and 


iignie,. dee 24th Dec. 1073, inter eofd. 


4 It was found, Zune 28, 1607, Douglaſs, That notwithſtanding a charge upon an appriſing. the vaſſal was not 
nuded ; and that his liferent-eſcheat affected the lands. Theſe two deciſions are not contradictory. Tho' the 


"rent-eſcheat of the vaſſal does affect the lands, it is burdened with the appriſing and charge. 
vey above II. 3. 5. 3. © Sex below, III. 2. 49. f Sce above, F. 6. 3. H. t. s See above, II. 3. zo. 
below, III. 2.27. # See above, II. 3. 30. k See below, y 06. 5. . 
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ing for infeftment, than before ; becauſe one infeftment ſerves for all, and he wh, 


advanceth the fame, gets relief off the reſt, before they have acceſs to the rents! 


XXXIII. The prime caſuality of fees is ward®, which is not competent to al 
ſuperiors ; for ward is only competent in fees holden in military ſervice which 
have their denomination from this caſuality, being therefore called ward-holdino 
and that not by the tenor of the inveſtiture, which ſeldom mentioneth wall 
but by the Nature of it; for, when the fee is holden for military ſervice, or 3 
the Engliſh better expreſs it, by knight ſervice, extending not only to followirs 
in war, but to council and aſſiſtance in peace, then, when the vaſſal is unfit 0 
ſuch ſervice, the fee is open and remaineth in the hands of the ſuperior, or hi 
donatar ; and tho' this capacity might be in ſome ſooner in ſome later; yet it is fixed 
in men to their majority, at twenty one years complete; and in women, till the 
become fourteen years complete ; for then they are capable of huſbands, who 5 
do the ſervice required in the fee, Had. Dec. 20. 1609; and Jan. 27. 1610, 7 


| Kilbirme contra the heirs of Fairlie. What fees are holden ward we have cleared in 


the former title: it only now remains, that we hold forth the effect of thiscaſuality, 
g XXXIV. Ward reacheth the cuſtody of the perſon of the minor vaſſal, and of 
his lands holden ward, and hath its denomination rather from the former; for ward 


is as much as guard or cuſtody : the ſuperior or his donatar, is by the nature af 


this right, as a tutor to the vaſſal's heir; Craig obſerves, that he is preferable 
to all other tutors, except only the father of the heir whoſe fee deſcends from the 
mother, or ſome other perion; and that he is obliged as other tutors, to purſue the 


rights of the heir his vaſſal. Eut the courſe of time having turned this right from is 


antient inſtitution, ſo that the ſuperior hath leſs enjoyment of ſervice, but more 


of profit of the fee, there is the leſs regard to the pupil's education, with, or by the 


ſuperior to the effect he might be fitted for his ſervice ; and therefore other tutors, 


not only for the adminiſtration of the pupil's other means, but even for the cuſtody 


and education of his perſon, will be preferred n. 


XXXV. The main effect of ward then is, that thereby the ſuperior or his do- 

natar have, during that time, the full fruits and profits of the fee, and may te- 
move tenants, and do all other deeds that the proprietor might have done, and was 
| accuſtomed to do; as to continue the profits of a wood, if there be conſtant cut- 


ting; as being divided in fo many hags, that the firſt is ready by the time the laſt 


be cut; or of going heughs, as they were accuſtomed by the vaſſal; but he cannot 


cut more than the accuſtomed yearly hags of wood, or put in more coal-heughers 


| than the vaſſal had at his death, and ordinarily before; and he may remove and 


in-put tenants, and that without any preceeding declarator, or favourable accompt 
eſteeming the retour mail for the rent, as in non- entry; but he may immediate- 
ly purſue actions for mails and duties, removing, Ec. unleſs the ward be taxed, 
and then the ſuperior can have no more than the duties to which it is taxed : but 


for it, he hath not only the vaſſal, and all intromittors with the fruits, perſonal - 


XXXV I. Vet the extent of ward by the nature of the fee, cannot extend to the 
alienation, or conſumption of the ſubſtance of the fee, or any part or pertinent 


ly liable, but he may alſo poind the ground for the taxed duty. 


thereof, and this is cleared by the ſtatute, Parl. 1491, cap. 25. Whereby dona- 


tars muſt find caution not to waſte or deſtroy the biggings, woods, ſtanks, parks, 
meadows, or dovecoats, but to keep them in ſuch kind as they get them. Ward 
is alſo reſtrained by the ſtatutes confirming feus, of which formerly ; and thele 
ſtand valid againſt the ſuperior, during the ward; ſo do alſo all infeftments 
holden of him, either by reſignation or confirmation: but not infeftments to 
be holden of his vaſſal, unleſs confirmed by him; for albeit con/irmations by the 
king, which pals of courſe, do not take away the catualities of ward, &c. of the 


By act 20. Geo II. c. 50. the Tenure of lands in Scotland by wardholding, and the caſualities of ward, 
marriage, and recognition are taken away.—An equivalent in favour of {ubject-ſupzriors is aſcertained by 20 
Sederunt February 8. 1749. By the ſame ſtatute, 20 Co. II c. 50. the caſualities of ſingle and life- 
rent-eſcheat following upon denunciation for civil debt, and of marriage in feus cui maritagio, and clauſes 
non alienando fine conſenſu ſuperiorum, are diſcharged. - | 
m See above I. 6. 15. 


See below, III. 2. 27. See above II. 3. 74. 2. 
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King's vaſſals, which affect the fee of the ſub-vaſſals »; yet the confirmation of 
other ſuperiors of ſub-vaſſals rights, doth take off from them the ward *, ſecing 
he act 1606, cap. 12. doth only annul feus ſet by vaſſals, holding ward of ſub- 
ſects, without their ſuperior's conſent ; which was ſo found that the ſuperior con- 
ſenting to a feu granted by his vaſſal to a ſub-vaſſal, albeit the feu was under re- 


verſion, it was free of the ward and marriage of the vaſſal as to the ſub-vaſſal 


ſonar, <obich did only affect the vaſſal's intereſt, vis. the feu-duty, reverſion and 
back-tack, July 1. 1072, E. of Eglington. | 
Ward is alſo reſtrained by the terce of wives, and liferent of huſbands by the 


courteſy of Scotland, both which are introduced by law, and are valid without 


the ſuperior's conſent. But rentals and tacks ſet by the vaſſal, have only this ef- 
fect againſt the ſuperior or his donatar, that the tenants or labourers ſhall not be 
-emoved till the next W/b:7ſunday, after the beginning of the ward, paying the old 
accuſtomed duty, Parl. 1491, cap. 26. But then, the ſuperior, or his donatar 


may remove them, notwithſtanding their tacks be unexpired, which therefore 


ſleep during ward, but revive againſt the ſetter and his heirs, and endure as 
many years after the ward, as they were excluded by the ward, Haddingtoun, 
July 4. 1011, L. of Couter, where alſo the terce was found relevant to ex- 


clude the ſuperior ; yet ward is not excluded by annualrents holden of the 


vaſſal, March 21. 1629, Yeyms. But now ſince the act of Parliament 1606, pro- 


| hibiting feus without conſent of the ſuperior, theſe do not exclude the ward, or 


other caſualities of the ſuperiority, as to fees not holden of the King, which was 
even extended to the fees holden of the Prince, Hope, ward, La. Cathcart contra 


woſſals of Cathcart. And after the act of Parliament 1633, extending the foreſaid 


act 1606 to ward-lands holden of the King and Prince; no feus then granted 
(did exclude the ward or other caſualities) till the year 1641, when the effect of 


that act was taken away, and fo feus of lands holden of the King or Prince, were 


(again) valid till the reſciſſory act 1661, whereby the ſaid Parliament 1641 was 
reſcinded, Parl. 1661, cap. 15. So that now feus of lands holden of the King, 


Prince, or any other ſuperior, without their conſent, do not exclude ward or o- 


ther caſualities of the ſuperiority, except ſuch feus as were granted the ſeveral 


times they were allowed by law? ; but a charter upon an apprifing did exclude 


the ward, tho” no infeftment was taken thereupon during the vaſſal's life, as Hope 
obſerves, title ward, Hamilton contra tenants of Newburgh, becauſe the ſuperior's 
charter without ſeiſin, did import a gift of the caſualities, which might befal to 


the ſuperior q; 


infeftment thereupon, whereby the defunct was denuded, albeit it was to the be- 

hoof of his heir, L. of Ley. ot a 8 5 i 
During the legal, the ſuperior or donatar, as before the infeftment upon the 

appriſing, they might pay the appriſer, and take his right: ſo after they may re- 


deem him and exclude him **, it being againſt reaſon, that by appriſing (ſup— 


pole of a great tenement) for a ſmall debt, the ſuperior ſhould be ſimply exclu- 


ded, and it may be upon deſign. If an appriſer infeft poſſeſs, his ward falls, 


and not the former vaſſal's, tho the legal be not expired; but after the ward is 
fallen, tho” the ſuperior received an appriſer appriſing from the heir without 
proteſtation; yet it was found not to prejudge the ward by the death of the for- 
mer vaſſal, y 19. 1664, hoſpital of Glaſgow r. But a ſuperior was not excluded 
irom the ward by his vaſſal's death, becauſe an appriſer had charged him to en- 
ter him during that vaſſal's life, ſeeing that charge could not make the appriſer 


valial, by whole death ward would fall, and thereby make the ſuperior loſe his 


caſuality by the death of both the old 


vaſſal and the appriſer, unleſs the ſuperi— 


XX 


Or 


The contrary doctrine is 
vated by the vaſſal, and co 
generally 

* \\ 


to be found above, II. 3. 28. but here the author ſeems only to treat of feu. rights 
nfirmed by the ſuperior, —The iſt edition adds theſe words, F the right be feu only 
Without mention of the ward; ſeeing, c. | | ; 
. 1 G. reads thus, But there is much to be ſaid, that during the legal,. Sc.“ 

bg 


5 ts II. z. 32.4 2. where a confirmation paſſed in exchequer is ſaid to exclude forfeiture, 
z , 3 32. 


p See 
5 See below, III. 2. 20. r See above, 5 12. G. t. below, & 57. b. . 


; and he there obſerves, that a ward was excluded by appriſing and 
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or had been u mord att culpa, which was not found, unleſs a year's rent of the 
land, or annualrent of the money, and a charter were offered with a bond to Da 


what further the Lords ſhould modify, Feb. 9. 1669. Black. But a credit 
appriſing, tho' infeft, if he poſſeſs not the ward falls not by his death, becauſe hi; 


appriſing is but a legal diligence, which he moy renounce, or relinquiſh, and 
inſiſt by other diligence for payment *. 

If an appriſing and infeftment be ſatisfied or extinct by intromiſſion, the ward. 
lands appriſed become in the ſuperior's hands by ward, till the majority of the 
heir, July 20. 1671. Lindſay: in which caſe, the appriter was not found oblig. 


ed to reſtrict to his annualrent, to the effect that the donatar of the ward might 
have the ſuperplus, by the act of Parl. 1661. cap. 62. betwixt debtor and cre. 


ditor, whereby there is a power given to the Lords of Sefiton to cauſe appriſer 
reſtrict to their annualrent, which is only perſona], in favours of the debtor, if 
he demand it. | 5 | 
The benefit of ward, is alſo burdened with the maintenance and ſuſtentation 
of the heir, by virtue of the aforeſaid act, 1491, cap. 25. whereby a reaſonable 
tuſtentation according to the quantity of the heritage is appointed to the heir, if 
he have not lands blench or feu to ſuſtain him, and that fo be paid by the ſuperior 
and his donatar, and conjunct- fiars and liferenters of his eſtate ; the quantity whete- 
of is to be modified by the Lords, according to the quality of the heir. Hence i 
follows, that if the heir have only ward-lands of ſmall value, which cannot ex- 
ceed the heir's maintenance, the ſuperior can have no part of the fruits; this mo- 
dification takes place, not only when the heir hath no means; but tho' he had, 
if it was not ſufficient to entertain him, the ſuperplus is modified out of the ward- 
lands, and lands liferented proportionably. But here we ſhall ſay no more of the 
aliment of heirs by ward ſuperiors, or their donatars in this place; but you may 
ſee it in its proper place, | 5 „„ 
Thus it appeareth in what way the caſuality of ward is excluded, burdened 
or reſtricted, being always by law, or by the conſent and deed of the ſuperior; 
but no private deed of the vaſſal without the ſuperior's conſent, or appointment of 
law, can burden the fee when it is in the hands of the ſuperior, by ward, &. 
So that ſervitudes introduced by the vaſſal, as Helage, ways and the like, are not 
effectual againſt the ſuperior or his donatar, when the fee is in their hands; un- 
leſs ſuch ſervitudes be introduced by preſcription of forty years, or immemorial 
poſſeſſion, whereunto all parties having intereſt, their conſent is preſumed ; and 
therefore, in that caſe there is ground for ſuſtaining of the ſervitude, even againk 
the ſuperior, who might at leaſt have uſed civil interruption. Thus, marches {t 
by the vaſſal of conſent, or by cognition, whereto the ſuperior is not called, hath 


no effect in his prejudice during the ward, Feb, 8. 1662. Lo. Torphichen, except 


in the caſe of preſcription, as ſaid is”. F i 
As to the perſonal debts of the vaſſal, whether heritable or moveable, they do 
not affect the fee ile in ward, albeit Craig, lib. 2. Diegeſ. 20. & 20. relateth, 

that of old it was otherwiſe, and that the ſuperior had the ward, with the bur- 
den of entertaining the heir, and of paying the annualrents of his heritable 


e debts *, and that the cuſtom of wards in France is ſuch :” for which there 52 | 


great deal of reaſon ; ward being granted to ſuperiors, when debts were not 0 
man or fo great as now, fo that the ſuperior in gratitude had what was then ſu- 
perfiucus to the vaſſal ; but now the vaſſal may, and many have been ruined Of 
their heritable debts, running on in annual during the ward: but cuſtom having 
given the ward to ſuperiors ſimply, there is no remeid without a ſtatute, correc” 
tory of this cuſtom. The caſuality of ward may be enjoyed immediately by tie 
ſuperior, but is more ordinarily gifted to donatars, not only by the king, bot. 7 
1 . 


* Tatly 28. 1680, King's Advocate, The caſuality of marriage was in this caſe, ſound due by the heir of an 


appriſer infeft; but it does not appear whetker the appriſer was in poſſeſſion or not. | 6 
* See above II. 3. 30. See below III. 5. 3. u See below II. 7. 3. ” Regs 
jeſt. II. 42. 6. | | 
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other ſuperiors ; which donatars may do whatſover the ſuperior himſelf might ; 
becauſe they act by his right, and are in effect his aſſignies: ſo that if gifts be 
oranted to more donatars, the firſt intimation or diligence will be preferred ». 

? Gifts of ward and of non-entry were accuſtomed of old, to be granted by the 
exchequer together, bearing, not only for bygones, but for time coming 
« till the entry of the righteous heir or heirs : * And albeit gifts of ward run ſtill 
in the ſame ſtile, yet by the acts and cuſtoms of exchequer, ward and non-en- 
try are ſeveral caſualities, and paſs by ſeveral gifts - and notwithſtanding the fore- 
aid clauſe, the gift of ward reacheth only during the time of ward, and three 
terms thereafter, if the lands run in non-entry *; but ward was not found to 
vive right to three terms full rent, (here the donatar was not in poſſeſſion during 
the ward) Dec. 2. 1680, L. of Dun *. And albeit the gift contain relief, yet 
that caſuality, as Zope obſerveth *, is always demanded by the exchequer, and 
counted for by the Sheriff, being but a ſmall duty of the retoured mail, as a gra- 
tuity to the ſuperior at the vaſſal's entry: and in that ſame place, he faith, © that 


a under the gift of a imple ward, is not comprehended taxed ward, which being 


« taxed is as a feu-duty, and rather as a part of the King's ordinary revenue, than 
« acaſvality:” upon which ground the Earl of K:nghorn, as tutor to the Earl of 
Errol, having gotten a gift of his ward, without mention of taxt-ward, he was 
neceſſitate again to take a new gift for the taxt-ward, and gave a conſiderable 


4 compoſition, and did not adventure to put the matter to debate before the Lords 


of Seſſion, whether his gift would have been extended to taxt- ward or not. 
XXXVII. The 4th caſuality of ſuperiority, is called the marriage of the de- 
func vaſſal's heir, by which is underſtood the value of his tocher. There is no- 


| thing of this in the common feudal cuſtoms: it is in uſe in France and E, gland; 


and Craig relates, that it was introduced in England in the reign of Henry III. and 


feu. holdings of the as. 


from thence came to us; but it is more likely that we had it ſooner ; for King 
Malcolm Kenmore gave out all his land to his ſubjects, reſerving the ward and mar- 
| rlages of their heirs, which is long before Henry III. of England, 


XXXVIII. Craig II. 21. 4. ſtates this caſuality in a power of the. ſuperior, 
whereby he may marry the heir of his vaſſal who died laſt infeft at his pleaſure, 


but without diſparagement; by this ſuppoſition, the benefit of the heir's marriage, 
| would only be a penalty in two caſes ; the one, if the defunct's vaſſal's heir mar- 
ty without obtaining his ſuperior's conſent, his fee ſhould be burdened with a 
| {uitable avail of the tocher, which he did or might get; but if his ſuperior did of- 
| fer g ſuitable match, if he did marry another, he ſhould pay the double avail of his 
| tocher, | VVV WO Os „ 


XXXIX. Yet in the common opinion the double avail is only penal. And the 


| lingle avail ariſeth from the nature of proper fees, or ward-holdings, according 
| © what a fee is underſtood to comprehend, by the cuſtom of this and other nati- 
ons, who hold this caſuality ; and therefore it is debitum fund! as ariſing from the 


nature of the fee, or from the expreſs tenor of the inveſtiture, as is in ſeveral 
AL. And therefore the avail of the marriage being declared, an appryſing, or 
judication on that decreet, is preferable to all other appriſings or adjudications, for 
the debts or deeds of the defunct-vaſſal, his predeceſſors or heirs, aibeit they were 
prior, as was found Dec. 17. 1673, Hadden. 5 
ALI. But the avail of marriage doth not affect the apparent heir perſonally, 
4%. 5. 1681, L. of Dun, and therefore cannot affect any other part of his eſtate 
ut the ward- fee, or the feu cum maritagio; tho' there be one deciſion in the 
Gale of Arbuthnct contra Keiths, Feb. 25. 1662. where it was found, that if the 


al of the marriage was more worth than the ward-land, the heir was liable 


Perlonally, in ſo far as exceeded the ſame, which hath never been ſeconded, nor 
bught to be drawn in example. . 
1 XLII. It 


* Feope minor Pract. Ed. 1734- tit, iv. § 6. xx See above 


er below III. 3. 1. 
25.0. f. 2 See below, § 48. 5. . 


xxx Hope minor Pract. tit. iv. f 19. 20. 
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or had been in nord aut culpa, which was not found, unleſs a year's rent of the 
land, or annualrent of the money, and a charter were offered with a bond to Pay 
what further the Lords ſhould modify, Feb. g. 1669. Black*. But a credit 
appriſing, tho' infeft, if he poſſeſs not the ward falls not by his death, becauſe hi 
appriting is but a legal diligence, which he may renounce, or relinquiſh, ang 
inſiſt by other diligence for payment **. 

If an appriſing and infeftment be ſatisfied or extinct by intromiſſion, the ward. 
lands appriſed become in the {uperior's hands by ward, till the majority of the 
heir, July 20. 1671. Lindſay: in which cafe, the apprifer was not found oblig. 


ed to reſtrict to his annualrent, to the effect that the donatar of the ward might | 


have the ſuperplus, by the act of Parl. 1661. cap. 62. betwixt debtor and cre. 
ditor, whereby there is a power given to the Lords of Seſſion to cauſe appriſerg 
reſtrict to their annualrent, which is only perſonal, in favours of the debtor, if 
he demand it. 5 | 1 
The benefit of ward, is alſo burdened with the maintenance and ſuſtentation 
of the heir, by virtue of the aforeſaid act, 1491, cap. 2 5. whereby a reaſonable 
luſtentation according to the quantity of the heritage is appointed to the heir, if 
he have not lands blench or feu to ſuſtain him, and that 70 be paid by the ſuperior 
and his donatar, and conjunct- fiars and liferenters of his eſtate ; the quantity where. 
of is to be modified by the Lords, according to the quality of the heir. Hence it 
follows, that if the heir have only ward-lands of ſmall value, which cannot ex- 
ceed the heir's maintenance, the ſuperior can have no part of the fruits; this mo- 
dification takes place, not only when the heir hath no means; but tho' he had, 
if it was not ſufficient to entertain him, the ſuperplus is modified out of the ward- 
lands, and lands liferented proportionably. But here we ſhall ſay no more of the 
aliment of heirs by ward ſuperiors, or their donatars in this place; but you may 
ſee it in its proper place t. )) i 
Thus it appeareth in what way the caſuality of ward 1s excluded, burdened 
or reſtricted, being always by law, or by the conſent and deed of the ſuperior; 
but no private deed of the vaſſal without the ſuperior's conſent, or appointment of 
law, can burden the fee when it is in the hands of the ſuperior, by ward, &. 
So that ſervitudes introduced by the vaſſal, as Hirlage, ways and the like, are not 
effectual againſt the ſuperior or his donatar, when the fee is in their hands; un- 
leſs ſuch ſervitudes be introduced by preſcription of forty years, or immemorial 
poſſeſſion, whereunto all parties having intereſt, their conſent is preſumed ; and 
therefore, in that caſe there is ground for ſuſtaining of the ſervitude, even againſt 
the ſuperior, who might at leaſt have uſed civil interruption. Thus, marches {t 
by the vaſſal of conſent, or by cognition, whereto the ſuperior is not called, hath 


no effect in his prejudice during the ward, Feb, $. 1662. Lo. Torphichen, except 


in the caſe of preſcription, as ſaid is . on rn 
As to the perſonal debts of the vaſſal, whether heritable or moveable, they do 
not affect ihe fee ie in ward, albeit Craig, lib. 2. Diegeſ. 20. & 20. relateth, 
that of old it was otherwiſe, and that the ſuperior had the ward, with the bur- 
den of entertaining the heir, and of paying the annualrents of his heritabic 
{© debts ®, and that the cuſtom of wards in France is ſuch : for which there 1s? 
great deal of reaſon ; ward being granted to ſuperiors, when debts were not ſo 


many or ſo great as now, ſo that the ſuperior in gratitude had what was then ſu- 


perfiuous to the vaſſal ; but now the vaſſal may, and many have been ruined by 


their heritable debts, running on in annual during the ward: but cuſtom having 


given the ward to ſuperiors fimply, there is no remeid without a ſtatute, correc” 
tory of this cuſtom. The caſuality of ward may be enjoyed immediately by the 
luperior, but is more ordinarily gifted to donatars, not only by the king, bat 

5 | | | = | Other 


** Judy 28. 1680, King's Advocate, The caſuality of marriage was in this caſe, ſound due by the heir of an 
appriſer infeft; but it does not appear whether the appriſer was in poſſeſſion or not. 

See above II. z. zo. t See below III. 5. 3. u See below II. 7. 3. 
Jeſt. II. 42.6. | 
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other ſuperiors; which donatars may do whatfover the ſuperior himſelf might; 
becauſe they act by his right, and are in effect his aſſignies: fo that if gifts be 
\nted to more donatars, the firſt intimation or diligence will be preferred . 
Gifts of ward and of non-entry were accuſtomed of old, to be granted by the 
exchequer together, bearing, * not only for bygones, but for time comin 
« till the entry of the righteous heir or heirs: And albeit gifts of ward run till 
in the ſame ſtile, yet by the acts and cuſtoms of exchequer, ward and non-en- 
try are ſeveral caſualities, and paſs by ſeveral gifts; and notwithſtanding the fore- 
ſaid clauſe, the gift of ward reacheth only during the time of ward, and three 
terms thereafter, if the lands run in non-entry *; but ward was not found to 
give right to three terms full rent, (here the donatar was not in pufſeſſion during 
the ward) Dec. 2. 1680, L. of Dun XR. And albeit the gift contain relief, yet 
that caſuality, as Zope obſerveth **, 1s always demanded by the exchequer, and 
counted for by the Sheriff, being but a ſmall duty of the retoured mail, as a gra- 
tuity to the ſuperior at the vaſſal's entry: and in that ſame place, he ſaith, „that 
« under the gift of a ſimple ward, is not comprehended taxed ward, which being 
« taxed is as a feu-duty, and rather as a part of the King's ordinary revenue, than 
« a caſuality: upon which ground the Earl of Kinghorn, as tutor to the Earl of 
Errol, having gotten a gift of his ward, without mention of taxt-ward, he was 
neceflitate again to take a new gift for the taxt-ward, and gave a conſiderable 
compoſition, and did not adventure to put the matter to debate before the Lords 
of Seſſion, whether his gift would have been extended to taxt-ward or not. 
XXXVII. The 4th caſuality of ſuperiority, is called the marriage of the de- 
funct vaſſal's heir, by which is underſtood the value of his tocher. There is no- 
thing of this in the common feudal cuſtoms: it is in uſe in France and E gland; 
and Craig relates, that it was introduced in England in the reign of Henry III. and 
from thence came to us; but it is more likely that we had it ſooner ; for King 
Malcolm Kenmore gave out all his land to his ſubjects, reſerving the ward and mar- 
rages of their heirs, which is long before Henry III. of England. | 
XXXVIII. Craig II. 21. 4. ſtates this caſuality in a power of the ſuperior, 
whereby he may marry the heir of his vaſſal who died laſt infeft at his pleaſure, 
but without diſparagement ; by this ſuppoſition, the benefit of the heir's marriage, 
would only be a penalty in two caſes ; the one, if the defunct's vaſſal's heir mar- 
ry without obtaining his ſuperior's conſent, his fee (ſhould be burdened with a 
ſuitable avail of the tocher, which he did or might get; but if his ſuperior did of- 
fer a ſuitable match, if he did marry another, he ſhould pay the double avail of his 


or 
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XXXIX. Vet in the common opinion the double avail is only penal. And the 
lingle avail ariſeth from the nature of proper fees, or ward-holdings, according 
c what a fee is underſtood to comprehend, by the cuſtom of this and other nati- 
ons, who hold this caſuality ; and therefore it is debitum fund: as ariſing from the 
| Nature of the fee, or from the expreſs tenor of the inveſtiture, as is in ſevera! 
feu-holdings of the king. % . 5 
AL. And therefore the avail of the marriage being declared, an appryſing, or 
*ucication on that decreet, is preferable to all other apprifings or adjudications, for 
the debts or deeds of the defunct,- vaſſal, his predeceſſors or heirs, albeit they were 
prior, as was found Dec. 17. 1673, Hadden. 5 
ALI. But the avail of marriage doth not affect the apparent heir perſonally, 
4%. 5. 1681, L. of Dun, and therefore cannot affect any other part of his eſiate 
ut the ward-fee, or the feu cum maritagio; tho' there be one decifion in the 
Cale of Arbuthnet contra Keith, Feb. 25. 1662. where it was found, that if the. 
| ail of the marriage was more worth than the  ward-land, the heir was liable 
Perlonally, in fo far as exceeded the ſame, which hath never been ſeconded, nor 
bought to be drawn in example 5 | 


XLII. It 


PP on below III. 3. 1. * Hape minor Pract. Ed. 1734. tit. iv. I 6. xx See above 
Ts xxx Hope minor Pract. it. iv. f 19. 20. See below, § 48. b. f. 
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XLII. It is not the want of the ſuperior's conſent, which gives him the avail of the 
vaſſal's heir's marriage, as was found in the caſe of Campbel contra L. M*Naughyy 
on. 3. 1677. where the ſuperior's being preſent at the marriage, did not excly x 
him from the ſingle value“; yea, the ſuperior's ſubſcribing witneſs to the vaſly; 


contract of marriage, was not ſuſtained to exclude the ſingle value, Feb. 2 5. 1662 


Arouthnot. 

XLIII. The ground of the reſtriction of the avail of marriage, ought chiefly t 
be taken from the riſe and deſign of this caſuality, which ſome do attribute to the 
ſuperior's power, as tutor to his ward-vaſſal, whom he kept in his cuſtody, an! 
educate for his ſervice in the war, which the name of ward infinuateth ; for wary 
or guard is a fence or cuſtody. But this cannot be the true cauſe of this caſualit, 
ſecing that tutorial truſt behoved to be in favour of the vaſſal, directing him in 
his choice of a match, and could not be fo far turned to his prejudice, as to make 
his fee liable to a double avail, if he refuted the faperior's offer of a match without 
diſparagement, and married another. „„ 

XLIV. Others therefore hold the cauſe of this caſuality, to be for preventing 
the vaſſal's marrying with a family in enmity with the ſuperior; but that would 
be too narrow a ground; for thereby the avail of a marriage would only be due, 


if the vaſſal's heir did actually marry with a family in enmity with the ſuperior, 


and ſo would never be due, if the vaſſal's heir never married, or where he mar- 
ried with his ſuperior's relation, or known friend, and yet neither of the ſaid caſes 
doth exclude a fingle avail. . e e 
XLV. We muſt therefore inquire for a more adequate and rational ground af 
this caſuality, which appears very clearly to be thus; that by the nature of ward- 
Holding as 1t was when firſt introduced, being for military ſervice, and being a 
gratuitous donation, that ſervice was not as an equivalent cauſe, ſeeing the occaſ- 


ons of war were uncertain, but was as a grateful acknowledgment of the vaſil; 
and therefore when the vaſſal was not in capacity for ſervice in war, the ſuperior 


reſumed his fee into his own hand, during the vaſſal's minority, and was not 


thereby obliged to aliment the heir, as appeareth by 25th act Par. 1491, ordain- 
ing wardators, that is, all having right to the ward of a vaſſal's heir, whether 


ſuperior or donatar or aſſigney, to give a reaſonable living for ſuſtentation of the 


Heir, according to the quantity of the heritage, if the heir hath no blench or feu- 


lands to ſuſtain him on; ſo that before this act, the heir had no aliment out of 


bis fee during his minority, and by the act he had no aliment from the ſuperior, | 


if he had feu or blench lands to ſuſtain himſelf ; ſo that formerly the heirs of 
ward -vaſlals, were redacted to extreme penury in their minority, if they had no- 


thing elſe but their ward-fee. For remeid whereof, mutual burdens were intio- 
duced upon the ward-fee, vg. That the ſuperior ſhould aliment his minor valial, 


and in recompence thereof, he ſhould have the avail of his tocher; but being 


obliged only to aliment the heir, and not to aliment him and his family when be 
were married, therefore his tocher belonged to himſelf ad ſuftinenda onera matri- 
m7, till he came to majority, and might enter to his fee, and have the full pro: 
ts thereof. „% wy 
XLVI. The avail of which tocher, hath certainly been of old the tocher the vaſll | 
got, wherein the fuperior had this juſt intereſt, that 4% his vaſſal ſhould impru- 
dently marry, getting too {mall a tocher, the ſuperior might offer him a match 

with a better tocher ; and if he refuſed it, and married the other, the avail ſhov! 
be eſteemed as equivalent to the tocher he might have had, and that in conlide- 
ration not only cf his ward-fee, but of all other his eſtate, real or perſona 
which was very rational and ſuitable to the time that the avail of mar lag, 
was introduced, when perional debts were very rare; and therefore the vali | 
might well pay the avail of his marriage when he came to his fee, without any! 


XLVII. But 


- * N — . * = al 
* The defence in this caſe war, that the ſuperior, by an anſwer he wrote to a letter from the "I 
nad approved of the marriage. This defence was firſt repelled, Dirleton, January 3. 1677, but the dec | 
Was afterwards altered and the defence ſuſtained, Dirleton, fanuary 17 167% | 
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XLVII. But ſince perſonal debts came to be ſo frequent, the avail of marri- 
age is only in relation to the free eſtate, real or perſonal of the vaſlal, and cu- 


here is a latitude to the Lords, to modify according to the circumſtances ; and 
wy the double avail, it never exceeds three years free rent: But it is ſo little fa- 
2 1 8 and hath ſo many ſolemnities, that I never obſerved, ſince the inſtitution 
Aide College of Juſtice, the double avail to be found due; the method of obtain- 
55 it being ſo contrary to all the deſigns pretended for this caſuality: for there- 


fal will accept, but of defign to get a double avail ; wherein nothing appears of 


thing to prevent marrying with an unfriendly family. oj 
But the ſingle avail is favourable, as a real burden upon the fee, and hath for 
recompence the aliment of the vaſſal's heir, and is a burden which the vaſſal may 


hear, without hazard of ruin, or great diſtreſs, being oft-times within the value of the 


E tocher the vaſſal gets, and never above what by prudent management he might 
1z get, cuſtom having fixed it to about two years free rent; ſo that tho' the vaſlal 
| marry an heretrix of a great eſtate, and ſhe diſpone the fame to her huſband, yet 


he pays no more, as was found June 14. 1673, Gibſon k. And there is no exten- 


tion upon the conſideration of his perſonal qualifications, by his birth, beauty, 
vigour or reputation; but only in conſideration of his eſtate, wherein the tocher 


bs not accounted any part of his eſtate, becauſe the avail comes in place of it. 


XLVIII. There is one burden which may befal the vaſſal, and ſeems exceſ- 


five, When he hath a ſmall ward-fee, and a conſiderable eſtate beſide, two 


years of his free rent may be of more value than the fee itſelf, which he can- 


accept a reſignation ad remanentiam *; and ſeeing fees or feudal contracts, having 
mutual preſtations, if there be a contract in writ, the ſuperior at no time is ob- 
liged to accept a reſignation, and always there is ſuch a tacit feudal-contra&t. 


cannot avoid it, ſeeing it is by the increaſe of his fortune; and if he accept it 
after his other eſtate, he may blame his own imprudence . Yet he hath this 
remedy, that by acquiring a ward-holding of the King, who 1s the moſt benign 
ſuperior, his marriage is only due to the King, tho' he be not the eldeſt ſuperior, 
by his royal prerogative, who is always favourable, if application be made to pre- 
vent a rigorous donatar, DS . 


XLIX. That the burden of the avail of a marriage may be eaſy, albeit a vaſ- 


lal have many ward-fees, holden of the ſame ſuperior, or of different ſuperiors, 


otherwiſe to the eldeſt ſuperior. And on the other part, that ſuperior, to 
whom the marriage is due, is only liable for maintenance of the heir, which is a 
further evidence of the true riſe and defign of this caſuality,as hath been expreſſed. 

L. Yea, tho' the marriage were taxed by the King, it excludes any other ſu- 
perior, as was found Fuly 19, 1672, E. Argyle ; where it is expreſsly determined, 


a taxed marriage becometh like a feu-duty, ſo that if a vaſſal have ſeveral ward- 
fees with taxed marriages, he ſhould pay all the taxed duties, yet the King by 
his prerogative excludes any other ſuperior. But where a vaſſal holds ſeveral 


imple ward, wherein the duty of the taxed ward is deduced, as was decided, 
Feb. 24. 1675, King's Advocate. | 8 | | 
* The queſtion here was, with regard to the extent of the marriage of a female vaſſal. It was contended, 
that the total free value of her eſtate ought to be conſidered as the avail of the marriage ; becauſe ſhe might rea- 
ſonably expect to marry a gentleman of an eſtate equal to her own. This was repelled, tho' the caſe of the do- 

War was remarkably favourable. | 
his is taken from Craig III. 1. 9. who mentions a caſe where the apparent heir was not allowed to re- 


aner his ward fee. The contrary dorine is to be found above, $ 41. 5. 7. 
bee below, II. 11. 6. | 


ſtom hath fixed the fingle avail about two years free rent of the vaſſal, wherein 


in the ſuperior or his donatar, do never offer a match which he believes the vaſ- 


tutorial truſt, or of that ſtrict confidence between ſuperiors and vaſſals; nor any 


not avoid during the time of the ward; for the ſuperior is not then obliged to 


Yet if the vaſſal did firſt receive his ward fee, he ought not to complain, tho' he 


he is liable but for one avail, and that to the King if he be one of the ſuperiors, or 


that one marriage can only be due for one vaſſal : and it was not reſpected, that 


ward-fees of the King, ſome taxed, ſome ſimple, he gets but one avail for the 
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LI. When there is a Prince, he being a ſubject, a ward-holding of the King 
exciudes the avail of the marriage due to the Prince ; but when there is no Prince 
the marriage of the vaſſal of the principality is not excluded by an anterior ſu. 
perior; becauſe then the King enjoys the principality, not as a ſubject Pring, 
but as a ſovereign Prince, and fo hath the ſame prerogative as in the royalty, 4 
beit he gives his charters as Prince and Steward of Scotland ; yet not as a Prince 
ſubje& as his ſon would be, nor as ſupplying the vice of the Prince, for he; 
not comptable to a ſuperveening Prince, as was found, Jan. 9. 1680, Purves $. 
licitor. Yet if the King in the minority of the Prince, infeft ward-vaſſals of the 
principality as adminiſtrator to the Prince, he is comptable to the Prince, and hi 
royal prerogative doth not exclude anterior ſuperiors. | | 

LII. Yea it is alſo conſequent, that if the King acquire a ſuperiority, by buy. 
ing the fame, it is in privato patrimon!o, and therein ztitur jure communi, and 
doth not exclude an elder ſuperior. | 

LIII. There is no marriage due, if the vaſſal's heir apparent was married in 
his predeceſſor's lifetime, which gave occaſion to think that the riſe of this ca. 
ſuality was by the tutorial power of the ſuperior, which being excluded by the 
lawful adminiſtration of the father, the ſuperior could not claim his vaſſal's to. 
cher for his neglect or contempt : but this is too narrow a ground; for tho the 
vaſſal's predeceſſor be not his father nor grandfather, but a collateral, there is no 
tocher due; but the true cauſe is evident enough, that here the vaſſal's heir 
(while in ward) hath no tocher to expect, being married already, and ordina- 
rily his tocher applied for his predeceſſor's debt; and therefore a ſuperior can- 
not claim a tocher where the vaſſal can have none, nor could he claim a to- 
cher, if it were known that his vaſſal were impotent and incapable of mar- 
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ri. IV. Saperiority and its Caſualities, &c. 1 
3 | Meth the determination of the ward, who if not married then, is held as 
bearing fraudfully in prejudice of the ſuperior, and therefore is liable for a 
F | marriage, tho' he never Marry. 5 3 ; 

W This cigorous extenſion hath one deciſion for it, that every apparent heir of a 
Ward vaſſal, attaining to the marriageable age, tho' dying during the ward un- 
married, heaps as many avails of a marriage upon the fee; his was found, July 
11. 1622, French and I. of Thorniedyſes, which the Lords declared they would 
obſet ve thereafter, in al! ſuch caſes of marriage; yet they emitted no act of ſe- 
gerunt thereupon, to certify the lieges againſt miſtakes of the juſt intereſt of ſu- 
periors: but Durie declares it was never ſo decided before at any time, which 
E © Aciently inſinuates, that his judgment was contrary. It was again attempted in 
mme cafe of Dict/on of Headrig, Nov. 14. 1035, where two apparent heirs had died 

un married, and the donatar of the marriage of the firſt having purſued the ſe- 
EZ cond, not for his own, but for the marriage of his elder brother, who dying 
F pendente proceſſu, the ſame donatar of the firſt brother purſues the third brother 
or the marriage of the firſt, wherein there was no more done but this dilator 
EZ proponed and repelled, viz. no proceſs, becauſe the third brother was not char- 
® ved to enter heir, and fo there was no paſſive title againſt him tor his brother's 
EF marriage, which the Lords did moſt juſtly repel; becauſe an action for the a- 
voail of a marriage is deciaratoriè, not pelitoriè, and only for affecting the ground, 
and ſo is competent againſt any apparent heir: but there is no act or decreet 
E” {iftained for the avail of the marriage of the firſt brother, who died during the 
ward unmarried; and as there was never a deciſion before that of French, ſo, 
E for ought I could ever obſerve, there was never one fince, and I hope never 
E ſhall be; for it is no way conſiſtent with the deſign of this caſuality, that a 
foundation ſhould be laid to ruin a vaſſal, and is very incongruous to other ca- 
ſes; for if the vaſſal's heir ſhould marry never ſo oft, he is but liable for one 
E avail, even tho' he held ſeveral ward-fees of the ſame, or divers ſuperiors, 
how incongruous then would it be, if the fee ſhould be burdened for all the heirs 
that ſhould happen to die unmarried during the ward: for in the ſaid caſe of 
= Headrig, there were three brothers ſucceeded unmarried, and there might been 
many more; for it is no rarity for a vaſſal to die, and leave many children, who 
may alſo die during the ward; ſo Jobn Campbell of Skeldon told me, that he ſuc- 
© cceded to his father in a ward-fee, being the ſeventeenth ſon. 
| But the great objection would be, that the vaſſal's heir is marriageable at his 
age of fourteen complete, and therefore he may be then required to marry, and 
it he doth not, but refuſe a match offered without diſparagement, he is contu- 
macious, and he muſt be repute fraudulently to forbear to marry, in prejudice of 
dis ſuperior, I never found any example of an heir required to marry at his age 
of fourteen ; and it were far rather to be accounted fraud in the ſuperior ad cap- 

E tondum lucrum, being under the pain of paying the double avail ; and on the o- 
ther hand, the vaſſal could pretend no prejudice, that if he did not marry before 
he were twenty one complete, he were made liable for the fingle avail ; yea if he 
vere required during the twentieth year of his age, and refuſed an offered match 
without diſparagement, that he were made liable to the double avail. But if the 1 
riſe and deſign of this caſuality be conſidered, which at firſt was the real tocher, WH. 
the vaſſal happened to get without fraud; or becauſe getting leſs, was no hurt to 14.89 
him, but to the ſuperior, therefore the ſuperior might, ſo ſoon as he could evi- 
ence the heir's ſuit, treaty or proclamation of marriage, offer him another ; that 
lo he might not only have that tocher which he got, but which he might have 
>Mten ; but now when cuſtom hath determined the avail whatever the tocher ; 
Were, there is no ground for requiſition, till the laſt year of the ware. 1 
Wh if a major ſucceed as apparent heir, unmarried in his predeceſſor's time, 
5 continue unmarried a year after his predeceſſor's death, though he be not 
Aauned, his fee may be burdened with a fingle avail ; or if at the ith of that 
Pear an offer be made of a match without diſparagement, he might be liable for 0 
po, | the 13 
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the double avail, becauſe he may be preſumed to forbear fraudulently in prejudis 
of his ſuperior, in the ſame manner as a minor forbearing to marry till the Ward 
be ended. | | 
LV. But this queſtion yet remaineth undetermined, at what age of the way. 
vaſſal the avail of his marriage may be declared, and in relation to what time hi 
eſtate is to be counted. There was occaſion for determination of this point in 
the declarator of the marriage of the Laird of Dalmagbie, who ſucceeded to: 


ward fee, firſt to his mother before he was fourteen complete, and then his fl 
ther died at his age of ſeventeen or eighteen, and ſhortly after he married; the 


donatar inſiſted for the avail of his marriage according to the free rent he ha 


when he married, before which time his father's eſtate fell to him, that was much 


more confiderable. The defender alledged that his eſtate could only be confider. 


ed at his marriageable age of fourteen, and there were ſeveral interlocutors ſql. 
taining that alledgeance, but ſtopped again. The Lords inclined much to ek 


the vaſſal ſo far as law would allow, eſpecially being a gift in gros granted to the 
donatar of the wards of ſeveral years; but certainly the general rule of.eſtimatin 
ſhould be the time of the vaſſal's marriage; or being required in-the-current 
year before the termination of the ward; ſeeing the firſt deſign was, that the ſu- 
perior ſhould get his vaſſaF's techer, the value of it ſhould be eſtimate when him. 
ſelf gets a tocher, or is fuppoſed fraudfully to forbear to get it; for ſuppoſe the vi- 


ſal's marriage be diſſolved within year and day without a child, tho' he were ma- 
Tied he would get nothing by it: and it .can never be accounted fraud which is 
virtuous prudence, that perſons ſhould not marry till they come to vigour, and 


are capable to rule a family; and therefore ſhould never be accounted fraudulent 


until the men come to twenty, and women to thirteen. 


And now ſeeing the avail of marriage is determined to ſuch a quantity, ther 


is no reaſon for the ſuperior to precipitate; becauſe the marriage being dein 
fundi, no other debt, real or perſonal of the defunct vaſſal, or his heir, can pre- 
judge the ſuperior; becauſe the avail of the marriage is preferable to the ſame, c 


any other right, being a real burden upon the fee, and he can have no beneft h 
the marriage till the ward end; and proceſs ought not to be ſuſtained, till a year 


after the marriage, or a year after expiring of the ward; for if the vaſſal die un- 


married, befere the year that the ward terminates, there ſhould be no avail, ut- 


leſs marriage actually exiſt, and be.effeCtual by a year, or a child. 


It may be pretended, that by this courſe the ſuperior may be at the loſs, if the 
heir become poorer at the time of the marriage, than when he was marriageabl:; 
which imports not; for minors are barred up by law from hurting themſelves, 


and fo they can ſell nothing, but for payment of debt, whereby the ſuperior ha 
no loſs; becauſe the annualrent of the debt is more than the rent of the land- bit 


on the contrary good curators do frequently increaſe their minors. eſtates; and 
ſeeing the ordinary avail comes now in place of the real . tocher, it can never be 
ſo well declared, as at the time when the tocher was due. . 
LVI. The termination of the ward in males, is known to be the termination 
of their minority, but in females, it is determined to be their 14th year complete, 


for then they are capable of children, and governing their houſe, and they a. 


never fit for war, and therefore a robuſt age for war is not required in them, noc 


can they otherwiſe ſerve but by a ſubſtitute, and their ward- fee is in ſo far in. 
proper, that women are capable to ſucceed. The termination of their ward is de- 
clared to be 14 years complete, Parl. 1546, cap. 5. and Parl. 1571, cab. 4” 
And albeit heretrixes get no tocher, yet their fee is liable for an ordinary avall, Þ 
if they were men, and that alike, whether there be more than one co-heir. . 
taxed marriage no aliment is due, becauſe the vaſſal hath always the greateſt ps 
of the profit of the fee, exceeding the taxt-duty. . 

LVII. There is a great queſtion, ſcarce yet cleared by cuſtom or deciſion * 
the caſe of appriſers being infeft in ward- fees, if they die within the legal, We 
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WF :-:th of the debtor, and not of the appriſer : or if it were due by the appriſer, it 
bchoved to return upon the debtor, ſeeing the appriſer or adjudger thould have 
bis debt without damage: for it is beyond queſtion, that the ſuperior cannot have 
ie benefit of the caſualities, both by the death of the debtor, and creditor ap- 
prißng or adjudging, during the legal; but thereafter, if the creditor do not foriake 
bis iofeftment, (which he may do, and ſeek other means of payment), the debt- 
Ws or's right becomes totally extinct, and the caſualities fall only by the death of the 


WE holding, each of them would be liable to all the caſualities. There is one deciſi- 
on in the caſe of the King's Advocate contra Yeoman, July 13. 1680. wherethe appriſ- 
er of a ward-fee dying within the legal, his heir having proponed adefence, that the 
3 apprifing was extinct by ſatisfaction within the legal, and his oath being taken 


as found to prove bis rent, but not his burden, as being a quality to be proved 


Y did not urge an anſwer to the objection, that his father died within the legal, 
W which therefore yet remains intire. And there is much more reaſon, that during 


is declared ſufficient to make the ſame effectual, if the adjudger will unnecefſarly 
take infeftment within the legal, putting an unneceflary burden on the debtor, 
the caſuality ſhould juſtly ly upon himſelf, without relief, and no part of it ſhould 
y upon the debtor, or the other adjudgers coming in par? paſſu ; but after the 
legal, the caſualities will fall after the death of all the adjudgers. : 

VIII. There remains now to be confidered, the addition made by the double a- 


without diſparagement, whereby he might get a better tocher ; but none uſes to 
may be claimed; and therefore ſuch offers ſhould take no effect, till the laſt year 


| been claimed at other times, yet there are many objections againſt it, both as to 
the matter and form: as to the matter, it takes only place, when a perſon is of- 


marry; and therefore the double avail was not found due, when the heir was a- 


| marriage was not ſubſcribed ; as was found, Feb. 22. 1678, Drummond of Ma- 


1010, L. Kilbirme contra the heretrix of Fairlie *. 

to be accounted by means, but by quality and fame. There are only three de- 
grees of quality that the law reſpects in this caſe; nobility; comprehending not on- 
ly Lords but Barons, Burgeſſes, and Yeomen ; and therefore a burgeſs offered 
to the heir of a Lord, or Baron, or Gentleman of the like quality, tho' he have 


m- | 

ie og land-eſtate, may be refuſed, or a Yeoman to a Burgeſs. There is alſo a 
1 p went in the age of the perſon offered and the, heir, Which yet is with 
45 5 atitude, that the perſon offered be not much older than the heir. Jdly, 
In here is diſparagement in the feature or integrity of the body, which may give a 
jſt juk averſion ; in which more of beauty is required in a woman, offered to an heir 


F Wigs 4 8 1630 inter eoſd. where the marriage was found to fall due by the death of the appriſer. See 
Ne- 1 2 30:13, 6. 4. | | | 55 
l- engaved! the firſt of theſe deciſions quoted from Haaddington, it was found, that tho' the female ward-vaſſal was 


Fs efore requiſition was made by the ſuperior, the double avail was notwithſtanding due. The ſecond 
on does not relate to this point, | CE 


Gent with the debtor's fee, and therefore the caſualities ſhould be due by the 


1 appriſer or adjudger ; and tho' there were many appriſers of parcels of the ward- 


5 upon the vaiue of his eſtate, he ſuccumbed in proving his exception; and his oath 
btherwile, and therefore he was decerned: but he acquieſced in that defence, and 


e egal, the caſuality ſhould only fall by the debtor's death“. But now ſince by 
W the act of Parliament, bringing in all appriſers and adjudgers par: paſſu, a charge 


E vail of a marriage, which is moſt unfavourable, and hath quite deborded from 
the riſe of it, which was, that the ſuperior might not be prejudged, by the vaſ- 
fals accepting too mean a tocher, therefore he was allowed to offer a match 


be offered, but ſuch as it is notour the vaſlal will not accept, that a double avail 


of the ward of a minor-heir, or the firſt year of a major-heir. Altho' it hath 


| icred, when both the heir and that perſon is free of being otherwiſe engaged to 
| greed in marriage with another woman before the requiſition, tho' the contract of 


clany: and much more where the woman is engaged in marriage to another man, 
| the offer of her cannot infer the double avail, Had. Dec. 20. 1609, and Jan. 20. 


LIX. 2dly, The perſon offered, muſt be without diſparagement, which is not 


2 2 2 | being 
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evil humour, or evil fame, or the like. 


ſolemnity of the inſtrument of a Notar, which ought to be two. The firſt ru 
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being a man, than in a man offered to an heireſs ; but in no caſe lame, or bl 
or dumb, or deaf, or defective, or redundant in any member, or any Conſpic, 
ous diſtortion can be offered. 47hly, There is a diſparagement in the qualities g 
the mind, as if an idiot, a fool, or weak perſon be offered, or a perſon of know 


„ 


LX. As to the form of the offer, nothing is admitted to be proved, but by th 

l 
muſt bear the ſuperior, or his donatar's offering to the vaſſal's heir a perfinl 
name, and an equal and unſuſpected place for interview and conference, and! 
lawful time, and an inſtrument taken thereupon, bearing the production of th 
donatar's gift, if it be made by a donatar, and the procuratory of a procurgy 
and the reading thereof : and the ſecond inſtrument muſt bear the ſuperior, vt 


curator, or donatar's appearing on the day appointed for interview, and then g. 


quiring the ſolemnizing of the marriage to be at a convenient kirk, on a particy 


Har day, which ought not to be the ſabbath, not being the ordinary time of my. 


riage ; which inſtrument muſt contain the production and reading of the formy 
inſtrument, that the ſuperior, his donatar or procurator, with the perſon offere 


came to the place of interview in due time, and waiting till mid-day was pa; 


and therefore the double avail was not found due upon that defect, Hope, ma. 
riage, the E. Argus contra Niſbet. Nor where the inſtrument of requiſition men. 
tioned not the gift produced, albeit it was not called for, tho' it was offered i 


be proved by witneſſes, that it was truly produced, Hope, ibid. Drummond conte 


Laird of Manner, March 8. 1627. E. Rothes contra Balfour &. Neither when 


the place of interview was not an indifferent place, but the donatar's lodging, 5 


ly 3. 1622, French; in which caſe it was not found neceſſary to require the c. 
rators, the heir being minor, for their conſent is not neceſſary to marriage. 
LXI. The laſt common caſuality of ſuperiors, is the liferent- eſcheat of the v- 


ſal, when the vaſſal is denounced rebel, for diſohedience of the law (which becaul 


it is intimate by three blaſts of a horn, is called horning), if he continue ſo us 
reſtored, or unrelaxed year and day, his liferent is eſcheated, or forfeited unto 
his ſeveral ſuperiors, of whom he held his fees; this may ſeem a penalty for di- 


_ obedience to law, and is ſo as to fees holden of the King; yet if it had no oth 


ground, the liferent could not befal to the ſuperior, but to the king, whoſe com- 


mand was diſobeyed, as forfeiture and fingle eſcheat do; but the original of its 


that rebellion is like capitis diminutio, or civitatts amiſfio amongſt the Roman 


_ whereby ſuch perſons cannot ſtand in judgment, and they are civiliter mort, 
and thereby their fees become void, and return to their ſuperiors, and ſo is de- 
clared Parl. 153 5, cap. 32. except in the caſe of treaſon or leſe majeſty, for thei 


they fall to the King. 


IæXII. Liferent-eſcheat carries the profit of all fees and liferents *, whether col 
ſtitute by conjunct- fee, infeftments, terce, or liferent-tack, during the life | 
the rebel, having remained year and day at the horn, tho' thereafter he be relax- 
ed, even tho' he be not infeft and entered as heir the time of his denunciation [Ul 
he enter thereafter ; but if he renounce to be heir, or die unentered, there b fd 
reaſon his liferent-eſcheat ſhould prejudge another ſuperior's creditors ] 5 Tu 
3. 1624. Muir. Yea, tho there be no infeftment, if by contract or diſpoſition, 
there be any heritable-right or liferent provided, even tho' there were no infelt 
ment required, as a terce by paction without ſervice or kenning, Hope, hornile 
Maxwell and Gordon contra L. Lochinvar. So liferent-tacks of lands or teinds al 
under eſcheat, without prejudice to thoſe who have right to ſuch tacks ny 
1 liferentets 


* In theſe two caſes it was found, that tho' the procuratory was not produced, it was no nullity in the 1 
ſition; but the learned author's doctrine with regard to the neceſſity of produe ing the gift, and that the pio 61 
on thereof mult be mentioned in the inſtrument, is proved both by the next decifion here quoted 7h 3. 10 


French; and by Spotſwood, Marriage. 


What is incloſed by the parentheſis, is in none of the MS nor in the firſt Edition. | It appear pot 


telligible. 
2 See above II. 1. 4. 2. Below III. 3. 15. 2. 
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= renters, Parl. 1617, cap. 15. Theſe tacks befal to the maſter of the ground * 
nd liferents by terce or courteſy, fall to the ſuperior of the land ; for theſe life- 
: refers are his vaſſals during life, and owe him fidelity and a reddendo. 

= + x11. Whenſoever there is not infeftment actually expede, the denunciation 
kc not the liferent to belong to that perſon, of whom the liferent ſhould 
bave been holden, but to the King; as an annualrent due by contract or diſpoſi- 
T tion, to be holden of the diſponer, Haddingtoun, December 20. 1609, Hay contra 
anrie, July 22. 1675, Menzies of Caſtlehill. (So likewiſe, liferent-eſcheat of a 
WS ..initer * cauſeth his ſtipend and profit of his manſe and gleib, tho' locally 
WS ..ithin a regality, to fall, not to the Lord of regality, bu? to the King, March 
28. 1628, Fletcher contra Irving.) But if there be infeftment, it falleth to the 
immediate ſuperior, Jauary 23. 1624, Meldrum. And likewiſe an annualrent 


without mention of particular lands or manner of holding, was found to fall in 
BE jifcrent-eſcheat to the King's donatar after year and day, July 1. 1626, Halibur- 
von. And it was found, that a ſum configned to redeem a wadſet, was to be 
WT cc-imployed for the ſuperior, during the wadſetter the rebel's lifetime, June 29. 
BE 1661, Tailzizfer. „ . 1 Ho 
IXIV. Liferent-eſcheat of the vaſſal carries the liferent of the ſub-vaſſal, fall- 


W vaſlal's rebellion, and the year and day ſubſequent is only allowed to purge the 
rebellion by relaxation, which being uſed year and day after the rebellion, hath 
vo effect as to the liferent-eſcheat of ſuch lands as belonged to the rebel the 


E quired, Feb. 24. 163 5, Lockhart * ; therefore the vaſſal's voluntary deeds prejudge 
not the ſuperior of his liferent-eſcheat, not only ſuch deeds as are done after year 
and day from the denunciation, but which are done at any time after the denun- 
cation, if relaxation be not uſed within year and day, which is to be extended 


to theſe following caſes. 
| clude the liferent-eſcheat, or prejudge the ſuperior, if relaxation be not uſed 


the rebel that prejudgeth the ſuperior : for albeit the appriſing be a deed of law, 
| and neceſſary, yet it proceeds upon a debt voluntarily contracted after rebellion, 
which debts will not exclude the ſingle eſcheat, and therefore ought not to ex- 
E clude the liferent-eſcheat. 3j id = 13 3 * 

Secondly, The debts or obligements of the vaſſal, tho they precede the denun- 
(cation, yet no infeftment granted by him in curſu rebellionis, for ſatisfying theſe 
interior debts, will exclude the liferent-eſcheat, unleſs he had been ſpecially ob- 
[liged to grant ſuch an infeftment before the rebellion ; for then the granting of it 


plant, Jan. 23. 1627, Wallace; in which caſe an infeftment for an onerous debt 

efore rebellion, was not found ſufficient to exclude the liferent, ſeeing there 
as no anterior obligement to grant that infeftment; which is the more con- 
= by the parity of the caſe of inhibitions, which annul infeftments after the 

by » p » . „ » . 

7 obligement, the infeftment conform thereto, tho' after the inhibition, is va- 
as not being a voluntary, but a neceſſary deed. ere 
5 es | Thirdly, 

; S 

L's ph tacks were found to fall to the King, Had. Feb. 1598, Leſlie contra Stewart. 

e above, II. 3. 4. & 40. b See below, III. 3. 14. & IV. 47. 10. 


: due by an heritable bond, bearing a clauſe to infeft the creditor in an annualrent, 


ing after the denunciation of the vaſſal, and his being year and day at the born, 
Feb. 26. 1023, Sibbald, July 24. 1632, Rule; becauſe then the ſuperior is in place 
of the vaſſal ; but where the ſub-vaſlal's liferent fell before the vaſſal's own life- 
W rent, it is carried by the vaſſal's ſingle eſcheat. Liferent-eſcheat falleth by the 


time of the denunciation, tho' it hath effect as to his moveables afterwards ac- 


| LXV. Firſt, No infeftment, proceeding upon a debt contracted by the rebel, 
| after the rebellion, tho the infeftment be accompliſhed within the year, will ex- 


4 within year and day, whether the infeftment proceed upon the rebel's own diſ- 
poſition, or upon appriſing; becauſe, in both caſes, it is the voluntary deed of 


latter is not a voluntary, but a neceſſary deed, which he might be compelled to 


dition, tho granted for ſatisfying anterior debts : but if there were an ante- 
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19. 1033, L. Rentoun ; Fed; 21. 1007. Mziln, 


| ſu rebellionis, it excludes not the vaſlal's liferent-eſcheat to fall to the ſuperior gr 


ſen, Neither did an apprifing upon a denunciation begun 77 curſu rebellionis, by 


non-entry, ward, or recognition, which are caſualities ariſing from the natur 


ſuperior no more than the vaſlal himſelf had the time of his denunciation ; and 
ſo all real rights compleat by poſſeſſion, whether infeftments or tacks, are nt 


in which caſe it was found, that poſſeſſion, not being attained 77 curſu rebella 
during the year, it was not effectual. If a tack be ſet, without diminution of the 


who, if their tacks be ſet without diminution of the rental, they are good. 


_ blench or feu, but not to burgage and mortification, becauſe the fiar is à foci- 


Thirdly, Diſpoſitions and obligements to grant infeftments anterior to the 1. 
bellion, and infeftment thereupon poſterior, do not exclude the liferent,eſches 
unleſs the infeftment be taken in curſu rebellions e; and ſo a contract of wal 
long before rebellion, clad with thirty eight years poſſeſſion before denung, 
ation, was not found ſufficient to exclude the liferent-eſcheat, Dec. 3. 1644 
Lindjay. Neither a charter and inhibition thereupon, ſecing there was not fe 
ſin taken within year and day, Dec. 3. 1623, Harris. Neither a baſe Infeftmen 
before denunciation, there being no poſſeſſion thereon till year and day, Myy 


LXVI. Furtliy, Apprifings or adjudications, tho' for a debt anterior to the te. 
bellion, exclude not liferent-eſcheat, unlefs infeftment or a charge againſt the 
ſuperior be uſed thereupon within year and day after rebellion; for without i. 
feftment or a charge, apprifing is no real right“: and therefore, tho' it wer 


led before rebellion againſt a vaſſal, if infeftment or a charge follow not in «.. maile 


to do 


donatar, July 24. 1632, Rule, albeit infeftment follow upon the apprifing befor ward 


the liferent was giited, Hope, horning and eſcheat, Sin Patrick Murray contra Alan. 


not perfected, exclude the liferent-eſcheat, Feb. 16. 1631, Cranſtoun. But if 2. 
prifing or adjudication be led for ſums prior to the rebellion, and be compleat h 
infeftment or charge in curſu rebellionis, albeit they be deduced after rebellion, 
they exclude the liferent-eſcheat, as is infinuate in the limitations in the forme 
deciſions, and was lo decided, Had. Feb. 13. 1611, tenants of Lochauld contra Yang 
and Areſrine * | 8 Ho | od | | wy 

Liferent-eſcheat being one of the caſualities of ſuperiority, only introduced by 
ſtatute or cuſtom, there is this difference, from that which hath been ſaid of 


of the feudal contract, that liferent- eſcheat flowing not thence, but upon the 
vaſſal's rebellion and diſobedience to law, which is not againſt the ſuperior, 
any delinquence againſt the feudal contract, the vaſſal's liferent-eicheat gives the 


prejudged by the ſubſequent liferent-eſcheat, as was found, Jan. 19. 1672, Mi 
Willieom Beateum. In feus, ſo far as is allowed by law, the vaſſal's liferent wil 
reach no more than the teu-duties of feus ſet by the vaſſal before his denuncit- 
on; but any ſubaltern baſe-infeftment, not clad with poſſeſſion before rebellion, 
is excluded by the liferent, March 19. 16433, L. of Rentoun ; Feb. 21. 1667, Min: 


rental, for the old tack-duty, it will not be excluded by the literent, tho it be 
ſet after denunciation, as was found in a tack after denunciation within the ye, 
Habe, horning, Charters contra M Lelland, Spotiſ. eſcheat, L. Tillibairn contra Dat 
z:el, The like of a tack ſet to a kindly tenant, Hape, tacks, Paton contra L. Dri: 
roſh:; for in ſuch caſes, ſetting of tacks is a neceſſary adminiſtration for the good 
of both ſuperior and vaſſal, and to ſhun debate concerning prejudice and una 
ſwerable tack-duties ; as in other caſes of adminiftration of beneficed perſons 


LXVII. Liferent-eſcheat extends itſelf to all fees, whether holden ward, 


ty and incorporation, which dieth not; and therefore have no liferent- eſchelt: 
and tho' denunciation may be uſed againſt the perſons adminiſtrating the ſame, 
even for that which is duc by the incorporation, and as they repreſent it; yet that 


being 


It does not appear from the deciſion, as marked by Had. that the infeftment was obtained upon the if 
priſing within year and day of the rebellion, or even that a charge was given within that time. 
See below, III. 3. 26. & IV. 9. 5. 4 See above, & 32. F. t. 15 


Infeftments of Annualrent, &c. 


* 
poſed, their fault and negligence doth not prejudge the ſociety; as ma- 
f burghs, maſters of colleges, incumbents in common or collegiate 
chapters or convents ſede vacante. 


LXVIII. But where a beneficed perſon having a diſtin benefice, or a ſtipen- 
dary, is denounced for his own debt, his liferent-eſcheat falleth, and therewith 


Tit. V. 


being ſup 
oiſtrates O 
churches, 


the profits, during his life or incumbency; becauſe tho the fee be not in him, 

et he hath a diſtinct liferent thereof, which is not fo in the former cafe, where 
both ſee and profits are in the ſociety. 5 . 
ILXIX. Liferent-eſcheat is made effectual by general declarator, finding the 
vaſſal to be denounced, and year and day paſt, by production of the horning; 
but there is no neceſſity to prove him vaſſal, unleſs he be a ſingular ſucceſſor in 
the ſuperiority, not acknowledged by the vaſſal, or in caſe the vaſſal diſclaim * : 
herein is no mention of profits; but this declarator being obtained, the fee is 
void from the denunciation, and the ſuperior or his donatar have acceſs to the 
mails and duties thereof, and to ſet and remove tenants from the fame, and 
to do all deeds accuſtomed by the vaſſal himſelf, in the ſame manner as in 
oo, RO 
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III. Poinding of the ground. 
R. How far it is extended againſt poſ- 


no ſice. 1 15 
XVII. Penſions by ſecular perſons, how 
4 „ SO Far effeffual. What if the 
X. Ibo miſt be cited in a poinding cauſe of granting ceaſe, 
F the ground, XVIII. The King's penſions are not ar- 
[AL - De effect of poinding the ground reſtable. ng 


n a competition as to the 


Wicther annualrent by infeftment be a diſtin& right of property, or whether 
tit be only a ſervitude upon the ground, leaving the name of property to the 
ground-right, as Craig eſteemeth, Lib. 1. D. 10. F penult. is not worth much de- 
bate but in either caſe it falleth fitly here under conſideration, after property and 
luperiority, and before unqueſtionable ſervitudes. 
| + Annualrent is ſo called, becauſe it returneth to be paid every year, at one 
r more terms. The Eugliſb extend theſe rents to rents due by leaſe or tack ; 
ut with us, annualrents are only conſtitute by infeftment ; and tho' the diſpoſi- 
on or proviſion thereof, may be ſufficient againſt the conſtituent or his heirs, it 
ot effectual againſt their fingular ſucceſſors, and is no real right of the ground 
Without infeftment. 5 5 
1 4A II. The 
ee below, III. 3. 22. & 26. 2. | 
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278 Inſtitutions of the law of Scotland. Book II 


II. The riſe of annualrents, is from the prohibition of uſury in the canon lay 
which they extend to the taking of any annual, or profit for money or any other 
thing ; in lieu whereof thoſe who were unfit for trading, or managing the pro- 
perty of lands, bought annualrents, either irredeemably, or under reverſion, which 
had the ſame effect with the perſonal obligement for annualrent ; and therefore 
it is ſtill retained 4<77þ us even where annualrent is allowed by perſonal obligation 
and is not uſurv. | ET | 


Annualrents then may be conſtitute, either of money, victual, or other fungible 


and that either in fee and heritage, or in liferent ; and either by a ſeveral infeft. 
ment, or by reſervation in infeftments of property: in which caſes the proprie. 
tar's ſeiſin ſerveth both. 

III. Infeftments of annualrents in moſt things do agree with infeftments f 
property in the manner of conſtituting thereof, by charter or diſpoſition and 
ſeiſin; in which the ſymbol and token of the delivery of poſſeſſion of the 
annualrent, when money, is a penny money; and when victual, a parcel there. 
of. Yet an old infeftment of annualrent was ſuſtained, tho' it bore only « ſeiſi 


c co be given, according to the ſolemnities uſed in ſuch caſes;“ albeit it was given 
thirty fix years before, and no poſſeſſion thereby, March 23. 1631, Somervel, An- 


nualrent being once validate by poſſeſſion, it was not excluded by the infeftment 
of property of the preſent heritor, tho' the annualrenter ſhowed not the infeſt- 


ment of him who conſtitute the annualrent; ſo that it did not appear whether 


both infeftments flowed from one common author *; but ſeeing the infeftment 
of annualrent was prior to the infeftment of property, it was not excluded there- 
by, Feb. 7. 1667, Smeiton. e 5 


IV. Annualrent may be either holden ward, or blench, or by mortification, 
and uſeth not to be holden feu or burgage, and is moſt frequently blench for a 


penny; but if no holding be expreſſed, it is held to be ward; and therefore 


the caſualities of the ſuperiority befal to the ſuperior, according to the kind of 


the holding, as in property; ſo that being ward or blench, it falleth in non-en- 


try, in the hands of the ſuperior, without declarator, and fo ceaſeth during thi 


time, even tho' the ſuperior as conſtituent and debtor, may be liable perſonally} 


upon any perſonal obligement, for paying thereof, March 23. 163 1, Somers 
And becauſe annualrents have no retour as lands, but are retoured quod taint 
ſeifſum; therefore the non-entry did carry it without ſpecial declarator ; but by 
the late act of Parl. cap. 42. P. 1690, if the annualrent be blench for a penny 0 
the like, no more is due till declarator. Annualrents may be either baſe, or pu- 
blic by reſignation or confirmation, and as to the requiſites to accompliſh it when 


bale, it is fully ſhown before 8. 


V. So likewiſe annualrent falling in liferent-eſcheat, belongs to the ſuperior 
during the annualrenter's life; and if it be redeemed, the profit of the monef 
comes in place thereof, as followeth a pari, from a wadſet redeemed, which ws 


fallen in liferent-eſcheat ; and therefore, the money was ordained to be employ- 


ed upon annualrent for the ſuperior, during the life of the wadſetter, June 29. 
1661, Tailziefer 2s. ONE . 
VI. The Engliſh diſtinguiſh rent in rent-ſervice, rent- charge, and rent-ſeck. 


Rent-ſervice is that which is due by the reddendo of an infeftment of property, ® 
a feu or blench duty; this is as a part of the infeftment of property, but hath the 
ſame effect by poinding of the ground, as other annualrents. Rent-charge is that, 


which not being by reddends, yet is ſo conſtitute, that the annualrenter may brev 


manu, (his term being paſt) poind the ground therefor. We have no ſuch annual- 
rent, for we admit of no diſtreſs without public authority ; but all execution mul 


proceed by decreet and precept. Rent-ſeck is fo called, as redditus ſiccus, becauk 
it is dry, having no effect without ſentence ; ſuch are our annu rents. 


Pare June 16. 1674, Brown. F 
F. even tho' the conſtituent as debtor be ſuperior, tho? he may be liable perſonally. g See above, 
247. 22 See above, II. 4. 3. TE | 


G3 


VII 


* The infeftment of the perſon in whoſe favour the annualrent had been originally conſtitute, was not Plaus 
ced, but he had been once in poſſeſſion. This was the only objection repelled in the caſe here quoted. 09 
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4 Tit. v. Infefiments of Annualrent, &c. 279 


vu. There is a diſtinction of annualrents mentioned, Parl. 1551, cap. 10. in 
(u-annuals, ground-annuals, and top-annuals, which Craig thinketh to quadrate 
W..ith the Engliſh diſtinction of rents: but the conſideration of that act and ordi- 
ance, in relation to the articles there expreſt, will make it appear, that the caſe 
being there of tenements within burgh, the feu- annual is that which is due by 
the redddendo of the property of the ground before the houſe was built; ground- an- 
noah is a diſtinct ſeveral annualrent, conſtitute upon the ground, before the houſe 
dias built; and the top-annuairent, is out of the houſe: which is the more clear, 
that when ſuch tenements were deſtroyed, the leaſt abatement was of the feu- 
aonual, or fen-duty ; and therefore the proprietar repairing the tenement, was to 
FT pay (he feu-annuals, with abatement of a ſixth part; and the ground-annual as 
being more antient than the top- annual, ſuffered an abatement of a fifth part, and 


IF 


| © the top-annual of a fourth part“. : 

E Vii. The chief effect of annualrents, either by reddendo in property, or ſeve- 

al infeftments, is by poinding of the ground, upon which the annualrent is con- 

gitute, and that by an ordinary action, whereby the annualrenter purſueth for letters 
W .. ond and appriſe all goods upon the ground, for payment of his annualrent ; and 

alſo for the poinding and apprifing the ground-right and property itſelf. As to the 

erſt member, the Engliſh cuſtom extendeth it to all goods that ſhall happen to 

be upon the ground at the term, if they have but lain down thereupon. And 
our antient cuſtom extended it to all goods of the poſſeſſors, & invecta & illata 

I by them, without retrenching it to what the tenant is due to the proprietar con- 
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E fitvent of the annualrent ; and the poinding in this caſe was extended to purge a 
pulzie, Nov. 21. 1628, Watſon ; June 20. 1628. La. Ednem, where the purſuit 
uss rather declaratory to eſtabliſh the purſuer's right, than for preſent poſſeſſion 
or execution. See alſo July 11. 1628, inter eofd. Y „ 
. But thereafter the Lords have been accuſtomed to interpoſe with char- 
gers upon decreets of poinding of the ground, to reſtrict the ſame in favour of te- 
pants, to their terms mails, from the ſtatute, 1469, cap. 36. bearing, © that the 
„ cattle of poor men, inhabitants of the ground, ſhall not be poinded for the 
„ landlords debt, where the mail extends not to the avail thereof.” And tho” 
the act ſeemeth correctory of an evil cuſtom, to poind the tenants goods for the 
| maſters perſona! debt; yet the ſame reaſon, equity, and favour of their ruſticity, 
| craves the extenſion of it to theſe debita fund? ; and therefore it was ſo reſtricted, 
| the tenants producing their tacks, or offering to depone upon their rent ſum- 
marily, without taking a term; but it was not found requiſite that the annual- 
enter ſhould either libel or prove the quantity of the rent, Feb. 4. 1674, La. 
| Pifoddels : in which caſe it was found, that if the tenants the time of the poind- 
ing had compeared and produced their tacks, or had offered to make faith what 
the rent was, if more had been poinded than equivalent to their rent, it would 
| have been a ſpulzie ; but they ſhould not only depone what their rent is, but 
what is reſting of it; for the poinding of the ground or the brieve of diſtreſs, 1s 
only reſtricted by the act of Parliament, for remeid of that inconvenience, that 
was ſometime in uſe; that where ſums were to be paid by the brieve of diſtreis 
ani the Lord owner of the ground, the goods and cattle of poor men, inha- 
bitants of the ground, were taken and diſtrenzied for the Lord's debt, where the 
mail extended not to the avail of the debt; and therefore it is ordained, * That 
” the tenant ſhall not be diſtrenzied for the Lord's debt, where the mail extends 
not to the avail of the debt, further than his term's mail extends to.” And 
therefore, in ſo far as the tenants mails are reſting, the poinding may proceed: 
| nd likewiſe for the current terms, tho' not yet come; that is, if the rent be 
"iſtual, payable all at one term, the poinding may proceed for the value of the 
"ICual, accordin g to the rate of the victual, communtibus annis, in the ſeveral pla- 
ces 
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i, by the act here quoted it appears, that the ſmalleſt deduction was from the ground-annual, wiz. one ſixth, | 
om the feu-annual one fifth. ” 7 


Craig I. 10. 38. i See below IV. 23. 1. ef 2. IV. 47. 24. Lil || 
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terſon contra Adamſon. 

be called, albeit his infeftment be baſe, but not the ſuperior, Jan. 19. 1636, Ol. 
their goods, but the preſent heritors and tenants being once decerned, the dt. 
creet will be effectual againſt all ſingular ſucceſſors, and ſubſequent tenants, with. 
tenants. Nov. 21. 1628, Watſon contra Reid. June 26. 1662, Adamſen ont 


Ld. Balmerino. But a poinding of the ground upon annualrents, may procel 
ſummarily, without declaring the right in a petitory judgment, tho' the annual 


proceed againſt the apparent heir, without a charge to enter heir, Jan. 2. 106), 


of annualrent is not only effectual againſt the proprietar, but againſt any other 


come in fort paſſu, there is an expreſs exception of annualrents ; and therefore, & 
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brought in pari paſſu with theſe appriſings, as to the whole right, as being n! 
matter dubious, upon a new ſtatute, the annualrenter having reſted thereupol 


Competition of annualrents, adjudications, and inhibitions, and the preference 


* Inſtitutions of the law of Scotland. Book 1] 


i. 
ces of the country, as men uſe to buy or wadſet, or by the fiars of that plc, 
Neither can tacks abſolutely ſecure the tenants, if they be poſterior to the inſeſ. that 
ment of annualrent ; in which caſe, if they be within the true value of the hu pert) 
the annualrenter or others poinding pro debitis fundi, cannot be prejudged by Fun 
juſive tacks, or ſuch as are granted with confiderable diminution of the . whic 
worth : ſo that the poinding may proceed for one year or term's mail, ag be the 1 
lands are worth the time of the conſtitution of the annualrent : but in this τ MK nualr 


the poinding cannot proceed ſummarily, till it be cognoſced by declarator, or E. © 
duction of the tacks ; which may frequently occur, tenants being oft accuſtomed » be = 
ſuſpend in decreets for poinding the ground. Poinding of the ground wy WR ut 
found to take no effect againſt corns ſtanding upon the ground, having beg 
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poinded before by a third party, for a debt, Hope, pornaing of the ground, Pi. 
X. In a poinding of the ground, the proprietar the time of the ſummons mu 
Plant. And it is ſufficient to call the wadſetter without the reverſer, Fb.. 


1631, ⸗Williamſon. The tenants alſo muſt be called, in ſo far as concern 


out a new decrect of transference, Hope, poinding of the ground, Forreſter conn 


| | i In 
renter hath been out of poſſeſſion for more than ſeven years; and a poſterior a. + 
nualrenter in poſſeflion ſeven years, was not found preferable, becauſe annutl of Bos 
rents being debita fundi, have neither prejudice nor profit by poſſeſſion, as in- rence, 


poſſeſſory judgment, which is only competent upon infeftments of property ai 


of ite 3 W upon : 
tacks, Jan. 9. 1668, Lady Clerkingtoun, And a poinding of tf ground mij Hel 


Ka 


Oliphant, * . „ „ 
XI. As to the ground-right and property of lands, appriſing upon infeftment 


appriſing for perſonal debt, and infeftment thereupon, being after the olg. 
nal infeftment of the annualrent, tho' before the appriſing thereon, Hope, foinding ai 
apprifing, tenants of Clunie contra L. Tarachtrie, Slowand and Glendining. And! 
is the ſingularity of this right, that the infeftment of annualrent being once eli 
bliſhed, appriſing thereupon will be preferred to all interveening rights and d. 
ligences, even tho they proceed upon poſterior infeſtments of annualrents. Andtho 
Hy the late act of Parliament, Parl. 1661, cap. 62, appriſings within year and (aj 


days, I 
allow in 
Ailton. 
| priſe V 
| of the 
1 20. 166 
any par 
| ſo, as t! 
creet fe 
XIII 
could n 
| 24. 162 
| INtromy 
Were fo 
| longing 
Curity 0 
of q life 
XIV. 
to execi 
to purſu 
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appriſing proceeding after requiſition, upon the perſonal obligement both for princl- 
pal and annual, and within year and day of other appriſings, the appriſer was a. 
iowed to paſs from his appriſing and requr/ition as to the annualrents prior to the 
ppriſing; and theſe were preferred to all the appriſings: and his appriſing 
brought in par? paſſu, for the principal ſum and annualrents after the apprilng 
Dec. 22. 1671, Campbell, Yea, an infeftment of annualrent being betwixt the 
i1r{t effectual appriſing, and the ſubſequent appriſings within year and day, Was 


and not having appriſed for his principal ſum ; which if he had done, he woul 
clearly have come in par? paſſu, Feb. 6. 1673, Brown of Ceolſtoun l. But as to the 


thereupon, vide infra, lib. 4. tit. 3 5. ka . 
here is a caſe propoſed by Sir Thomas Hope, viz. If one having right to ſor 
years of an annualrent by liferent, or otherwiſe, ſhould appriſe for theſe yeats, by 


See below III. 5. 23. fin. See below IV. 35. 30. " See be 


I 
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| : | that apprifing expiring, whether that pprang expired will carry the right of pro- 
2 erty, not only from him who conſtitute the annualrent, but from the fiar of the 
ngnualrent himſelf, ſo that the infeftment of annualrent ſhould become extinct? 
nich ſeems to be reſolved affirmatively, becauſe of the nature of the right; for 
ide infeftment of annualrent, being jus. ſed ignobiſius, becomes extinct, if the an- 
W nualrenter thereupon do appriſe the property, and be infeft: and therefore, who- 
ever appriſeth for any years of the annualrent, the infeftment thereof, unleſs it 
pe taken away by ſatis faction or redemption, extinguiſheth the infeftment of an- 
BS rent, without diſtinction whether the appriſing be led for any years belong- 
ig to the fiar, liferenter, or any other: and whereas the difficulty ſeems to be, 
WE it the liferenter cannot prejudge the fiar of the annualrent, or appriſe more from 
WE thc far of the land than he had ; it Is anſwered, the fiar of the annualrent needs 
EE not be prejudged, becauſe he hath a virtual reverſion, and might thereby redeem 
from the liferenter of the annualrent, and fo extinguiſh his right: neither doth 
the apprifing exclude the annualrent itſelf, as to years poſterior, by the tenor of 
BE the appriſing, but by the nature of the right conſtitute to that very end, that an 
* appriting for any years of the annualrent is drawn back ad /4ucm caufam, . the 
original infeftment of the annualrent; and ſo excludes all poſterior infeftments : 
and therefore, extinguiſheth not only theſe, but even the infeftment of annual- 
tent itſeif ceaſeth, by acceſſion of the property, ut juris nobilioris; but if the fiar 
of the annualrent were neglective in ſo dubious a cafe, it is like the Lords would 
repone him, he ſatisfying the liferenter uw. OS N 
W In the caſe of competition, the infeftment of annualrent itſelf will be prefer— 
ted to the poſterior rights, tho' no appriſing followed, Jan. 29. 1635, Hamilton 
of Brounbill. For all infeftments of annualrent have that privilege and prefe- 
W rence, tho they be made uſe of by way of competition, without appriſing there- 


" WE upon : yea, tho requiſition was made, and an appriſing led upon the ſum, where- 
' WE voto the annualrent was acceſſory, yet it was found the appriſer might pro loco et 
11 


enmtore paſs from that appriſing, and upon the annualrent itſelf be preferred, 
e „„ i 0 | 

= XII. But as to appriſing of moveables for rents, the Lords uſe in competitions 
to give ſo much time to the firſt annualrenter, and fo to the reſt, after each term, 
at which they only may poind : and ſo they decerned the firſt annualrenter to 
| poind within twenty days of each term, and the ſecond within the next twenty 
days, Feb. 15. 1662, Ladies Meoufwall elder and younger competing. The like 
allowing the firſt annualrenter forty days after each term, July 26. 1662, Sir Jchn 


1 An. But as to the appriſing of the property, the firſt annualrenter may ap- 
„ priſe when he pieaſeth, and then 1s preferable to all others ; but the regulating 
1 of the poinding of moveables is in favour of the poor labourers. The like, June 


20. 1062, Adamſon, where it was found, that the annualrenter might affect 
any part of the ground in folidum, albeit now belonging to ſeveral heritors; but 
| fo, as the heritor of the ground affected, behoved to have aſſignation to the de- 
creet for obtaining and recovering his relief. . LD 
VIII. Annualrents long ago had no effect but by poinding of the ground, and 
could not come in to hinder arreſters of the duties for the proprietar's debt, March 
| 24. 1626, Gray; but thereafter it was ordained to be a ſufficient title againſt all 
inttromitters with the duties perſonally, March 15. 1637, Guthrie. Annualrents 
were found liable to public burdens, proportionally with the ſuperplus rent be- 
„ging to the fiar, June 23. 1675, Bruce. Yet this annualrent was not for ſe- 
eurity of a ſtock, but an irredecmable conſtitution of annualrent : the like was found 
of a liferent-annualrent, June 18, 1663, Fleming. = —— — 
11 IV, Annualrents, as to bygones, are moveable, and ſo arreſtable, and belong 
. "xccutors, Dec. 1 5. 1630, Ogilvy w: yet it will be more competent and ſuitable 
. 11 it perſonally againſt intromitters with the rents, or poſſeſſors, than by a 
ation of poinding the ground. „„ 
N B ; 

dee below, IV. 2 3 70 m See above, II. : 4+ fin. | | . 
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XV. An infeftment of annualrent redeemable, was found extinct by a renun. 


ciation regiſtrate in the regiſter of reverſions, and that againſt a ſingular ſycgy | effec 
ſor, tho' there was no reſignation of the annualrent, Jan. 7. 1680, M. Lellan. An E oth 
annualrent was alſo found extinct, by the annualrenter's intromitting with the of 8 


rents of the lands, out of which the annualrent was payable, equivalent to the 
principal ſum, for ſecurity whereof the annualrent was conſtitute ; which jr. 
tromiſſion was found probable by witneſſes, tho it was filver-rent, Feb. 4. 1671 
Miſpart: and therefore, fingular ſucceſſors ſucceeding in annualrents, either hy 
voluntary diſpoſition, or by appriſing or adjudication, cannot be ſecure by inſpe. 
ion of regiſters, as they may be for lands; but they run the hazard of fatigh. 


* ” - * 
ction of the principal ſum for which the annualrent is granted, wherewith it fil ers h 
in conſequence : and no provident man will buy an annualrent given for ſecuf. becat 
ty of a principal ſum, but either upon neceſſity, for ſatisfying a prior deb, whic 


or upon great advantage; in both which caſes, he ſhould take his hazarg 
nam ſcire debet cum quo contrabit, as all purchaſers of perſonal rights muſt do:; 
for as intromiſſion with rents, doth more directly infer payment of the prin. 
cipal ſum, ſo it extinguiſheth the annualrent, as acceſſory thereto, even agant WW . 
| ſingular ſucceſſors. Annualrents are alſo ſuppreſſed by wadſet of the land, & Life 
other more noble right in the perſon of the annualrenter, unleſs that right wwe REF 
evicted. ” FO ons „5,5 =, 
VXVI. Penfions reſemble annualrents, or the feuda ex camera, or ex caven, 
mentioned by the feudiſts; for thereby, a yearly rent is conſtitate to be paid 
out of the conſtituent's lands, generally or particularly: yet theſe penſions 
not having infeftment, have but the nature of aſſignations, and ſo are not valid 
againſt ſingular ſucceſſors. Except only eccleſiaſtick penſions, conſtitute by pre- 
lates, which are valid againſt their ſucceſſors in office; but not unleſs they be cloath- 
ed with poſſeſſion or decreets conform, in the conſtituent's life. And ſo a per- 
fion granted by a biſhop, with power to aſſign, was found valid to the afiigny, 
after the firſt penſioner's death, againſt the ſucceeding biſhop, and to be no di 
| lapigation, Judy 23. 1625, miniſter of Kirxliſtoun; yea, tho' the penſion bore a 
power to aſſign etiam in articulo mortis, and the diſpute was with the afligny 
Dec. 17. 1628, Chalmers: but in this caſe the penſioner granting aſſignation, fe- 
ſerving his own liferent, or to take effect after his death, whereby both might 
once have intereſt therein, the aſſignation was found null by exception, tho he- 
ving decreet conform, and thirty years poſſeſſion. The like, Hope, aflignation, 
Abernethie contra La. Drumlangrig. But by the act of Parl. 1606, cap. 3. arch- 
| biſhops and biſhops are diſabled to grant penſions to affect their benefices, fur 
ther than themſelves have right to the benefice, but do not prejudge their ſuc- 
ceſſors in office; yet penſions granted by beneficed perſons, are not only due di 
ring their life, but out of their annat after their death, Feb. 28. 1628, Bairns o 
the biſhop of Galloway,  _ res - + 2; a0 On 
XVII. Penfions granted by ſecular perſons, tho' they contain affignations t 
the duties of lands ſpecially, and have decreet conform, were found ineffectul 
againſt ſingular ſucceſſors in the land, Fuly 9. 1629, Urqubart ; Dec. II. 1662, 
Clatperton ; neither againſt the Lady tercer of the conſtituent, March 27. 1034 | 
Counteſs of Dumfermling : yet a decreet conform being obtained againſt the gal 
er of a penſion, his tenants and chamberlains, is effectual againſt ſubſequent cham- 
berlains, without new decreet or transference, yet muſt be transferred againſt te 
conſtituent's heir and his chamberlain, tho' it would be valid, being an eccleli 
ſtick penſion, againſt his ſucceflor, Dec. 7. 1630, E. of Carrick ; Spotiſ. hic, Weyw 
contra chamberlain of the D. of Lennox x. N 4 


by th 
ſervitt 
ſons 
paſtur 
life, 9 
which 
penſio 
perfor 
which 


ed as ( 


I. 
| | | "of ton, 
The decifion, Dec. 7. 1630, E. Carrick, proves only, that a new decreet is neceſſary againſt the 5 1 © flap 
inſinuates, that in the caſe of an eccleſiaſtick penſion, no new decreet would be required againſt the N 1 
office. The deciſion from Spotiſuiaod makes it unneceſſary to call the granter of the penſion in a proc 4. 1 8 
his tenants and chamberlains. But it does not appear, that a new chamberlain, or new tenants, ma) Th 
ged upon a decreet againſt the former chamberlain or tenants. SE dee 


" See above, II. 3. 22. 1. & III. 1. 21. 
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85 A penſion, bearing for love and ſpecial ſervice done and to be done, was found 


[2 being neceſſary by tranſportation, March 25. 1629, Doctor Strang. The like 

of a penſion granted to an Advocate, for ſervices done and to be done, which 
was found valid during his life, tho he left pleading, Dec. 3. 1661. Jamieſon. 
The like of a penfion, for ſervice done and to be done, tho' the ſervice was not 
gone, but not required: nor was it excluded by the penſioner's purſuing proceſſes at 
his own inſtance againſt the conſtituent, upon a probable ground, tho' the con- 
ſlituent was aſſoilzied, July 26. 1678. Mr. William Weir Advocate. 

XVIII. Penſions granted by the King are declared not arreſtable in the treaſur- 
ers hand's. Act of Sederunt, June 11. 1613 *. The reaſon thereof muſt be, 


becauſe ſuch are ordinarily alimentary, and always for the King's ſpecial ſervice, 


which would be impeded, if arreſtable, by hindering payment of the penſion e. 


Liferent-Infeftments, where, of Conjun& fees, Terces, and Life- 
* rents by the Courteſy of Scotland. DE 


Il. Servitudes perſonal by the Ro- tacks or other deeds of the fiar, 
man law. 5 _ poſterior thereto, | 
Il Servitudes perſonal by our cu- IX. What terms do belong to hferent- 
EL A 3 mm 
III. Clauſes of conqueſt, of hferent X. Conjunct fees. 
or fee of lands acquired du- XI. Liferenters by conjun# fee have 
ring marriages, how far ex- all the caſualities of ſuperio- 
OT, ns „„ Fit. 5 
IV. Al liferents muſt be ſalva rei XII. Terce. 
fahne, ., - Serveces of terces; 
V. Liferenters are burdened with XIV. Kenning of terces. 
| the aliment of heirs. XV. The effect of terces, 
VI. Liferents without infeftment are XVI. The extent of terces. 
not effetual againſt ſingular XVII. Exceptions againſt terces. 
Z ä „ of terces. © 
VII. The effect of affignations to life- XIX. Liferents by the courteſy of Scot- 
rents. ; | a _ FO” 


VIII. Liferents are not prejudged by XX. Public burdens. 


— — 


Fkom the feudal rights of property, we proceed to ſervitudes, burdening the 


by the property of one is ſubſervient to the perſon of another than the fiar; Real 
ſervitude is, whereby a tenement is ſubſervient to another tenement, and to per- 
ſons only as, and while they have right to the tenement dominant ; as thirlage, 


lite, are therefore called liferents; fervitudes for an indefinite time are ſuch, 


penſions eccleſiaſtick, rentals and tacks, which, tho they be in their nature but 

perſonal rights ; yet by ſtatute or cuſtom, they have the effect of real rights, of 

which hereafter. Teinds alſo muſt come in as ſervitudes, tho they are account- 

ed ag diſtinct rights. 5 ; 

U . The Roman law divideth perſonal ſervitudes into uſufruct, uſe, and habita- 

en. Uſufruct ©& is the power of diſpoſal of the uſe and fruits, ſaving the ſub- 
tance of the thing,” which if it be reſtrained to theſe perſons, and their pro- 
* This 


| | Per 
0 8 act of Sederunt is to be found in Spoti/avood, voce, Penſion. P 
ee below III. 1. 37. e | 


effectual, tho' the penſioner was removed, and did not that ſervice, his removal 


ſame; theſe are either perſonal or real: Perſonal ſervitudes are thoſe, where- 


paſturage, ways, paſſages, &c. and the like. Servitudes perſonal for term of 


which either may or uſes to be conſtitute for a longer or ſhorter time, ſuch are 
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diſtinct from conjunét fees. 
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per uſe, without making profit or diſponing to others, it is called the Uſe, J. 1, 


F. de uſu & hab. where the particular benefits are enumerated ; But is Withoy 


reſtriction of the proprietar, or uſu- fructuar, who may make ule of the fruits at the, 
pleaſure, and who as he cannot moleſt, ſo cannot be moleſted by him to wbon 
the Uſe is granted, & 1. 1½½l. de uſu & hab. J. 15. F. I. F. cod. Vid. l. 10. Hull. & 


11. ed. and becauſe of ſome ſpecial conſideration in the law of that uſe (hich . 


gards) houſes, Habitation is a diſtinct ſervitude from other uſes, & 2. IIzſt. de uſu C 


habit. & tt. ff. de uſu & habit. paſſim. 

II. All ſervitudes with us come under ſome of the kinds before named. Per. 
ſonal ſervitudes are either conſtitute by the deeds of men, or by the law, which 
provideth a competent portion to either of the ſurviving ſpouſes, out of the land 
and tenements of the other, during the ſurviver's life; as if the wife ſurvie, 
the hath the third of her huſband's tenements : and if the huſband ſurvive, he 
hath the liferent of the wife's whole tenements by the courteſy, if the wife be xg 
heireſs, and that frow/jone legrs alone. But other liferents conſtitute for fur. 


viving ſpouſes, or otherwiſe, are proviſione hominis: ſo may the terce or life 


rent by the courteſy be provided, and ſome things altered from the courſe of lay; 
but oftner liferents are conſtitute by conjunct fees, and mott ordinarily otherwide, 
which therefore retain the common name of literents appropriated thereto, 


HI. Liferents are fometimes provided particularly, and ſometimes generally 
for the whole or ſuch a ſhare of the conqueſt, during the marriage, which tho not 
fulfilled by the huſband in his life, is effectual againſt his heirs, and is not account- 
ed a fraudulent proviſion, tho' it be the whole conqueſt, even among merehantz, 
And where a huſband purchaſed lands in favour of his eldeſt ſon, being then an 
infant, and not to himſelf, yet his relict was found to have right to her liferent 
thercof, as being a fraudulent deed in prejudice of the obligement of conqueſt, 
Tuly 3. 1627, Counteſs of Dunfermline. But theſe proviſions of conqneſt do not 
hinder the huſband acquirer to denude himſelf without fraud, for any onerous or 
juſt cauſe; as ſelling for a price, or diſponing to children, whether it be to the 


apparent heir by ordinary terms of contract of marriage, or to younger children, 


or to wives of ſubſequent marriages, June 16. 1676, Mitchel. And ſuch a claule 
being of al! ſums acquired during a ſecond marriage, was fonnd to annul an 
niverlal legacie to the eldeſt ſon of the firſt marriage, but not to annul compt- 
tent proviſions to the bairns of the firſt marriage; June 19. 1677, Murray: * 
The like, Jan. 3. 1679, G:b/om, Yea, a clauſe providing the preſent ſtock, and al 
the conqueſt to the bairns of a marriage, which failing, the one half to the mans 


| heirs, the other to the wife's heirs, was found to make the man fiar, and not t0 
| hinder him to provide his whole means, which were very great, to his bairns of 


a ſubſequent marriage, there being no bairns ſurviving of the former marriagh 
Dec. 1. and 21. 1680, Anderſcn?, But as to ſuch clauſes, conquelt is only un- 
derſtood where the huſband acquired more than he had the time of the clauſe 
but not when he ſold ſome lands and acquired others of no greater value, Je 27 
1676, E. of Dunfermline: yea a clauſe of conqueſt in a wife's contract of mat- 
riage, Who was otherwiſe ſufficiently provided, was found to be with the burden 
of the annualrent of a ſum, which the huſband declared under his hand to be! 
part of the price of the lands acquired, remaining due to the ſeller, Dec. 20. 1605, 
La. Kzlbecho 1. = 3 . „ 

IV. This is common to all kinds of liferents, and involved in the nature there. 
of, that they muſt be ſala rei ſubſtantia, which by ſtatute is eſpecially extende 
to conjunct-fiars and liferenters, that they muſt be countable, and find ſurety 9 


to waſte or deſtroy the biggings, orchards, woods, ſtanks, parks, Vee 
| | 3 | | ovecodls, 


5 — p 3 3 3 | + a4 

* This was a circumſtantiate caſe; all proviſions to the prejudice of the clauſe of conqueſt were * they 
che court inclined to conſider how far a proviſion to the ſon of the firſt marriage was rational or not befor 

would declare it null. | 


2 See above II. 3. 41. /n. 


1 See below III. 5. 52. 
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govecoats, but that they hold them in ſuch like caſe, as they receive them, Par/. 
1401. Cap. 255 which is confirmed and declared to proceed upon twenty one 
gars charge by ſheriffs, bailies of burghs or regalities, under pain of confiſcation of 
the liferent right to the King's uſe, Parl. 1535, cap. 15. And tho' the narrative 
of the ſtatute exprefſeth conjunct-fiars and liferenters giving caution, as being 
moſt ordinary by proviſion of men; yet the ſtatutory part is general, at leaſt 


charged ſummarily to uphold the tenement liferented, and to leave it in as good 
caſe as ſhe found it, without precognition, how it was the time of her entry, 
March 23. 1626, Feulis. By act of Parl. 1594, cap. 226. © Anent ruinous 
« tenements within burgh,” they being cognoſced by an inqueſt to be ruinous, 
as become, or which may become within a ſhort time uninhabitable, the ſame 
muſt be repaired, by the liferenter, or the fiar may enter in poſſeſſion, finding 
EZ caution within the burgh to pay the liferenter the mail thereof, as the ſame gave, 
or might give the time of the precognition ; but this act was not found to dero- 
gate from the former acts, nor that precognition was requiſite before finding 
caution, except in tenements within burgh, decayed before the liferenter's entry, 
as was found in the foreſaid caſe, Foulis. Neither was the liferenter freed from 
caution upon her offer to quite the poſſeſſion to the heritor for paying of the 


rent, the tenement not being ruinous at her entry. ZZ 
V. It is alſo common to.liferents and conjunct-fees, that the liferent right is 
3 liable, as the ſuperior of ward-lands or his donatar, for an aliment to the heir, to 
be modified by the Lords, by the ſaid ſtatute 1491, cap. 25*. So the {aid ſtatute 
is extended to liferenters, to aliment the heir, tho' it doth not bear it, only e pa- 
ritate rationis it is ſo extended by cuſtom. _ ID, = 

VI. Liferents are either conſtitute by way of reſervation, in infeftments of pro- 
perty, or otherwiſe by a ſeveral infeftment ; but it cannot become a real right, 
| and be effectual againſt fingular ſucceſſors, without infeftment; tho' molt ſervi- 
| tudes may be conſtitute by diſpoſition and poſſeſſion. 5 
VII. Vea, tho' liferents he conſtitute by infeftment, ey may be conveyed by 
aſſignation , becauſe there can be no ſubaltern or renewed infeftment of a liferent, 
| which is only perſonal to the liferenter, and the right is incommunicable ; yet 
the fruits and profits ariſing thence are communicable and aſſignable. 


VIII. It is alſo common to liferents, that nothing done after their infeftment, 
= by the conſtituent or his ſingular ſucceſſor, can prejudge the liferenter : and fo an 
| appriſer from the huſband was found liable to the liferenter, for the true worth 
| of the liferent lands, and not according as he ſet them, tho' they were never tet 
> bebore; except the appriſer had ſet the lands, wholly or near to the worth, March 
(0 9. 1631, Lady Huttonball. 1 „ „„ 
o | 1X. A liferenter's executors were found to have right to the Martinmaſs term, 
50 | tho' the liferenter died upon the Martinmaſs day in the afternoon, Feb. 16. 1642, 
. Koecutors of the Lady Bruntoun. And they have right to the whole cropt and 
ic, WY profit of the land laboured and ſown by themſelves, or which was in manſing and 
27. not ſet to tenants, tho' the liferenter die before Martinmaſs, Dec. 14. 1621, 
At Mackmath. A liferenter's executors were found to have right to the whole year's 
Jen rent of a miln liferented by her, ſhe having ſurvived Martinmaſs, and that miln- 
. : ents were not due de die in diem, but as land- rents, not as houſe-mails; tho' 
05 me conventional terms of the miln- rent was after Martinmaſs, v/z. one term at 
by -ndlemaſs after the ſeparation, and the other at Whitſunday thereafter, Zuly 20. 
oy Guthrie. And a Jiferenter infett in an annualrent of victual provided to be 
go 45 yearly betwixt Yule and Candlemaſs, her huſband having died after Martin- 
2 | and before Candlemaſs, the was found to have no ſhare of her annualrent 


er that cropt, Jan. 12. 1681, Trotter *. 
e — A 


ee below, III. 5. 3. 5 See below, III. 3. 15. 2. and III. 1. 16. t See below, III. 8. 57. 


may be extended to terces and liferents by the courteſy. So a liferenter was 
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286 Inſtitutions of the law of Scotland. Book Il : Tj 


X. A conjunct- fee or conjunct- infeftment, is that which is granted to mor 


perſons jointly ; which if it be provided to them and their heirs ſimply, it mk. june 
eth them and their heirs to have equal right pro indiviſo, and they are all equal. iſ = ahh 
ly fiars; and after the death of any of them, their portion belongs to their heirs, . 8 7 2 8 
ing they and their heirs are equal fiars ; but the liferent of the deceaſing, accreſees ny » 3 r | 
the ſurviving. But when conjunQ-infeftments are provided to huſbands ny, [ME Cad; 
wives the longeſt liver of them two and their heirs ; there the law preſumes, thi ME 6 
the heirs are the man's heirs t; and by that interpretation, the wife by the con. Iſao 
junct- fee is but liferenter : and generally heirs of man and wife in all things, ex. Ml 9 wh 
cept moveable rights, are ever underſtood to be the man's heirs, propter eminentinn MW reſer 
maſculini ſexus; ſo it was found in an aſſignation to a reverſion, granted to a mn WT rot 
and his wife and their heirs, that thereby the man's heirs (firſt, theſe of the mx. WW 3 
riage, and next, his other heirs whatſomever) were underſtood, Hope, huſhani the ſi 
and wife, Colleſtoun contra L. Pitfoddels: yet tho this be prafumptio juris, it admits yet (« 
of contrary and more pregnant evidences ; as a reverſion granted to a man and his {WF ceive 
wife and their heirs, was found to conſtitute the wife fiar, becauſe ſhe was he. VI 
retrix of the wadſet lands, Hope, hferent, Kincaid contra Menz1es of Pi! foddels, of ſee 
But to prevent this queſtion, the proviſion ordinarily is to the longeſt liver of on or 
them two and their heirs, which failing, to ſuch particular heirs expreſt; where. amon, 

by theſe are commonly eſteemed fiars, whoſe heirs whatſomever are ſubſtitute: b provic 
and yet a ſum provided to a man and his wife, and the heirs betwixt them, which his me 
failing, to divide betwixt the man and the wife's heirs, was found not to conſtitute but in 
the wife fiar of the half, but only liferenter ; and the wife's heirs of line to be WR «th, k 


heirs of proviſion to the man, and that the ſum was diſpoſable by him, and ar- 4 huſbaz 
reſtable by his creditors, Jan. 29. 1639, Grahame. So ſtrong is this preſumpti- IK 
on, that there is no more meant to be granted to wives, but their liferent: right, 


and no part of the fee, zhat it fill rakes place unleſs the proviſion bear expreſly, *1 3 it exte 


power to the wife to diſpone ; and if it be adjected, © at any time, during het WF and fo, 
life,” the fee will remain in the man, and that power in the wife will rather be un- infeftn 
derſtood as a faculty, like tothe power given to commiſſioners to diſpone lands, than WW exclud 
an act of property, unleſs that the proviſion bear, & a power to the wife and her heirs WI proviſi 
« to diſpone ” as ſaid is; but a conjunct- fee to a future ſpouſe of the conqueſt du- WF tions b 
ring the marriage, in theſe terms, „The one half thereof to be diſponed upon times; 
as the wife ſhall think fit,” being in a minute of contract, expreſſing no heirs, but thi 
but being a ſhort draught, the lady being of great quality, having about 22000 WI induſtr 
merks yearly in liferent, beſide money and moveables: and the huſband being 2 on the 
nobleman's fon, having gained an eſtate of 7000 merks yearly, in the war, which rage, 
he had left; the clauſe was found to be underſtood, and extended fo, as to make proviſic 
both future ſpouſes equal fiars, ſeeing the conqueſt was mainly to ariſe out of the thy Of 
wite's liferent, June 27. 1676, E. of Dunfermline u. _ VF | Cition « 
If a conjun&-infeftment be granted to two or more, the longeſt liver of them, XII 
and expreſs no heirs, it ig but a liferent to them all, and the fame accreſceth ? WI nd it! 
the ſurvivers ; or if it be a right of lands or annualrents to a man and his wife, ed to ff 
the longeſt liver of them two in conjunct- fee, and to their bairns named and their Bi ſerve th 
heirs ; then the perſons named are but as heirs ſubſtitute, and the father 1s fat, WAN {ul wife 
even tho the bairns were infeft with the father and mother, Jan 14. 1663, Bg. This is 
| Fuly 23. 1675, Moor of Arniſtoun, in which caſe a ſum was borrowed from à f. rough: 
ther, for himſelf, and for the uſe of his ſons, and payable to the father, he being That w 
on life, and failing of him to his two ſons, or the ſurviver, and his heirs, and 1 dow wa 
of them were infeft. | —_— . nary ſh 
XI. The main difference betwixt conjunct: fees and other liferents, is, that the A joy th 
conjunct-fiar, tho' by interpretation liferenter only, and ſo may not alienate 0 ul wife 
waſte ; yet by the nature of the right and cuſtom, they have the benefit of 8 
caſualities befalling during their life, and may diſpoſe thereof; which will not c : 
ly be effectual during their life, but ſimply for that individual caſuality. So bo, 5 


junct- far 


et See above, II. 3. 41. 3. below, III. 5. 51. 3. u See above, II. 3. 41. 3. 
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Simple liferenters have not theſe caſualities of ſuperiority ; yet a fiar havin 
diſponed his barony, reſerving his liferent, was thereby found to have right to 


EZ .cceive the heirs of his vaſſals. And there is reaſon, that the fiar diſponing with 


-eſervation to himſelf, whereby his own infeftment ſtands pro tanto, ſhould have 
oreater power than a liferent apart, or by reſervation, to a perſon not being be- 
fre infeſt. Conjunct- fees, tho' public, as ordinarily they are, whereby, as to 
the ſuperior, the fee is full, and the caſualities of ward and non-entry excluded, 
yet (do not prevent) the heir to enter to the property, and compel the ſuperior to re- 
ceive him. 1 „ 15 
XII. Terce is the third of the tenements, in which the huſband died infeft as 
of ſee provided to his wife ſurviving, by law or cuſtom, tho' there be no proviſi- 


IF on or paction for that purpoſe. The original hereof, as hath been ſhown before 
E amongſt the intereſts of marriage , is from that obligation upon the huſband to 
provide for his wife; which therefore poſitive law hath determined to a third of 
bis moveables, if there be children in the family, and if there be none, to a half: 
but in either caſe, ſhe hath a third of his tenements. And tho', as Caig obſerv- 
eth, by our ancient cuſtom, terce extended only to a third of the tenements an 
E huſband had the time of the marriage, which if it were extended to all his tene- 
ments he then had, it would hinder him to diſpoſe of any, and if only to theſe he 
had at his marriage, and at his death, it would be too narrow, and therefore now 
it extends to a third of thoſe he ſtands infeft in, as of fee the time of his death; 
and fo, when he is denuded before his death, the terce is excluded. Yea, a baſe 
| infeftment without poſſeſſion, granted by a huſband to his creditor, was found to 
| exclude his wife from a terce of that land, Jan. 27. 1669, Bell of Belford *. This 
E proviſion of law is more equitable and proportionable, than ordinarily their provi- 
| lions by contract with the huſband are, who being carried with affection, doth oft- 
| times provide his wife to the prejudice of their children, and ruin of their eſtate ; 
| but this terce keepeth always proportionable, and maketh the wife ſharer of the 
| induſtry and fortune of the man, and therefore more careful over it; and up- 
on the contrary, huſbands giving but ſmall proviſions to their wives at their mar- 


tage, when they do but begin to have eſtates, they increaſe not their wives 


W 7roviions according to the increaſe of their fortune; but the law doth more 
| ful order the wife's proviſion to be increaſed or decreaſed, according to the con- 
dition of the man. Re he es . ata 


XIII. A terce taketh place ordinarily, where the huſband died infeft as of fee; 


di it hath effect by the widow's taking brieves 7 out of the chancellary, direct- 
| A to ſheriffs or baillies, to call an inqueſt of fifteen ſworn men, and thereby to 
erve the brieves; which have two heads, the one, „That the bearer was law- 
G fu] wife to the defunct ; ” the other, «That he died in fee of ſuch tenements.” 


his is a pleadable brieve, and hath no retour ; but ſervice alone is ſufficient e- 
nough to give the wife intereſt as other liferenters have. It was ſpecially ſtatute, 
at where the marriage was not queſtioned in the huſband's life, and the wi- 
ow was holden and repute his lawful wife in his time ; no exception in the con- 
"ry ſhall be ſuſtained in the ſervice of the brieve, but ſhe ſhall be ſerved and 
010y the terce, till it be declared in a petitory judgment, that ſhe was not a law- 
rl. 1503, cap. 77. | 


XIV. 


* — above, II. 3. -* ww See above, I. 4. 21. 


: * See above, II. 3. 27. 5. fir. See be- 
2 Ye 3, i | : 


Liferent-Infeftments, &c. = 


unct-fars may receive and enter the heirs of vaſſals, and have the benefit of their 
BE ward, non-cntry, liferent-eſcheat, and may grant gifts thereof effectually, even 
sto the time after their death. So alſo a conjunct fiar, infeft with her huſband 

in lands cum ſylvuis, was found thereby to have right to make uſe of the woods for 
her on and her tenants uſe, Had. Jan. 10. 1610, Hunter and others contra La. 
1 Gadgirth Va > 
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288 Inftiuutions of the law of Scotland. Book 1 


XIV. The brieve being thus ſerved, the ſheriff or bailie muſt alſo, if | be 
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demanded, ken the relict 79 her terce, which is ordinarily done by the ſun 9 th mer 
ſhade; that is, (ts are caſt) whether the divition ſhall begin at the Eaſt or the Fi * 
and ſo the diviſion of the tenements proceeds by acres, two befalling to the heir, * of 
one to the relict :, wherein there ought to be marches ſet, and inſtruments taken ver 
thereupon, which is rather lite a diviſion than a ſeiſin; but this diviſion being yy WIR inte 
inconvenient, except the whole intereſt were uſed to be ſet in acre-dale, it is red 
exclufive of other divifions by the worth of the lands or the rent, fo many rom ME carr 


— e. 
iS 

9 * 
* . 0 bo 
oy 


being defigned for the tercer, the reſt remaining for the fiar. And this way 
10 pril! 


kenning would be valid, and much better. But it is not neceſſary to divide, a2 
ſerving the brieve, to conſtitute the terce; for the ſervice giveth ſufficient tien do ſi 
the third of the mails and duties of every room, March 15. 1632, relic of Ji WE on t 
of Darwick, Bf TOs. 270 non. 

XV. But Mat ſhe cannot remove poſſeſſors is, becauſe ſhe brooketh the tm the + 
tro indiwiſo with the heir, till it be kenned, or otherwiſe divided. The terce k. end 
ing ſerved, gives right not only to the years thereafter, but preceeding, fince the I by 
huſband's death, Nov. 25. 1624, tenants; and fo the tercer may purſue the e. C 


ritor or other intromitter, for all bygones of the third of the duty, not as the {ecu 

were at the huſband's death, but as they were bettered by the fiar ®, Fe. 1, a ſer 

1628, Countels of Dumfermiing, and that without deduction of factor-fee, Mar only 

1 27. 1634, inter ecſdem. The tercer being ſerved, hath intereſt to purſue for con. and 
Ke miſſion to cognolce paſturage-lands, what ſoums they may hold, that the ny i the | 
_ have the third ſoum, or elſe to divide, Jan. 18. 1628, contra M cord 
#19 Ihe diviſion of the terce from the two thirds, may be in the moſt convenient I alime 
= way, wherein all dwelling-houſes, or kilns and barns, and other houſes for r- they 
—_ vice, will come in as they may be moſt conveniently divided. This is the mot volut 
=w— ordinary way of terces, by ſervice as ſaid is, when the huſband died infet n WR ter 
UII fee. e 0 FV e on ot 
K __ XVI. Terce takes place, not only in lands, but alſo in annualrents, wheren WE rent | 
—_ the huſband died infeft as of fee, Nov. 30. 1627, tenants of Eaſthouſes ; but notto . 
N the terce of annualrents of bonds, whereupon no infeftment followed, June 24. Wi >* 
1 | | 1663, Eli/abeth Scrimzecur, It is alſo extended to infeftments of teinds, Fb. 1; Seat. 
i 8 BI 1623, Counteſs of Dumſermling. But it is not extended to tenements or hs av 
11 © within burgh, or holden burgage. Neither to ſuperiorities or feu- duties, or 0- | bis p 
fl . e ther caſualitics thereof, bid; nor to tacks; neither to patronage or advocatian 4 e 
fl 1 | | of kirks ; neither doth a terce extend to reveriions. | l 
wo If the fiar, whoſe land is liable to a terce, die, and his wife have right to at- | n 
fo other terce, which is called the leſſer terce, tho' the huſband died infeft as of fe | Adject 

'Þ of the whole tenement, ſhe hath not a third of the whole, but a third of the 1 

two thirds, which wert unaffected with the greater terce, till the former tercers al tl 

death. Craig * propoſeth two caſes, in which the relict will have a terce, tb» Wl 1 5 

the huſband died not infeft as of fee; the firſt is, if the huſband infeft his 8. 1 

parent heir in his eſtate, if there be no liferent provided to the wife by a c tg 

tract; in that cale the relict will have a terce, which is moſt juſt, albeit it will * a 

not proceed ſummarily by a brieve, which bears only wart ant for a terce of be WH 85 

tenements in which the huſband died infeft as of fee: but it may proceed by de. Moy 

clarator, and would not only have effect againſt the apparent heir, but againſt 27 Wa of 0 

gratuitous diſpoſition made by the huſband, reſerving his own liferent; for ſuch 3 5 

deeds would be found fraudulent, and contrary to the nature of the obligation © 0 5 

huſbands to provide their wives, unleſs there remained tenements, out of wÞ % ks 

a reaſonable terce might remain to the reli, according to her quality. The 0 "i f 

ther caſe is, when a father, by his ſon's contract of marriage, is obliged to , oy : 

feft his fon in fee in certain lands; if the ſon's relict be no otherwiſe provide 2 


* It does not appear from the deciſion what was made the rule of determining the amount of the by gone“ 


Craig, II. 22. 32. Craig, II. 22. 27. ; dee 
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& | the may claim a terce of theſe lands, tho' the father did not perform his oblige- 
ment, which may be conſtrued as fraudulent, and in her prejudice. ALES 
Iz 1 XVII. Terce is excluded by the wite 8 adultery or deſertion; or by the death 
bot either party within year and day, without children. And alſo, by whatſoe- 
Ler way the huſband is /e fraude diveſted, the terce is excluded : as by a crime 
nferring forfeiture or recognition by the huſband or his ſuperior, tho' not decla- 
ted before his death, or by the ward and non-entry of his immediate ſuperior, 
carrying the rent of the huſband's eſtate. But there is one decifion obſerved by 
Me, apprifing, berwixt the relicts of John Cranſtoun and Comiſton , that an ap- 
1 priſing without infeftment, did exclude a relict from her terce: yet it were hard 
do ſuffain that, in all caſes, even tho there were a charge againſt the ſuperior up- 
on the apprifing; which as it would not exclude the ſuperior from the ward, 


ſme had a conjunct- fee or liferent by conſent, equivalent to a fertia rationabilis : 
end tho our cuſtom hath far deborded from the ancient deſign of terces, where- 
BH by a reaſonable terce was appointed, and if any voluntary liferent were granted, 
3 Craig © obſerves, that it was ever underſtood to be no more, but for clearing and 
ſecuring the tercer againſt the trouble and difficulty of recovering poſſeſſion by 


only real voluntary proviſions are ſuſtained, tho' of the huſband's whole eſtate 
and conqueſt, albeit granted 77 a@ftu amoris, (with this temperament only, that if 


the heir have no other cilate, the liferenter muſt entertain and educate him, ac- 
; W cording to his quality, by act of Parliament, which 1s more extenſive than a ſimple 
; . aliment ; but ſhe is alſo liable, ſuper jure nature, to aliment her other children, if 
: Z they have no proviſions ; ) but cuſtom hath ſo far proceeded, as not only to allow 
+ WE voluntary proviſions, how great {vever, but therewith to add a terce of any o- 
WE ther diſtinct tenement, unleſs the voluntary liferent were accepted in ſatisfacti- 
on of the terce; which indeed were reaſonable in many cafes, the voluntary life- 
ent being oft-times ſmall, and ſuitable to the eſtate the parties have when they 
WE 2arry, but cannot make a rationabilis rertia, if by conqueſt, their eſtate ſhould 
„die Sreat; neither is it reaſonable, that tho' the voluntary proviſion be never ſe 
; great, that a terce ſhould be given, tho' little remained to the heir, only be- 
% WW cauſe by ignorance or negligence, the clauſe in ſatis faction, were not adjected : 
F | which ſatisfaction may not only be proved by writ, but by preſumption, from 
1 the deſign of parties, in the contracts of marriage, which are uberrime fide! : for 
| luppoſe (which is ordinary enough) that a liferent of lands were provided by the 
n contract of marriage; yet ſome lands were not mentioned, but there is a clauſe 
e adjected for the liferent of the whole conqueſt, were it rationabilis tertia, to give the 
4 wife a third of that which is omitted, tho' ſhe had a particular liferent of more, 
rs | and the whole conqueſt, tho' never ſo conſiderable? Yea, it came lately to be 
1 WE <OOtroverted, whether a liferenter infeft in an annualrent, out of her huſband's 
». eltate, conſiſting of one tenement, lying contigue, the annualrent being two thirds 
nh | of the rent thereof, becauſe it bore not, © in ſatisfaction of a terce,” The relict 
did alſo claim a terce out of that fame one tenement, and obtained it, till a ſta- 
be te was made in the contrary. 5 EEE N 3 IP 
. But fo far as I can underſtand by former deciſions, it hath not yet been de- 
any termined, whether relicts ſhould have a reaſonable terce, according to the terms 
(ch of the antient law, inducing terces, or whether ſhe ſhould have a terce, propor- 
2 tonable or ſuitable or not, tho' ſhe be already ſuitably provided, if ſhe have not 
ich expreſsly accepted her former proviſion, in ſatisfaction of her terce: which terce 
e 0- s moſt favourable when ſuitable ; and therefore takes place in the two caſes be- 
in- ore mentioned 9, even beyond the letter of the law ; and therefore, if it were 
ded, M-proportionable to the quality of the huſband and wife, who might have a great 
ſhe elkate in money, and little land, a voluntary proviſion out of any tenement, 


4 D +: fhould 


ges. | | 
| bee below, III. 2. 20. Craig II. 22. 8. Reg. Maj. II. 16. 57, & 78. d See above, 5 16. E. /. 


q A non-entry or relief, ſo neither could it exclude a relict from her terce, unleſs 


ng {crvice, and therefore was always retrenched unto the terce: yet now, not 
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other tenement, unleſs the relict were ſufficiently provided before. There i; 
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ſhould not exclude a terce out of the remanent of the ſame tenement, or of ,, 
interlocutor betwixt Jean Crichtoun and Kirkvouſe her ſon, Fan. 27. 1666, wha 
in it was alledged, that ſhe was ſufficiently provided, to more than a terce of bi 
huſband's eſtate, which was repelled ; but the caſe was 2½ pyſeſſorio, where the 
relict was already ſerved, and kenned to a terce, and was purſuing the tenant 
ſo that the ſervice and kenning being a ſtanding ſentence, doth not determine 
what might be done in petitorio; neither was that alledgeance proponed, and gf. 
fered to be proved, but only alledged informative; whereas the defence proponel 
was, that the relict's proviſion was but a minute of contract, bearing, to h 
extended with all clauſes requiſite,” whereof there was a proceſs of extentiq 


WS herit: 
© the c 
more 
eearde 
ther, 
fee; 


depending, including the acceptance, in ſatisfaction of the terce, as being org. | qiffer 


nary; but it was replied, that that clauſe was omitted in the nfef/ment upon es riage 
contract extended in ample form: but now by the late act of Parl. 1681, cap. 1. WE was b 
there is no place for a terce, where there is a proviſion for the wife of liferen, ten be 
unleſs a terce be expreſsly reſetv ern. 5 (0.7, +23 legitit 
Craig propoſeth another caſe, whether the relict would have a terce of lan WE foul 
competent in fee to her husband, and ſo poſſeſſed by him, tho' by fraud or ne- . born, 
gligence, he never infeft himſelf, which, he ſays, is the opinion of Littleton , and child: 
it is not without much ground, tho' it hath not come to be decided with us, - hw. 

luntary liferents in ſatisfaction being ſo ordinary; for tho the apparent heir mt cr we 
entering, cannot burden the fee with his debt, yet his 74s apparentiæ gives hin WM child 


or his executors right to the fruits during all his life , whereunto it would he I riage 


ſuitable enough, that tho' his voluntary proviſions to his wife could not affect the WF ſes, a: 
fee; yet the legal proviſion of a reaſonable terce might, if the wife were no MI birth. 
otherwiſe competently provided. 8—\ %% NN Le 

By the cuſtom of England relicts loſe their terces, by falling in publick and eth th 


atrocious crimes, as treaſon, murder, witchcraft, altho' they be reſtored by the WM heirs t 
King, by way of grace, becauſe thereby the memory of their husbands, and fans in the 


of their children are difgraced ; I know no ſuch point to have been drawn in WWF the li 


queſtion with us. Craig in the forecited place (II. 22. 27.) holds, that if the far 8 441 


tranſa& for his own or his ſuperior's forfeiture, or recognition, or obtain a git deceil; 
thereof, it ſhould accreſce to the tercer, whoſe proviſion is onerous, importing | daugh 


| warrandice, and therefore might be effectual zgainſt the fiar, if he repreſent the by hei 


husband; and in all diſtreſſes, relief doth import what the party diſtreſſed truly paid | heir 7 
out. A terce of wadſet lands, wherein the huſband died infeft, was not found | of tha 


elided, becauſe the huſband required, or charged for the money, not being de- where 


nuded before his death, Feb. 16. 1642, Veitch. But the wife's third continues ber, r 
as to the third of the annualrent of the money in lieu of the lands e- heirs « 


| deemed by the heir after his predeceſſor's death s. A terce is not excluded by | by the 
ward, non-entry, or liferent-eſcheat of the huſband's (heir) as hath been more | vert h 


fully ſhown before v. 5 „ | Prede 
XVIII. Terce is burdened proportionally by all debita funds affecting the whole WM © dec 
tenement, as annualrent, thirlage, paſturage, but with no other debts of the WM thcrea 


defunct, being perſonal, tho they be heritable, and have a proviſion of infe - Lif 


of Par 


ment. 

XIX. Liferent by the courteſy or curiality of Scotland, is the liferent compe- the 
tent to the huſband of the wife's lands and hereditaments: it is introduced by iferen 
our common law, which is our moſt ancient cuſtom whereof no beginning » Yet if 
known, in the ſame way as the terce of the ſurviving wife, whereby without an lable 
paction or proviſion, ſhe enjoys the third of her deceas'd huſband's heritable whole 
rights, wherein he died inveſted as of fee, during her life; ſo the husband lie- WW What | 


rents the whole lands and hereditaments of the wife, wherein ſhe died in- to be 
feft in fee, and that without any ſervice or kenning, as in terces, but n 
: Th 
e Craig II. 22. 27. : See above, II. 1. 22. II. 3. 16. 4. Below, III. 5. 2. s See above, Il 0 
4. 63. fin. b See above, II. 4. 23. & 36. & 66. 5 
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4 uu, by virtue of his having been huſband to the defunct; neither is there any 
z 33 ce, whether the defunct wife had a prior husband or not; or whether her 
hereditament be ward, blench, feu, or burgage *, Xs 

Ihe original of this liferent by the courteſy, as Craig obſerveth, is from the 
I reſcript of the Emperor Conſtantine , whereby the father had the uſufruct of the 
ES: heritage of his children, befalling to them as heirs to their mother; and therefore, 
tte courteſy takes no place but where there were children of the marriage, one or 


EZ .:rdeth not how long the children live, or whether they do ſurvive their mo- 
ET ther, but hoc 1pſo, that they are born at maturity, they are heirs apparent of the 
ee and the liferent is eſtabliſhed in their father: in this the courteſy of husbands 
differs from the terce of wives; for the wife hath her terce, if either the mar- 
5 riage continue undiſſolved year and day, or tho' it continue not ſo long, if a child 
was born of the marriage, heard cry and weep, tho' the child had been begot- 
ten before the marriage, yea, tho' it had been born before the marriage, being 
© legitimate by the ſubſequent marriage, how ſhort ſoever it endured, the wife 
E ould have her terce. But the courteſy takes no place, unleſs a ripe child be 
W born, tho' the marriage ſhould continue for many years, ſo that the being of 
children procreate and born into maturity is the chief motive introductory of this 


cor weeping, and hath not left it to the conjecture of witneſſes, whether the 


4 es, as being neceſſary in the caſe of the death of the children, at the time of their 


| WE <th the courteſy to the lands or hereditaments, into which wives ſucceed as 
: beirs to their predeceſſors, whether before, or during the marriage, which Craig 
: in the foreſaid place doth likewiſe follow, and doth exclude the huſband from 
de liferent of the wife's land, to which the wife had right by any contract, 
1 


as ſitulb emptionis; which will not exclude the huſband, where the wife's pre- 


daughter, reſerving his own liferent, with power to diſpoſe, ſhe is not there- 
by heir a&7ve, nor is that eſtate accounted heritage but conqueſt ; yet ſhe is 


| of that eſtate, than if his wife had been therein heir of proviſion or tailzie, 


ts | whereby failing her and her iſſue, another branch, not neareſt of blood to 
es | her, might readily ſucceed ; ſo that if her children were dead before herſelf, her 
e- bdeirs of tailzie would have much more reaſon to queſtion her huſband's liferent 
by | by the courteſy, than his own children as heirs of line would have to contra- 
Nw ert his liferent of the eſtate, wherein ſhe was infeft by her father or any of her 

| predeceſſors, to which ſhe was apparent heir; but there have been few debates 
ole or deciſions, or limitations thereof, which would clear this and other points 
the thereanent. 8 ; 
eft- 


Liferenters were found free of the reparation of miniſters manſes, by the act 


liferenters, they not being expreſt, Nov. 14. 1679, Miniſter of contra Beinfton. 
Yet if the whole eſtate were liferented by conjunct fee, the conjunct fiar might be 
able as fiar in that caſe, when the heritor had no profit of the land ; and if the 
hole were affected with a ſeparate liferent, the effect would be the ſame, ſeein 


: the heritor would be liable to, would diminiſh his aliment, which behoved 
0 be made up by the liferenter. 58 8 


Liferent 


1 | RES: 
| The courteſy was found not to take place in burgage tenements, June 16. 1715, Cordon. 


raig II. 22, 40, k L. 1, C. de bon. maternis. 1 See above I. 4. 19. 


1 more, which attained that maturity as to be heard cry or weep ; for then the law re- 


aw. And the law hath well fixed the maturity of the children by their crying 
child was ripe or not, both as to the courteſy, terce and diſſolution of the mar- 


nage within the year |; in all which caſes alſo, the law alloweth women witneſ- 


Sheen in his title, de verborum figni ficatione, upon the word curialitas, limit- 8 


deceſſor infefts her, per præceptionem hereditatis ; as if a father ſhould infeft his 


heir aide, and there is more reaſon that the huſband ſhould enjoy his liferent 
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6 Parliament 1663, cap. 21. © Ordaining heritors to build or repair manſes to 
the value of 1000 pounds; whereof no ſhare of relief was found due by the 
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Liferent by the courteſy hath the ſame extenſions and limitations as terces t 
aFects all the wife's lands, not acquired by a fingular title; it is not excluded! 
the ward, but it is excluded during the nen-entry, or by the literent-eſchen q 


the wife *; and alſo by the ward of the ſuperior, or the forfeiture or recognito 
either of the ſuperior or wife: it is burdened with all real burdens by infeftme 


l, 
lt 


or tack, and with the aliment of the wite's heir, if he have not aliunde; it is ah 


excluded by the diſſolution of the marriage within year and day, by divorce, orb 


the huſband's deſertion of the wife, tho' divorce followed not; or by his adultery 
or other atrocious crimes : but the courteſy excludes the ward non-entry, or If. 
rent-eſcheat of the heir of the wife, that they have no effect againſt the fee whit 
the huſband lives. | | 

XX. Amongſt perſonal ſervitudes may be numbered Public burdens, impoſe 
by the King and Parliament for public uſe, ſuch as taxations, which by the a0 
impoſing them, are declared real, affecting the ground, and that thereupon the 


ground may be poinded ; and fo conſequently do affect ſingular ſucceſſors: the 


extraordinary burdens of maintenance and ceſs, impoſed by the Parliament during 
the troubles, had not that clauſe therein of poinding the ground, and ſo were ng 
found debita fundi, but debita fructuum, nor do they yet affect ſingular ſucceſſor, 
July 13. 1664, Gravam of Hiltoun. FT 


Servitudes Real, where, 


1. 
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:. . rang . wa 
QErvitudes are diſtinguiſhed in 79 real and perſonal, tho' neither of the 
” perlonal rights; yet theſe ſervitudes whereby one tenement is fublervic 


another tenement, and to perſons only as having right to, and for the w_ 


This and what follows muſt be underſtood of the excluſion of the jus mariti during the ſu 
marriage; the courteſy which only commences at the wife's death is not excluded by the non-entry 


TITLE: Vit 
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How preſcription conſtituteth 
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How far ſervitudes are effec- 


tual ogainſt the ſuperior, 
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muſt repair the ſervient te- 
nement. | | 
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Thirlage. 


of Aus, iter & via, Paſturage ad 
Thirlage, Cc. - 
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1 80 aud water. 
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1 
en 
* 
* 


ſelfio 
; unint 
Cale 
deſen 
partie 


111 


pſiſtence of le 
or liferent 


r 


tha 


l 1 
5 
' * 
* 

1 ö tO N 
7 
2 


viel 


1 


ext! 
] 


ſitu 
2, | 
pact 
real 
righ 
mor 
be { 
cant 
ſuce 


LEN 
_- 
_ . 
a We 
"8 Ws U CE 
1 %Y 
6 
©, 58 
N © 


fore 
matt 
ruſt 
full 
Prof 
be at 


poſſt 


mot! 


| requi 
| Acier 


U 


detrir 


muſt 


to co. 


| and a 


lervec 
00 ſuf 
lage | 
fervit 
Conſt! 


to ha. 
damn 


erect 
Waſh 


u & 


Ait. VII. Servitudts Real, &c. 293 


to things : and the other are called perſonal; becauſe thereby thetenementis ſubſer- 
vent directly to perſons, and not with reipect to any other thing, as liferents, Ee. 

kefote we come to the particular kinds of theſe real ſervitudes, it wi be fit to 
enquire ho ſuch ſervitudes are conſtitute ; and next how they are deſtitute and 


extinguiſhed. 


ſtitute by infeftments, yet there is no neceſſity of infefiment, to their conſtitution. 
> Real ſervitudes cannot be conſtitute by any perſonal right, as by contract, 
pation, teſtament or legacy, neither by diſpoſition or aſſignation alone; the 
-eaſon is, becauſe they are real rights, and cannot be conſtitute by any perſonal 
dicht, which tho' they be ofttimes the remote cauſe of real rights, yet there is 
more requiſite to their conſtitution ; and therefore tho ſuch perſonal rights may 


cannot come againſt their own deed ; yet they are not tufficient againſt ſingular 
ſucceſſors, neither do they affect the ground. 3. All real ſervitudes are conſti- 
tute by poſſeſſion or uſe ; for things corporealonly, are ſaid to be poſſeſt; there- 
fore incorporeal rights, as ſervitudes, have rather uſe than poſſeſſion to conſum- 


3 
1 


* 


proprietar, or by preſcription. There is no difference in what way the conſent 
bc adhibited, ſo it be in writ; and the obligementto grant any ſetvitude with 
poſſefſion, is equivalent to the formal diſpoſition or grant thereof, as it is in the 


6 affignations, diſcharges, renunciations, are equiva-lent to theſe rights themſelves, 
JJJJJõ LE rt Cards i 
„II. The Civilians debate much, whether ſervitudes can be introduced by pre- 
E {cription, and whether in that caſe there be requiſite a title, and the proprictar's 
ne, 


knowledge; wherein we need not infiſt, ſeeing our preſcription being only by 


acient, without a title, or any other than preſumed knowledge. 


uninterrupted, without any writ, Had. Jure 27. 1623, Neilſon contra S'eriff of 


. Ca leway; for here the way was claimed at the neareſt to the kirk ; whether the 
rt, deſender's lands were under cropt or not: for tho' a way to the kirk be due to all 


detriment to the interjacent lands, and ſo cannot always be the neareſt way, but 


o conſtitute a way through lands, even under cropt ; yet forty years is equivalent, 


Jency crves, “ That a convenient way to the kirk, without going through corns, was 
down * {\uſtained without preſcription *;” and the like would be ſuſtained for paſ- 
C, ige tO market towns, or public ports, till there be acceſs to a high-way n. A 
crvitude of laying over a miln- damm upon another heritor's land, was found 

L . by poſſeſſion forty years, whereby the heritor of the miln was found 
m » habe right, that when the water did waſh away the ground from the end of the 
nt / mm, to lengthen the ſame upon the ſervient tenement, ſo that it might be made 
0 ns . <wval with the leaſt detriment, and that he was not liable for any damage by 
"Ig away the ground of the ſervient tenement, by occaſion of his damm, Tuly 
of tle | | 


% | : | 
dating in the place quoted does not add what is here mentioned. 
e below II. 10. 5. m m Yee above II. 1. 5. med, 


that tenement, ate called real ſervitudes, as not being ſubſervient directly to perſons, but 


. As to the firſt, theſe ſervitudes require no infeftment, tho they may be con- 


be ſufficient againſt the granters thereof, by a perſonal objection, whereby they 


mate them, L. 3. 2. F. de ad. emft. l. ult. F. deſerv. l. 1. wit. F. de ſerv. pred. 
ruſt; which tho it be the laſt requiſite to accomplith ſervitudes, yet it is not 
ſulicient alone, but muſt have another title, either by the expreſs conſent of the 


mol of theſe rights, which do eſſentially require nothing eiſe but conſent alone, 
or conſent with poſſeſſion, and not any other ſolemnity; as obligements to grant 


ſlatute upon the courſe of forty years, in moſt caſes it preſumeth both a title and 
knowledge: but theirs being upon ten years, againft thoſe who are preſent, may 
| require more; yet many, even of the learnedeſt of them, account preſcription ſuf- 


With us, the ſervitude of a way to the kirk, was not found conſtitute by poſ- 
leſion thirty years, but by immemorial poſſcſſion, going and coming that way 


parties in the paroch, without conſent or preſcription, yet it muſt be with the leaſt 
muſt go about corns ; and tho! thirty or forty years alternative, was not ſuſtained 


and always equiparate to immemorial poſſeſſion; in the ſame caſe, Faddingto nob- 
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for ordinarly there is this much title in writ for theſe ſervitudes, that the Part 


town or country. Servitudes upon city tenements are very many, where p 
| ſhall only point at the prime; they are either poſitive or negative. A politive er 


294 Inſtitutions of the lam of Scotland. Book 1 


20. 1677, L. of Gairltioun. Vid. L. 11. F. comm. pred. It muſt be adverted thy 
when ſuch ſervitudes are ſaid to be conſtitute by ſole preſcription, without n 
it is to be underſtood, without writ from the proprietar of the ſervient tenement 
having right thereto is infeft in the tenement dominant with the pertinents, under 
which ſervitudes are comprehended ; or with common paſturage, by which he 
hath not only ſuch paſturage as he hath been long in poſſeſſion of, upon the lang 
of his ſuperior or author; but forty years poſſeſſion therewith , is ſufficient again 
any other, who can be ſaid in no caſe to have done any deed for the conſtituting 
of the ſervitude ; and it was ſo found in the caſe of the town of Perth, concert. 
ing the ifle of Slerples . But this long poſſeſſion is not eſtimate by deeds gon: 
by the proprietar of the ſervient tenement ; as he who brings his grain to another 
man's miln, for never ſo many years, theſe deeds of his do not conſtitute a thi. 


lage upon his lands, unleſs he ſuffer the proprietar or tenant of the miln, to cayſ 
him or his tenants either to bring their grain by proceſs, or otherwiſe : and he 


who opens a window in his dyke or wall, whereby his neighbour hath a pr. 


ſpect, doth not thereby put himſelf under a ſervitude ; but if he ſuffer his neigh. 


bour to break a window in his wall, and enjoy it till preſcription be run, his ſuf. 
fering introduceth that ſervitude. VVV 

III. As to thoſe who can impoſe ſervitudes, when they are conſtitute by exprel 
conſent ; They cannot be conſtitute without conſent of the proprietar and fur err; 
and if the ſuperior conſent not, they will not be effectual againſt him, if the fe 
be open and return to him by right of ſuperiority, for a time, or for ever. So life. 
renters cannot conſtitute a ſervitude, to have a real right againſt fingular fuc- 
ceſſors, or beyond the endurance of that liferent or wadſet, much leſs can te- 


| nants ; yet both can begin or continue to make up preſcription. But when fer- 


vitudes are conſtitute by preſcription, the knowledge even of the ſuperior is pre- 
ſamed, who tho' he had not the full right, yet might have interrupted”, 

IV. Servitudes are extinct by the proprietar of the tenement dominant his te 
nunciation, or contrary conſent in writ, without any other ſolemnity; and there 


needs here no other poſſeſſion, than that poſſeſſion the proprictar of the ſervient 


tenement hath of his tenement, whereby he may make tree uſe thereof; for 


he who poſſeſſeth naturally or corporeally, poſſeſſeth to all effects and uſes, unles 
there be impediment by any oppoſite ſtanding right. 
by preſcription of liberty; for as ſervitudes by preſcription take away liberty, or 


Servitudes are a' ſo extind 


the free uſe of the tenement ſervient; ſo liberty is recovered in the ſme way; 
for tho' in the ſhort preſcription in the civil law, ſimple forbearance of the ler- 


vitude, will not import preſcription, unleſs ſome contrary acts that may hinder 
the uſe of it, were done by the proprietar of the ſervient tenement ; yet in our long 
_ preſcription of forty years ſimple forbearance of the uſe may ſuffice, as preſum- | 
ing the will of the , arty to be, to relinquiſh the ſervitude, and to ſuffer liberty to be 


recovered ; and when the ſervitude is conſtitute by writ, the ſame will be the effect 
ſeeing the writ and obligement preſcrive, not being uſed or acclaimed, forty years 

V. To deſcend now to the kinds of ſervitudes; There may be as many as there 
are ways, whereby the liberty of a houſe or tenement may be reſtrained in favour 


| 
of another tenement ; for liberty and ſervitude are contraries, and the abatement o 


the one, is the being or inlargement of the other. Servitudes, in reſpect of the ſub- 
ject matter, are either in reference to city tenements, ſuch as houſes for habitation, 
(not for the uſe of agriculture or paſturage,) whether they be in towns or villages, 


or not; or in reference to country tenements, ſuch as fields and grounds, and al 


houſes for the uſe thereof, as ſtables, barns, byres, kilns, whereſoever 2 
0 


vitude is that, whereby the ſervient tenement is not only reſtrained of its —_ 


* This deciſion not found. 
See above, II. 4, 36. 6. 
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bot is conſtrained to ſuffer ſome things to be done to the behoof of the domi- 
at tenement, contrary to its liberty. Negative ſervitude is hat whereby the 
_ jom of the ſervient tenement is only reſtrained. 5 
1 2 70 The prime poſitive ſervitude of city-tenements is, the ſervitude of ſupports 
SJ whereby the ſervient tenement 1s liable to bear any burden for the uſe of the do- 
WT nant; and that either by laying on the weight upon its walls, or other parts 
wdereof; or by putting in joiſts or other means of ſupport in the walls of the 
ame, which the Romans called ſeruvitutem tigni immittend! 3 Or otherwiſe, this 
BE :..vitude mey be, by bearing the preſſure or putt of any building for the uſe of 
ide dominant tenement, as of a vault or pend, or the like: ſuch is the ſervitude 
of ſuperſtructure, whereby any building may be built upon the ſervient tenement. 
lie unto which is now frequent in Edinburgh, when one tenement is built a- 
E Love another at divers times, or divers ſtories or contignations of the ſame tene- 
Ez ment, are bought by divers proprietars, and thereby the upper becomes a diſtinct 
WE :cnement, and hath a ſcrvitude upon the lower tenements, whereby they muſt ſup- 
a at . 5 5 5 ere . 
W The queſtion uſeth to be moved here, whether the owner of the ſervient tene- 
ment be obliged to uphold or repair his tenement, that it may be ſufficient to ſup- 
dort te burden of the dominant tenement. There are opinions of the learned, and 
. probable reaſons upon both parts ; for the affirmative maketh the common rule, 
E hat when any thing is granted, all things are underſtood to be granted there- 
oi that are neceſſary thereto: ſo he who conſtituteth upon his tenement, a ſer- 
due of ſupport, he muſt make it effectual. And for the negative, ſervitudes 
re odious, and not to be extended beyond what is expreſsly granted or accu- 
- WE fomed, to which we incline ; and therefore it would be adverted how the ſer— 
W vitude is conſtitute, that if it appear, the conſtituent had granted this ſervitude, 
bo as to uphold it; or if by cuſtom, he hath been made to uphold it, not upon 
che account of his own tenement, but of the dominant, he mult fo continue; and 
is not only a perſonal obligation, but a part of the ſervitude paſſing with the 


[ ſerrient tenement, even to ſingular ſucceſſors : but if it appear not ſo conſtitute, 
tt wil import no more than a tolerance, to lay on or impute the burden of the 
01 dominant tenement upon the ſervient, which therefore the owner of the ſervi— 
a | ent neither can hinder nor prejudge ; but he is not obliged to do any poſitive 
a | Geed, by reparation of his own tenement, to that purpoſe ; but the owner of the 
1 dominant tenement hath right to repair it for his own uſe, by reaſon of his ſer- 
; | vitude, and the owner of the ſervient tenement cannot hinder him: yea, in what 
. | be thereby advantages the ſer dient tenement, he hath upon the owner thereof the na- 
er | tural obligation of recompence. os 5 
Ng It it be objected, that within burgh, the owners of the inferior and ſupport- 
ug tenements are obliged to repair for the behoof of the ſuperior tenements, 
be the owners whereof may legally inforce reparation, yet it inferreth not this to be 
a the nature of a ſervitude, but a politive ſtatute or cuſtom of the burgh, for the 
. publick good thereof, which is concerned in upholding tenements. But main- 
oh | |7, the reaſon of it is, becauſe when divers owners have parts of the ſame tene- 
a ment, it cannot be ſaid to be a perfect diviſion, becauſe the roof remaineth roof 
Fu (0 both, and the ground ſupporteth both ; and therefore by the nature of com- 
WHT 20ion, there are mutual obligations upon both, iz. that the owner of the low- 
1 : tenement muſt uphold his tenement as a foundation to the upper, and the 
Al "x4 of the upper tenement maſt uphold his tenement, as a roof and cover to 
1 — ower: both which, tho' they have the reſemblance of ſervitudes, and paſs 
*. 4 55 thing to ſingular ſucceſſors; yet they are rather perſonal obligations, ſuch 
"Ws Pas in Communion even to the ſingular ſucceſſors of either party. 


VII. The next poſitive city-ſervitude is, ſtillicides or finks : ſtillicide is the ea- 
g: drop which falleth off any houſe or building, or the rain turned off a tenement. 
"mer by dropping or by ſpout ; concerning which conſider what may be done free- 
J Without any ſervitude ; for thereby it will eaſily appear, what ſervitudes are 

SES competent 


fin 


nm . 
\ oy _ 2. * 


houſe is a conſiderable gathering of the water: and therefore every man ought ſ 
to build, as that the drops of the building may fall upon his own ground, which 


according to the antient Roman cuſtom, auctore Marciano. If it were not ty 


detriment to both. And tho' either might by a ſpout, keep the water from fall 
ing upon his neighbour's ground, yet that ſpout might fail, and at leaſt hi | 


find caution not to damnify his neighbour ; ſo from that ſame ground of equi- 
towns and villages, which for common conveniency, do allow houſes to be 


but ciols together, which 1s tacitly imported in the incorporation of towns, 0 


3 ö . — 
ther for conveying of water, filth, or any th 


ſure, tho' thereby he hinder the view and proſpect from his neighbour's tene 


lation to the extrintick benefit of that, which is not in, but without the tenemeNt, 


proſpect to the dominant tenement, whereby the building upon the ſervient te- 
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competent herein. The main queſtion is, whether the owner of any grouy 
may build houſes cloſs to the march of his own ground, whereby his eg 

drop will fall upon his neighbour's ground, or if by a ſpout he may make 5 
rain that falls upon his own tenement, run over upon his neighbour's. And tho 
it may appear from the common rule, Cujus eft ſolum, ejus eſt uſque ad celum, thy 
hereby the owner may build upon any part of his own ground what he wil, even 
tho' it be to the detriment of his neighbour's proſpect or light: yet no man my 
diſpoſe fo upon his own ground, as to put any poſitive prejudice, hurt or damay 
upon his neighbour's ; as if he ſhould alter the courſe of any river or water ry. 
ning within his own ground, fo that it cauſe an alteration thereof in his neigh. 
bour's ground, or by damming of the water make it run upon his neighbour; 
and therefore he may not ſo build upon his own ground, as by gathering the 
witer from its natural way, he ſhould make it fall together upon his neighbou! 
ground; otherwiſe, any neighbour might take away both the profit and the pleaſure 
of his neighbour's tenement or cloſe, by ſpouts or kennels carrying the rain. 
water upon it in abundance. And albeit it be not ſo palpable in the ealing-droy 
as in ſpouts, what the neighbour's detriment may be, yet the very roof of the 


commonly in neighbourhood is counted two foot and a halt within the march, 


but that the firft builder might build to his march, no queſtion the ſecond migh 
do the like; and fo there ſhould be no way to convey the drop, without much 


neighbour be put to the trouble of an action, to cauſe him keep it right, which 
his neighbour cannot enforce upon him. But as the Romans accounted it as a c 
linquence, e“ dammntim 77 dum, a damage like to befal, tho not befalling, when 
any thing wis bullt, to hang over the highway, or whereby a neighbour might 
have probable damage, and therefure either cauſed the doer to demoliſh it, or to 


ty and expedience, it ought to be in ti:is caſe. There is an exception here df 


union of viilages, in which the cufom of the place muſt be the rule. 
VIII. Wat hath been ſaid of fhitices, hoideth more apparently in ſinks ei- 


ng elſe, upon or through the neigh- 


_—_ 


| boir's tenements, which cannot be done, unie!s there be a ſervitude thereupon 
either by content or pretcription. . 


IX. Negative urbane ſervitudes do chiefly concern the light, view, or proſpect 
of tenements ; for the owner of every ground may build thereupon at bis plet- 


ment, or the coming of the ſun- beams or light thereto, which being but in fe- 
is not accounted a poſitive damage, from which the owners of neighbouring tene- 


ments muſt abſtain, as in the caſe of ſtilliciues and finks : and to much the rather, 
that common utility would be highly impaired, if the firſt builder micht hinder 


his neighbour to build upon his own ground, upon pretence that thereby ü 


light or proſpect were hindered ; fo that it is free for the owner to build wh 
he will, tho' thereby he darken his neighbour's tenement.. For helping the if. 
conveniency that may enſue by this liberty of building, two ſervitudes uſe be be 
introduced, both reſtraining the owner's liberty; the one is, by giving liabt Of 
nement may neither be lifted higher, nor any building mace where there de 
none, nor any window or in-let, whereby there may be profpe? from the dominant 


tenement to or through the ſervient, be marred or altered: the other 1 where? 


» 


Tit, VII. © Servitudes / 


. toſpect or view of the ſervient tenement is reſtrained, in that there may be no 
72 wt ng thereupon, or windows opened therein, which may look to the houſe, 
#1 cloſe, or garden of the dominant tenement. 


= ind uſe thereof, tho time out of mind: but there mult be either conſent or pre- 
£4 ſcription, by hindering the owner of the ſervient tenement to uſe his freedom; 
ſor the firſt builder, tho he have light or view for an hundred years through 
his neighbour's ground, doth not thereby put a fervitude upon his neighbour, 
\nleſs he has been in uſe to hinder his neighbour to take away that . proſpect 
in any lawful way, by reiterate acts during the time of preſcription. And 


them was found to be aſtricted, not to build as high as they pleaſed, albeit 
to the prejudice of the light and view of the other, Hope, ſervitudes, Somervel 
eyntra Somervel. 5 15 | 

The predial or country-ſervitudes, whereby one ground or field is ſubſervient 
to another, may be as manifold as the free uſe of the one may be reſtrained or 
impaired, for the profit or pleaſure of the other; the chief of which in uſe with 
us are ways, watering, water-gangs, fueling, paſturage, thirlage. 


; F. 5. and which are underſtood as the common pertinents of all grounds; for 
t free iſh and entry are implied in the very right of property, tho' not expreſ- 
1 WE fd: but that doth not inter ways or paſſages from every part of the dominant 
. WE ccound, through every part of the ſervient, which would make both unprofitable, 
bot it muſt be in the way, eaſt hurtful to either. And now by long cuſtom it is 


every where determined, and can be no further claimed, than according to anti- 


. ent cuſtom: and it is a neceſſary effect of property, rather than a ſervitude, fee- 
1 ing it is mutual and equal to either ground, whereof the one cannot be called do- 
It minant and the other ſervient; until cuſtom or conſent hath ſo determined that 
t the ways which are conſtitute are more profitable to one tenement, and more 
Vs burdenſome to another, whereby this becometh the ſervient, and that the domi- 
of Rant tenement. 1 7 | „% . 
be Ways are diſtinguiſhed by the Romans, according to the meaſure or burden- 
of ſomneſs of them, in three kinds. The firſt and leaſt is a road for men to walk or 
rice by, which they call iter; the ſecond is called actus, and it is a way for carts ; the 
iy third is called via, lich retaineth the common name, whereby droves may paſs, I. 7. 
he $4.12: e S. RP. Of theſe the greater comprehends the leſſer; our cu- 
ON ſom ſticketh not to this diſtinction, but meaſureth the way according to the end 
tor which it was conſtitute, and by the uſe for which it was introduced, as ha- 
ect ving only a foot- road, or a road for an horſe to be led or ridden upon, or only 
es- a way for leading of loads upon horſeback, or a way for leading of carts, or a 
ne- Way for driving of cattle, and is obſerved accordingly. There is another di— 
re- ſtinction of ways amongſt the Romans, and with us, in public and private ways; 
ent, public ways are thefe which are conſtitute for public uſe, and which go from one 
ne public place to another, as from one burgh to another, or from a burgh to a 
her, public port ; this is called a highway, and by the Romans, an imperial or pre- 
1der torian way, and with us, the King's highway ; for preſervation whereof, there are 
his exprets ſtatutes, Parl. 1555, cap. 53. P. 1592, c. 159. and this is patent to all the 
hat leges, without reſpect to any land, yea and to all ſtrangers having freedom of traffic. 
in- wate ways are theſe which are conſtitute by private parties, for private uſe, 
o be Whercof both, or at leaſt one end, is to a private place, and is a proper ſervitude 
it ol to the uſe of that place for which it is conſtitute : ſo a way, the one end where- 
te- s at a public place, may be a private way, if the other end thereof be from, 
are or for the ue of a private place; as a way from a private place to a city or 
irs urch, which doth not fall in to any public way; for in ſo far it remaineth 
Tal 


PIIVate, and cannot be made uſe of, but for the behoof of the place or ground 
4 F from 


Theſe ſervitudes of light or proſpect cannot be introduced by the enjoyment 


therefore, tho' two purchaſers bought houſes from the ſame owner, neither of 


X. Ways are a part of the reſervation from property, and the neceſlary ve- 
ſtige of the ancient community of the earth: of which before, /76. 2. fit. 1. 
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from which it comes; but it is not the largeneſs or latitude of the way, thy 
makes a public or private way: for a private way may be as large as a public 
Private ways are conſtitute as other ſervitudes by preſcription, by going ang 
coming that way uninterrupted, time out of mind or forty years, without wy 
or any other right. Private parties may repair theſe ways becoming difficyl:; 
fo an heritor having a way to the church, and to a royal burgh, at a2 ford 
where there was an old bridge, was found (the ford becoming difficult) to hay 
right to re-build the bridge, tho' the one end of it was hut upon his lap} 
and the other end upon his neighbour's who withſtood it, Nicol. de ſervinuily 
Sir James Cleland „„ 8 
XI. Watering is a ſervitude of taking water, proper to one ground for the fe 
of another, whether it be for the cattle of the dominant ground, which is moſt 
ordinary, or for other uſes thereof; and it doth ordinarily carry a way for thels 
cattle to come to that water through the ſervient ground; but if it be only a way 
to a public water in. rivers or public lochs, it differeth nothing from the ſervitude 
of a way, unleſs with the way, there be alſo the making uſe of the private wa- 
ter in the fountains, ponds, or other places proper to the ſervient ground, J.; 


F Z. d Jerv. P. R. | | 


XII. A water-gang is a ſervitude, of conveying water through the ſervient 
ground, for the uſe or the dominant; and if the water be proper, and belong 
to the ſervient ground, the ſervitude is the greater, but hath no different name; 
ſuch are the aquæducts to mills and other uſes; for without ſuch a ſervitude, 
water may not be altered or diverted from its courſe, as was found, where the 
water-courſe was the march betwixt the heritors, that the one could not chanye 
its old channel (tho' it returned thereto again) without conſent of the other, 
tho' he alledged no prejudice, but the want of the pleaſure of the water, and 
fiſhing of trouts, and that thereafter he might make ule of it upon his (ide, fur 
2 5. 1624, Ballantine. It was alſo found, that an heritor might not divert the water 
from its own courſe upon his own ground, to the prejudice of others, having 
the right of fiſhing therein, Hope, de actionibus in factum, Bairdie contra L. Stones 
baſe. „„ wry I | | „ 1 

XIII. Fueling is a ſervitude of ſuffering fuel to be taken from the ſervient 
ground for the uſe of the dominant and inhabitants thereof; and it is ordinarily 
in peats, turffs and heather; and it doth neceſſarily import fields to win the fue 
upon, and a way to bring it away, tho' theſe be not expreſſed. This ſervitude 
is ſometimes conſtitute indefinitely upon a whole moſs or muir, and ſometimes 
upon a particular place thereof, and accordingly it is to be regulated by the con- 


ſent or cuſtom which did conſtitute it. The like is in the way for carrying te 


fuel, which ſometimes is a cart-way, ſometimes only a load-way. . 
| Fueling is preſumed to be comprehended under paſturage, tho' not exprel- 
ſed; as the minor ſervitudes are involved in the major, yet this preſumption 
is taken off by contrary cuſtom, or expreſs paction; for they are not infept- 
rable, as iter et actus are under via, there being no end nor intereſt to hinder 
a man to go or ride, where a cart or drove doth paſs; but where common 
paſturage is conſtitute, it is a ſeveral and ſeparable intereſt to break the ground 
for fuel, feal or divot, which in ſo far excludes the other party, and appropria® 
that part of the graſs to the fucler; and ſo it was found, that a ſervitude of 
paſturage introduced by forty years peaceable poſſeſſion of the paſturage, ® 
not to be extended to feal and divot, ſeeing the acquirer was interrupted in thele, 
Feb. 15, 1668, L. Hayning. And even where the ſervitude was only conſtitute for 
feal, divot, clay and ſtone, in a large muir indefinitely, it was not found to hin- 


der the proprietar to rive out a part of the muir, leaving enough that might 
e ſerve 


* Tt does not appear from the deciſion, as ſtated by Nicolſon, that there had been an old bridge, but be we 


the ſummons to have proceeded upon the right to an old way to kirk and market, and that the ford was no 
paſſable. which was found relevant to intitle the purſuer to build a bridge. 
See above, 4 2. ht. 
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ublic utility of making a large muir to be profitable, June 21. 1667, arſon. 


| : | The like was found in a ſervitude of fueling upon a muir of vaſt bounds, that it 
31 did not hinder the proprietar to plow : but the moſt convenient places for fueling 
= ...:c appointed to be laid aſide, as they were adjacent to the dominant tenements ; 


ſo that they might be ſecure of perpetual fueling, which the proprietar might 


<4 never plow, Jan. 20. 16to, E. of Southſe, But in all theſe by the nature of 
2a the ſervitude, they ſhould not te extended further than for the uſe of the dominant 


ground, and ſo ate not applicable by the heritor of the dominant ground, to any 


ihr of bis grounds, nor to Ge fold ty him or his inlbabi ants, lo any not inhabiting the 
Jo winant field; yet if cuſtom and preſcription hath been to the contrary, it over- 
tuts all; and fo it was found, that an heritor or his tenants, having right to a 
common muir, not only might win fuel there, for his own ute, but fell it to o- 


3 thers, Had. June 21. 1611, L. Montmuſe contra L. Pi foddels. 


XIV. Paſturage is a ſervitude, whereby the graſs of the ground ſervient, is ap- 


Y plied to the aſe of the ground dominant, and this ſometimes reacheth to the full 
W hencht of the graſs : fo that the proprietar hath no ſhare thereof, but the benefit 
ol the tillage and other pertinents beſides the graſs, whereby he may till when he 


pleaſeth, or open the ground for other effects of property: as to win coal or 


EW fone, unleſs by conſent or cuſtom it be otherwiſe regulated; but ſo much as re- 
E mains graſs, belongs wholly to the other. But moſt ordinarily paſturage is in 
common, either to the proprietar and him that hath the ſervitude ; or to many 
W having acquired the ſervitude promiſcuouſly, tho' with excluſion of the proprietar 
from grafing ; and that again is either for an indefinite number of ſoums, or de- 
E finitely for a certain number expreſt. e hs, „ 1 
Common paſturage is ordinarily conſtitute by the charter of the dominant 
eround, expreſſing the clauſe with common paſturage, which when general, 
| hath no other effect than the common clauſes of charters, to give the right of any 
paſturage belonging to the fee, if any be: but if it be cled with immemorial or 
E forty years poſſeſſion, by the act of preſcription, it carrieth unqueſtionably the 
þ right of paſturage upon any ground belonging to the ſuperior, and upon which 
he might the time of the charter have conſtitute a paſturage : yet it is more du- 
| dious, whether long poſſeſſion can introduce paſturage upon ground not belong- 
ng to the ſuperior, granter of the charter; and it hath been found that it hath 
| been ſo conſtitute ; yea tho the clauſe of common paſturage be not in the char- 
ter, but only the land diſponed with parts and pertinents, with long poſſeſſion, 
| fot]. Servitudes, L. Knockdolian contra tenants of Partick. The like was formerly 
found in the caſe of the town of Perth anent the Iſle of Sleiples x. Paſturage may 
| allo be conſtitute by a contract cled with poſſeſſion, without any ſeaſin, which is 
effectual, even againſt ſingular ſucceſſors, Jan. 26. 1622, Turnbul, I, 
N Paſturage being conſtitute in reference to the dominant ground, tho' it be 
indefinite and promiſcuous, muſt be regulated and proportioned according to the 
doſe of the ſeveral dominant grounds having right thereto, proportional to the rent 
thereof, or the goods it may hold and fodder in winter. And tho' the paſturage 


| been never ſo long promiſcuouſly uſed, without any determinate ſoums, but 


at all have put to it what they pleaſed, that cannot be conſtitute by preſcription as 


aright, being contrary to the very nature and ſubſtance of the ſervitude, whereb 


t e paſturage would be deſtroyed and unprofitable to all, if not regulable and re- 8 
aimable to what it might hold, and that by proport on; for tho' ſome have been 


9 
" ule to put more goods, and ſome fewer; yet unleſs the quantities had been 


aierminate and fixed, others could not be excluded from their proportion; but 
den as by forty years forbearance, are wholly excluded therefrom. 


It 


* This decifion not found. 


F e that ſervitude for ever unplowed, and with condition, that if that ſufficed 
FE} wt more of the mulr ſhou;d be left lee again; wherein reſpect was had to the 
not, 
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It is accuſtomed in ſome places, to regulate common paſturage by ſouming 
which is the determining of the ſeveral ſoums it may hold; and rooming, hich; 
affixing a particular protertion to every room of the dominant tenements, but ng 
of the parties intereſted can compel the reſt to divide; ſeeing it would he frequen:. 
ly to the diſadvantage of ſeverals of the parties intereſted : as when common 
paſturage is in a common muir, incloſed with a dyke, and fo needeth none, 3 
leaſt but one herd for them all, which if it were divided, oft-times the fevery 
proportions of moſt intereſted, could not be worth a ſeveral herd: eſpecial 
when the property remains in another, tho' burdened with this ſervitude ; een 
tho' the proprietar retain (7) a ſhare in the common paſturage, yet he alone is pro. 
prietar; and if any ſtone or coal were found there, it would belong to him alone: 
but it is otherwiſe in the community of the full property, where, after diviſig 
any party may till and uſe all acts of property. A {ſervitude of paſturage of a 


finite number of ſheep upon large muirs, was found not to give intereſt to cauſe 
the heritor or tenants ſoum the ſame, that the ground might not be overſtocked, 


to the prejudice of the ſervitude, Jan. 23. 1679, Mr. Alexander Dunlop. Wher 
paſturage is conſtitute upon ground, a part of which hath been plowed before 
the conſtitution, it doth not hinder the maſter of the ground to plow other plz 
ces, than what was formerly plowed, but he may plow as much as he pleaſeth; 
yet ſo that whenever the plowed ground lies lee, the paſturage will reach the 


ſame, Jan. 20. 1680, E. Southeſe. 


XV. The chief and moſt frequent ſervitude in Scotland is thirlage, or a reftri. 
Etion of lands to mills, wherein the mill is dominant, and the lands aftrifed 
are ſervient: for as hath been ſhown before ?, a mill is a diſtinct tenement from 


land, and is not comprehended under the name of part and pertinent thereof, un- 


le!s there be an erection in a barony, lordſhip, Sc. Mills at firſt were built x 
ſometimes they are yet, without any aſtriction or thirlage, but only to gain by 
the work thereof, an equivalent hire; and ſo. it is a voluntary perſonal contra 


of location and conduction, none being obliged to grind their grain thereat ; but 


ſuch only come as pleaſe, and for ſuch an hire as parties do accord: yet thok 
who come to a mill without aſtriction, and without expreſs pation, are under- 
ſtood thereby to agree to the ordinary multures of corns not aſtricted, which are 
called “ Outen-town- multures.” But now moſt lands are aſtricted to certain 
mills, and for a certain quantity of multure, far beyond the value of the work or 
grinding of the corns; but upon other conſiderations ; whereby it is a part of the 
rent of the lands aſtricted; as when an heritor aſtricts his own tenants to his own 
or-another's mill, it is a part of their rent; for the more multure they pay, the) 
pay the leſs rent; and ſo it is alike to them, whether it be great or ſmall ; or o. 


therwiſe, when a ſuperior gives out lands upon condition of thirlage, the mul- 


tures are a part of the reddendo or price; and it is a general rule, that none Cl 
thirle lands but he that is fiar, and hath power of diſpoſal thereof; and therefore 
aſtriction tho' it be not favourable, but hath the ordinary cdium that other ſervituces 
have, yet it is not to be accounted an unjuſt and intolerable bondage. 
XVI. There are many queſtions about thirlage, which may be reduced to thele 
two heads; firſt, How thirlage is conſtitute and inſtructed: Secondly, How fe 
it is to be extended. As for the firſt, we ſhall proceed from the ways more e- 
dent to theſe, which are more dubious ; and firſt poſitively, and then negatively. 
The irt and moſt unqueitionable way of conſtitution of thirlage is, when an 
heritor thirleth his own lands to his own mill, by conſent of his tenants, where- 
by the multure becomes a part of the rent. Secondly, When an heritor diſpon®? 


mill Thirdly, When the heritor of mills or lands, feus and di{pones the wil 


See above, II. 3. 71. Below, IV. 15. 1. et /egq. 


his lands with exprels condition of thirlage thereof to his mill, or to any . (8 


with the multure of his own lands fer expreſſum. All theſe ways are uncontro- 


verted conſtitutions of thirlage, whether they be in an infeftment, contract, oy 
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or other perſonal right , for theſe being cled with poſſeſſion, are ſufficient to 
conftitute a ſervitude, tho' the right of the mull, being a ſeparate fee, requireth 
-\{eſtment. Fourthly, When the heritor of the mill feus or diſpones the lame 
« with the multures uſed and wont, tho' he do not expreſs out of what lands, 
« it is ſufficient to conſtitute a thirlage upon the lands, which were wont to pay 
„ in rowns-multure,” being then his own lands; or to convey the right of the 
multures of other lands, being formerly aſtricted, Juiy 17. 1629, Aewlſton, 
But where a barony was principally diſponed with the null thereof, and the mul- 
tures of the mill © uſed and wont; it was not found to extend to the multures of 
-nother barony, holden of another ſuperior, tho' in uſe to come to that miln, Dec. 
11. 1666, tenants of Daſmortoun. Fifthy, Thirlage of a whole barony 18 inferred 
by infeftment in the mill of the barony, « with the ofiricted multures of the ſaid 
borory,” being granted by the heritor, both of the mill and barony, whereby 


theſe parts of the barony that were not in uſe of aſtricted multures before, were 


thereby aſtricted, and that according to the uſe of the reſt of. the barony, Had. 
Jon. 16. 1611. Netlſon confra here the conſtitution bore not, ** uſed and 


« wont,” but “ multures of the barony generally.“ The like where the in- 
feftment bore only, © the mill of the barony, with aſtricted multures,” not re- 


peating multures of the barony, Had. July g. 1611, Moncreif contra Borthwich 
ard Pitterween. Sixthly, Thirlage is conſtitute without infeftment, or any writ 
ſubſcribed by the heritor of the lands aſtricted, but only by an act or rolment of 
baron-court, bearing, the heritor's conſent, and forty years poſſeſſion conform, 
Habe, mills and multures, E. Murray contra L. Earlſmiln*. The like by decreet 
againſt the poſſeſſors, their maſter not being called, or conſenting, but his bailie 


I enacting them to pay multure with long poſſeſſion, 16. Mr. Andrew Miln contra Fal- 
baer . Seventhly, Adry multure was found conſtitute and inſtructed by uſe of pay- 


ment forty years, without any other adminicle; becauſe it could not be conſtructed 


as a free or voluntary deed, as other multures may be, Hoe, mil's and multures, Deg 
8 re Moxwel and the tenants of Prefion *** July 23. 1675, Sir George Kinaird 
contra Mr. John Drummond. Faghthly, Thirlage is interred of lands within baro- 
| nics of the King's property to the mills, holden and repute to be the mills of that 
Darony, only as being in uſe paſt memory of man to do deeds of thirlage, as 


| Paying of multures, laying in of damms, Feb. 5. 1635, Dog. Tan. 8. 1662, 


Stuart, Jan. 14. 1662, Nicolſon, Nor was it found relevant, that the feuars 
had right cum molendinis, in their 7enendas, which was but paſt of courſe in exche- 


quer, in the common clauſe, as was found in the foreſaid caſe, Fon. 8. 1662, 
| Stuart, The reaſon hereof is, becauſe the King's right is conſtitute ure corona, 
without infeftment or other writ, which is not requiſite, or accuſtomed to be 


keeped ; and therefore, the preſumption from long poſſeſſion is ſufficient. Craig, 


| (11.8, 7.) relateth it as the opinion of ſome * that immemorial poſſeſſion is ſuffi- 


dient to inſtruct the thirlage of kirk-lands, in the ſame way as of the King's 


| © lands, to which he affenteth not ;” but the reaſon ſeemeth much to be the 
lame, eſpecially after the Reformation, when the evidents of the Kirk were loſt 
A deſtroxed: ſo that long poſſeſſion hath been ſufficient to inſtruct the right of pro- 
Feny of kirk-lands; and may much more inſtruct this ſervitude, unleſs mills 
and multures had been granted to the feuars anterior to the feu of the mill. 


ut unqueſtionably, thirlage is eaſilier ſuſtained in kirk-lands than others, as it 
was ſuſtained, being by an infeftment of a mill cum mulluris generally; and the 


4 G Biſhop's 
A } 
© Mot prove thir! 


® the hail age, except there were an direct deed done by them after, and found the acts of court done by 
e bailies | 
** 


except they had ſpecial power to that effect. could not induce thirlage,” July 11. 1621, E. Murray. 
_ vn eciſiop is in theſe words. * The Lords ſuſtained the {ſummons founded upon a tack of a mill 
bidet - 'hirled multures uſed and wont, in reſpect of certain acts of court of the barony of Garwock made by 
«1, , <5 Of the barony, whereby the tenants were convicted for abſtracting of their multures, which act the 


, "thy _ {ufficient notwithſtanding that the baron himſelf did not conſtitute the ſaid thirlage, May 25. 
: „Miu.“ ; 8 


* n 2 | | | 
« The decifion is thus Rated by Hefe © The Lords found an exception that forty years of before they 


tc Pan in uſe to pay three firlots bear for multure, relevant for liberation from bringing their bear to the mill in 
coming, Feb. 5.1617, Dog of Dunrobin. The like betwixt Maxwel and the tenants of Preſton. 


he words of the deciſion are : Item, The Lords found that 40 years poſſeſſion with acts of court could 
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| 
[ ! Biſhop's precepts to his tenants to pay their multures to that mill, with long vo. 
1 ſeſſion, tho' without conſent of the chapter, Dec. 7. 1065, Veite h. g Jan 
15 
1 XVII. As to the negative, 1. Thirlage is not inferred by the uſe of coming jy 55 
1 the mill, and paying multures thereat, tho immemorial, even tho' the multurg 15 
| payed were as great as the thirle multures, March 14.1635, Mikey. There 155 
1 hereof is, becauſe ſuch payment is but volzrntatis non feciſſitatis; and therefgr = 
104 can no more infer a ſervitude, than they who (paſt memory) came ſuch a wy 2% 
4 li p to a town, were aſtricted only to come that way: but infeftment in a mill, with 75 
10 the aſtricted multures of ſuch lands fer exprej/um, and forty years poſſeſſion of . 
41 paying the inſucken multures, was found to conſtitute the thirlage, tho' the fel. Gr: 
4 ars were infeft cum molendints, before the feu of the mill, and ſometimes went 9 Kir 
1114 other mills, which not being frequent, and for ſome whole years, was found d 
104 but clandeſtine, and ſuch as occurs in all thiriages, and no legal interruption, Fuy zue 
1 29. 1665, heritors of the mill of Kythick, 2. Thirlage is not inferred, becauſe phe 
ty the lands are a part of the ſuperior's barony, having a mill of the barony, whee dae 
106 the vaſſal's infeftment contains cum molendinis & multuris, or a feu-duty pro mn WK 4 
19 a5 onere, or ſuch a feu- duty allenarly, Nov. 26. 1631, Oliphant. But wherethe . vin 
1 baron's diſpoſition and ſubaltern infeftment granted of a part of his barony, which chir 
166 part was thirled to the mill before, contained not theſe clauſes, /bat part was not 5 
4 found liberated, but continued thirled to the mill of the barony, tho' the mill and not 
1 multures of the barony were diſponed thereafter to another, July 17. 1629, I 100 
14 Necoliſtoun. For, if the vaſſal had acquired that part of the barony with the mul. wha 
31 tures, it would have been expreſt particularly or generally, ſeeing thereby the fe. (hou 
F ler behoved to diminiſh the rental of his mill 2. This deciſion is contrary to the the 
11 former, for this charter bore a feu pro omni alis onere *. 3. Thirlage of a barony gard 
101 or any part thereof, was not inferred by a diſpoſition or infeftment of a mil bord 
Fl þ granted by the baron, tho' it be the only mill of the barony, feeing he exprelied ing 
1 it not to be (©, nor expreſſed any lands nor the. multures thereof, but only diſponel ſtrac 
1 the mill with the pertinents, Fly 12. 1621, Douglos. In this caſe, there were (old 
ſeveral acts of court thirling the tenants, and long poſſeſſion ; but the acts wer X 
only by a baillie, without warrant or conſent of the heritor, albeit cled with for- part, 
ty years poſſeſſion **, Neither was thirlage inferred by a charter of a mill wit with 
the multure uſed and wont, and long poſſeſſion, tho' it was the mill of a barony [Ac 
of kirklands, July 13. 1632, E. Mortoun. But a decreet againſt the tenants for the t 
aſtricted multures, and immemorial poſſeſſion, was found to conſtitute thirlaget farm 
the mill of the barony, albeit the defender was infeft cum molendinis, prior to tit but t 
infeftment of the heritor of the mill, and did ſometimes go to other mills, but to th 
clandeſtinely, and ſometimes was brought back by force, June 24. 1665, Col. contr 
Montgomery, which did not import interruption which wwas not found to be by cli. not t 
deſtine abſtraction, but by paying no multure, at leaſt for a whole year aw rum 
4. Thirlage is not inferred by any deed of tenants, poſſeſſors, wadletters, le. thirk 
renters, or any other but the fiar ; and therefore, there will be no proceſs ſuſtait- uſe o 
ed againſt the tenants for multures, unleſs the fiar be called, zho' the far compi ter, c 
for bis intereſt and propone the objection, Feb. 9. 1628, L. Wardeſs : or at leaſt, tid Fs 
there have been prior decreets wherein he was called, conſtituting the thir- lata 
lage; and all decreets and acts otherwiſe are null by exception, if quarrelic or ſt 
within preſcription. 5. Thirlage of lands to another man's mill, doth not infer with! 
thirlage of the teinds of theſe lands, tho' acquired by the heritor who ied ſtitut 
| | | ande, 
In both theſe caſes a clauſe ro omni alio n was found not to exeem from maltures: even tho the * 7 
diſponed to the vaſſal had not been otherwiſe aſtricted than by the preſumption that the whole lands con kerri | 
barony are aſtricted to the mill of the barony, A clauſe cam molendinis et multuris in a vallal's charter 1 
exeem from thirlage. e bs ARE 5 0 men; j 
** In this caſe the purſuer pleaded alſo, that the E. of Murray's bailies had pronounced frequent decree Produc 
againſt the tenants for multure. | 5 8 e 5 
% This deciſion is contrary to the laſt. It was admitted that the heritor had not been called in the dec! by Whi 
founded on; but the poſſeſſion upon that decreet had been very long continued. N ito 


4 See below F 24. 4. 7. 


. . 7 . + 0 | 4 ; $ 
lands, J 7. 1635, L. Innerweek, The like 77 molendins regio, where no writ 
Was (own, but poſſeſſion, to conſtitute the thirlage, which was found not to extend 
to he teinds, Jau. 8. 1662, Stuart. The like where the clauſe of thirlage bore 


enrium grano creſcentium ſuper terris ſuis: here the heritor of the lands 


ra Hume of Feore*. The like where the clauſe in a charter, granted by an ab- 
bot to his feuars, bore the aſtriction mum granorum, which was found vt to 


fund thirled, <ben a feu-duty was paid both for ſtock and teind, 7a. 21.1681, 
Grierſen . Nor will the exception of teind be ſuſtained in mills belonging to 
iirk-men, having right to both ſtock and teind. 
XVIII. The next point propoſed, was the effect and extent of thirlage, be- 
ing conſtitute, which 1s exceeding various; for clearing whereof, advert, that 
thirlage is either introduced and inſtructed by cuſtom and preſcription, or by 
pation and writ ; when it is by preſcription and cuſtom, it is wholly regulate 
by cuſtom, and the heritor of the mill and his tenant, can get no more, an 
will get no leis than they inſtruct to be their ancient cuſtom ; which holds tho' 
thirlage be conſtitute by writ generally, with the multures, ſequels, and ſervices 
uſed and wont, for then alſo cuſtom muſt rule it; and the heritor of the mill will 


not be put to prove what the cuſtom was before that writ, tho' it relate to cu- 
WE fon palt, but long cuſtom preſent will be ſufficient preſumption and proof of 
. | what was that preterite cuſtom, if the contrary cannot be proved; and tho' it 
|. ſhould be proved, yet forty years poſſeſſion will alter the caſe, and either increaſe 
e the ſervitude or the freedom. If the ſervitude be conſtitute by writ, ſpeciai re- 
I card is had to the tenor of the writ, which therefore varieth thirlage ac- 
Il cordingly ; ſo thirlage imply expreſſed in writ, without mention of all grain grow - 
ed ing upon the ground, was found to extend to all corns growing thereupon, ab- 
ed ſtrated to other mills, or ſold, tho they had payed no multure paſt memory for 
ere fold corns, June 20. 1035, L. of Waouchtoun. „% ons, 
ere XIX. A clauſe of thirlage bearing, Una cum multuris omnium terrarum intra 
of- par:ckiam, was found not to extend to other corns brought in, and not growing 
ith within the ſucken, Hope, mills and multures, Murray contra tenants of Drumtei. 
on] [A clauſe of thirlage, thirling an heritor's tenants to another man's mill, and all 
for the tenants grain growing upon the land, found not to extend to that heritor's 
eld iarm-bear, whether delivered to him, or ſold by him to his tenants or others, 
the but that the ſame was multure- free, but yet was thirled, and behoved to come 
but | to the mill, and pay the ſmall duties only, Hope, mills and multures, Lo. Keith 
Coll contra Keith : which is alſo obſerved, with this further, that invefa et illata were 
1 not thereby thirled, Spotif. de ſervitucibus. πν A clauſe of thirlage n Tran- 
os rum creſcentium, was found not to extend to the heritor's farms, who had fo 
le. thirled his lands, not being ground at any other mill, but ſold, or otherwiſe made 
ſtain- ule of: neither to corns not growing within the thirle, tho tholing fire and wa- 
eat ter, or garnelled there, Durie, July 11. 1621, Keith, N 5 
Ye Re 555 of N 2 by a town to a mill, expreſſing invea et 
— 1 : Jhou thole fire an water, tound to be extended to all corns kilned 
re ſteeped within the thirle, tho' not brought to the mill, nor uſe made thereof 
mw rk ny thirle, March 21. 1037, Ruthven. Thirlage of inve#a et illata con- 
wy ute dy a town's charter, found effectual as to the grain that grew in the 
thirle 
the lan The heritor in this caſe had on] ſtricted 7e vhi Lords T 3 1 
within tervis ſain. 7 y aſtricted zerras ſuas, which the Lords found to import ſegetes creſcentes ſuper 
rrer 006 Nay 1 was here pleaded, that the teind muſt be free, unleſs the thirlage had been conſented to by the church- 
dect 70 on Tae that preſcription was equal to conſent, and multure had always been paid for the whole 
"+ Thi. > Horry ue e This anſwer was ſuſtained. . 
ge decrer | 


by which; Hope is the ſame with what is quoted in the next ſentence from Durie, July 11. 1621, 
aftrifieg it was found, that the farm bear was not ſubject to multure, unleſs it was ground; in which caſe the 
ed Mu'ture was pay | 


drug ot lata wre 55 able, but that it might be freely ſold without paying multure. It was alſo found, that 


1 ject to the aſtricted multure, if ground, but not otherwiſe. The deciſion is not to be found 
P11:/Wood and the whole of this ſentence appears to have been inſerted by miſtake. 


WS Tic. VII. Servitudes Real, &c. . 


rig! 0 Jo ills ” 1 
thirled, had no right to the teind, Veli. mills and multures, L. Vauchten cen— 


extend to the teinds which then belonged to the abbot; and the teind was 
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thirle of that ſame mill, and was liable for a greater multure, as grang cr 


certin, fo that theſe corns being bought by the town, fell to pay both the Gr, 


dinary multure, as growing in the thirle, and a leſſer multure by a feyy 


thirlage by the town's charter, thirling oma invecta ef ata in their town, 1, 
that ſame mill; ſeeing the town might ſhun the inconveniency of double ml. 
ture, by buying only corns which grew not in the thirle of that mill, Dy, 11. 
1678, Sir Andrew Ramſay. In this cafe invecta et illata was found to impor 
malt made within the liberties of the town, or brewed within the ſame, but 
not to meal where they did not buy the corn, but bought the meal, tho it ws 
baken in the town, in reipect it was ſo proved to be the cuſtom, Nev. 24. 1000, 
inter e:ſdem. But the quantity of abſtracted multures being referred to the ton. 
mens oaths, they were not found obliged to depone, that they had payed tho 
whole multures of years long bygone, but only if they knew and remembere, 
that any part of it was not payed, and what that part of it was, Dec. 12, 1079, 
inter e;ſdem : but ordinarily, invecta et illata, or tholing fire and water, is Only 
interpreted of ſteeping and kilning, but not of baking or brewing. 
A clauſe in feuars charters thirling them to the ſuperior's mills of ſuch a fi. 
"Tiſh, whereof there were four, was found not to put it in the option of the feuars 
to go to any of the four, but to keep to the particular mill, to which they wer 
accuſtomed, in reſpe& the mills had ſeveral ſuckens, and the feuars were in uſe 
forty years to pay multures, and do all ſervices thereto, as was found 1663, x 
to the mill of Catharine. And the like found as to the mill of Dalſangan, another 
mill of Mauchlein,about the ſame time *. Thirlage being conſtitute, or determined 
by cuſtom, doth ordinarily carry, © Not only multures of the grain growing wich 
« in the ſucken, but thoſe that thole fire and water within the ſame, by being 
« kilned and ſteeped, and in ſome places brewn within the fame.” The quan- 
tity of multure, if it be not determined by writ, is determined by uſe of py- 
ment of the barony or ſucken, tho' a part thereof in queſtion payed leſs former- 
ly, which did only liberate them from bygones, Had. Jan. 17. 1611, Neto c- 
tra tenants of Endermeſſon. _ WE op on _ 
XXI. Befides the multures, thirlage is extended to ſequels, which is under- 
ſtood to be the knaveſhip, bannoek, or lock payable beſides the multures, to the 
millers and their ſervants for their ſervice, according to the uſe of the ſeveral 
mille, tho' theſe be not expreſſed, March 22. 1628, A amſon of Bracco. 
XXII. Thirlage alſo carries ſervice to the mill, © as carrying home of mil 
* ſtones, upholding the damms, water-gates, and of the mill-houſe,” which ke 


vices are diverſe, and regulated according to the cuſtoms of the ſeveral mills, 


II. proving of * he cuſtom of the e duties to mulls, there is no neceſſity to prove fert 
wears contant cutom, but diverſe years cuſtom whence the antrrior years cuſtom 1s fre 
5 . 5 f 2 . | . 3 las 
ſumed, unleſs a contrary cuſtom be proved by the thirled, Nico!ſon, Reid contra Edi 
chon. The thirlage conſtitute by infeftment of a mill, cam multuris ef ſequelis, found 
to give right to the ordinary mill-ſervices to the mill-damm and mill-ſtones, - 
: . . D 7 * 5 - A f 
cut priving t«ſſeſiion, unleſs by pation or pieſcription, the ſame were taken aw) 
Feb. 27. 1668, Maitland. 3 


It was found, that an heritor of a mill being infeft, and in pofſeſſion of . 
mill, with the multures of the lands in queſtion, nomina!im, he hath the bene” 


fit of a poſſeſſory judgment, with ſeven years poſſeſſion, and ſo it will ftand® 
be effectual, till it be reduced, notwithſtanding an anterior infeftment, cum nul 
dinis *, June 28. 1636, Maxwell. 5 N | 

XXIII. Thirlage allo is eſteemed by ſome to carry this privilege, that the he- 
ritor of the mill may, brev: manu, caſt down any other mill bigged within the 
thirle ; but Crazg's opinion is in the contrary, in the forecited place“ ® : 
was found that a mill might not be demoliſhed ſummarily where the mill ; 
bigged had gone hftcen days, Hotiſ. huſband and wife, L. Ludgulurn Mari 


- * Theſe two decifions not found. | | „1.8“ 
See below, IV. 3. 47. IV. 17. 2 & 3. IV. 22. 5 & 8. IV. 26. 3 & 15. IV. 4517.7 * Graig U. 
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| /centzum upon ſ 


the diſpoſitive clauſe, 


| Which 


Tit. VII. Real Servitudes, Ke. 305 


Mariſhal, (But it may be hindered while the new mill is in building, and may be 


civilly interrupted, nunciatione nouvi oferis.) In reſpect of the favour of going 


mills, which are not to be deſtroyed, for the public uſe of the country; from 
bich ground it is, that the water-gang of a mill, paſſing through an heritor's 
wad was not ſuffered to be ſtopped, tho' it was without conſent or preſcription, 
not being to his prejudice, Hope, mills, L. of Baſs contra L. Balgoawan, But 
tho' mills may not be ſtopped, brevi manu, yet building a mill within the thirle 
on pretence to get voluntary multure, and that the builder will ſtill bring his 
own corns to the other mill, is unwarrantable, and contrary to the common cu— 
ſtom of deſtroying querns, which might have the ſame pretence: nor could it 
be known what were clandeſtinely ground at the new mill, within the old thirle; 
but Halyards being building a mill near to Breaſt-mill, who craved ſummarily to 
ſtop him, by ſupplication to the Lords, they did refuſe to ſto 
not clear that his lands were thirled, July 29. 1673, Dundas. 

Thirlage hath alſo this effect in ſome places, that when any perſon is appre- 
hended abſtracting corn, the horſe and corn may be ſeized upon brev! manu, and 
the corns confiſcated to the miller; and Crazg relates in the forecited place, that 
it is the ordinary cuſtom in France, that corns carrying out of the thirle are eſ- 


cheat to the Lord, and may be ſeized ſummarily. It is alſo related by Craig, 


out of the ſtatutes of King William, that there ought to be a maſter and two 
ſervants in every mill, ſworn to be faithful to the maſter of the ground, and 70 


his men, and that the common multure, not determined by infettment, is the 


twentieth grain; and that all grain that ſhall be ſet down upon the ground of an- 
other thirle, ſhall pay multure there ; and that when a horſe carrying grain out 
of the thirle is taken, the grain is eſcheat to the miller, and the horſe to the ma- 


ſer; and that he who removes from the thirle, ſhall have his ſeed multure- free; 
thele are molt part over- ruled by cuſtom, as hath been before ſhown. This 
far I find it amongſt our cuſtoms, that the ſpuilzie of a horſe was elided, be- 


cauſe he was ſeized upon (taking corns out of the thirle to another mill) as was 
the cuſtom of that place, and that after carrying back thereof, the horſe was of- 
icred that ſame night, Jan. 22. 1635, Menzies. Thirlage, omnum granorum cre- 
ſuch a tenement, found to extend ot only to what was ſet in tenan- 

try, but to the mains, July 29. 1673, Dundas. ge 3 
XXIV. It remains that we conſider how thirlage being conſtitute, is deſtitute 
or taken off; and that is in the like manner as it was conſtitute, either by pre- 


| {cription, whereby liberty is recovered to the thirled lands, which needs no poſi- 
| tive act to deny the multures; but ſimply forbearance to lift or ſeek them is e- 
| nough, or otherwiſe by any diſcharge or renunciation, without further ſolemnity, 


or in that way alſo it is conſtitute “; but the moſt ordinary way of taking off 
thirlage, is by granting a charter, containing mills and multures in the 7enendas, 


which was not found good as to the King's feuars, becauſe paſſed in exchequer 
| Without notice, as the common ſtyle, Jan. 8. 1662, Stuart, which is more evi- 


* when mills and multures are in the diſpoſitive clauſe : it hath the like ef- 


| oct when the mill and multure is diſponed to one party, and by a prior diſpoſi- 
bon or infeftment, the ſame lands which were of old of the thirle, are granted 
* vaſſals thereof, cum molendinis et multuris; for thereby the poſterior d:/po- 


en or infeftment of the mill and multures, is a non habente poteſtatem, and ineffe- 
ul, Nov. 26. 1631, Oliphant : which is clear when mills and multures are in 
but if only in the zenendas, it is dubious whether the mean- 
milis, if any be on the ground diſponed, as in all the other clauſes, 
of are ordinarily repeated therewith, ſuch as dove-cotes, conny-gairs, Cc. 
lo the vaſſal having continued to pay aſtricted multures ſeven years after the 


4 H . charter, 


ing be of mills 


* aig, $10, us hid, $ g. „Ses above, $ 4. 5 f 


p, becaule it was 
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charter, the clauſe cum molendinis et multuris, did not infer liberation, yet free 
from bygones, as in a dubious caſe, Jan. 1692, Lo. Newbyth *, 
XXV. In thirlage there is only allowance or deduction of ſeed and horſe-cory, zt 
nothing for expence of labouring, Jan. 14. 1662, Nicolſon. | ; 
XXVII. Thirlage by a vaſſal was not found effectual againſt the ſuperior, when 
the lands fell in his hands by ward, unleſs the ſuperior had conſented, Der. 1. 


1666, E. of Caſſils. Thirlage by a vaſſal's charter, found not to make him liable here 
for the abſtraction of his tenants, but only the tenants themſelves, Dec. 10. 166 n 
E. of Cafjils. | x 5 | 2 Wh | h [ 
XXVII. If it be queſtioned whether multure be due when the mill is unable teind 
to work by froſt, breaking of the damm, or otherwiſe, it muſt be diſtinguiſh. ſingu 
ed thus; that if the inſufficiency of the mill, or the want of ſervants be through Cale 
the fault of the heritor, or his miller, thoſe of the thirle may go to other mill 

and they will not only be free of ſmall duties, but they may retain for the reps Il. 
ration of their damage, ſuch out-ſucken multures as they payed at the mill they ed; 
went to; but if the inſufficiency be by accident, without the miller's fault, they their 
may go elſewhere with what is neceſſary for the interim, and will be free of the ently 
{mall duties thereof, but of no part of the multure ; becauſe, as hath been Melct 
| ſhown before, multures are now a diſtinct rent, and are not as the hire of the work, God: 
but beſides the multure, the ſmall duties are the hire; and therefore, the mil. dent 
ler's failzie can only take away theſe ſmall duties, and was ſo found, Feb. 9. 1666, part f 
_  heretrix of Janni. 5 the al 
| 5 | en b the 7 
FIT LE VII. and p 

2 : „ * 5 . Herod 
Teinds, where, of Benefices, Stipends, Preſentation, Collation, III 
Inſtitution, Tacks, Annats, and Patronage. bl pa 
8 e e Oo: 1 ha 0 
IJ. Jeinds affe@ all intromitters, but XVI. Decimæ debentur parocho. f tock, 
5 not ſingular ſucceſſors. chapters, convents and pu- tian v 
Ih The riſe of teinds. . trons. , mini] 
HI. The firſt diviſion of pariſhes. XVII. Conſent of the chapter, convent, | IV. 
IV. Mhether teinds be jure divino. 9 or prebend, how far requiſite divine 
V. Kinds of teinds. XVIII. Diminution of the rental of be. | Crate | 
VI. We have no perſonal teinds. Vic nefices, how far probibited | re ſet 
carage is local according to XIX. Conſent of patrons. bent li 

the cuſtom of the ſeveral XX. Tacks by colleges. Vola, 

1 25 places. XXI. The preſent condition of tein. that C 
VII. bat lands are teind-free, XXII. Drawn teinds, | tained 
VIII. Teinds might not be feued after XXIII. Spuilgie of ternds, and inbibit. | Of the 
© the Lateran council, VVV | fecrati 
IX, Teinds are not annexed to the XXIV. Rentalled teind-boll s. "TN 

| | Crown. - XXV. The intereſt of biſhops in ther | the Ju. 

X. Teinds included, or decimæ in- rr | of wh 
ela, XXVII. The intereſt of miniſters in . Se 

XI. Surrender of teinds to the King, nefices. : alta 
and his decreet-arbitral, for XXVII. Kirks patrimonial or patronate * tem 

ho valuing and ſelling thereof. XXVIII. Preſentation and collation. Vide a 

XII. Commiſſion for valuation of XXIX. The effect of poſſeſſion ds 10 bene ule, 
fein. — fes and flipends. „ That j 
XIII. Annuity of teinds. XXX. Stipends allocate and unallocatt. V. 
XIV. The rule for valuing teinds. XXXI. Ternds change as the Jands are ii 28 
XV. Benefices, and the ſeveral orders 5 graſs, corn, or other crop. =: tei 
and offices of churchmen. XXXII. Teinds are not debita 5 _ 


* This deciſion not found. See Dirleton, Dec. 7. 1665, Veitch. And the ſame deciſion differently 9b dl 


Stair, 


Tit. VIII. Teinds, &c. yer 


XX XIII. The legal terms of benefices and XXXV. Patronage, as it was before, and 


ſtipenas. vs now regulated by aft of 
XXXIV. The annat. 5 Parliament. 


I, Finds being a burden, affecting lands, and the profits thereof; and being al- 
5 T ſa a diſtinct right from the lands, do moſt fitly fall under conſideration 
here, and that either as a ſervitude ſubjoined to the preceeding ſervitudes, or as a 
ſeveral right; it requires the ſame order. 

I. Teinds do affect all intromitters with the ſtock and teind jointly, or with the 
teind ſeverally *; but tho' they be valued, they are not debita fundi, affecting 
ſngular ſucceſſors, for which the ground can be poinded. Feb. 20. 1662, E. of 
E Calender. Neither do they affect the preſent heritor, while a liferenter poſſeſſeth, 
| June 24. 1603, Menz:es. | | DE 85 

II. Teind, as the word denoteth, ſignifieth the tenth of that which is teind- 
ed; and beſides the civil decimations that have been impoſed by ſovereigns upon 
their ſubjects, as a tribute for defraying of public charges; there have been anti- 
ently and frequently teinds granted for ſacred and pious uſes ; ſo Abraham gave to 
= Melchiſedec, the teind of the ſpoil of his enemies, Gen. xiv. 20. Jacob voweth to 
E God alſo the tenth of all that God ſhould give him, Gen. xxviii. 22. And it is evi- 
dent that God appointed the tenths of Mael for the Levites, whom he had ſet a- 
part for himſelf, who were to give a tenth thereof to the prieſts, who ſerved at 
the altar, Numb. xviii. 26, and 28. The teinds did fo continue till the alteration of = 9 1 
the Jewiſh church. The heathens alſo did conſecrate their teinds to their idols, ET bi 
and payed them to their prieſts: Thus Plinius, cap. 14. and 19. obſerveth: and 
Herodote obſerveth in his firſt book the like of Cyrus, 
III. Ariſtus Biſhop of Rome, was the firſt who divided the miniſterial charge 
by pariſhes, the church before not being ſo diſtributed to the ſeveral minifters ; 
| this order being ſo convenient, that by appropriation of a fixed paſtor to a certain 5 
| flock, no paſtor might be idle, and no flock neglected, it hath run over the chriſ- * 
tian world, and the teinds of theſe pariſhes have been payed to the paſtors and 
J / 8 ß 

IV. From theſe and the like grounds, moſt of the Popiſh, and ſome Proteſtant 
divines, have concluded teinds to be jure divino, as being inſtitute and conſe- 
| Crate by God himſelf, having a moral and perpetual foundation, that thoſe who 
| tre ſet apart from worldly affairs, to the ſervice of God, ſhould have a compe- 
tent livelihood from thoſe for whom they ſerve; but the determination of the 
uta, to be the tenth part rather than any other proportion, is a poſitive law 
| that God manifeſted, and was obſerved before the written word; and was re- 
| taned by the heathens, even after they had deviated from the true God: but moſt 
of the Proteſtant divines, hold teinds to be the voluntary dedication and con- 
| fecration of men, for pious uſes, and to have continued in a tenth- part from the 

example of Abraham the father of the faithful, and of the divine conſtitution, in 
the judicial law ; but there is now no divine moral precept in the word for teinds, 
| Of which there is no mention in the New Teſtament, even where the mainte- 
Ss Nance of miniſters is purpoſely ſpoken to; but only “ that thoſe who ſerve at the 
. altar ſhould live by the altar; that thoſe who ſow ſpiritual things, ſhould reap 
temporal things; which doth hold forth a moral duty of recompence, to pro- 
| Vide a competent livelihood for thoſe who are ſeparate from the world for our 

cauſe, but doth not infer a tenth-part, or any other determinate proportion, but 
What is convenient. * 
5 Teinds are defined by the Canoniſts, to be a tenth part of all profits and in- 
ale; and they are of three kinds, perſonal, predial and mixed: perſonal are 
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Ty teinds of the profit of perſonal induſtry, as by trading, negotiation, artifice, 
- . Sc. Predial are of the natural fruits of the ground or water. Mixed are 
* the induſtrial fruits of the ground only. 


TT | VI. But 
ee above, I. 13. 16. And below, $ 23. 2. Þ. . „ 
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VI. But our cuſtom alloweth of no perſonal teinds, and of the predi * 
mixed, ſuch only which have been in uſe, according to the cuſtom of the {ever 
places; ſuch are teind-fith, for which the buyers of the fiſh were found liabl 
becauſe of that cuſtom paſt memory, Feb. 15. 1631, Tackſmen of the Biſhop of 0 
Illes ; but where the fiſhers were forty years in poſſeſſion without teind j 
ſuch a bay, it was found ſufficient to liberate them, Nov. 24. 1665, Biſh i 
the Ifles: alſo in other places, there is no teind of fiſhes ; in ſome places, ha, 


ſtaigs, ſwine, lint, hemp are teinded, in other places not, but generally vigud 


is teinded, and ſtirks, lambs, wool and milk. 
The viccarage teinds are local, according to the cuſtom of every benefice g 
pariſh; and therefore, was ſuſtained for the viccarage of ſalt, and fo much on 


of each loom; but not upon thirteen years poſſeſſion, but only upon preſcripty 
by forty years poſſefſion, Nv. 29. 1678, Birnie: yea in the ſame pariſh ther 


was found diverſity of the viccarage, ſome places having no viccarage of coy, 
and other places paying viccarage of /amb, and wool for ſheep ; and other play 
paying viccarage of hay, geeſe and cheeſe, July 7. 1677, Parſon of Preftontay, 

VII. Some lands alſo by long cuſtom are teind- free; as temple lands, being oy 
of uſe of payment of teinds for fifty years, were found free for all time thereaſte, 


Hope, teinds, E. of Wigtoun contra La. Torwood. Gleibs of miniſters and readers are il. 


ſo teind-fee, Parl. 1579, cap. 62. And the teinds of lands belonging to the Cyſter 
tian order, hoſpitalers and templers, were teind-free, and ſo continue in their fe- 
ars, tho the privilege was only as to what theſe orders laboured themſelves; ye 
the teind was found to belong to their many feuars, for what the feuars then- 
ſelves labour, July 15. 1664, Crawford.  ___ „3% 
VIII. Teinds were prohibited to be ſet in feu to laymen, by the Lateran coun- 
eil, or any cher way to be alienated from the church, tho church- lands might 
be {et feu; theſe being accounted but the temporality, and the teinds the ſpiritux 
litv, as flowing from a ſpiritual ground, or divine right. _ „ 


of bene ſices are. Parl. 187%, cab. 9. 8 

X. Vet decimæ incluſe are here excepted, for theſe are feued with the ſtock 
and can be only ſuch, as time out of mind have gone along with the ſtock, and 
never have been drawn nor ſeparate ; and therefore, are ſo ordinarily expreſt, d. 
cime incluſe nunquom antea ſeparate , and therefore, ſuch are preſumed to hare 
been feued out with the ſtock, before the Lateran council, and fo conſiſtet 
with the canons : but if it can be proved that once they were ſeparate by church. 
men; though they had right both to ſtock and teind, and were feued with 


teinds included; they are not true decimæ incluſæ, which no church-man coull 


feu after the ſaid council; neither can the King conſtitute feus, de novo cum (i 
cim inclufis , fo that thoſe teinds included, are eſtimate as no teinds, long cuſtom 
being ſufficient to make lands teind free; and theretore they have never con: 
in with teinds or benefices in any burden, affecting teinds by law, as miniſters ft 
pends, Ec. Y 85 . . 3 
XI. About the time of the abolition of Popery in Scotland, the Popiſh Cty] 
did grant more frequently long tacks of their teinds : the King alſo gave dont 
tives of teinds and erected them with church-lands into baronies and lordſiiſd 
ſo that there remained little of them, no way able to entertain the miniſters; ® 
much controverſy was like to ariſe about them, till all parties having intereſt ſob⸗ 
mitted and ſurrendered the ſame to the King. 1. By the general ſurrender ol & 
rections and teinds. 2. By a particular ſurrender of ſome beneficed rf 
3. Of the Biſhops. 4. Of the burroughs. Whereupon the King upon the + 
September 1629, ordered the whole matter to this effect; that the whole beine“ 
ſhould be conſolidate with the ſtock, being always affected with competent - 
pends to miniſters, Sc. And that therefore, the titular or the tackſman of the 
teinds, having perpetual or heritable right, ſhould ſell the fame to the here 


and 


IX. Teinds are are allo acknowledged with us to be the patrimony of the kit, 
Parl. 1567, cap. 10. and they are not annexed to the crown, as the temporalty 
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it vine years purchaſe and where the right was temporary or defective, the price 
thereof ſhould be made leſs accordingly. 3 3 
II. And for that effect, a commiſſion was granted for valuation of teinds, 
and for dilpoſing thereof as aforeſaid, and for moditying and localling ſtipends to 
me miniſters: and his Majeſty reſerved to himſelf only a yearly annuity of ten 
ſhilling Scots out of each boll of wheat and barley, eight ſhilling of peaſe and 
rue, ſix ſhilling of oats, where the boll rendered a boil of meal, and proportion- 
95 ally leſs, where it rendered leſs: theſe decreets were ratified and prolecuted by 
© {ceral acts of Parliament, 1033, cap. 8, 15, 17, 19, and 1641, cap. zo. Parl. 
1647, cab. 32. Parl. 1649, cap. 40. Parl. 1001, cap. 61. but there WAS an excep- 
tion in the act 1633, cap. 19. which ordained the teinds of all abbacies and other 
denefices to be valued, except the teinds pertaining to Biſhopricks and other bene- 
faces, which fell not under the ſubmiſſion; in which there is a clauſe, that the aids 
Bitlops and beneficed perions, ſhould enjoy the fruits and rents of their ſeveral 
bencfices, as they were poſſeſſed by them, the time of the ſaid ſubmiſſion ; and 
= theorctore, where they did draw the teinds by the ſpace of fifteen years before the 
bear 1628, or at leaſt ſeven years of the ſaid fifteen years, or had the fame in 
rentalled bolls, they ſhould ſo continue and not be valued, which proviſion is re— 
peated, Parl. 1. C. II. Se//. 2. cap. 9. But all this proved for the moſt part inef- 
fectual, for compelling titulars and tackſmen of teinds to fell their intereſt in o- 
ther men's teinds to the proper heritors; becauſe theſe Commiſſioners allowing 
them their opinion to allocate whom they pleaſed, for the payment of the mini- 
ters ſtipend, few ventured to purſue them for vendition ; leſt they might be 
excluded by allocation, which they were willing to avert by giving the deareſt 
rates; but if the ſtipend had been laid proportionally upon all, the King's favour 
had been more etiectual and equal“. But buying of teinds being thereby re- 
tarded, the great work of theſe Commiſſioners was to value, modify and allocate 
ſtipends. When the tack-duties of the tackſmen were not found ſufficient to 
make up the ſtipend, the commiſſion did increaſe the tack-duties upon the tackſ- 
men, and in recompenſe thereof, prorogated their tacks; whereby theſe, tho 
at fiſt being but ſlender rights, but many nineteen years prorogations became 
little Jeſs than heritable rights; this alteration the commiſſion made, as being 


2 commiſſion of Parliament, owning then a greater power than other judi- 
catures  - | | | | | 


e XIII. The annuities of teinds not being annexed to the Crown, were diſpon- 

t ed by King Charles the firſt, to James Livinuſtoun, a Groom of his bed-chamber, 

- to be uplifted by him till he was fatisfied of the ſum of 10000 pounds Sterling, "| 
h which right was purchaſed by the E. of Lowdown, and did receive many ſtops, 

d and took little effect till the King's return, who gave a commiſſion to the late E. 

. of Lorodeum, to tranſact for the bygone annuities, and to diſpone them with the 

m full right thereof in all time coming; and his diſpoſition with conſent of two 

a members of exchequer was declared ſufficient rights to the buvers, and were 

tl- 


| ippointed to be recorded in the books of exchequer, that the ſums gotten there- 
| #ors might be known, and imputed unto the ſum, ſor which the right to the 
nnuity was granted; according to which, many have brought their annuities. 
That commiſſion did alſo give power to value the teinds, that the annuity might 
be Known, and to uplift and compone for the bygone and the current annuities 
until they were fold ; and accordingly collectors were appointed by the E. of L- 
9: in leveral places of the kingdom. The like commithon was renewed to = 
Janes E. of Lowdown, after his father's death, who did make ſome progreſs there- — 


4 1 in, 


a < This ah remedied by act 23. Parl. 1693. 5 Ey which it 1s provided, that after citation it mall not be in 

ſolely Ke: 91 5 Patrons, Wan ee Or tackſmen having right to teinds, to make any allocation of the purſuer s teinds 

döner te : n proportionally, with the other teinds of the pariſh: The titular patron or tackſman having full 
a excem tne teinds of his own lands if there are ſufficient teinds beſides. | | 

my oe ings While remaining with the Crown, teinds belonging to colleges, hoſpitals, or mortified to pious 


wick eſerved by a proprictar in the ſale of lands, can be valued, but the heritors are not intitled to 
durehaſe them, Parl. 1693, cap 23. 
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in, in the ſame way as his father had done: but a ſtop was put thereto by the 
King's warrant, in anno 1674, which doth yet ſtill continue; and with this ſtop 
by a proclamation from the King, all the arrears of the annuity before the yea 
1660, were ſimply diſcharged. 
XIV. The rule preſcribed by the King, for valuation of teinds, to fix them t, 
a conſtant yearly duty, was this; that where the teinds were ſeverally kngy, 
from the ſtock, and ſet by tack or rental, the ſame ſhould be alſo valued ſeyery. 
ly, deducing a fifth part for the eaſe of the heritor ; becauſe frequently the church. 
men had drawn the rate of the teind above the juſt value, by their ſtocked and 
rental bolls: but where the ſtock and teind were not ſeverally known, the fifth 
art of the rent was decerned to be for the tein. 
XV. Teinds by the canon law, were all conſtitute into benefices, which folloy 
the ſeveral offices in the Roman church, which were either prelacies or inferior tg 
prelacies: prelacies were theſe who had chapters and convents, and therefore, one 
had the prelacy or preference amongſt the reſt of their collegues, ſuch were arch. 
biſhops, biſhops, abbots, priors, prioreſſes, proves ; inferior to theſe prelacie, 
were parſons, viccars, chaplains, prebendars ; theſe had patrons whoſe advice and 
protection they uſed inſtead of a chapter and convent which prelacies had. Abbai 
and priors had the prelacy amongſt the monks, of ſeveral monaſteries, as the pro 
eſſes had over the nuns. There were alſo ſome few monaiteries, which keeped the 
name of monaſteries or miniſtries, and the prelate was called miniſter, of which 
there are four in Scotland; the miniſter of Fale, Peefles, Scotland-wall, and the 
Trinity-friers of Aberdeen: next unto theſe, were the provoſts of collegiate kirks 
inſtituted for ſinging of mals, ſpecially for their founders and patrons ; theſe pro- 
voſts governed their prebends, who were ſkilful in muſick, and had their ſever 
ſtalls in which they ſat, for the more orderly ſinging of their parts of muſick, 
from which theſe prebends were deſigned of the firſt, ſecond, or other ſtall. Some 
of the college-kirks were founded by the King and great f:milies : the chapel- 
royal 1s a collegiate church, governed by the dean of the chapel ; which offices 
now annexed to the Biſhop of Dumblain, under whom are the prebends of the 
chapel-royal. The E. of Fife founded the college-kirk of Krrkheugh ; the B. 
of March founded the college-kirk of Dumbar ; the E. of Bothwel, the col 
lege-kirk of Crightoun; the E. of Lennox, the college-kirk of Dumbarton; 
the E. of Roß, the college-kirk of Tain. Other families erected chapels, cl 
ficiated by one chaplain. _ 3 CCC 8 
XVI. The general rule by the canon law was, that decime debentur parachs it 
jure, the parſonage teinds to the parſon ; the viccarage, or ſmall teind to the vicca; 
and where no other appeared to inſtruct a right, the teinds were tþſo Jure due 
to parſons and viccars : it was fo found, that even the King's gift was not ſufficient 
to carry the right of teinds, from the incumbents, unleſs the mortification there- 
of to any other office or benefice, or poſſeſſion thereof by another office wer 
inſtructed, June 27. 1665, Ferguſon. The biſhops and ſuch prelacies as had di- 
ram animarum, had chapters; and the priors, prioreſſes, abbots, &c. had con- 
vents, whoſe conſent in all matters of benefices being chapterly conveened, wi 
neceſſary ; and in evidence thereof, the ſeals of the chapter or convent were ap- 
pended. Viccars were either ſuch as were ſubſtitute by parſons and other clerss 
or ſuch as had a diſtinct office; and therefore were not changeable by their col 
ſtituents, and were called viccars of cure cum cura animarum; or perpetual VI 
cars: chaplains were clerks, having curam, inſtitute for the accommodation 9 
thoſe who were far from ordinary churches ; and therefore were erected upon the 
expences of the founders, who were therefore patrons; and of all other pat 
ſuppoſed to have greateſt intereſt in theſe benefices ; ſo that after the reformat 
theſe chaplanries and prebendaries, were declared to return and be diſpoſed upol 
by their patrons, to burſers of colleges, Parl. 1567, cap. 12. Parl. 1592, C0. 
161. Parl. 1661, cap. 54. Likewiſe prebendars were ſuch as had a prebendam of 


a benefice, which was at firſt a common name, but was made ſpecial by _ 
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EY boſe clerks, who had no other ſpecial name. The intent of the conſtitution of 
tho 


1 ſe offices, a8 aforeſaid, was mainly to ſecure the benefice and patrimony of the 
bes h ainſt dilapidation, the incumbents being adminiſtrators, or at beſt life- 
Ka . who might otherwiſe have wronged their ſucceſſors, in favour of their 
$4 3 ad relations; and therefore prelates could do nothing of moment, with- 
E] "(ent of their chapters; or convents, or other beneficed perſons, without con- 
5 we, their patrons. 'Tho' theſe offices were aboliſhed by the Reformation, there 
| 7 _ no other way fallen upon, for managing of benefices, but by giving ſecular 
1 perſons the deſignations of theſe offices, who therefore were called titulars ; be- 
aauſe they had the naked title without the office of biſhops, priors, abbots, pro- 
WE 0s, Cc. who in lieu of the conſent of the chapters and convents, appended only 
= tc common ſeal thereof; and when biſhops were ſet up again, and chapters ap- 
Y pointed ſor them, the conſent of the major part thereof was requiſite, with the ſeal ; 
det it was not neceſſary that they ſhould be chapterly conveened, Parl. 1606, cap. 3. 


WW XVI. Before the Reformation, according to the canon law, there were thoſe 


teſtraints upon beneficed perſons, in order to (preſerve) their benefices ; as to 
teinds, they could grant no feus at all, neither could they grant tacks without con- 
© {nt of the chapter, or convents of prelates; the members whereof were found 
fſufficiently proved by feus, and preſentations granted by prelates, and ſubſcribed 
by thoſe perſons as members of the convent, without neceſſity to ſhow the erecti- 
on or foundation, or theſe perſons admiſſion; and that there were no more mem- 
bers of the convent. than thoſe ſubſcribing the ſeveral writs, June 24. 1623, L. 
3 Drumlanrig. Spotiſ. kirk-men, parſon of Kinkel contra L. Corlter *. The con- 
ſeat of moſt part of /e prebendars was neceſſary, not reckoning the prebendars 
chat were pupils or out of the country; this was alſo obſerved by the Earl Had- 
Angtan, March 15. 1622, Maxwell contra L. Drumlanrig. The conſent of the 
chapter was found, not only neceſſary to the deeds of the prelate, but to the 
E deeds of the members of the chapter; and ſo a tack ſet by a dean, tho' of teinds 
E mortified to a college, whereof the principal was dean, was found null for want 
ot the chapter's conſent, Sporrſ. Kirk-men, college of Aberdeen contra Lo. Fraſer; 
where he obſerves, that the ſame was found twice before; yet it was not found 


| Andrews, whereof many miniſters were of laick patronage, Hope, teinds, tenants of 
F. Andrews, which is yet continued, is, that the appending of his ſeal is ſuffict- 
ent, both for him and the chapter, without neceſſity of their ſubſcription, Parl. 
„„ . „ . 
XVIII. Secondly, Beneficed perſons were reſtrained from ſetting tacks of their 
tends, even with conſent of their chapters, with diminution of their rental; and 
| therefore miniſters provided to benefices, granting penſions, tacks or feus of their 
| benefices, with diminution of the rental, as they found them at their entry, the 
| ame are declared null, and they to be deprived, Parl. 1581, cap. 101. And al- 
0 all beneficed perſons were ordained to find caution to leave their benefices in 
good caſe as they found them; and all tacks proviſions or changing of vi- 
W Cul into money, in diminution of the rental which was at their entry, declared 
J null, Parl. 1585, cap. 1111 by act of Parl. 1606, Cap. 3 it is declared law- 
ul to the biſhops to ſet as many tacks of the fruits and duties belonging to their 
enefice, either ſhort or long tacks as they pleaſe, and for as many years as they 
| Wink expedient ;-which may ſubſiſt of the law, without reſtraint or limitation 
» any time; which tack being once ſet, ſhall be accounted the rental, not to 
e diminiſhed thereafter ; but there is no reſtriction in relation to any rental, 
Preceeding the ſaid act; but it is only recommended to the biſhops to ſet to a 
competent avail, near the worth; but by the act of Parl. 1617, cap. 4. biſhops 
| | ER | are 


8 4 theſe two caſes the queſtion was what proof was ſufficient, upon the part of the purſuer of a reduction of 
in _ teinds, that the chapter or convent conſiſted of other members than thoſe who had ſubſcribed the tacks 
| ion. | 


The production of other writings ſubſcribed by a greater number as members was ſuſtained. 
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| neceſſary to the tacks of the ſeveral members of the ne w- erected chapter of Sr. 


| Craighall contra Mr. Walter Kinninmont, But the old privilege of the biſhop of 
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Hofe, patron, L. Drumlanrig contra L. Cowhill and others. And beneficed perſons 


forty days after the date thereof they are null, Parl. 1617, cap. 4. Yet in these 
teinds, without conſent of the patron, was only found valid as to three years, and 


null as to the reſt of the years contained therein, Jy 18. 1668, Mr. George Jeu. 
ſloun. And a tack of teinds for more than three years without conſent of the pa 


ment to renew the fame in all time thereafter, was found not effectual after the 


beiongs to miniſters, or royal burghs, for the maintenance of their miniſters 
colleges or hoſpitals. Of theſe teinds, which are not in the heritors own hand, 


312 Inſtitutions of the law of Scotland. Book 1 


are prohibited to ſet tacks for longer ſpace than nineteen years: and all pengy,, 
or tacks of the thirds of benefices, which then belonged to the Church, @ n 
diminution of the rental, paid at the firſt aſſumption of the benefice, were de. 
clared null, Parl. 1597, cap. 244. | 
XIX. Thirdly, Inferior beneficed perſons could ſet no longer tacks of any part 
of their benefice, than three years, without conſent of the patron, Par], | 
cap. 203. which was extended to deeds done by provoſts and prebendars, the 


having a reſemblance with prelacies, ſeeing the patron hath ſo great tereſt, 


below prelates are diſcharged to ſet tacks of any part of their benefice, longer 
than their life, and five years after, under pain of deprivation ; and if theſe tacks 
be not regiſtrate in a book, kept by the Clerk-regiſter for that effect, within 


long tacks the conſent of the patron is ſtill neceſſary; and therefore a tack of 


tron, was ſuſtained by his ſubſequent conſent, having accepted a right to the 
tack, and obtained prorogation thereupon, 7a. 19. 1669, E. of Athcle. 
XX. A tack of teinds fet by an univerfity for a definite time with an oblige. 


definite time, tho' the ſame rent was received for years after He definite time, which 
was not ſuſtained as an homologation, but as a tacite relocation, % 13. 1669, dl 
college n, IG a Se Lo Cl 

XXI. To come to the condition of teinds, as they now ſtand ; a great part of 
them is in the hands of the heritors, to whom the ſtock belongs; a part alſo s 
in the hands of Titulars and Lords of erection“, and tackſmen having right to 
other heritors teinds, who have ordinarily prorogation of their tacks ; the ret 


ſome are drawn in kind, or zpſa corpora, fome are in old ſtocked rental-bolls, 
ſome are in tack or uſe of payment, and others under valuation. We need lay 
nothing as to teinds that are in the hands of heritors to whom the ſtock belongs, 
about which there can be little controverſy, except in the caſe of new erections 
or augmentations; for teinds, through whatſoever hands they paſs, carry alway 
along with them, as a burden affecting them, competent ſtipends for the mini- 
Hers who are, or ſhall be erected *, Neither is there any other debate concert- 
ing teinds orderly valued, being thereby liquidate and clear; nor concerning tho 
teinds which are in tack during the tack, further than hath been ſaid before of the 
requiſites for ſetting fuch tacks. It remains to conſider drawn teinds, and rentalled 
ten bolls, and then to conclude with the preſent intereſt of miniſters and patrons. 
XXII. As to the drawn teinds, the manner thereof is preſcribed, Par.. 1917, 
ch. 9. that the poſſeſſors may require the teind-maſter „ice, once for teinding 
of croft or infield- corn; next, for teinding barley; thirdly, for out-field co 
within eight days after the ſhearing of each of theſe three ſeveral kinds of corn 
or at lealt, when the fame are (horn till about a tenth part, to come and teind tie 
lame within four days; and the teind- maſter, if he dwell not within the parill, 
Is oriained to have a ſervant for teinding, and to intimate his name publick' 
the lait Sabbath of July, or firſt Sabbath of Hucuſt: fo that upon requilition ® 
the teind-maſter_perionally, or at his dwelling-place in the pariſh, or to his et 
vant fo defizned, the poſſeſſor might proceed to the teinding of his own com» 
and 1} tne teind-maſter refided not in the pariſh, nor had any ſervant deſigned, 1 


5 f - | | = 1 
” By act 23. P. 1690, all teinds not heritably diſponed are beſtowed upon the patrons, with the burden 0 


3 200 : 103, the 
pends and tacks, and under an obligation to ſell to the heritors at fix years purchate. By act 25. 2 7 ” 
former act in favour of patrons, is extended to the teinds of all parſonages and other beneſices. See below, 

4 2 5 t. 
x. See below, 5 30. . t. 
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if upon jntimation they appeared not, er greg might, before witneſſes, teind his 
dorn corns, and was only obliged to deep the teind ſkaithleſs for eight days after 
the ſeparation; but if any meddled with the teinds any other way, he is liable 
for wrongous intromiſſion. | : | 3 

XXIII. Spuilzie of teinds 1s only competent in the caſe of violence, where the 
teind-waſter being in preſent poſſeſſion and uſe of drawing the teind, doth or- 
derly come to teind, and is debarred by force; or when the ternd-maſter, being 
in nſe that ſame year, or the former year, to draw the teind, any other intromit- 
ted therewith. The former act is like ejection, and this is like intruſion, eſpeci- 
ally if the teind-maſter have uſed inhibition by publick letters, publiſhed at the 

zriſn- church where the teinds lie, as an intimation to all parties having inte- 

reſt, to forbear meddling with the tends, otherways than by order of law, which 
may be executed by any perſon as ſherift in that part, Jan. 27. 1666, E. Egling- 
an. This inhibition is the competent legal way to take off tacite relocation, 
when teinds have been ſet in tack, and the tack expired, and when they are in 
uſe of payment of certain duties; and hath then the fame effect that warning 
hath in relation to tenants of lands; and being once duly uſed, it interrupts ta- 
cite relocation, or uſe of payment, not only for the years wherein it is uſed, but 
for all other ſublequent years, March 18. 1628, Lo. Blaniyre. But the titular may 
not by force draw the teinds after inhibition, but muſt purſue therefor, where 
there was any pretence of title, elſe it is a ſpuilzie in him, Jan. 27. 1665, L. 
Bairdfcord and Heanſtounm. 15 „„ 

Spuilzie upon inhibition was ſuſtained againſt an heritor, receiving a joint duty 
for ſtock and teind, March 16. 1627, Inglis: but it is not effectual to infer ſpuilzie 
20ainſt tenants, continuing to pay their maſters a joint duty for ſtock and teind, 
as they were in uſe before, tho' the inhibition was particularly intimated to the 
| tenants ; ſeeing they knew not how to diſtinguiſh the proportion of ſtock and 
F teind, having ſtill paid a joint duty promiſcuouſly for both, Dec. 13. 1627, Hep- 
en. But the privilege of tenants paying to their maſters for ſtock and teind 
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jointly, was not extended to a merchant buying a whole crop together, who was 
found liable for the teind, tho' he payed before any diligence, June 24. 1662, 
Mr, Aexender Vernor. In like manner, merchants buying the herring where 
they were taken in the ifles, were found liable for the teind by immemorial poſ- 
{c0n, ſo to uplift the teind-fiſh from the merchants, who bought whole boat- 
falls of the herrings green, Dec. 13. 1664, Biſhop of the iffes. But as warning, fo 
inhibition of teinds is taken off by accepting the old duty thereafter, or of the 
ordinary taxation, accuſtomed to be payed for the tack-duty, Hoe, teinds, Lo. - 
Gorlets contra teronts of Whitehorn ; or by a ſmall part of the old tack-duty, 76d. 
Ir. Andrew Balfrur contra Lo. Balmerinech, Gler:d nning contra tenants of Portoun. 
XXIV. Rentalled teind-bolls is, when the teinds have been liquidated and fet— 
ted for fo many bolls vearly by rental, or old uſe of payment, which preſumed 
a rental, (by this means the beneficed perſons gained an advantage of the poſſeſ- 
lors; and therefore, by the King's decreet-arbitral, ſuch teinds which are ſepara— 
tec and ſeveraliy ſet or known from the ſtock, had a diverſe and ler valuation #1) 
and therefore rentalled teind-boils were found due by uſe of payment immediate- 
preceding the debate, tho exceeding'the worth of the teind, till the teind in 
nd were offered, and intimation made that the party would not continue the uſe 
of payment of rentalled bolls, March 22. 1626, Lennox of Brarſhozle. Teind-bolls 
were found due according to the old rental, tho' a leſſer quantity was received 
a miniſter for ſeveral years: here the biſhop to whole biſhoprick the teinds of 
"3 pailih were annexed, oppoted the alteration of the old rentalled bolls, where- 
01 a part only was allocated to, and received by the miniſter, Jzy 3. 1630, Mr. 
The e = —_ George 
on of teinds ſeparately known from the ltock, was by the King's decreet arbitral reduced to the 


ame rate wwe | . \ : . 
ae with that which he fixed for other teinds. The fifth of the rent was in ceneral equal to one eight of the 


rogue DEFY . x a a 
1 : es were at that time uſually ſer for payment of third and teind, which rent was equa] to four tenths 
Produce, and the fifth part of that rent was equal to one eight of the produce. Where the teind was known 


PIMely from the Rock. the decreet-arbitral allowed deduction of one fifth, (above F 14. 5. f.) by which dedu- 


ton the to; | f : 
d 1 1nd, in this caſe alſo, was reduced to one eight of the produce. 
ce. above, I. I 8, 3» 


( 


314 Inſtitutions of the law of Scotland. Book I. Tit 
George Summer *. The like where there was a decreet formerly for the teinag. RR 
boils, but prejudice to offer the teind in Kind in time coming, Feb. 20. 1633, ol. ES me 
lege of Glaſgoro, 1 | | e . 
XV. The intereſt of biſhops in their benefices, is much alike with minite, bon 
as to their entry, which is regulated by their conſecration or tranſlation, whiq, ! e 
if before N hitſumday, gives them the benefit of that year; and if after Ihi:fn. 2 Pic 
day, and before Michaelmas, it gives them the half. During their incumbege en 
they have not only the fruits and rents of the benefice, but the power to ſet tacks 6, 7 
nineteen years, with conſent of their chapters, vide ſupra F 17. 18. and to recen r | 
vaſſals, and to conſtitute commiſſars; all which are effectual after their dem ah 
or removal. They have alto the quots of teſtaments confirmed by all their com. 4 7 
miſſars during their life, or within the time of their ann after their death, WM N ; © 
but they have no quots of teſtaments not then confirmed, although the pero WI Pa 
died in their life, or during their ann; becauſe the quot is due for the confirm. IK he & 
tion, as was found, J) 6. 1676, Biſhop of Edim'urgh E: and for the fame rem WM PE: 
they have not the compolitions or duplications of heirs, appriſers or acjuders, I 5 905 
whom they do not actually receive in their life, which will not belong to ther 55 
executors, or fall within their ann, but to the next intrant, who only can receive WA 91. 5 
theſe vaſſals. „ „ | 1 e be 
RXVI. The intereſt of miniſters in the tiends may be conſidered, either in ther i 
entry, during their incumbency, or after their removal. In all which, the m. . 
niſter's intereſt is of two kinds; for either he hath the benefice, par ſonage or vic- 
carage, or hath only a ſtipend modified thereof; for theſe benefices did ordinarily 
belong to the incumbents of particular parithes, and followed the office of ſerving 
the cure there: and therefore, when theſe benefices were not erected in tem. Abcef 
poral baronies and lordthips, or otherwiſe fo affected by titles, tacks or new Jeccleſt 
erections, that the miniſters thereby could not have a competency, they betook 80 
themſelves to the benefice, and had the ſame right and privileges as to them, 
as bene ficed perſons formerly had, and might ſet tacks thereof in the ſame Way, 
and with the ſame reſtriction, as is before declared. But more frequently, the 
Miniſters had modified ſtipends, which were appointed by the King and Par- 
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liament to be modified out of the teinds, whatever the title or intereſt of any | where 
other perſon were therein; which (tiends,) they could not reach, if they took them | ie a 
to the benefice itſelf; as they might have done by the act of Parl. 1581, cap. 102. 2 diſtir 
Ordaining, © That all benefices of cures under prelacies, ſhould be provided on} | ratron: 
„ in favour of able miniſters.” _-_ 8 

I 37 


XXVII. The try of miniſters was according to the nature of the benefics IM 
whereunto they were to have right, or out of which their ſtipends were to be | 
modified; for all kirks were either patrimonial, or patronate, and by clearing 
patronage, it will eaſily appear what kirks are free or patrimonial ; for, this Gil 
tinction is taken from that of perſons in the civil law, into thoſe who are 2 | 


or fully free, and Hbertini or become free but with ſome acknowledgements and Iffnn 
ſervices to the authors of their freedom, who were therefore called their patrons: E kirk, 3 
ſo there ſtood the like relation betwixt patrons and kirks patronate, as betw1xl | being 
patrons and libertines, the ground whereof was an eminent good deed done 0 Be 
the patron or his predeceſſor to that kirk, eſpecially theſe acknowledged in la, | law att 
patronum faciunt dos, edificetis, fundus. Signifying, the building of the church rel's, 
or giving of the ſtipend, or of the ground neceſſary for the church, church-yard nſtrug 
manſe or gleib, were the grounds for conſtituting the patronage, which were ſui had ſut 
ficiently inſtructed by the cuſtom of the Kirks, acknowledging ſuch a patron: J Providic 
it was a voluntary agreement between the patron and congregation at firſt, til 8 en of 
riſhes were ſettled and all churches behoved to have a patron (except menſal 25 lided b. 
common kicks; ) then the intereſt of the parties pretending to be patrons, ga ritten 


ground to determine the patronage, without the conſent of parties. bo 
It was lately contraverted who ſhould be patron of a ſccond Miniſter, Nhe 


* . . . . 2 0 | 6 
ſtipend was conſtitute, not out of the teinds, but by contribution and inn 2 - 
5 | m ea 


if 4 rig 


* It does not appear that the biſhop oppoſed the alteration. 
* Quots of teſtaments are now diſcharged, P. 1701. c. 14. 
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ment of a town for the greateſt part, and the heritors of the Jandward pariſh 
m 


bg © the reſt, whether the 3 and power to preſent that ſecond miniſter, 
bor 


hould belong to the patron of the kirk, having the unqueſtionable power of 


wt efenting the firſt miniſter, or to the contributers ; in which competition, the 
1 = P 


ation of the kirk was preferred, becauſe the OI AF had never been in 
poſition of preſenting, nor had reſerved the patronage nor power of preſentinę 


IA ia the erection Of the ſecond miniſter ; which was only by an act of the biſhop and 


preſbytery, bearing the {ares contributed for a ſecond miniſter ; but neither re- 


W {crvation nor proteſtation by them concerning the patronage or power of preſent- 
3 ing the ſecond miniſter ; nor was here any thing of cuſtom or poſſeffion to ſhow 


the meaning of the parties, Nov. 18. 1680, Town of Hadding/om. This cafe will 


W orcjudge erections of ſecond miniſters in moſt of other towns in the kingdom, 
W where the erection doth bear a © reſervation of the patronage®,” 
de cerired right from the firſt patron, eſpecially to fingular ſucceſſors, the 
W (0040 was ordinarily conveyed by infeſtments, c carrying expreſely © advocation, 


For clearing of 


A — 


« donation, and right of patronage of ſuch kirks.” Such kirks then as ac- 


besledged no patron are {fully free; and theſe are provided, not by prelentatt- 
ba. bat the O. cinary conveycth pleno jure, whereby the incumbent hath right to 
W ic bencfice, and full fruits: hut in menſal kirks, the incumbent hath but a 
q ſinend, and theſe belong to the proper patrimony of prelates, who have-right to 


de fruis thercof, as a part of their own benefice; and therefore are called 0 pa- 


3 tri 0112 U or menſal.“ 


W the which belongs to ſecular perlons; ecclefiaſtick, that Winch bel ongs 10 church- 
ven; as w hen a bithop hath the Light of preſentation to a kirk, not in his own 


boring their incumbency, which they need not inſtruct by writ, 


ſon of the 


if pl T1 gh 


Patronage is alſo, either, laick or ecclefiaſtick ; laick is 


71 


dioceſs; there he preſents, but another muſt confer as ordinary, and 0 he 1 18 but 


1; * 


| eoclcfiaſtick natron. 


4 


XXVIII. Kirks Patronate required for the entry of Miniſters, a vreſentation of. 
| the patron, preſenting a perſon to the church and benefice, to be tried by church- 


* 14. 


Em 2 Daving that power, and giving him the right of the benefice, or ſti- 
| p oc being found qualified, and collation of the office and inſtitution therein by 


church men upon trial, without which the incumbent could have no right; yet 


where the biſhop had the power of collation and inſtitution, and to confer pleno 
e a gift from the biſhop preſenting, and admitting, 


was found ſufficient without 
a ſiſtinct Hitution or collation, Fuly 4. 5 minifter of Shlate., But in kirks not 


| jatronate, inſtitution and collation was ſufficient. And of late the act of orvinati- 
on or 2dmiffion of miniſters by prefbyteries, ſerved for all: 


but in benefices with- 


Wt cure; as prebenaries or chaplanrics, preſentation is lufficient without collation 
nd inſtitution. 


XIX. Miniſters being thus entered, have right to their benefices. or ſtipends. 


but it is ſuffi⸗- 
Cent to Drove by w itneſſes, that the miniſter, or bis predeceſſors, hve Been in pol- 


hat which is contrav erted, as a part of the benefice or ſtipend of that 
Ek, and that 77 is commonly holden and reputed to be a part thereof ; for there 


eng no compe tent way to preſerve the rights and evidents of the Lick amongſt 
iccefſors in office, as there are of other rights amongſt other ſucceſſors, the canon 


a attributeth much more to poſſct Bon than the civil; for thereby Feen deceu- 


| . 
1. et trlennali g, nen ſenetur docere de titulo a: Ww 
in 


9 truct that the thing poſſeſſed belonged to the benefice, but that the incumbent 
ad ſufficlent right; "and therefore liberated prevenery from production of their 
750 

(eg "M1 of t/ te ho 7 el-reyol, Con ihe P? ebendars : y chi 


Ek by any e extrinſick revertion Þ 
Vritte 


preſumption would not be e- 
, yea, it will liberate from pro luction of an 
en tight in reduction and improbation, where there is no right extant: 


t be found by the oaths of church- men or others, to be extant in their 


1 8 hands, 
0 en Yea. 10 1683, T. of Dundee, obſerved by Falconar, No. 42. 


& above, II. 1. 25. b MS. extrinſick r:g/4, 


TY was not only extended to 


in the caſe of improbation, Hape, improbation, 22 of Gaioway and 


but 
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N 
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hands, the ſame will be preſumed to be the right by which they poſſeſs, ang K 
may be improved by a poſitive probation, but not by a preſumptive probation, k 
way of certification, concluding it falſe, hecauſe the poſſeſſors declined to produc 
it, or to abide by it. When the right is produced, any exception may be pro. 
poned upon any thing contained therein; and therefore an annualrent of ten 
chalders of victual, mortified by the King to the chapel- royal, was excluded þ 
a redemption thereof, granted by the King voluntarily upon payment, when the 
biſhops were ſuppreſſed, in reſpect the mortification bore “ ſuch a right mori. 
«ed, which had therein a reverſion; ” and therefore after redemption, thirteen 
years poſſeſſion could not eſtabliſh the right, being redeemed : neither could the 
act of reſtitution of biſhops, reſtoring them to the rights and poſſeſſion they hai 
before 1637, do it; ſeeing that could not hinder another party to redeem, Pu 
11. 1676, Biſhop of Dumblain ©, A miniſter's ſtipend, as to the uſe of payment 
and quantity, was found probable by witneſſes without write, 27 Poſſeſſorio, as W 
lately found, miniſter's relif? contra E. of Caithneſs *. As to the time ſufficient to ue If aft 
a poſſeſſory judgment in benefices or ſtipends upon poſſetiion, without evidence in incun 
writ, but being holden and reputed as a part of the benefice, the canon law, regulg Wo 


* 
_— 


A if aft 


cancellariæ 33. determines it to be three years peaceable poſſeſſion, which is rather 3 nat o. 
as to the incumbent's right, that after three years poſſeſſion he cannot be queſtion. WF Far. 
ed during his life. 1 find not our deciſions fo clear in it, but it cannot exceed fru 
ſeven years poſſeſſion, which gives a poſicflory judgment in infeftments of proper dais 
tv, Sc. and it was fo found, Nev. 25. 1665, Peter. The like about that ſame time a le 
Ferguson contra Agnew. Miniſters alſo during their incumbency, may ſet tacks ac. by th 
cording to the rule for ſetting of tacks by beneficed perſons before expreſſed, which WA iht 
are valid and effectual, tho' the incumbent be deprived or tranſported, Parl. 1592, | annat. 
XX. Miniſters ſtipends are ordinarily allocated out of the teinds of particular his ex 
lands, and when they are allocated, all intromitters with the teinds of theſe lands got on 
allocated are liable for the ſtipend, not proportionally with other intromitters, bt he ſur 
in ſo far as their whole intromiſſion can reach, even tho' they made payment before ear; 
they were charged by the miniſter, which thev alledged was u fide to the heritor t | betur 5 
tackſman, Feb. 19. 1629, Kirk. And if there be no allocation, the ſtipend is a bu. | cided, 
den affecting the whole teind, out of which it was modified; and the miniſter ma biſhops 


take himſelf either to the heritor intromitting, or the poſſeſſor, Spotz}/. kirk-men, 1072, 
Kirk contra Gulchirſt, Dec. 3. 1664; Futch-ſ9n contra E. of Cajjl' : in which cle j be h 
it was found, that the miniſter might take himſelf to any of the heritors of tis ; the « 
- pariſh for the whole teind, in ſo far as his modified ſtipend went; feeing he had =. the ] 
no locality, and that the heritor diſtrefſ-d behoved to ſeek his relief proportiot- f he 
ally from the reſt. And a miniſter was found to have right to purſue an heft n 
tor for his ſtipend payable out of his lands; and that accepting an aſſignation 0 Wl ann 
a part of the tenant's duties, did not liberate the heritor further than what 86 | * 
miniſter received, unleſs the aſſignation bore, “ in full ſatisfaction,“ N. 9. 1077 | # that 
Rutherford, Vea, tho' an heritor was but an appriſer of the ſtock and reins I ſta 
he was found liable perionally, tho' he had not intromitted, and tho' he offered | 15 | 
to renoimce fis arprifin? as to the teinds, Dec. 20. 1622, Preſicum. And tho the u- : he 
. : ; $ | : | 0 nd is 
tromitter was but a wadtetter, both of ſtock and teind, having no more but ub 5. 6 
annualrent, and there being ſufficient teind, beſide the feinds of the wadſet lords Jon he 
March 21. 1032; Keith. But where a liferenter poſſeſſed, ſhe Was only found 1. Kg 0 
able, not the fiar, June 24. 1663, Menzies. The realon why heritors are ſo li ln 
able for ſtipends, is, that they ſet the lands for a promiicuous rent of ſtock al 
teind; but if there were not a valuation of a whole tenement together, but 0! the 
ſeveral roums, the heritor would not be obliged to be the miniſter's factor. N 


* This deciſion is not found in Lord Stair's collection. The MSS, make the date of it Dec. 16. of 171055 
See above, II. 1. 25. 
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XXXI. But teinds before valuation are only due according to the crop and 
„s without reſtraining the heritor in the free uſe of his ground, who may leave 
t al grass, tho it had never been ſo long corn, and may ſtock it with yeld 
1 he which will yield no viccarage; and therefore having encloſed a parcel of 
J - | A} and ſown it with kail, carrets and herhs, the ſame was found teind- 
ee, unleſs theſe were accuſtomed to pay teind in that place, June 9. 1676, Burner. 
VXXII. Even after valuation, teinds are not debita fundi, nor do they affect 
W c:oular ſucceſſors, as to bygones before their right, Feb. 20. 1602, E. of Callender. 
XXIII. The legal terms of benefices and ſtipends, whereby they are due to 
3 the incumbents, are Whitſunday, at which time the fruits are held to be fully 
bow, and Michaelmas, at which time they are preſumed to be fully ſeparated; and 


3 therefore, if the incumbent's entry be before Whit/unday, he hath that whole year, 


po if he be depoſed, or tranſported before Jhitſunday, he hath no part of that year; 
tt after Mhitſunday and before Michaelmas, he hath the half, Fuly 24. 1662, Weyms ; 
incumbent die, he hath further intereſt in his benefice, even after his death. 

E XXXIV. For miniſters dying, their wives, bairns, or executors, have the an— 


= 
= 


nat of their benefice or ſtipends, which is acknowledged to be their ancient right, 


W « fruits of their benefice upon the ground, and the annat thereafter, hall per- 
Þ © tain to their executors: ”” but the queſtion is, what the annat importeth. There 
W i letter concerning it written by the King to the General Aſſembly, and ratified 
by them. All do now agree, that if the incumbent die after Michaclmas, he hath 


| if he ſurvived Whitſunday, proprio jure; and to the other half as the ann, which 
| his executors have right to; but all the queſtion is, when the incumbent doth 
| not only ſurvive Michaelmas, whereby he hath the half of the next year, but if 
be ſarvive the laſt of December, whether he hath right to the whole ſtipend of that 


belur pro completo; and therefore the ann was the whole year, which was fo de- 
| cided, July 5. 1662, executors of Fairly ; July 6. 1665, Cokul ; but the anns of 
| biſhops and miniſters are now brought to a much more equal way by act of Parl. 
1672, cap. 13. whereby it is ſtatute, © That the ann in all time thereafter, ſhall 
© be half a year's rent of the benefice or ſtipend, over and above what is due to 
* the defunct for his incumbency, vi. if he ſurvive Whitſunday, he ſhall have 


| Vhereas before, if he ſurvived Michaelmas, and lived but till the laſt of December, 

ob ann was but the half of the next year; but if he lived till the 1ſt of January, 
his ann was that whole year, whereby the next incumbent had nothing to expect 

bor that year, during which the kirk was like to lie vacant. And there being no 

| ord and account of it, even for miniſters. = 

The annat divides betwixt the relict and neareſt of kin, if there be no bairns, 


1064, Serimzour relict of Murray: but where there is an intrant, the gleib be- 
"gs to him, and is not part of the ann, nor did belong to the former mini- 
ner, unleſs it had been ſown by him, and the crop upon it at the entry of the 
rant, Ty 6. 166 5, Corvil; where it was alſo found, that the defunct had his 
ann, tho' he had neither wife nor bairns *“. yy | 

= I £7 XXXV. 


05 MD. yet a miniſter preſented at Lambas, ſerving thereafter, and admitted ſhortly after Michaelmas, his admiſ- 
* 


drawn back to his preſentation, and ſo found to have right to the one half that year, Zan. 17. 1664, Hay. 
Aich act 6, P. 1669, no ſuſpenſion of ſpecial decreets for miniſters ſtipends is allowed, but upon producing 


5. By act 27. P. 1695, advocations of proceſſes for ſtipends are alſo diſcharged. Suſpenſions when paſ- 


10 by be lummarily diſcuiled, and one fourth at leaſt to be given as expences. Ordinary actions for ſtipends 
Wear of ſeſſion are alſo to be ſummarily diſcuſſed, —By act 14. P. 1696, theſe privileges are extended 


| 
" Werlities, ſchools and hoſpitals. 


ed are 
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Ik aſter Michaelmas, he hath the whole, March 21. 1628, Murray *: but if the 


For. 1 571, cap. 41. whereby it is declared, © That beneficed perſons dying, the 


icht to that whole year by his ſervice, and to the half of the next year by the 
annat: but if he die before Michaelmas, he hath right to the half of the ſtipend, 


| year ; as to which that rule hath been ſuſtained, in favorabilibus annus inceptus ba- 


> the half of that year for his incumbency, and the other half for his ann, and 
if he ſurvive Micbaelmas, he ſhall have the half of the next year for his ann;“ 


ar, ſtatute, or fixed cuſtom of the extent of the ann, that act gives the juſteſt 


end is extended to the profit of the gleib, if there be no new intrant, July 19. 


des. Or on conſignation, and at diſcuſling ſuſpenſions of general charges one fourth to be decerned for as 
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XXXV. To conclude this title with the intereſt of patrons in benefices. We he 


already ſhown their original and kinds; their intereſt in the benefices or Stipeng 
is, firſt the right of preſentation of a qualified perſon for the miniſtry, whom Po 
preſbytery behoved to try and admit, if he were qualified thereanent, ang if þ 
were rejefed, the patron might appeal to the ſynod, and thence to the gener 
aſſembly; and if that perſon be ſtil] rejected, he muſt preſent another, wig 
muſt be done within ſix months after the vacancy may come to his knowleg, 
(but the fix months may not run from the vacancy, but from the refuſal or appel 
diſcuſt, which cannot be determined in fix months) otherways the kirk may ad. 
mit a qualified perſon for that time, Parl. 1592, cap. 117. Parl. 1606. cap, 2 
Parl. 1609. cap. 12. And by the inſtitution of biſhops; the preſentation wag; 
rected to them in their feveral dioceſes. 55 
Seͤecondly, During the vacancy without the patron's default, but by the defaults 
the preſbytery, refuſing to admit a qualified perſon, he had power to detain th 
whole fruits of the benefice in his own hands, as is clear in the ſaid act, Par] 1592 
cap. 117. But thence it is not to be inferred, that while the patron preſents none 
he could enjoy the benefice. „ 5 e 
Thirdly, Patrons are tutors and guardians to their church, without whoſe con. 
ſent the incumbent can ſet no tack longer than for three years, Parl. 1 594, cc 
203. Patrons had alſo an indirect intereſt in their own benefices ; where the 
miniſters had an ordinary ſtipend, ſettled to them by long cuſtom or modification 
yet far within the worth of the benefice, patrons uſed to preſent them to the 
benefice, but withal took tacks of them to confident perſons to their own behoof 
carrying the ſuperplus of the profit of the benefice, over and above the accuſtom- 
ed ſtipend of their predeceſſors, which hath not been quarreled as a fimoniaca 
paction or dilapidation. It ſeems alſo, that patrons for reſemblance of perſonal 
patronages ought to be alimented out of the benefice, if they come to neceflity, 
according as their benefice may bear, though there hath occurred no occaſion to 
queſtion or try this point; but by the act of parliament J 23. 1644, S/.1, 
cap. 20. the power of diſpoſing of the vacant benefice or ſtipend, was taken from 
the patron, and ſtated in the preſbytery and parith, to be diſpoſed upon for pious 
uſes ; and by act of Parl. 1649, cap. 39. the power of preſentation 1s all 
taken away; yet the title doth unfitly deſign that act an abolition of patronage, 


for there is no more there taken away but the power of preſentation : but on tle 


contrary, whereas formerly the patron could have no intereſt in the benetice 
teinds, but indirectly as aforeſaid, that act declares the heritable right of the teind 


over and above the ſtipend, to be in the patron, but with neceſſity to dilpont 


the ſame to the heritors, for ſix years purchaſe : but theſe acts are now reſcind- 
ed, and patrons were returned to their ancient rights*, but they were excluded 
from the fruits in the vacancy, which were applied to pious uſes, for ſeyen 
years, and thereafter during his Majeſty's pleaſure, Parl. 1661, cap. 52. and the 
_ vacancies for ſeven years after the year 1072, were applied to aniverfities, Pan. 
1073; a. 20 *#.- CE e 5 

Eccleſfiaſtical benefices were ſo ordinarily patronate, that there were {carce 2) 
free, hut all were preſumed to be patronate, and where the right of patronage Gi 


Not appear to be eſtabliſhed in any other, the Pope was preſumed patron before 


the Reformation; and after the Reformation, the King is preſumed patron, /#* 
coronc, where the right of another patron appeareth not. There are other ge. 
tronages belonging to the King, jure private, as when the King or his predeceſſor 
acquired any rights of patronages from any private perſon 3 or when the King” 
his predeceſſors founded or doted the benefice ; or when any lands or baron 
fall in the King's hand as ſuperior, by recognition or forfeiture; all ſuch baron 


having 


* See below, ad fin. B. t. ; | 
* By act 1685, c. 18. the patron had the power of applying the vacant ſtipend to pious u 
feiture of his right to the next vice of preſentation, if he omitted to apply it. By act 1690, c. 2 
miſſion is declared to infer a forfeiture of the right of adminiſtration of the vacant ſtipend, for that and 
Vacancy. 7 
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ao annexed thereto, or comprehended therein, advocation, donation and right 
_ e of any kirk, the King doth thereby become patron ; and all thoſe 
1 cd 6 at the King's diſpoſing, and tranſmiſſible to any ſubje& by the 
airs babe deed, either annexing or incorporating the ſame in baronies or 
Hong or by diſtinct gifts; for tho! patronage Goth ordinarily paſs as annexed 
to lands, Þy charters of burghs, baronies, or lordſhips; yet they may paſs with- 
out infeftments, as jura incorporalia. All patronages or power of inſtitution, 


* which belonged to biſhops, by their ſuppreſſion the King becomes patron, though 


the biſhops were not patrons of their menſal kirks ; He is alſo patron of all com- 
mon kirks, after the diſſolution. But there were other patronages which by act 
of Parliament, are annexed to the Crown, either expreſsly, or when baronies, 
lordſhips, or benefices are annexed to the Crown, if therein patronages of any 
benefice were comprehended, they are annexed though not expreſt ; for barony 
or benefice are nomina uni verſilatis, being united and erected ; and therefore the 
barony or benefice, without expreſſing patronage, do carry the ſame by reſignati— 
on, appriſing, adjudication, recognition or forfeiture, as well as ſalmond fiſhing 
or mills: but theſe patronages being a part of the annexed patrimony of the Crown, 
cannot be diſpoſed by the King, without a public law, or by a ſpecial act of diſ- 
ſolution for particular reaſons of public good, anterior to the King's gift and ratifi- 
cations in Parliament, which paſs of courſe, and are accounted but private rights, 
which will not eſtabliſh the ſame, though in the ratification there be a clauſe of 
diſſolution, which is always underſtood to be as a private right and not a public 
law. „„ Fe : 

The patronage of all biſhopricks did belong to the King, who deſigns the per- 
ſon to be biſhop, and though the chapter might uſe the formality of election, they 
did not refuſe the King's deſignation : the order of this election is preſcribed, Parl. 
1617, cop. 1. where the dean and chapter are ordained to chooſe the perſon, whom 
the King pleaſes to nominate and recommend, he always being an actual miniſter 
of the kirk, who being elected, hath ſufficient right to the ſpirituality of his be- 
nefice, but not to the temporality, till he have a charter from the King, and do 
homage, and ſwear obedience to him; but the archbiſhop of Sz. Anarews, is to be 
elected by the biſhops of Dunkel, Aberdeen, Brichen, Dumblane, Roſs, Murray, Ork- 
ney, Caithneſs, the principal of St. Leonard's college, the arch-dean of St. Andrews, 


| the viccars of St. Andrews, Leuchers and Couper, or moſt part of them, Parl. 1617, 


cap. 2. And by the ſame act the archbiſhop of Glaſg9w is to be elected by the 
bilhops of Galloway, Argyle and the Iles, and the ordinary chapter of Glasgow, 
or molt of them, the biſhop of Galloway being conveener of the electors; and 
now the biſhop of Edinburgh ſince that biſhoprick was erected, is by the erection 


made an elector and conveener for Sr. Andrews. 


| The King is alſo patron of many laick patronages ; and there are ſeveral other 


laick patronages belonging to ſubjects ; eccleſiaſtick patronages belonged only to 
the biſhops, who are patrons of ſome kirks ; whereoi ſome are patrimonial, or 
menſal, the fruits whereof are a part of the biſhops benefices, and the ſeveral 
pariſh-kirks are not diſtinct benefices, but partes beneficit, and muſt be ſerved by 
the biſhop himſelf, or a miniſter who is a ſtipendiary: and by the 19th act, Parl. 
1033, all miniſters are appointed to be provided with ſufficient ſtipends, being 
eight chalders of victual, or eight hundred merks at leaſt, except in ſingular caſes, 
referred to the commiſſioners for plantation of kirks, who are authoriſed as com- 
miffioners of Parliament, to value teinds, modify ſtipends, and grant localities for 
King thereof upon particular lands. The b:/hops have the patronage of ſome hirks 
without their dioceſe, and d preſent to the biſhop of that dioceſe. If a bithop did ac- 
ware any patronage of a kirk within his own dioceſe, that kirk cannot be patronate, 
ut becomes free, and is conferred by the biſhop pleno jure; for he cannot preſent 
to himſelf; yet by the collation, the perſon collated is not a ſtipendiary, but is 
Parlon or viccar, and hath the full benefit of the fruits, except in ſo far as they 
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3 20 Inſtitutions of the law 77 Scotland. Book 1 


are reſtricted by tacks, ſet lawfully by them or their predeceſſors, or unleſ 10 


were become ſtipendiars before the biſhop's right. 


Common kirks which were to be provided by the biſhops and their chapten | 


in common, were not properly patronate by preſentations, but by nominations 2nd 
collations ; yet the incumbents were not ſtipendiaries, but enjoyed theſe kirky , 
benefices: but after the Reformation,when biſhops and chapters were ſuppteſſe 
theſe common kirks were declared to be of the ſame nature with other parſons 
ges and viccarages, and to be conferred by preſentations of the lawful Patrons 
and collation, whereby they become then patronate, the King, or thoſe to whon 
he gave right being patrons ; but after the reſtitution of biſhops and chapter, 
Parl. 1617, cap. 2. theſe common kirks were reſtored to their antient conditio. 
College kirks were benefices, whereof the King was patron, except ſome fey 
which belonged to ſubjects : chaplainries, and altarages were under patronage d 
the founders or their ſucceſſors. 5 | 
Before the Reformation there were but few inferior benefices below prelacie, 
vg. collegiate and common kirks, parſonages and viccarages, and may be found 
by the ſtent-rolls, whereby every parſonage and viccarage are taxed apart, as di. 
ſtinct benefices; the far greater part ef all the teinds of Scotland did belong ty 
prelactes, ſuch as biſhopricks and abbacies, and all the pariſh-kirks which belong 


to them, are not diſtinct benefices, but a part of their patrimony, and were fer- 


ved by themſelves, their viccars or their ſubſtitutes, without any fixed mainte- 
nance, but ad placitum; fo that there was no patronages of all theſe kirks, and 


the ordinary proviſion thereof was the viccarage or ſmall teind, and ſometimes vi- 


car penſions out of the parſonage teinds. 5 
After the Reformation, all monaſteries being ſuppreſſed, they returned to the 

King jure corona, as to their whole benefices, both teinds or ſpirituality, and lands 

and baronies or other temporal rights; but the King gifted the molt part of 


theſe benefices, both ſpirituality and temporality, to the nobility and gentry, and 


erected the fame in temporal baronies and lordfhips ; but with the burden of com- 


petent proviſions to the miniſters of all the kirks, which were parts of the patri- 
mony of the ſaid great benefices : whereby the lords of erection coming in place 
of theſe monaſteries, had right to all the teinds of the kirks, which were the pa- 


trimony thereof; and as the abbots and priors did nominate their viccars in thele 
kirks, ſo the Lords of erection did nominate the miniſters to the ſame, and pie. 
ſented them to the church -· men, to be tried and admitted, and thereupon affumed 
the title of Patrons, 2% properly they were not ſuch, becauſe the miniſters had no 
benefices, but were ſtipendiaries, having no rights to the fruits till the year 159), 


when the temporalities of all benefices belonging to archbiſhops, biſhops, pft 


ors, prioreſſes, or whatſoever eccleſiaſtical benefice belonging to any abbay, cli. 
ſer, friers, monks, canons, common kirks, and collegiate kirks, were anne“ 
ed to the Crown, with ſeveral exceptions, act 29. Parl. 1587, and tho that act 


ſeem only to annex the temporality then belonging to theſe church-men, and 
not to extend to the temporalities already erected to ſecular perſons ; yet by the 
exceptions of the many erections therein contained, it hath been ever held as d 


annexation of all the temporalities that did belong to theſe benefices, with incluſion 


of all others not excepted : but the ſpirituality or teinds, are declared not to be 
annexed ; but by the act 121. FParl. 1592, erections either of kirk-lands or teinds 


in temporal lordſhips, after the ſaid act of annexation, are declared null, except 
ſuch parts and portions of the kirk-lands, already erected in temporal lordſhips 
to ſuch perſons as, ſince the act of annexation, have received the honours of Lords 


of Parliament, and have ſitten and voted in Parliament, as temporal Lords: 


whence the queſtion ariſeth, whether that exception derogates only from this act 
or allo from the ſaid general act of annexation, but by the 198th act of Parla- 
ment 1594, all erections ſince the ſaid general act of annexation, not excepted in 
the ſaid act, are declared null, which doth leave no doubt as to the erections, ple, 


cceding the ſaid act, not excepted in the act of annexation ; and by the act 2. 5 4 
; TL 
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| 406, reſtoring biſhops, it is declared for the better ſatisfaction of his Majeſty's ſub- 

E ind faithful ſervants, whom his Majeſty hath rewarded with erections, feus, pa- 
3 = teinds and confirmations of teinds, patronages and other rights of abba- 
: cet that they may not be put in miſtruſt, therefore ratifies the whole ere- 
3d 3 infeftments, confirmations, patronages, tacks, and other ſecurities of bene- 
be bot being biſhopricks given, diſponed and confirmed by his Majeſty, du- 
de the Parliament 1 587, before or ſinſine, agreeable to the ſaid laws and acts 
r barliament; and faithfully promits 77: verbo princiſis, never to quarrel the lame: 
Ws hich ſeems to give further ground to erections, tho' qualified with that provi- 


„ infine, whereby the ſame might only extend to the erections, excepted and 


YZ ju made, and leaves ſome kirk-lands to the King's diſpoſal, by ſubſequent ere- 
W ions: in this caſe did King James leave the condition of kirk-lands, teinds and 
bdarronages, when he died in an 1025, 

= King Charles J. coming to the crown, and being inſormed of the great benefit 
W is father might have made by ſuppreſſing of Popery, and the Popith benefices, 


done in prejudice of the Crown, or any of his royal progenitors ; and in the 
W vcr 1627, there was a reduction intented of all erections of kirk-lands, teinds, 
patronages, which did pertain to whatſomever abbacy, priory, or other benefice, 
and acts of Parliament ratifying the ſame, with all infeftments of heritable offi- 


W King gave commiſſion to ſeveral Noblemen and others, to endeavour an agree- 
ment with thoſe who had right to erections, or any right to kirk-lands or 
| teinds ; whereupon there was a ſubmiſſion made by many perſons, who had 


ancient feu-duties to his Majeſty, that were payable to kirk-men; and that fuch 
| demains and menſal-lands of the ſaids benefices, as were never ſet in feu or ren- 


were then poſſeſſed by any of the Lords of erection, ſhould be feued to them 
| and no others, for ſuch feu-duties as his Majeſty's commiſhoners ſhould ap- 


give them for the feu- duties, and other conſtant rent of the ſuperiorities reſign- 
ed; and all rights of tithes that they had, that his Majeſty might appoint the 
quantity, rate and price thereof, to be paid by the heritors to the ſaids titulars 


lurrenderers own 


ment of reſignation at J/h:teball, May 14. 1628. There was alſo a ſubmiſſi- 
om made by the biſhops, of all teinds belonging to them, or their patrimo- 
nal kirks, providing they be not damnified in their benefices, as they were then 
poſſeſſed, either in quantity or quality, whether the ſamine were paid in rental- 
bolls, or drawn teind ; ſo that their ſubmiſſion did only reach to teinds that were 
n tack, or other uſe of payment, and whereof the biſhops or beneficed perſons, 
Vere not then in poſſeſſion by rental-bolls, or drawn teind, this ſubmiſſion was 
107% 1028, There is alſo a ſubmiſſion by the burrows of their teinds, in the 


lame year, and a fourth ſubmiſſion by ſeveral other perſons having right to teinds 
at the ſame time 


erection, upon the 2d of September 1629, whereby he ordains the Lords of ere- 
4 M Ciion 


H Gon, that the ſaid erections be conform to the acts of annexation, and laws made 
WM ) 


W ...rranted in the faid act of annexation, which excepts feveral erections former- 


be had not gifted them away before he did conſider, did reſolve to recover the 
dame to the Cron; and therefore made a very ample revocation of all deeds 
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es or regalities : which revocation and proceſs having made a great noiſe, the _ 


right to kirk-lands and teinds, containing a procuratory of refignation in the 
| King's hands ad perpetuam remanentiam, of the ſuperiority of all lands, and other 
temporal rights, pertaining to whatſoever erection of the temporality of bene- 
ices, reſerving and excepting the property of all the ſaid lands, and others, 
whereunto they had right, before or after the faids erections, they paying the 


al by the ancient titulars, before the act of annexation, nor by the King, and 


point; they did thereby alſo ſubmit to his Majeſty, what ſatisfaction he ſhould 


© erection, with a burden of annuity to the King, excepting the teinds of the 
| proper lands, being always ſubject to his Majeſty's annuity : 
waich ſubmiſſion his Majeſty accepted, and there followed thereupon an inſtru- 


The King did pronounce his decreet-arbitra], upon the ſubmiſſion of the Lords 
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by the 1oth and 14th acts, Parl. 1633, the ſuperiorities of all kirk-lands are in- 


another patron did not appear **; and therefore no tacks of teinds could be ſet by 


of deans, ſub- deans, arch-deacons, or other beneficed perſons, is declared veſted in the Crown. By act 32. P. 109% 
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ion to have ten years purchaſe for the feu- duties, and for all their conſtant rem 
conſiſting of victual or money, the victual being reckoned at an hundred mertz 
the chalder, deducing ſo much of the feu- duties as were equivalent to the blench. 
duties, contained in the infeftments of erection, for which nothing was to be paid 
and allowing the Lords of erection to retain the feu-duties until they were u. 
deemed. His Majeſty did alſo decern, that each heritor ſhall have his own teing, 
that ſuch as have right to other mens teinds, ſhall (% the ſame to the Peritor) « 
ter valuation thereof, (whereby the fifth part of the conſtant rent which each 
land pays in ſtock and teind, is declared to be the teind, and where the teing j 
valued ſcverally, that the heritor ſhall have the fifth part of the yearly yy 
thereof deduced, for the King's eaſe) and the price of the ſaid teind for an he. 
ritable right was made nine years purchaſe, and for other rights of teinds, inf. 
rior to heritable rights, proportionably according to the worth thereof, to he 6. 
termined by a commiſſion to be granted by his Maceſty to that effect. There ws 
allo decreets by his Majeſty upon the other ſubmiſſions, to the ſame purpoſe ; and 
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nexed to the Crown, except theſe belonging to biſhops, with the feu- duties of 
the ſaid ſuperiorities, reſerving to the Lords and titulars of erections, who ſuh- 


icribed the general ſurrender or ſubmiſſions, their feu-duties till they be redeem. WW care 
ed at ten years purchaſe, and reſerving to them the property holden of his Maj. WR the 
ſty, for payment of the feu- duties contained in the old infeftments preceeding the to 
Ane eee 5 | 1 che 
Buy tw00 letters referred to, aft 12. P. 1633, the firſt letter regiftrate in the books f *© if 
Secret Council, Feb, 9. 1626, the other regiſtrate Fuly 21. 1626, the King reftrided „ th 
his general revocation in O#cber 1625, to the annulling all pretended rights pre 
to the property of the Crown, as well annexed as not annexed, whereof an ac- 8 © fix 
count hath been made in exchequer, and of the principality unlawfully diſponed WW © tal 
by his predeceſſors, againſt the laws and acts then ſtanding ; and to the annul- WM © pu 
ling of erections, and other diſpoſitions of whatſoever lands, teinds, patronages | © (hc 
and benefices, formerly belonging to the kirk, and ſince annexed to the Crown, to 
and any other lands and benefices, mortified to pious uſes, and of regalities, and act is 
Heritable offices, and the changes from ward to blench or taxt- ward, ſince the year ſeſſio 
1540. But ſince that time there hath been great alterations in the matter of p- | unde 
tronage ; for as to the riſe and original of patronage,it hath been before there were ther 
Chriſtian Emperors, Kings or States; and while congregations and their mint | ed to 
ſters were not under the protection of law, but might have been hindered and | the k 
diſturbed in divine worſhip, then they obtained the protection of ſome potent ng. 
neighbour, who might endeavour to defend them from violence, whom they own- mem 
ed as their patron ; but when they came to be protected by law, and by Chriſti | the 
an magiſtrates, with a parochial church or congregation, they became jud WM conſu 
who ſhould be patrons; and not only according to conſent, as before, but accord- | an in: 
ing to the greateſt benefit; and there were no kirks without patrons, except p. done 
trimonial kirks of prelates, or common kirks, which were ſerved by the prelats Wl the c 
or monks, or other perſons named by the prelates and their chapters, or by the | Ved | 


plurality of the members of the collegiate or college churches : the churches al- 
ſo of deans were patrimonial, and named by the prelate and chapter; but whet 
prelacies and monaſteries were aboliſhed, and the common kirks were diffolves, 
all kirks became patronate, and the King became patron wherever the right ot 


incumbent 


This right of redemption competent to the Crown, was diſcharged P. 1707, c.11. By act 29. P. ys 
the ſuperiority, of all lands which before the abolition of epiſcopacy held of prelates, biſhops or their chapters. 


and act 11. P. 1698, the ſmall vaſſals of ſuch church lands are relieved, in a great meaſure, of the expence o 
infeftments from the Crown, 5 | WA 

** Edition iſt ſtates here at ſome length the queſtion whether the Crown or Lords of erection have right Nt 
patronages, which formerly belonged to the elergy, and mentions a caſe where that queſtion was debated betwe 
the L. of Matertoun and officers of ſtate, in November 1677, with regard to a common kirk of an abÞacy 


Tit. VIII. Teinds, &c. 323 
E - cumbent miniſters for longer time than three years, without conſent of the pa- 
WF. as laid is. 

S: ne King having erected the kirk-lands (fallen to the Crown by the Reforma- 
T tion) into baronies, and gifted the ſame to ſecular perſons, he did frequently there- 
im gift the patronage of kirks; and tho' their gifts bore not expreſsly the pa- 
nogage, yet the Lords of erection have always preſented as patrons, which hath 
* been controverted by the King, but hath never yet come to a determination. 


. the patrons had the benefit of the teinds, which were not diſponed by the King, 
bat with the burden of miniſters ſtipends, and augmentations, and alſo with the 
pborden of tacks and prorogations ; after the expiring of which, they would have 
me fall benefit of the teind ; but the Parl. 1649 being reſcinded, patrons were 
W ..ored to the ſame condition in which they were formerly; yet by act 9. Parl. q. 
Carb II. it is declared, that the miniſters ſhall have no further right to the teinds, 


S > 2222 — 


chan they had before the act 1649. But now epiſcopacy being aboliſhed, the King 
- WE i: patron of all the biſhops patrimonial kirks, and the kirks of their deans; and 
{ lrcsiſe the power of preſentation being taken from patrons, the way of now 
„calling miniſters is ordered by act 23. Parl. 1690, whereby it is ſtatute and de- 


anted, «That for ſupplying vacant churches with miniſters, that the heritors of 
W « the pariſh being Proteſtants, and the elders, are to name and propoſe a perſon 


Land 


* 


if WE © if application be not made by the elderſhip, and heritors to the preſbytery, for 

| WE «© the call and choice of a miniſter, within fix months after the vacancy, that the 
ti: WE © prefbytery may plant a miniſter ure devoluto, for which the patron is to have 
-i hundred merks, and right to the teinds of the pariſh which are not heri- 
d WS © tably diſponed, they being obliged to fell the ſame to the heritors at fix years 
|. | © purchaſe : but any ſuperiorities which did belong to the benefices of bi- 
es | © ſhops or miniſters, are declared to belong to the King, and the feu-duties 

n | © to be retained till they be redeemed by ten years purchaſe.” Hence this 
nd | at is not purely ecclefiaſtick ; for the call and preſentation is not only by the 

ar 


lefon, but by the heritors, and magiſtrates of burgh; and therefore is directly 


| ther the elders, heritors, and magiſtrates ſhould conſent ſeverally, or as conveen— 
ed to a diet of meeting; nor is it determined who ſhould conveen them: but 
| the kirk-ſefſion being an eccleſiaſtick judicature, ſhould only act in their meet- 
| Ing, and the heritors cannot act in the ſame meeting, of which they are not 


the nature of the truſt, the heritors ſhould alſo act in a meeting of their own, 
conſulting their reaſons, and determining by the plurality of thoſe preſent, upon 


done in caſe theſe meetings differ ; but doubtleſs any of them may appeal, and 
ed yea or not; all which a ſhort time may eaſily adjuſt *, 
TITLE 
ht By act 10. Arne, c. 12 the right of preſenting miniſters is reſtored to all ſuch patrons as have not upon re- 
N 7 from the heritors the 600 merks, appointed by the act 23. P. 1690, ſubſcribed a renunciation of their right, 

the patron neglect to preſent for ſix months, the preſbytery have the right ure devoluto. By act 5. 


"x f 029. It is declared, that the preſenting a perſon who hath not taken the oath of abjuration, or who is pa- 
ot another pariſh, or who ſhall not accept, does not interrupt the running of the ſix months. 


u anne 1649, af 39. patronage was totally aboliſhed, and in recompenſe thereof 


do the whole congregation, to be approven or diſapproven by them, and that 
the diſapprovers give in their reaſons to be cognoſced by the preſbytery; and 


under the cognizance of the civil authority: neither is it clearly expreſſed, whe- 


members; ſo likewiſe the magiſtrates of burgh act in their council; and from 


an intimation to all concerned; yet there is nothing determined what ſhall be 


be civil authority may cognoſce whether the act of Parliament be rightly obſer- 
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fruit or profit thereof, for a hire, which is called the tack-duty ; which therelo 


Tacks, where, of Rentals, tacit Relocation and Removing, WA a 
J. The nature of tacks. XXVI. Tacks are ſtrictiſſimi jurs 1 Rs 
II. How tacks become as real and extend not to voluntary bants 
rights, eſßectual againſt ſin- alftgnies, or to the pour cauſe 
grlar ſucceſſors. granting ſub-tacks, ir . naoke 
III. Who may grant tacks. moving tenants, but win ting? 
IV. Tacks require writ, expreſſed, except tacks fir bert 
V. The tenor of tacks. |  liferent, or equivalent. T7 
. The effect of obligements to ſet XXVII. Tacks without iſh are null, A eit 
": "racks. | XXVIII. How far tacks to endure ti: WK favour 
VIE. Tacks become real rights by Jum be paid, are valid a. tendei 
ES, „ Faint ſingular ſucceſir, appriſ 
VIII. Tacks in wadſets after redem- XXIX. Jacls without a tack-duty t ren 
8 ption become valid. Jod againſt ſingular fu. WA favour 
IX. The effect of tacks. 3 cCeſſors. W 2c ne 
X.  Tackſmen in poſſeſſion need not XXX. Tacks are valid, tio nt e. ol this 
diſtute the ſetters right, _ preſſing the eniryv. E rende! 
being heritable proprietar. XXXI. Tenants muſt labour and mi | - Th 
XI. The effect of tacks, whereof the waſte or open the grand conſti 
Tacb-duty is payable to cre- For any minerals. of the 
85 Aitors. XXXII. Tacks become void by two yer: and re 
XII. | Tacks are good active titles not-payment of the tac- | ſetting 
CEE OD For mails and duties. ens co a - > - | the te 
XIII. The effect of tacks ſet to huſ- XXXIII. Or not finding caution to fuy | tution 
en %%%%%é%ͥ] 88 the tack-duty bygone, and in of one 
XIV. - Kinds of tacks. PF Ul. 
JJ XXXIV. Or by the tenant's renuncictiu. Second 
XVI. The effect of aſſignations or ſub- XXXV. By contrary conſent of h vc 
| tacks of rentals, or other D : partes. DE | muſt 
| tacks. XVXXVI. By ateds contrary to the tack, | tacks 1 
XVII. If rentals can be renewed by XXXVII. Or by removing. | as fo f 
zutors, and are good againſ} XXXVIII. Summar removing thu Vile | 
Cs - - donatars. - DE | warning, in what cajes ji Lernin 
XVIII. The effect of rentals in court=  flained. 1 wheth 
3 books, or rental- boobs only. XXXIX. The old way of removing it | he reſ 
XIX. The endurance of rentals. „ e 8 nun, 
XX, The effect of graſſums. © NE Warning of tenants io rent. Poll 
XXI. How far rentals become void KXLI. The active title in remouings. tom, 
= by alienation, afſignation or XLII. Exceptions againſt removing Bll ality 
ſub-tack, © not inſtantly verified, are IV. 
XXII. Eflefts of ſub-tacks. not receivable till 2 * 
ae : be found for the 0 they a 
XXIV. Tacks fall in eſcheat fingle profits. 5 ap 
8 or liferent. Th XLIIII. Defences againſt remmilys except 
XXV. Tacks ſleep during ward and and replies thereto. 28 
non-entry of the ſetter, and XLIV. Violent profits. * ; 
are valid againſt his life- XLV. Succeeding in the vice of 1 5d 
| | rent-eſcheat. nants removed. 4 No 
* of itſelf is no more than a perſonal contract of location, whereby aun, 1 
any other thing having profit or fruit, is ſet to the tackiman for enjoying TR 


Ir. IX. Tacks, &: "I 


a only oblige the ſetter and his heirs, to make it effectual to the tackſman, but 
a not introduce any real right, affecting the thing ſet, and carried therewith to 
1 angular ſucceſſors; but ſo ſoon as the thing ſet ceaſed to be the ſetter's, the tack 
= . 0 only defend the tenant till the next term of removingéè. 

3J ” it Thus it was with us until the ſtatute, Parl. 1449, cap. 18. whereby pur- 
* -haſers, and ſingular ſucceſſors were diſenabled to break the tacks ſet to the te- 
bants: by this ſtatute, tacks become as real rights, affecting the ground; and be- 
adauſe they cannot come the length to be eſteemed as rights of property, they are 
5 ranked here amongſt ſervitudes perſonal; for as liferent-rights are real rights, put- 
3 ting a ſervitude upon hereditaments to the perſon of the liferenter, during life, 
W whereof a liferent-tack is a kind; fo other tacks do ſubject the thing ſet to the 
W ..ck{man for a time, and affect the ſame, though it pals to fingular ſucceſſors ; 
Abeit the ſtatute only expreſſcth, © that buyers ſhall not break tacks,” and is in 
W {your of the poor labourers of the ground, for whoſe ſecurity it was chiefly in- 
W tended ; yet it is extended againſt all ſingular ſucceſſors, whether by ſale, exchange, 
3 appriſing, adjudication, or any other way, as the ſtatute bears, „that tackers {hall 
W « remain with their tacks, in whoſe hands ſoever the lands come ;” and alto in 
W vour of all tackſmen, whether they be labourers of the ground or not, whereby tacks 
ere now become the moſt ordinary and important rights; and if the great favour 
o this ſtatute made them not in other things to be ſtrictly interpreted, they would 
tender infeſtments of ſmall effect. %% 0 Dl 5 
W That we may proceed orderly in this matter, we ſhall conſider; Firf, The 
E conſtitution of tacks. Secondly, The extent and effect of them. Thirdly, The kinds 
of them. Fourthly, The reſtrictions and defects of them. Fiftkly, The avoiding 
and removing of them. As to the Firſt, Tacks are alſo called aſſedations, as a 
| ſetting or ſettling of the tenant in the land; the Exgliſb call them leaſes, as letting 
| the tenement to the tenant; ſome tacks are alſo called rentals, as being the conſti- 
tution of a fixed rent, and they are of longer endurance than ordinary tacks, being 
of one or more liferents, and have ſomewhat {ſpecial in them, of which hereafter d. 
III. As to the conſtitution of a tack, conſider; Firſt, Who may conſtitute it. 
| Secondly, Of what. Thirdly, How. For the firſt, to the conſtitution of an effectual 
| tack, the ſetter muſt not only have all the capacities requiſite to contract, but he 
muſt have right to the thing ſet, and power to adminiſtrate; which being, 
| tacks may either be granted by commiſſion, if it be ſpecial, as to tacks, or at leaſt | 
as to matters of greater importance with a general clauſe for others; or other- 
| wiſe by tutors, curators, or other adminiſtrators of the affairs of others, con— 
| cerning whom Caig lib. 2. Dieg. 10. F. 1. moveth and removeth this doubt, 
whether tutors, &c. may ſet tacks for longer time than during their office, which 
he reſolveth negatively, even though it were without the minor's detriment, con- 
nung the antient tack-duty, ſeeing he is ſo far hurt as not to have the free diſ- 
10. poſal of his own. The lubjects whereof tacks are ordinarily ſet, are lands; but 

* any other thing having fruit or profit, as a fiſhing, an office or a ca- 

Wailty, ee . „„ | 2 | 33 

IV. As to the manner of conſtituting tacks, they muſt be conſidered in them- 
tion ſelves; Firſt, As perſonal rights. Secondiy, As by the ſtatute becoming real. As 


olent they are perſonal rights, the conſent of the ſetter, and tackſman agreeing in the 
| rent is lufficient : but as tacks are become real rights, there is a neceſſity of writ, 
vhs Aeept in a tack of one year, which may be verbal; bur if the agreement be for 


more years, the ſetter may reſile; and though the tackſman be in poſſeſſion, if he 


| Telile, the a. reement will have no effect as to ſubſequent years, July 16, 1636, 


f tt- Keith; the like though the ſetter had builded houſes conform to the agreement; 
Jet the penalty of paying a year's rent by the failzier to the obſerver, was found 
to ſtand, July 15. 1637, Skein. | 


4 N V. The 


i Fe above, I. 15. 4. 4d Below F 15. et /eq. b. t. 


out any mutual obligement upon his part, like unto a charter; but becauſe the te. 


- fio ſequatur, which is unqueſtionable as to the ſetter and his heirs ; and was 0 


of all teinds, except ſuch a quantity, which % father-in-law was lound to pay, © 


be denuded, unleſs it be uſurary ; being far within the true value, whereby the 


1610, Bruce contra Bruce. Yea, though the tack-duty was eluſory ſet by an i 


July 13. 1636, Biſhop of Edinburgh. This was found where the tack di 
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V. The writ requiſite to conſtitute a tack, requireth not many ſolemnities . by 
if the thing ſet, the parties, the rent and the time, be clear, the tack will be we 
lid: it was ordinarily granted by the ſetter to the tackſman for ſuch a duty, with. 


nant not being bound, might at the end of any year before Whitſunday, renoung 
ſuch a tack and be free, as being in his favour ; therefore they are now ordim. 
rily by way of contract, whereby the tackſman, as well as the ſetter, is obliged i 
ſtand thereto. 

VI. As in other perſonal rights, ſo in tacks, an obligement in writ to grant a ta 
expreſſing the ſubſtantials of it, is equivalent; as Craig faith in the fore-cited place h 
that pactum de aſſedatione facienda, & ipſa afſedatio parificantur, præcipue þ . 


found againſt a ſingular ſucceſſor, by a perſonal obligement of a father-in- lau i 
a contract of marriage, providing lands to he wife, and warranting the ſame free 


by a tack he had of theſe teinds, whereby a poſterior aſſignation to the ſaid tack of 
theſe teinds was excluded, March 20. 1629, L. of Finmouth. Here the oblige 
ment of the father-in-law was found equivalent to an aſſignation to his tack of 


the teinds in queſtion. The like of a decreet-arbitral, decerning a tack to he his de 
granted: this was in a ſpuilzie, Hope, ſpuilzie, Crawfurd conta other. 
VII. As a tack becometh a real right, it muſt neceſſarily be cled with po, his w 
ſeſſion, but requireth no ſeaſin nor inſtrument, or other ſolemnity, July 11. 1627, Vie, 
Wallace, Had. Jan. 22. 1611, L. of Pitfhgo contra L. Philortb. The lie Cour. 


though the tackſman was in poſſeſſion, yet not by virtue of the tack, but by virtue XI 
of a wadſet, though the tack was renewed the time of the wadſet, Hope, removing, WE 


Ord contra tenants of Fydie*; and a poſterior tack being firſt cled with poſſeſſion, 

was preferred to a prior tack, June 23. 1627, Memillan. nf. 
VIII. Yet a tack after redemption of wadſet-lands, is valid againſt ſingular ſuc- 

ceſſors, as a part! of the reverſion ; though it attain no poſſeſſion before the ſetter 


creditor hath more nor his annualrent, Parl. 1449, cap. 19. 

IX. As to the extenſion and effect of tacks, they are little leſs than of infeſ- 
ments, for thereby the tackſman is maintained againſt all parties having intereſttil 
the tack be out-run, and he be warned; even though ſet by a liferenter, it wil 
maintain the tenant againſt the fiar, either from removing till warning, or from 


paying more than the liferenter's tack-duty, though it be ſmall, Had. June 26, 


priſer of a liferent, to a conjunt perſon being no labourer of the ground, 
Jeb 1. 1631, Blaus. The reaſon why tacks by liferenters are effectual, fo 
the year in which the liferenter died; is becauſe by act of Parliament, tenams 
can only be warned to remove forty days preceeding Whitſunday ; 10 that 
if the liferenters live till thirty nine days before Whitſunday, their tenants cal 
not be removed, but brook per tacitam relocationem, till the new time of warty 
* A tack hath alſo the benefit of a poſſeſſory judgment upon ſeven years peace 
able poſſeſſion, as an infeftment, without neceſſity to diſpute the ſetters right 


bear to be granted by the ſetter as heritable proprietar, otherwiſe, à fle 
by a liferenter tenant or donatar might claim the benefit, Dec. I. 1670, 
Home, _ 5 2 


* This decifion, as obſerved by Hope, does not ſeem to relate to the doctrine of this paragraph; but 15 - 
the powers of a reverſer, to ſet or renew a tack of wadſet-lands. The deciſion is obſcurely mal n Fi 
theſe words; In an action of removing by Walter Ord contra the tenants of Fydie, the Lords repelled 20 N 
* on, founded upon a tack, ſet before William Fraſer's wadſet, which thereafter expired and was renewed » 
«© cauſe my Lord after the wadſet could not renew an tack.” | oC EGPEST 

Craig, II. 10. 10. © See below, II. 10. 10. 


it. IX. Tacks, &c. = "= ay 


i. A tack ſet by an heritor for a tack-duty to be paid to his creditors, was 
und a real right effectual to the tenants; but whether it would be found a real 
. night in favour of the creditors, in the ſame cauſe, it was firſt determined negative, 
and thereafter affirmative : but it is not like, the Lords would continue it, not 
being the babile way to ſecure creditors, and being a great mean of inſecurity to 
Y ourchaſers ee, Feb. 13. 1027, Samuel. The negative is alſo obſerved by Hope, 
aucks, Andrew Collew contra Pariſhioners of Nov. 28. 1634, Moriſon contra 
WE /nonts of Orchardtown. | 


cnunciation was fix days after the date of the tack, though the appryſing was 
ed before poſſeſſion upon the tack, March 25. 1628, Blaciburn, 


XI. A tack is a ſufficient title for mails and duties, and againſt all poſſeſſors, 
WE 2nd it is obligatory againſt the ſetter's heir for the profit of the land, though the 
« WES tack{iman was never in poſſeſſion, nor uſed diligence therefor during the ſctter's 
„ bie, which was a long time, Had. July 13. 1610, Porterfield contra Ker; and in 
if WE ſome caſes, it is a good title for removing f. . 3 
. II. A tack fer by a huſband and his wife, whereof the duty was payable to 
of WE the longeſt liver of them two, was found to give her right to the tack-duty after 
ge bis death againſt his heir, though ſhe had no other right of the lands, and was 
otherwiſe ſufficiently provided, Feb. 14. 1637, Home. A tack ſet to a man and 
his wife for nineteen years, found to belong to the wife as liferenter, if ſhe ſur- 
„ die, and not to be diſpoſable by the huſband without her conſent, Sporz/. marriage, 
ke BE Gonrlry contra Megill k. „ N 5 
e XIV. As to the third point propoſed, concerning the ſeveral kinds of tacks, 
% WS they are either verbal or by writ, liferent- tacks, or for certain years, ordinary tacks 
n, or rentals, principal tacks or fab-tacks, expreſs tacks, or by tacite relocation ; and 
| theſe which are ſet by wadſetters to the granters of the wadſet, are called back- 

c- WE tacks, amongſt which there are few ſpecialities but what concerns rentals, ſub- 
ter WT tacks, or tacite relocations. %%% (8 
he XV. A rental is a tack ſet to kindly tenants, which are the ſucceſſors of the 

antient poſſeſſors, or thoſe who are received by the heritor, with the like privi- 
lt lege as if they were ancient poſſeſſors: and therefore, when tacks are ſet to per- 
ubs, acknowledging or conſtituting them kindly tenants, they are equiparate to 
1 | thoſe that are ſet expreſsly under the name of rentals. 85 
on XVI. Such tacks are underſtood to comprehend more kindneſs and friend- 
2b, | ſhip in the tenant to his maſter, than other tenants; and therefore the rentaller 
1 may not aſſign them, nor introduce a ſub- tenant, unleſs the rental bear expreſs- 
nd, ly that power; but muſt himſelf remain upon the ground as colonus, the fame. 
for being in his own labourage. And rentals are ſtrictly interpreted *as to this 
ants point, but are more favourably extended than other tacks, as to any other point; 
that becauſe of the kindneſs and friendſhip deſigned to the rentaller thereby: and 
al no tack is accounted a rental unleſs it bear ſo, or that the tenant is acknowled- 
ub, ed as kindly tenant. And albeit after the expiring of rentals, their ſucceſſors 

have no right to maintain them in poſſeſſion ; yet frequently of favour they are 
ace. Lontinued, and pay graſſums at the renovation of their rentals, wherein they 
gh, we ordinarily conſiderable eaſe. Ordinary tacks muſt contain an expreſs and 
did WA terminate endurance, otherwiſe they are null, not only as to ſingular ſucceſſors, 
tack ut even as to the ſetter and his heirs, becauſe they are not conſtitute habili mo- 
70, 6 And therefore, if they have no time, they laſt but for a year; and if they 

e 


I give power of aſſignation or ſub- tack, unleſs his be expreſſed: yet the grant- 
u of them does not annul the tack, but only the aſſignation or ſub-tack with- 


her f0 _ . . * ; 
ed in ut warrant, but they annul rentals, like to the alienations of ward-vaſſals 5. 
cept ER | a XVII. 


898 | | 
© 55 deciſion does not relate to the doctrine here laid down. 
e below, F. 28. h. f. f See below, § 41. 2. fin, B. t. See below, F 21. f. e. 


A tack, ſet in ſatisfaction of a debt, was preferred to an apprifing, whereof the 


no determinate time of iſh, they laſt no longer; and they do not ordinari- 
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title would not be relevant againſt theſe, to defend in removings, tho' good "* apainſ 


their conſtitution: ſo a rental in the ſetter's rental- book, was not found valid 3. 
valid againſt the ſetter, or a tackſman made by him, Feb. 4. 1629, but inſerted, 
July 5. 1625, Maxwell. 
the nature and deſign of rentals, whereby the rentaller being entered, is only to he 


to renew or not to renew, according to the rentaller and his ſucceſſor's carriage, 
except the contract be very clear and expreſs; and therefore a rental et to the 


only to ſtand during the life of the ſetter and rentaller living together, July 5.162;, 
naldſon. And where a rental bore to heirs indefinitely, the right of the firſt hei 
was ſuſtained by the cuſtom of the barony, March 15. 1631, E. of Galloway, And 
fo to ſet, March 13. 1632, Achannay *®. 

both at the death of the heritor, and at the death of the tenant ; but more 
tenant, he cannot be removed by the heritor or his heirs, even tho he had 
not a formal rental; becauſe the matter is not entire by receipt of the grafſum; | 
and therefore there is no locus pænitentiæ, upon reſtoring thereof, eſpecially as to | 


the ſucceſſors of old tenants, paying graſſum before: and therefore rentals expreli 
ſo granted, or to tenants conſtitute kindly tenants, tho' they contain no iſh, ih ould 
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as being in the nature of a rental without any ſuch clauſe, that it falleth in 


agreeable to juſtice. 


_ 0 4 
: 
-""_ 
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XVII. Rentals can be granted by none but the heritor of the ground but if 


they be renewed by tutors for the accuſtomed graſſums, it may be accounted 1 
an act of lawful adminiſtration, much-rather than that tutors ſhould have power 
to expel the kindly tenants. It hath not come in controverſy, whether dog. 
tors of ward, non-entry, or liferenters, may expel kindly tenants : or whether thi 


the heritor ; wherein this would make for them, that all theſe temporary poſſe. 
ſors have not plenum dominium, and can but make uſe of the fee as the pp. 
prietars did, tho' they may out-put and in- put ordinary tenants, Nicol. removing 
La. Langtoun contra her tenants. | 

XVIII. Rentals do require writ, not only as a probation, but as a ſolemnity in 


gainſt a ſingular ſucceſſor, July 5. 1625, L. of Aitoun; yet ſuch a rental was found 


XIX. Some old deciſions ſuſtain rentals only for a year, when they mention 
no endurance, tho' they be ſet expreſsly as rentals, which doth not quadrate tg 


underſtood to be for his life; and his ſucceſſors ever to be in his maſter's nower, 


rentaller and his heirs, without expreſſing a certain number of heirs, was found 
L. of Aitoun ; Hope, rental, Lo. Seaton contra bis tenants ; Nicol. Corſbie contra Do- 
a rental bearing to the rentaller's heirs heritably, ad perpetuam remanentiam, ws 
ſuſtained as to the firſt heir of the rentaller, without neceſſity to alledge cuſtom 

XX. Graſſums do preſume kindlineſs, and in ſome'baronies theſe are renewed, 


ordinarily at the death of the tenant only; yet in either caſe, if the graſſum be 
received from the tenant, and thereby he be acknowledged by writ as a kindly 


not be annulled for want of an iſh, which is implied in the nature of a rental to 


be a liferent; and it would be far contrary to that favour that in other caſes is al- | 
| lowed them, to ſuſtain them but as verbal tacks, laſting for a year; upon this 


ground it is, that a rental granted to a man and his wife, during their lifetimes 
not bearing the longeſt liver, nor any iſſue, was yet found to conſtitute them 
both rentallers during their life, and the wife ſurviving to enjoy the ſame, March 
5. 1629, L. of Ley younger. me Ne Sos e 
XXI. Rentals do ordinarily contain a clauſe, not to ſubſet, aſſign, or 9 
nalzie, which if it be contraveened, not only the aſſignation or ſab-tack is void, 


but the rental itſelf, Hype, rentals, Hamilton contra Boid. The like being ſub⸗ 


ſet, as to a part, pro tanto, Hope, rentals, Lo. Douglas contra Walking ſhaw. | Ves, 
tho' the ſub-tack was only granted for certain years, and theſe expired ben 
the purſuit, Hype, rentals, E. of: Roxburgh contra Ker, This is ſo far extended, 


whole in the ſame manner, as ward-lands recognoſce by alienating or ſub-ſet- 
ting the whole, or major part, if poſſeſſion follow, and that by exception * 
| ; 

* This deciſion may be conſidered as contrary to that above quoted, 7uly 5. 1625, Aitaun, and appears mat 


88 F. not. 
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ly, March 15: 1647, E. of Galloway. Tho' the alienation was by excambion, 
1 conditional, © if the heritor conſented,” elſe to be null“: the like where 

50 -entaller had given a diſpoſition of the rental, whereupon the acquirer 


bis, and to exclude a ſub-tack by the rentaller to that ſame party, , grant- 
ea er dhe diſpoſition, Lu? before any controverſy moved, Feb. 21. 1632, L. Joln- 
% *. The like by a ſub- tack, tho' the fub-tenants offered to repone the rental- 
ler, Nev. 13. 1622, Bonar. The like upon an affignation of a rental, tho' it con- 
W tincd a power to ſub-ſet, and in-put and out-put tenants, March 21. 1623, L. of 
Cie Il allace. But this taketh no place, if the ſub-tack be ſet to the rental- 
fers eldeſt ſon, who was to ſucceed, Hope, rentals, E. of Roxburch contra Gray. 


| Lic. L. of Craigie contra his terants. But it will not be inferred by the rental- 
er's entering another in poſſeſſion, without granting him a right in writ, July 5. 
1625, L. of Aitoun, laſt of Jan. 1633, L. Clgborn; unleſs the rental contain 


an obligement to put no other in poſſeſſion; and then it 01% become null by 


Vithout calling the rentallers, July 15. 1628, La. Maxwel. A rental ſetting the 


" keeping of a houſe, yard and others, to the rentaller and his heirs, as kindly te- 
k | pants, was not found null by the rentaller's ſuffering the decay of the houſe and 
x yard, whereby the rentaller failed in his duty, and in the cauſe of granting the 
7 | rental, Jan. 29. 1628, D. of Lennox. 33 e 
5 XXII. A ſub-tack is that which is granted by the principal tackſman to his 
ky | ſub-tenant, who doth not thereby become tenant to the ſetter of the principal 
7 | tack, This is competent to tackſmen, where lands are {et to them or their ſub- 
1 | tenants, or that they have power to out-put and in- put tenants; and it is like a 
4 ſubaltern inteftment, and it hath the lame effect to defend the poſſeſſion as the 
| principal tack itſelf, if it be cled with poſſcſſion, and cannot be taken away by 
0 | ady renunciation granted by the principal tackiman, tho his tack bore not aſſig- 
Ft nies, (but tho it be not obſerved, it hath born either aſſignies or power to in- put 
{il tenants or ſub-tenants) Jay 14. 1025, E. of Mortoun : yea, when the principal 
ul tack was reduced for not- production, the lub tackſmen not having been called, the 
Wy lub tack was ſuſtained as a defence, notwithſtanding the reduction, ſeeing the 
bo: heritor had conſented to the lub tack, Dec. 13. 1620, E. of Galloway. This is the 
0 effect of a ſub-tack paſſive, but a&77ve it is not a ſufficient title to purſue with- 
eld | 3 the principal tack, unlels it had been acknowledged by the de- 
15 XXIII. Tacit relocation is that which is preſumed to be the mind of both par- 
—m_— tes after expiring of a tack, when neither the ſetter warneth, nor the tackſ- 
| thi | Man renounceth ; for other ſignifications of the alteration af their minds will not 
a des, theſe being the habile ways of voiding tacks, which is now much more 
den benen by the ſtatute, prohibiting tenants to be put out without warning 
urch cfore Whitſunday : but where warning is not requiſite, other competent ways of 
5 ecyacuating the tack will be ſufficient ; as inhibition in teinds, or actions for re- 
af moving ſummarily from fortalices, coal-heughs, Sc. Yea, tho' warning hath. 
void, * uſed, if it preſcribe by three years not purſuing thereupon, it hath no ef- 
be = even againſt tacit relocation, Had. June 26. 1610, Bruce contra Bruce ***, 
Ves, 08 is a kind of tacit relocation, by taking the rent before the hand, during 
before t cl time, as Crarg 5 oblerveth in the fore-cited place, the ſetter cannot remove 
EPR e lenant for theſe years. The like if be take an herezeld, he cannot remove the defunct's 
eth in N 4 0 3 ſucceſſors 
ab-ſet- * This decifion does not prove that alienation of the major part is ſufficient, but it was ſo found, March 21 
or fe- brz, L. Craigie Wallace, 905 e . 

ply fours Nr is in ſome meaſure contradictory to thoſe which immediately follow, by which a ſub- tack was 

| ſuppoſed 3 a rental, in the ſame manner as an aſſignation or diſpoſition; but here an ordinary ſub-tack was 

ars mol 


**. a : | | 
T4 This decifion does not prove the doctrine in ſupport of which it is quoted, 
"az II. 10. 11, & II. 8. 32. 


was in poſſeſſion, which was found to annul the rental, albeit it bore aſſig- 


It will alſo be elided if the heritor receive duty from the affigny as aſſigny, Hope | 


| cranting tolerance, and that by exception againſt the perſon having tolerance, 
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ſucceſſors for the year enſuing, 11 both which cafes he is underſtood to relocate facie. 
ly by theſe deeds. Tacit relocation will be ſufficient after a verbal tack, or where 
the tack is preſumed upon uſe of payment, tho none can be ſhown or proyeg. 
yea, tacit relocation was ſuſtained for more years than the ſetter could expres 
ly ſet; and is ordinarily, in the caſe of tacit relocation upon liferenters tacks 
which continue ſtill after their death, till warning, and was ſo found in a tack 
of teinds to a patron, /onger than the beneficed perſon's right to ſet, Fan. 16, 166z, 
E. Errol. 

Tacit relocation can only defend the tenant, being natural poſſeſſor, but ny 
poſſeſſing by his ſub-tenant, nor the ſub-tenant, (alledging on the tenant's right) 
if he himſelf be warned; but he muſt alledge, that he is ſub-tenant to a tenant, who 
hath a tack for terms to run, March 6. 1632, La. Lauriſſon, Fon. 30. 1663, Riccar. 
ton. The contrary was found, Dec. 2. 1628,Whitefoord. Relocation is valid againſt the 
donatar of a ward, till warning or citation, which was ſuſtained, tho! the tack. 
duty was eluſory, and that the tack then fleeped, March 13. 1627, L. Lee, But 
tacit relocation is no relevant active title for nails and duties or removing again 
any, but thoſe who have right from the tackſman, tho' they had acknowledged 
the ſame by payment to him for years anterior, Dec. 12. 1621, L. Las, 

XXIV. By what hath been ſaid, it may appear, that the force and effe@ if 
tacks is fo great, by reaſon of the foreſaid ſtatute and cuſtom, extending the ſame, 

that it would ſwallow up all heritable rights, and make infeftments uſeleſs, un- 
leſs tacks had their own retrenchments and defects, making infeftments neceſſary, 
As fir/t, tacks not being liferent tacks, fall in fingle eſcheat, and theſe fall by life- 
rent-eſcheat, Parl. 1617, cap. 15. | EO 5 

XXV. Secondly, Tacks have no effect againſt ſuperiors in ward- lands, but fleey 
during the time of wards, non- entries, &c. for infeftments feu are then valid 
only in {ome caſes: yet tacks are valid againſt liferent eſcheat, which is a cafu- 
ality falling, not by the nature of fees, but by ſtatute or cuſtom k. | 
XXVI. Therdly, Tacks are frictiſſimi juris, and no further extended than | 

exprefied ; and therefore are not extended to aſſignies, unleſs expreſſed: and 
therefore tacks granted to women fall by their marriage, which is a legal afiyg- 
nation, and cannot be annulled ; yet may revive by the huſband's death, being 
unexpired i. Upon the fame ground a tack not bearing to aſſignies, was not 
found to accreſce to a relict, as infeft with abſolute warrandice, as us ſuperten- 
ens authori, June 18. 1680, Hume, which is to be limited thus, that it doth not 
exclude legal aſſignations by appriſing and adjudication, but only voluntary affig- 
nations, Hope hic, Lo. Elphingston contra Lo. Airth ; November 16. 1680, Dru 
mond and Archbiſhop of St. Andrews. Liferent-tacks alſo may he aſſigned, not 
mentioning affignies, Feb. wt. 1637, Hume; July 16. 1672, Duff. The like 
when it is of more value than a liferent-tack, as being of many nineteen years 
Spotiſ. hic, Roſs contra Blair. The like holdeth in the power of making ſub- 
tacks, or out- putting and in- putting of tenants, or removings, which are 00 
competent thereupon, unleſs expreſs, or unleſs it be againſt thoſe who had the 


poſſeſſion from the tackſman; except in liferent-tacks, and thoſe of greater impor. 


tance. . 4 
XXVII. Fourthly, Tacks cannot be perpetual ; and therefore neceſſarily molt 
have an 1ſh, or elle they are null, 7 17. 1688, Ofwald *. What privilege I 


herein granted to rentals, is ſhown before, & 16. H. F. 


XXVIII, It hath been much controverted, and variouſly decided, whether l 


tack ſet for payment of the annualrent of a ſum, be valid againſt fingular luce. 


ceſſors, which were in effect a wadſet-tack, which ought not to be ſuſtained 5 
ſceing the habile way of wadſet of heritable rights is only by infeftment, 2 
would make the ſecurity of land much more uncertain, if tacks which need i 

regiſtration were valid againſt ſingular ſucceſſors b. 


* This deciſion not found. 
u See above, II. 4. 66, 


1 Craig, II. 10. 6. 2 it See above, $11, h. . 
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XXIX. Fifthly, Tacks are not valid as real rizhts againſt ſingular ſucceſſors, 
W 1c they have a tack-duty ; yea if they have one, but in the tack itſelf it 
be wholly diſcharged,yet the tack is valid; but the diſcharge of the tack-duty will 
4 never be valid againſt the ſetter's ſingular ſucceſſor, Jan. 31. 1627, Roſs. 
XX. But the want of an entry vitiates not a tack ; for when there is no en- 
l E try the date or the next term 1s the entry, Dec. 4. 1629, Oliphant, 

3 XXXI. S;xthly, All tenants are burdened with neceſſity to enter and labour the 


nd not to rive out meadow or greens never ploughed, or deſtroy moſſes, or de- 
W :cciorate the ground worle than he found it, Feb. 6. 1633, L. Haddo: and muſt 
teave the houſes as good as at his entry, Had. Feb. 27. 1610, contra 
i which are without expreſs proviſion ©: neither may the tenant open the ground 
for winning of any mineral, coal, or clay for pipes, without that power be expreſſed, 
Hb. 15. 1668, Colguhoun. 2 

It remains now to confider how tacks are deſtitute and taken off; and firſt, as 
to the point of right ; next, as to poſſeſſion. As to the point of right, we ſhall 
| not ſpeak of the nullities of tacks, by which they were never truly conſtitute, and 
ſo needs not be deſtitute : but when they have once a real being, they ceaſe ; F:r// 
| by any deed contrary to the tenor or nature thereof, as hath been ſhown before in 
| rentals, which is not ſo in ordinary tacks, unleſs there be a clauſe irritant, and that 
| be declared, and ſo is not competent by exception, Spor. hic, Stevinſon contra Barclay, 
| fame manner as a feu-right by the delay of two years, unleſs the tackſman offer- 
| cd payment in that time. 1 5 
reſting, and in time coming, if he find no caution, the tack becomes void, and 
| he may be removed ſummarily without warning; this was alſo ſuſtained againſt 
| a back-tack in wadlſets, tho' having no clauſe irritant, Hope, wadſets, Diſchingtoun 


27.1627, Lawſon. But it is not ſuſtainable where there are no bygones reſting: 


at litiſconteſtation, albeit the tackſman was bankrupt, and in priſon for debt, Jan. 
CV - MEN TT 

ſeters warning, or other deeds, to take off tacit relocation, or the tenant's re- 
nunciation; the form whereof is, the tenant forty days before Whitſunday ſub— 
ſcribes and delivers to his maſter a renunciation of his tack and poſſeſſion, con- 
knting that he enter gebt manu, without hazard of ejection ; whereupon there 
muſt be taken an inſtrument of renunciation in the hands of a nottar, as a ſo— 
lemnity requiſite, which is ſufficient to inſtruct the over-giving, as being the ha- 
ble way approved in law; albeit in other caſes not approved in law, inſtru- 
ments of nottars prove not the deed of the party, in this caſe it avoideth the 


ack the inſtrument will not prove the acceptance of the renunciation. _ 
XXV. Fijthly, Tacks are taken off by the contrary conſent of both parties, tho 
they be not expired, as when they are really left by the tenant, and poſſeſſed by 
the maſter: or when by writ they are renounced and accepted; for verbal re- 
"nclations may be reſiled from before they be perfected in writ, in the ſame 
manner as verbal tacks may, and much more promiſes to renounce; this way 
0! renunciation is Expreſs and direct. ky | „ | 
XVI. S1xthly, Tacks are taken away by tacit and implied renunciation, and 
90 ling therefrom, as by taking a poſterior tack for fewer years, and makin 
thereof; albeit but a minute, not by contract, nor ſubſcribed by the tack(- 


Un, nor in his hand, but his acceptance proved by witneſſes, and by paying 


k Fee above, I. 1 5. 6. 


4 oround, that the maſter may have ready execution, Feb. 27. 1623, Randifoord; 


XXXII. Secondly, They become void by not-payment of the tack-duty, in the 


XXXIII. Thirdly, If the tackſman be purſued to find caution for the duties 


nr L. of Pitmedden; idem, Hamilton contra E. of Argyle. It was alſo ſuſtain- 
ed, tho' the duty was ſmall, the ground pleniſhed, and but one year reſting, Feb. 


neither was it ſuſtained, unleſs a year were reſting the time of the citation, at leaſt 


XXXIV. Fourthly, Tacks ceaſe by the expiring of the terms thereof, and the 


lack, and is probable by inſtrument, if the tack be expired; but during the 


conform 
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conform, Jon. 17. 1632, E. of Lauderdale. By accepting a poſterior faQr if 
the Tame lands, Hope, action of reduction, E. of Tillibarrn contra Dalxiol [ 
paying a greater duty, Ha]. Feb. 27. 1610, Gosford contra bis tenants; Lethy 
contra fis tenants. But not by paying of more prelents, id. Hamilton contra ij 
 7.avts of T.ibberton. Neither by ſub-tenants paying a greater duty, without wir. 
rant of the principal tenant, Had. June 5. 1611, Pharnteberſt contra miſter g 
Innerbeithing. Allo by taking an heritable right of the ſame thing; but it haz 
not, if the heritable right were reduced, for then the tack revives, Dec. l 
1634, Leſmore contra Hu:cheſon, Neither was it taken off by a poſterior appriſn 
in the tackſman's perſon, ſeeing it was ſatisfied and declared extinct againſt hin 
Had. Feb. ult. 1623, Semple cortra tenant's of Cb. ſburm *. 1511160 of Tu 


XXXVII. Tacks are taken off as to poſſeſſion, by removing of the tenants, 6. 
ther voluntarily, as is before expreſſed ; or more ordinarily, judicially by pro. 
ceſs of removing, which is moſt frequent and important; and therefore is p. 
ſerved to be ſpoken of together in this place, tho' there be diverſe kinds of te. 
movings, having reſpect to diverſe titles; for tho' removing be competent again 
all poſſeſſors, whether poſſeſſing without any title, or by an inſufficient title, x 
an invalid infeftment, or the like, yet the chief uſe thereof is for removing af 
_ renants, „„ | OTIS OC 
VXVXXVIII. Removing is either ſummary without warning, or ſolemn upon 
warning ; again ſummary removing is either by pation or law; by paCtion,when 
it is fo agreed by the tack or other writ, that the tenant ſhall remove at ſuch 
a term without warning, which will be ſufficient at that time. (This will hold | 
upon diſpoſitions, whereupon the diſponer may be compelled to remove ſum. 
marily without any ſuch expreſs clauſe, which was alſo extended in favour 
of appriſers, againſt their debtors poſſeſſing a houſe, Jan. 18. 1623, E. Ir 
thion.) But it is more queſtionable, whether it will be ſufficient at any time 
thereafter, if the tenant be ſuffered to poſſeſs, per tacitam relecationem; elpe- 
cially, ſeeing the ſtatute for warning 1s a publick law, introduced for the good 
of poor tenants, whoſe ruſticity is excuſable, if they advert not to anterior pach. 

ons; nam patta privatorum non derogant juri communi, yet on the contriry, cu. 
que libet renunciare juri pro ſe introducto: betwixt which, I conceive this tem. 
perament will hold, that ſuch pactions, tho (not) recent, may be effectual at the 
preciſe term, or at any term or time thereafter upon intimation, if it be ſo agreed 
upon in writ; (for promiſes in this caſe may be reſiled from, as before is ſhown) 
but in either caſe the tenant muſt have intimation before the term, which 
will ſuffice without the ſolemnities of warning; but it muſt he of that length, | 
that the tenant may provide for himſelf, and remove his goods, which will 
be in the arbitriment of the judge; and I ſuppoſe that they will walk mot 
fairly and ſafely, who ſhall intimate the ſame to the tenant forty days before 
the term; or otherwiſe, all the effect is like to be, that he will be decerned 
to remove at the next Whitſunday after the proceſs, without violent profits 
as uſes to be done when there is any probable excuſe for the tenants not fe- 
moving. VVV EIT FW 

Summary removing is competent by law without paction, in all caſes where the 
ſtatute appointing warning, takes no place; which is chiefly regulated by the 
reaſon of the ſtatute, that tenants be not put at unawares to ſeek their habitation5, 
at an unſealonable time of the year; and therefore, it is not neceſſary in ſever? 
cales. Firſt, Where the poſſeſſor is not tenant, but a vitious poſſeſſor; or where 
the poſſeſſor hath nothing but an inſufficient infeftment, or tolerance; for 4 
ſtatute is only in favour of tenants, Who are liable for mails and duties. Secondly, 


Warning was not found neceflary for removing poſſeſſors from a tower or oe 


| | = 
* The queſtion here was only whether tacks ſet by an appriſer infeft were good againſt a ſecond apptiſer, of 
ter the ſetter's appriſing was found extinguiſhed by intromiſſion ; and it was found that the tacks were eftecle 


the ſetter's infeftment was redeemed and renounced, or reduced, 


Fi ©  - Tacks, Ke. 333 


wo ſet in tack, Hape, removing, La. Saltoun contra Livingstin, or from a coal, 
Vid. Molrict contra Niddrie, Preſion contra Coc / pin. or from the poſſeſſion of a 
iferenter's houſe or land, which was in the liferenter 8 poſſeſſion, after the life- 
renter's death, and that upon ſupplication, it was obtained without proceſs, Hype, 
liferent contra and March 5. 1628, Haltoun ſupplicaut. And this was com- 
tent at the inſtance of a liferenter againſt thoſe who continued the poſſeſſion of 
A ſormer liferenter, after her death, Jan. 12. 1622. La. Kincaid. The like, but 
co take effect at Whitſunday after the procels, againſt a liſerenter's ſervant, poſſeſ- 
I ſing without a tack in writ, and alſo without violent profits, Feb. 16. 1628, Thom- 
IM. But if the poſſeſſion from the liferenter be by virtue of a tack, the poſſeſſor 
wauſt be warned; as hath been ſhown amongſt the effects of tacks l. Removing 
ss alſo competent by force of law upon a proceſs, to find caution for the rent, or 
do remove, of which before". As to what is ſpecial in tacks of teinds, it hath 
been conſidered in that title. OY . | 
| The prime kind of removing is that which is ſolemn upon warning; for clear- 
W ins whereof, we ſhall u conſider the order pre- required. Secondly, The intereſt 
W of the purſuer., Thirdly, The exceptions of the defender. Fourthly, The effects 
of Removing. 1 | e ; 
XXXIX. The order of removing of old was thus ® ; the maſter of the ground did 
| only verbally intimate to the tenant to remove at the next Whitſuniay ; and the only 
ſolemnity requiſite was, that before the ſaid term, he appeared before the door 
| of the tenant, and broke a lance there, as a ſymbol of his breaking the tacit 
| relocation betwixt them; whereupon the ſecond day after Whitſunday, he came 
| brev! manu, and expelled the tenant : or at leaſt laid out ſome of his goods to 
complete the ſolemnity of his removing ®. Hence aroſe many quarrels, violences 
and breaches of the public peace; as when the tenant had any defence reaſon or 
| pretence for which he could not be removed, or otherwiſe was unwilling, and not 
| compelled by-law or public authority, but by private force. 3 


XI. For remeid whereof, that excellent ſtatute concerning warning and re- 
moving of tenants was made, Parl. 1555, cap. 39. Preſcribing the order of re- 
| moving thus; © That the maſter of the ground give a precept of warning in writ, 
* commanding his officer (which may be any perſon he pleaſeth, for whoſe name 
„a blank is left in the precept,) to go forty days preceeding JY/hitſunday, and 
intimate to the tenant that he remove himſelf, his family, ſub-renants, goods 
* and gear, at the ſaid term, and leave the tenement void and red, that the 
| Warner may enter in poſſeſſion :” this may be done either perſonally, or at his 

dwelling-houſe. | RD Tn: „ „ 8 
Scondly, The precept muſt authoriſe the officer to make the faid denunciation, 
forty days before the term upon the ground of the land, and to leave a copy there- 
| of affixed thereupon ; and by the ſame ſpace, it muſt be done at the kirk-door, 
at the time of diſſolving the congregation, from the firſt ſermon, leaving a copy 
thereof affixed upon the kirk-door ; all which muſt be done before two wit- 
| nelſes required for that effect, and executions made conform by the officer, which 
without any other inſtrument or ſolemnity doth ſufficiently prove, unleſs it be im- 
| Proven, Upon this order the purſuer hath a privileged action upon fix days warn- 
ng only, without continuation, Parl. 1 555, cap. 39. and that becauſe of the ne- 
Cellty of diſpatch, that the new tenant, who hath taken, may be put in poſſeſſi- 
en, and the land not left waſte, both to public and private detriment. This order 
any be uſed, tho' the term of the tack be not at I hitſunaay, but at Martin- 
1 or Candlemas and it will not ſuffice to be made forty days before theſe 
x ms, June 1 5. 1631. Ramſay. The reaſon hereof is, becauſe the warning is 
Pointed that the tenants may timeouſly provide for themſclves, which cannot be 
ut before Whitſunday, the ordinary time lands uſe to be ſet. If the parties re- 
+ TIT 4 irs moved, 


Is. | | es | | | 
ee above, $ 23. f. i. 1 See above, 5 33. 4. t. m See below, IV. 26.6. u Craig II. 9. 4. 
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moved be out of the country, it will ſuffice to warn them upon the ground, 144 7 
at the kirk-dor upon forty days; but the citation in the proceſs of removing, mut take 
be upon fixty days, which is conſequent from the ſtatute, which preſcribes 10. a 77 
thing different from the ordinary courſe of law, in the caſe of parties out of te gelt 
country, and it was ſo decided, Jan. 11. 1622, L. Faldenſide. Feb. 20. 166 oret 
AIrair. This ſtatute reacheth not warnings from tenements within burg, Y 


Ti 


which are regulated by the cuſtom of burgh: where the town-officer by com. Y ws 
mand of a bailie, tho' without writ, warneth only at the tenement, forty day 3 r 
preceeding Whitſunday, and in evidence thereof, uſeth to chalk the door, th; Void 
was extended to a houſe within burgh of barony, Judy 18. 1634. Hart. Fr iſp 7 
there the reaſon of the ſtatute for warning, that poſſeſſors may provide land, mor 
to go to, when fuel may be caſt, holds not. Nor was warning before Mir, WR 5a: 
ſunday found neceſſary, for removing a tenant from a ſoap-work, No, 21. MM Gat 
1671, Riddel. Now in place of Jhi/ſunday, the warning muſt be forty days be. effec 
fore the 15th of May, becauſe Whitſunday being a moveable term, it did oft run fir | time 
in ſummer, when removing tenants did eat up the intrant's meadows, Parl. 1000, exec 
. „ 5 N effec 
XLI. We come now to the title, requiſite for removing, which muſt be a rel | ent! 
right of the ground, except the queſtion be againſt a party who is perſonally W | to ou 
obliged to remove; and therefore, Fir, there needs no title againſt ſuch parties, above 


who had the poſſeſſion from the purſuer ; for theſe can never queſtion his title, 
whoſe intereſt depends thereupon, as to right or poſſeſſion, unleſs they be decern- 
ed to acknowledge another. Secondly, A perfonal or incomplete right is a ſuff 
cient title for removing againit the granter of it, or his heirs, if it contain a clauſe 
to remove, or put the purſuer in poſſeſſion, expreſsly or by conſequence. 
Thirdly, Infeftment of property or liferent is a ſufficient title in removing, 
and that upon production of the ſeaſin only; where the defender ſhows no bet. 
ter right; but the ſeaſin muſt be both before the warning and the term, except 
in the caſe of heirs, this being a poſſeſſory judgment, and a continuance of 
the predeceſſor's poſſeſſion; ſo that the tenant cannot be in doubt or hazard to 
quit the poſſeſſion, as he may be in other caſes, where he may be liable, bot 
for the rent and rendering the poſſeſſion, to another party; and ſo it was fuſlain- 
ed at the inſtance of an heir, though his retour and ſeaſin were after the warning 
Had. Feb. 9. 1610, E. of Kinghorn contra Arbuthnot ; alſo in the cate of an ap- 
priſer, whoſe appriſing was before the warning, it was found valid, though the 
infeftment was after, Hope, removing, Small contra tenants of Balterſaw ; the fit 
againſt the debtor, from whom the lands were appriſed ; but to take effect 
Whitſunday thereafter, and without violent profits, Dec. 18. 1632, Dairy" 

And removing was ſuſtained, at the inſtance of an heir retoured and infeſt, pur- 


ſued upon a warning uſed by his predeceſſor, tho' his infeftment was after the ae ra 
term, July 23. 1637, E. of Haddingtcun. It was alſo ſuſtained at the inſtance of {aid U 
a fiar, after the liferenter's death, upon a warning made by the liferenter and far Can h: 
jointly, Nov. 27. 1629, Ramſay. But a removing was not {uſtained upon Wl Lent 


a warning made by the fiar, before the liferenter's death, no not to tak juſtly 
effect at the next Y/hitjunday, without a new warning, June 30. 1609, 400 yet th 


ho ſtantly 
— delays 
* By act of Sederunt, Dec. 4. 17 56, it is provided, That where a tack contains an obligation upon the tenen . 


called F. Fit We 
Tard. 
Own 11 


to remove, without warning, he may be charged with horning forty days before any M hit/unaay alte 
expires, and ejected by the Sheriff ſix days after the term. That in other caſes, a proceſs againſt the tenant, * 
before the judge- ordinary forty days before the term, ſhall be equivalent to the ſtatutory warning and pou Bu 
moving. That either of theſe two methods of removing, or the ſtatutory method, uſed againſt a principal tack 1. 
ſhall be effectual againſt ſubtenants or aſſignies, unleſs where the aſſignation has been intimated. That the 1 
ordinary ſhall be competent to judge in declarators of irritancy againſt tackſmen, for not payment of two 2 2 
tack-duty, and ſhall have power to decern tackſmen who are one year in arrear, or have left the war 
boured, to find caution for arrears and for five years to come, or to remove ſummarily. No ad vocation 0! x 1 M8 
fon ſhall be paſſed, but by three Lords during the vacation, and the whole Lords during the Seſſion, and Crens * reaſon 
muſt be found in ten days after paſling, for implement, and for damage and expence. In all queſuons T1 * notour 
vings, the Lords are to proceed ſummarily. | See; 

Craig, II. . . | | 


Tit. IX. : 5 Tacks, &c. N | 3 3 5 


| Tho! infeftment be the beſt title for removing, yet it muſt be limited. Tt 
nes no place being upon infeftment, proceeding upon a precept of clare conſtat, 
H be, lic, Stevenſon contra Stevenſon and that in reſpect this precept is but the aſ- 
W {-ction of the granter : yet if either the predeceſſor of that heir was in poſſeſſion, 
or the ſuperior himſelf, it would ſuffice. And for the ſame cauſe an infeftment 
W on the owner's reſignation, is not ſufficient without poſſeſſion. It holds not in 
buaſe infeftments, not cled with poſſeſſion, (unleſs the author's right be inſtructed 
or acknowledged) if the defender have any title requiring reduction, to a- 
void it. | | | | Ss 
= 7th, A tercer's ſervice and kenning to her terce, is a ſufficient title in te- 
moving.“ Fifth'y, The courtſey of Scotland is a good title for removing after a wife's 
| 264th, without any ſeaſin or folemnity ; alfo the huſband's us mariti, before her 
| death, which will be effectual, though ſhe die before ſentence or procels, to the 
ecttect, that the huſband may get the benefit of the violent profits, for the 
| time preceeding her death, though he cannot attain the poſſeſſion. Six H, An 
| executor may inſiſt for a removing upon a warning uſed by the defunct. to the 
| e&e&t he may obtain the violent profits, due before the defunct's death. Se- 


to out- put and in-put tenants, or if it be a liferent-tack, or for nineteen years or 


! TH 

; | above; as hath been now ſhown amongtt the effects of tacks? ; but this muſt 
I | proceed either upon the ſetter's right, or a poſſeſſory judgment in the ſetter or 
J- tackſman. | „ | 


Removing was not ſuſtained upon an incomplete right, as upon an appriſing, 
tho the ſuperior was charged, and the letters had been found orderly proceed- 
ed againſt him, to infeft the appriſer ; and the objection only proponed by te- 


bY gent the debtor himſelf, Feb. 20. 1629, Gailoway contra Bog-miln. Which will 
-p not hold as to appriſings ed ſince the year 1661, whereby the act between debtor 
of and creditor, declares an appriſing with a charge effectual. The like holds in 


achudications 4. But in the caſe of the ſuperior's purſuing upon the vaſſal's liſe- 


in- conſequently in all other rights of ſuperiority, where declarator is required. And 
0% tho the ſup-rior needs ſhow no title, unleſs the vaſſal diſclaim him, yet his dona- 
ap- | tar purſuing upon a liferent-eſcheat, was not admitted till the ſuperior's ſeaſin was 
the produced, Hope, removing, Meculloach contra tenants : and it is ſo in all caſes where- 
enn the ſuperior or the vaſſal are ſingular ſucceſſors, and fo have ground to doubt 

9 of and cannot be put to diſclaim. ee V e 
nite LI. We come now to the exceptions againſt removing; to ſpeak nothing 
pul- here of common exceptions, or of the purſuer's want of a ſufficient title, which 
the are rather objections than exceptions, and are ſufficiently cleared by what we have 
ce of lad upon the titles fr removing. It muſt be adverted, that before the defender 
J fit Can have any exception admitted to his probation, he muſt find caution for the vi- 
upon bent profits, if he ſuccumb; and that by the ſaid ſtatute, Parl. 1555, cap. 39. 
take jltiy introduced in reſpect of the contentiouſneſs of parties to keep poſſeſſion ; 
. yet this will not hinder objections againſt the titles or other defences being wy 
Tho 2 verified, and not making delay, it being the motive of that act to prevent 
wy 11 Theſe exceptions, tho they be many, may be thus marſhalled they are 
0 call 15 againſt the order and warning. Secondly, Upon deeds done by the purſuer. 
ws . Upon the intereſt of the defender's maſter. Four/hly, Upon the defender's 
je n intereſt, Fiftbly, Upon obedience. For the firſt, every point of the warn- 
2 1 — | ing 
ess add bere © and the warning, yet before the 1 to have d 

1 cauti e ve and tho” theſe were after the warning, yet before the term they ſeem to have the ſame 
of reno e ſuſtained, as the infeftment of an heir, the huſband's death being notorious, and the tercer being 


not 5 
ourly reputed his wife.” 


? dee above, $30 £4. q See below, III. 2. 24. 


| eontbly, A tack is a ſufficient title for removing, if it contain expreſsly the power 


nants, pretending no right, March 25. 1628, Lockbart, yea tb the removing Was 


| rent-eſcheat, it muſt be declared, Hope, removing, Butter contra Harvie. And ſo 
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defence. $I 
Removing may be excluded by deeds done by the purſuer, either by any per 
ſonal obligement not to remove, or by any deed importing the ſame ; as a dis 
ſition or obligement to infeft, which are ſufficient againſt him, but not againſt 
his ſingular ſucceſſors; or if he renounce, or paſs from the warning or action, f. 
ther directly, or by deeds importing the fame ; as taking rents before the hand 
or taking a herezeld as to the year enſuing *, March 20. 1629, Auchinleck ; or hy 
accepting the old accuſtomed mails for terms after the warning, Hape hic, (yy. 
norfre contra Mairns and Keith ; or by receipt of taxation for terms ſince the tem 
of removing, zbid. —— contra ; or by accepting ſervices contained in the 
tack,for the terms after the warning; but this is not relevant, if the ſame be at th 
command of the purſuer's factor or grieve, without ſpecial order, March 5 . 1629, 
L. of Lie younger : neither by accepting preſents, tho accuſtomed, not being ſpe. 
_ cial in the tack, theſe being interpreted gratuitous, as before is ſhown *. 
Removing is alſo elided by preſcription, upon three years forbearance to put. 
ſue; and that by the ſtatute 1579, cap. 82. for thereby the purſuer is preſume 
to paſs from his warning; but thefe three years are not accounted anni continu, 
but anni utiles from the warning, without accounting the time betwixt the warn- 
ing and term, but from the term to which the warning was made; becauſe none 
can be ſaid to delay to purſue, before he be neceſſitate to purſue, which is not 
till after the term; it was ſo decided Feb. 6. 1629, La. Borthwick. But remo- 
ving may be ſuſtained before the term, that it may take effect preciſely at the 
term ; otherwiſe many tenants may be diſappointed, who take, upon the warning 
of other tenants, their rooms, and renounce their own, or are warned there- 
from; and fo removing was ſuſtained before the term, to take effect then, Nov. 21, 
1671, Kiddel. But the proceſs being once intented, it continues till the great 
preſcription of forty years, except ſuch as are not wakened every five years, for 


{uch preſcribe in ten years by the act 9. Par/l. 1669 *. 
The exceptions of removing on the intereſt of the maſter of the ground, are 
very frequent and various; for it is ordinarily proponed and ſuſtained, that the 
defenders are tenants by payment of mail and duty to a third party, who is not 
warned nor called; neither are they put to diſpute /e validity of their maſiers 
right, which holdeth, whether his right be an infeftment, liferent- right at 
tack; and tho' the tenant hath been put to condeſcend what. the right is, and 
that in ſpecre it is a valid right, yet he needs not diſpute the particular defeds a 
it, nor the competition of it with any other right *. This exception is allo e. 
iided by this reply, that the defenders had acknowledged the purſuer by payment 
of mail and duty. It is alſo elided by alledging, that the defender's maſter's right 
was reduced at the purſuer's inſtance, Had. Dec. 12. 1622, Spalding contra Fe- 
ming. The like where his right was reduced at the inſtance of the purſuer's u- 


thor, Spotiſ. hic, Maxwel contra tenants of Glaſſock, E. of Nit biſdale contra his l- 


nants. 3 N SON 3 
The exceptions againſt removing upon the defender's own right, are either in 
reſpe& of his right to the lands in queſtion, or to the other lands brooked by 


him pro indiviſo with it ; for the firſt, there are as many ſuch defences as there | 


are rights competent for defending poſſeſſion; and they are either founded 


at large B. II. title, infeftment, which needs not to be here repeated **; 01 


that be not competent, the defender muft found himſelf upon the point of right, | 


which ordinarily infers a competition of rights; but in either caſe the Ty 


ared to 


VBy act 14. P. 168 5, the former act 9. P. 1669, is explained, and all actions upon warnings are decl 
preſcribe in five years, if not wakened in that time. | kt proper 
It appears from the MSS, that this ſubject was fully treated above, II. 3. 73. med. but it was thought P f 
afterwards to be left out in the printed editions. 
r See above, 5 23. 5. t. 
Below, IV. 3. 47, &c. 


rr Above, $ 36.4.7, See Dec. 9. 1664. Inglis. 


Book If 


ing now related, is fo neceſſary, that the omitting of any one affordeth a ſufficien 


| i he 


upon the benefit of a poſſeflory judgment *, which how competent, may be ſeen | 


t Above, Il, 7. 2 
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1] not be ſuſtained upon any right, if the poſſeſſion was not attained thereup- 

al but upon the purſuer's right; which poſſeſſion muſt be reſtored, and the de- 

anger left to his action upon the other right, as accords; as if after redemption 

| 1 temporary right, whereby the defender entered in poſſeſſion, he ſhould defend 

| a or another right, which will not be ſuſtained in this poſſeſſory judgment, againſt. 

| 1 or his ſucceſſor, from whom he had the poſſeſſion, Nov. 22. 1677, Stuart of. 

1 pro indiviſo u is very pregnant, and taketh not only place in ſo- 

lemn removings, but in the action to find caution for mails and duties, or to re- 

move, tho the excipient had taken tacks from the purſuer, Dec. 6. 1623, — 
| .mtra Carmichael. Vet it was not tound relevant, to ſtop removing from the pur- 
fver's part of a coal-heugh in lands undivided, becauſe the coals are diviſible by mea- 
ſure, as they are raiſed out of the coal-pit, Spofiſ. coal-heughs, Somervel contra 
| Diciſen, Neither was it found ſufficient to maintain a relict in poſſeſſion of a 

houſe, which could not be divided, whereof {he had a third part, and poſleficd- 
the other, two thirds pro. indiviſo ; but the fiar having the two thirds, was to be 
preferred to the poſſeſſion, paying her the third of the mail, upon condition that 
| i he ſet the tenement, ſhe ſhould be preferred, giving as much mail as another, 
Jeu. 26.1605, Logan. But if more tenants poſſeis pro indiviſo, if they have 
different dwellings, that defence will not be {uſtained, either as to that houſe, or 

| the (hare of the poſſeſſion. 1175 1 „„ 

|. The laſt exception againſt removing 1s, obedience. by voluntary removing, con- 


Ie | form to the warning, and leaving the land void and red at the term, without 
17 WT eccetiity of renunciation in writ, March 2. 1637, Keith. But the alledgeance 
6. of, obedience was not found relevant upon an exception, bearing, That the 


| « land was left void and red at the term,“ ſeeing that it bore not, That the 
poſſeſſion was offered to the charger; in reſpect that at that time of his re- 
moving, another party entered in his vice, Jan. penult. 1624, Greenlaw (here 
there was not only a warning, but a. decreet of removing) for a party may 


paſs from, and not infilt in a warning; therefore the tenant's actual removing 
he b not ſufficient without renouncing or offering the void poſſeſſion, that the 
ot WW warner may enter therein; for otherwiſe he is not ſecure, but another by enter- 
rs ing the vice may put him to a new action, tho' not de facto entered. But the 
of obedience muſt be full, according to the warning by the defender's removing 
nd bimielf, his family, ſub-tenants and cottars, goods and gear, fo. that the purſuer 
; of may enter in poſſeſſion ; and therefore decreet would be obtained againſt the 
e. principal tackſman, and the letters ſtill put to execution againſt him, till all theſe 
ent be removed ; and if the purſuer pleaſe, he may purſue them to remove, with- 
ot out other warning than what was made to the principal tackſmen ; ſo it was 
Fi- luſtained againſt a ſon upon a warning againſt his father, even after his father's 
au- death, Jan. 27. 1630, Hume. „ „%%% EE” 
1. As to the laſt point, concerning the effects of decreets of removing, it is not 


only the attaining poſſeſſion of the land itſelf, but ſometimes alſo the corns grow- 


ein Ing thereupon, as being a part thereof, being a violent poſſeſſion, Hope, ſpuilzie, 
by | Elict contra Lo. Buckcleugh. Yea, of the hay of that crop, tho' ſeparated and 
lere [tacked by the perſon removed, Hope, ſpuilzie, Sir Bewis Balmuir contra William- 
ded ſn. But the main effect is, the obtaining the violent profits of the land, until the 
ſeen polieflor's obedience ; and that both againſt thoſe who are warned, and againſt 
r if ole who ſucceed in the vice of warned or removed tenants. 15 
ht, | XIV. violent profits ware ſo called, becauſe they are ſuch profits as are due 
ence by, and for violent poſſeſſion, whatſoever way it be, by warning and removing, 
will on, intruſion, or ſucceeding in the vice, and they are oppoſite to ordinary 
Profits, which were due by tacit relocation, or were formerly accuſtomed to be 
ed to | cats | 4 Q | Hr paid. 
ou ba, er above, II. 1. 27. Below, II. 10. eu See below, IV 2 i 49 See 
| II. 1. 27. Below, II. 10. 23. | See below, IV. 3. 12. 2. but. ee 
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paid. Violent profits are purſued for by a ſeveral action, after the decreet of je. 
moving is obtained; wherein the decreet of removing is both a ſufficient tit} 
and probation of the violent poſſeſſion againſt-the parties removed therein, and 


their poſſeſſion needs not again be proved, and their defences hindering the pur. v 
ſuer to obtain poſſeſſion, would not be ſufficient, unleſs they offer to prove the 
purſuer himſelf was in poſſeſſion, or others by his warrant, Had. June 19. 161, 7 
Monro contra L. Balnagoun. Neither will any other thing but real obedience, hy N 
giving, or at leaſt by offering the void poſſefſion, take them away, tho the land 
lie waſte. But violent profits were alſo found competent againſt thoſe who were 
not warned, againſt whom decreet of removing was not obtained, to wit, againſt 
any who ſuſpended the decreet, and thereby hindered the purſuer's attaining pol. 
ſeſſion, Hope, mails and duties, Ker of Fairmeberſt contra Turnbull, Yea, a party 
obtaining poffeſſion by a decreet of removing, after litiſconteſtation in the redu- 
ction of the decreet, was found a violent poſſeſſor, and liable to violent profis 
himſelf, Hope, poſſeſſion, Gordon of Abergeldie contra L. Forbes. As to the quan- Il. 
tity of violent profits by the cuſtom of burgh, it is the double mail of the tene- TI, 
ments within burgh, Hope, mails and duties, Buchan contra Seaton *. But in lands IV, 
it is the greateſt profits that the purſuer can prove he could have made. And v. 
tho' in cates of violence, the quantities and prices are ordinarily probable by the | 
purſuer's oath, juramento in litem, becauſe he ought to have. not the ordinary wa- V. 
lue, but pretium affectionis, as that which themſelves accounted to be their loſs; 
yet here probation muſt be uſed : but if it be not full, the purſuer's oath may 
be taken. Violent profits are alſo ſuſtained againſt all defenders in ſo/:dim, VII. 
as in ſpuilzie 7; but when diverſe defenders compeared, and proponed partial obje- III. 
ctions againſt removings, and ſuccumbed, they were found liable for the violent IX, 
profits of the lands in the exceptions, ſeverally, Hope, mails and duties, V aliace NX. 
contra Blair; otherwiſe partial exceptions are not here competent, Hope, excepti- | 
ons, L. Balnagoum contra Monro. Neither will any exceptions be admitted, which | 
were competent and proper in the decreet of removing, relative to right or poſſeſ- II. 
ſion, but tuſpention or reduction ought 70 be intented thereon. The like as to vio- 
lent profits againſt ſucceſſors in the vice, March 22. 1623, L. Hunthill, V 
VXLV. Succeeding in the vice is a kind of intruſion, whereby after warning #- < 
ny perſon comes in poſſeſſion, either by conſent of the parties warned, or theit ges are 
fault in not offering the void poſſeffion ; but if the poſſeſſion be taken without Was al 
the maſter's conſent any other way, it is an ordinary intruſion ; againſt ſuch there | ſhall n 
needs no warning but a {ſummary proceſs, as in other intruſions, having the ſame movea 
probation ; for in both, the poſſeſſion muſt be proved, which with the warning WAN |. 7 
s ſufficient ; but can have no effect till decreet of removing be obtained againſt with u 
the tenant warned. V FTE, EE — 3 
Tho' violent profits be the ordinary effect, both in removing and ſucceeding Tb. 
in the vice, thele (actions) will proceed as to attaining poſſeſſion, and no violent } eipreſ 
profits be obtained, when there is any colourable title, which might have made on 
the warned party reaſonably doubt of the purſuer's intereſt, or of his own right, WW erntet 
Hope, removing, Ord contra tenants. But this uſeth ordinarily to be fo provided Make 
in the decrcet of removing, and will be hardly ſuſtained thereafter, by fecit be inf 
vaſſing the defences competent in the removing, that it may appear whether there Wi "iy, 0 
were a probable ground in them or not; or at leaſt the defender would proteſt fo =_ 
the reſervation as to the violent profits ; for if this were again ſuſtained, if wou! n re: 
bring over-head all the many intricate defences competent in removings ; of which eas 
formerly: therefore in the removing purſued by the E. of Argyle contra L. Mac. I ah 
naughton, the Lords repelled the defences, but declared that they would have co ng "tt a 
fideration thereof, as having probable ground to debate, and would modify the q ire 
excreſcence of the violent profits, over and above the ordinary profits, Fuly 1 4 , for 
1074. | 5 8 ? | * 
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Reg reſs —4A wadſet redeem- 


Infeftments for ſati faction of XII. 
ſums, principal and annu- ed, whether it is heritage or 
al, or for relief, are pro- conqueſt. 3 
per feudal impignorations, XIII. Diſcharges of reverſions and 
conſiſtent with the diſponers renunciations of wadſets. 
property.--Debita fundi.-- XIV. Wadſets become legally extinct 
A briſings and adjudicati- y declarator of expiring 
ons during the legal.--Pacta thereof, or by the order and 
de retro vendendo _ Aleclarator of redemption. 
Fil The conſtitution of wadſets. XV. The order of redemption of ap- 
Il. The nature of reverſions. friſings or adjudications. 
IV, Kinds of reverſions. VL The order of redemption upon 
v. Solemnities requiſite in rever- 5 conventional reverſions. 
3 frons. XVII. Premoni ion. ; 
VI. The effect of clauſes irritant XVIII. Confignation. 3 
in reverſions; or pacta le- XIX. Peclarators of redemption. | 
gis commiſſorixæ. XX. The effect of declarators of re- 
VII. Reverfions are ſtricti juris. CT demption. 
VIII. Kinds of wadſets. XXI. Defences againſt declarators of 
IX, Proper wadſets. a ner redemption. 5 
XK The effect of tacks to take place XXII. R quiſition. 1 0 


after redemption, contained XXIII. 
C:, 88 


II. Improper waadſets. 


How far other rights to the 
lands may be reſerved in re- 
demptions or renunciations. 


Wadſet, as the word inſinuates, being the giving of a wed or pledge in ſe- 
curity ; it falleth in conſideration here as the laſt of feudal rights: for pled- 
ges are the laſt of real rights, as before in the title Real Rights is ſhown ; where it 
vas alſo cleared, what was the antient cuſtom of impignoration of moveables, Which 
[all not be here repeated, but only what is proper to the impignoration of im- 
moveables and heritable rights, by the feudal cuſtoms and our own. 
1. That which doth moſt properly agree to the nature of a pledge or wadſet 
"th us, is where any infeftment or ſecurity is granted in ſecurity of a ſum of 
money, or for relief of cautionry, or any other ſum, which bears expreſsly, 
That the land or right is diſponed for ſecurity or relief ; ” and therefore needs 
preſs no reverſion ; for it is neceſſarily implied, that ſo ſoon as relief or ſatiſ- 


| ion is obtained, the infeftment granted in ſecurity ceaſeth ; fo that if the 


vanter of the infeftment, or any other bound in the principal obligation, either 
make payment, or the receiver thereof by his intromiſſion be ſatisfied, pſ0 facto, 


te nfeftment is extinct : yea, if the debtor, granter of the intettment and ſecu- 


ay, ſhould inſtruct compenſation, as it would extinguiſh the principal bond, ſo 
Would it in conſequence the infeftment for ſecurity thereof. This infeftment be- 
ng really a pledge, it is confiſtent with the infeftment of property in the debt- 
", as two diſtin kinds of rights; and thereby the debtor is not denuded, e- 

 altho' the infeftment for ſecurity were publick by reſignation ; becauſe it is 
* reſignation ſimply in favorem, but ad effeftum, wiz. for ſecurity; and 
berefore, when the debt is fatisfied, the debtor needs not to be re- inveſted, but 
former infeftment of property ſtands valid *. ob] | 
u alſo a wadſet, when an infeftment of property, or any other real right 
urdened with any ſum of money ; for thereby that right is impledged to 


iin be . the 
ee below, III. 2. 38. 
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the perſon, to whom ſuch ſums are due, which differeth from the former n Tit. 


this, that the infettment for ſatisfaction of ſums, is immediately effectual for un a 


mails and duties, or removing, or for maintaining poſſeſfion of the Profits yl lent ſt: 
the ſym be paid: but ſums wherewith a real right is burdened,” have not the | no! 
effects until adjudication be uſed upon the ſums, and infeftment or a charge the * 
upon, which is drawn back to the date of the ſecurity burdened, and is prefer, 5 


to prior adjudications upon per ſonal debts®; in the ſame way as adjudication 
upon infeftments of annualrent, have effect from the date of the infettment 0 
annualrent. Theſe adjudications may be deduced at the inſtance, not only of 
the firſt creditor, but of his heirs and ſucceſſors, or any his or . their affigny 
voluntary, or judicial by arreſtment and decreets for making furthcoming; mit 
the ſum burdening be tailzied to diverſe perſons, or diverſe heirs, in ſeveral cas. 
adjudications may proceed at any of their inſtances, having right for the time 
and whatſoever way the ſum burdening be paid or ſatisfied, the rights followin 
thereupon are extinct %% facto, and the proprietor needeth no reſignation, By 
when a right is burdened with another real right, the right burdening hath in. 
mediate acceſs, as if it were a right of property, and both it and the former right 


| ſtatute 
dempt 
Lec 4 tif 
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is real 
or is 
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for ſums burdening real rights, are preferable to the rights burdened; and even IV. 
the real rights burdening, do imply a reverſion to the owner of the right burden: geceſſa 
ed, if they be for ſecurity of ſum s. e ariſing 
Like unto theſe in all points are infeftments upon apprifing, which are truly verſioc 
pignoræ preteria, whereby the debtor is not denuded, but his infeftment ſtands; | of part 
and if the appriſing be ſatisfied within the legal, it is extinguiſhed, and the debut They 
needs not to be re- inveſted; and therefore, he may receive vaſſals during the gg biemn 
and if he die, the apparent heir intromitting with the mails and duties during the for gr 
legal, doth thereby behave himſelf as heir, as was found, Feb. 21, 1663, Hamid 3.1 
W hich holds alſo in adjudications, by the late act of Parliament, now come in legal © 
place of appfiing s. EE = ©? 
But ſecurities for ſums have been of a long time taken frequently in another WAN grante 
way, v2. by ſimple alienation, fitulbo venditionis, with a reverſion, which is but cap. 20 
pactum de retro vendendo, ordinarily taken apart; that if the creditor were not fa- reverf1 
tisfied, he might force the debtor to paſs from his reverſion ; and fo his right if he c 
ſtood abſolute, which gave the occaſion to theſe kinds of ſecuriries ; and allo ber make 
cauſe during popery, all annualrents for the uſe of ſums were diſcharged as uſury; of a J. 
and therefore creditors bought annualrents, and gave reverſions to the debtors Krume 
which was the ſame thing in another way. As to theſe wadſets, we are to treat the act 
thereof in this place; and firſt, as to the conſtitution of wadſets; and next as . eis th 
the deſtitution or extinction thereof. | „ —_— Fc 
II. As to the conſtitution of a wadſet, it muſt be according to the thing or right four v 
impignorated ; for a tack or lifcrent, or an aſſignation to theſe, or any other cel- Terſion 
fible right, may be given in wadſet for ſecurity, and under reverſion ; but the} teverſh 
ordinary wadſct is by infeftment of property, or of annualrent; the conception charge 
whereof is not under the name of impledging, impignoration, hypothecatom Wi Within 
or the like, but in the terms of. diſpoſition, or infeftment, whereby the pro- dente 
perty of the thing wadlet paſſeth, and is eſtabliſhed in the wadſetter, but u' lawful 
der reverhon to the conſtituent, whereby it hath two parts, the infeftment e wal 
and the reverſion, The infeftment in wadſets, is in all points like to other Geratic 
infeftments, whether they be infeftments of property or of annualrent, %} it dec 
whether they be public, holden of the conſtituent's ſuperior, or baſe, holden} Prefer 
ot the granter himſelf; ſo that all the ſpecialities of wadſets reſolve in the te- hin 
verſion. — anda — — | | 3 — — | herete 
III. A reverſion is a paction and condition, or proviſion for redemption of u n 
thing alienated, upon ſuch terms as are agreed upon ©, which of itſelf is no 4 = 
ee than} ery 

b See above, II. 3. 58. 2. e See above, I. 14. 4. 5 
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| than 2 perſonal obligation, whereby the wadſetter is obliged ; until by that excel- 
lent ſtatute, Parl. l 469, cap. 27. It is declared, that the reverſion ſhall be effectu- 
al, not only againſt the firſt wadſetter himſelf, but all his ſueceſſors in the wadſet 
lands ; whereby reverſions are accounted as heritable and real rights, effectual 
againſt fingaiar ſucceſſors, in the ſame way that tacks are made real rights, by the 
ſtatute thereanent. The Erg/:/h by reverſion, do not undeiſtand a right of re— 
demption, but a right of ſurvivancy or ſucceſſion; as the reverſion of an office, 
; a title to that office, after the removal of the preſent incumbent. And that 
which we call p To they call a morgage ; for a gage is a pledge which 
is obo Het . ng e Fn * e e whereof dieth, 
or is extinct, be Iſec e time, and in the manner agreed 
by the parties; ſo that with them in their morgages, not only en 
| tant, or pacta legis commiſſori æ, are valid; but if the proviſion for redemption, be 
for a definite time, that being elapſed, the morgage becomes irredeemable by 
„ — law; what remeid may be had in the chancery upon equity, I 
now not. 3 
IV. Before we come to the ſolemnities requiſite for conſtituting reverſions, it is 
| neceſſary to diſtinguiſh the ſeveral kinds thereof. Reverſions are either legal 
riſing from law and ſtatute, and not from conſent of parties, as are the legal re- 
verſions of appriſings and adjudications or they are conventional, by the conſent 
of parties, which are either incorporate in the body of the wadſet-right, or apart. 
They are alſo either principal reverſions, or eiks to reverſions; ng they are either 
pd ire. or only inchoated, ſuch as promiſes, bonds and conditions 
or granting reverfſions. 5 
V. Legal reverſions require no other ſolemnity, than what is requiſite to the 
legal conſtitution of the right whereupon they follow. The common folem- 
| nities requiſi e for reverſions and other writs of old, was only the ſeal of the 
| granter, without neceſſity of his ſubſcription. But by the act of Parl. 1 555. 
cap, 29 It is required, that all reverſions, bonds and obligations for making of 
reverſions, be not only ſealed, but ſubſcribed by the granter's own hand, and 
if he cannot write, by his hand led at the pen by a Nottary, or other wiſ they 
make no faith; unleſs the ſame by conſent of parti 1 1 = Page 
ae 3 L me by conſent of parties be regiſtrate in the books 
1 judge Ordinary, or that it be a reverſion within burgh, contained in the in- 
—_ ae and ſeaſin of lands by the bailie and town-clerk. And by 
PTE? arl. 875 cap. 80. reverſions, aſſignations and diſcharges thereof, and 
N rp other plas of great importance, are ordained to be ſubſcribed and 
bo 40 od gl mine 8 ; Or if they cannot write, by two Nottars before 
rrfions is | erfecled 5 1 null and of no faith k. But the matter of re- 
3 P 40 5 * act of Parliament, 1617, cap. 160. Ordaining all 
Gon i ng N es, bon i or writs for making reverſions, aſſignations and diſ- 
WEE: ame, to be regiſtrate in the regiſter of ſeaſins and revet ſions 
y days of their dates, otherwiſe to have no effect, ſave only againſt the 
granters thereof, but not againſt their ſingular ſucceſſ ir! Ph 
awſul rights : but this 1 not requilit inf eee .de <a 
lu gh ed Baht a W ite ile Hr of burgage-lands within 
wang, . 15 rf 77 2 in the rights of wadſet. Upon conſi- 
7 — r and in ecurity of burgage-lands, the Lords by a& 
hes | ordained the burghs to take ſufficient caution of their town-clerks 
as o come, to inſert in their books all ſeaſins given by them of tenements 
urgh, and all reverſions or bonds for granting reverſions, afſignati 
eto, and diſcharges thereof, renunciations and f e 7 
Within Gxty 1 = | ö « all grants O redemption, and that 
Faber OO 2 er ie giving of ſeatin, or preſenting to them of the reverſions 
mp ——— under the pain of the damage of parties, acquiring C fide for 
1 , that they may incur, by ſuch latent rights; declaring, that ſuch 
4 R 7 ſcaſins 


F 
e 5. P. 1681, The witneſſes mutt alſo ſubſcribe and the writer be deſigned 
te above, II. 3 | . 1 the Writer be dehgned. 
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ſeafins and reverſions, not inſert im manner foreſaid, hall be eſteemed. as latent and 
fraudulent, keeped up of purpoſe to inſnare lawful purchaſers ; which aq of! 
derunt is dated, Feb. 22. 1681. But now by act of Parliament 1681, cab. 11 1 
regiſter for reverſions is appointed, as well for theſe in burgh, as for theſe nil. 
out burghs. So that, as by the firſt act reverſions are made effectual, by the u 
Jaſt they are made evident, that acquirers may be ſecured againſt latent reyes, 
ons; and by the regiſtration, or being in the body of the wadſet, the neceſſity of 
ſealing is taken off, and in deſuetude. It is alſo conſequent from theſe laſt aq; 
that not only formal and ſolemn reverſions in the body of the wadlet, or regiſtrate 


are effectual againſt ſingular ſucceſſors ; but alſo bonds and writs for making of V] 
reverſions: otherwiſe there needed no ordinance to regiſtrate theſe for the purcha. tende 
ſer's ſecurity, if of themſelves they could ct affect purcnaſers © : but promiſes af the r. 
reverſions are nowiſe effectual againſt ſingular ſucceſſors unleſs they have hee bot vi 
brought into writ, at leaſt by decreet before theſe ſucceſſors right; becauſe being the 0 
only probable by oath of party, the oath of the author will not prove againſt hj durin 
fingular ſucceſſor. Neither will declarations, backbonds, or conditions of truf, gence 
be comprehended under reverſions; but they remain obligements perſonal upon taken 
the perſon intruſted, unleſs they contain expreſs obligements to re-diſpone, which the {c 
is a reverſion, albeit it be not formal; or if it bear, to denude in favour of the in abſ 
diſponer, or any other; but if it be but in truſt to his behoof, tho thereupon, dis term, 
afionts, the truſtee might be compelled to denude, yet it is no reverſion ; and ntrod 
however (conceived, they have) no effect againſt ſingular ſucceſſors, unleſs they be reverl 
regiſtrate as aforeſaid ; except in ſo far as they may be grounds of reduction again ing u 
the parties intruſted, or their ſingular ſucceſſors, partakers of the fraud. bear C 
VI. It is alſo frequently provided in reverſions, that if the condition of the te- ſuccel 
verſion be not performed betwixt and ſuch a time, the reverſion ſhall expire; and VII 
ſometimes it is provided ſo to be, 7þ/o facto, without declarator. This is a clauſe therec 
irritant, irritating or annulling the reverſion, which in the civil law is called, Pe- ©. 
Gum legis commiſſorie in pignoribus, and is thereby rejected and void as an uſu- IX, 
rary pection, whereby the wadſetter getteth more than his juſt intereſt as a penal- H 
ty; which therefore, as in other caſes, ought to be modified to the juſt intereſt; WM "icti 
eſpecially ſeeing indigent debtors, thro' neceſſity of borrowing money, will be e- Wi «cd. 
fily induced to ſuch clauſes . And therefore a backbond for redemption of a te- the ac 
nement, bearing ſuch a clauſe irritant, was found null two years after the term, fore t] 
and after a decreet of removing, all meliorations being fatisfied, July 8. 1630, CA. "cl 
Eirn. Yet ſuch clauſes irritant are effectual upon the failzie committed, unless &ion 
they be purged by performance, which is ordinarily received, when offered at the bar, plus, - 
in the declarator of the expiring of the reverſion : ſo it was tound purgeable at the H ſec; 
inſtance of the reverſer's creditors, March 19. 1631, Scot, Yea, tho: the payment] ght e 
was not preſent, a time was granted before the extract of the decreet of declari- bon: 
tor of the expiring of the reverſion, that in the mean time, the failzie might be E oreſtt 
purged by interpoſition with the parties, Feb. 7. 1628, Pringle ; but no ſuch time ll he 
was granted where the irritancy was incurred by not-f ayment after requiſition vpong lo ſy 
nineſcore days; but decreet was given, unleſs preſent payment were made, Jul nd all 
19. 1625, Nairn. But clauſes irritant in reverſions are only thus qualified in el lob, 
impignorations : but when the reverſion is of a true ſale, not in ſecurity, but for Clauſes 
an equivalent price, or where it is granted after the right related to, and not for | 662, 
implement of a promiſe or condition made at that time, it is valid ; for only My tele c 
Gum legis commiſſorice in pignoribus, is rejected in law *. And therefore the irritancy Makin, 
was not found purgeable before the declarator, where the reverſion was of lands dl 4 ke ac 
poned for a competent price by a true ſale, Jan. 17. 1679, Beatſon. * 
A bond reverſion bearing, that failing heirs-male of the granter, and of 9 = 
brother's body, that the heirs-female ſhould denude in favour of a ſiſter * pr 
A U 
| tb 
& KP 


e See above, II. 7. 1. /n. i See above, I. 13. 14. Below, IV. 18. 3. & 4. & 5. IV. 5. 7. 
above, I. 13. 14. I. 14. 4. 
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anon payment of a certain ſum, being regiſtrate in the regiſter of reverſions, was 
{und valid againſt a ſingular ſucceſſor, as à conditional reverſion 3 and Hat it 
5745 not A ſubſtitution, albeit the obligation was granted not by a purchaſer or wadſetter 
| in favour of bis author, but by an heritor, to ahm the land was never wadſet, but 
became redeemable by this bond; and was not prejudged by a poſterior liferent 
granted by that heritor in favour of his wife, which would have been effectual, if 
* had been a ſubſtitution; but the ſum upon payment of which the heir-female 


A. was obliged to denude, was ordained to be re- imployed for the wife in liferent, 
* | Jan, 16. 1679, L. Lambertoun *, a 5 | 

* VII. As to the nature of reverſions, they are fricti juris, and not to be ex- 
1 tended beyond what is expreſſed, and fo not to be extended to the aſfignies of 
$ of the reverſer, when not expreſſed, yea, not to his heirs, unleſs it be fo expreſſed; 


but where the heirs of the reverſer were not expreſſed, without (however) adjecting 


f ; Mgr 

in the ordinary clauſe of paying the debt to the wadletter by the reverſer, any time 
bi during bis life, (and ſo heirs were not found omitted dedita opera, but by negli- 
uſt rence) they were not excluded, Jan. 9. 1662, E. Murray n. And a reverſion 


1 the ſon, tho heirs were not mentioned, Feb. 6. 1630, Muir. This was adviſed 
the in abſence. And the day of conſignation being appointed eight days after the 
010 term, the conſignation was not ſuſtained at the term itſelf, tho' theſe days were 
and introduced in the reverſer's favour, July 12. 1634, Lo. Balmerino: yet where the 
y be reverſion bore the premonition to be at the pariſh-church, it was ſuſtained, be- 
ink ing uſed only perſonally, Dec. 11. 1638, Finlayſon. And where the reverſion did 
bear conſignation at the creditor's houſe in London, it was ſuſtained, being at his 
> fe- ſucceflor's houſe in Edinburgh, Feb. 1. 1067, creditors of Murray, 
and VIII. The conſtitution or nature of wadſets being thus cleared, as to the kinds 
anſe thercof, wadſets are either proper or improper ; and they are either publick or 
uſy- IX. A proper wadſet is, where the fruits and profit of the thing wadſet are 
enal- %%% given for the annualrent of the ſum, and the hazard or benefit thereof, 
reſt; | whether it riſe or fall, is the wadſetter's ; and there hath never been any caſe de- 
e. (dded finding ſuch proper wadſets uſurary upon exorbitancy of profit: but by 
a te- the a& of Parliament 1661, cap. 62. betwixt debtor and creditor, all wadſets be- 
erm, WW dre that act, tho' proper, are ſo altered, that if the perſon having right to the 
Cleg- werſion offer ſurety and demand poſſeſſion, the wadſetter muſt quit poſſeſ- 
inlels gon, or elſe reſtrict himſelf to his annualrent, and count for the fuper- 
: bar, WY lee, and that not from the act of Parliament or citation, but from the offer 
t the Wl  fecurity ; which was not ſuſtained at the inſtance of a fingular ſucceſſor in the 
ment WW delt of reverſion, not having produced his right to the reverſion at the requiſi- 
clart- Wn en: and tho! it was produced in the proceſs, the wadſetter was not found obliged 
ht ve vreſtrict or cede the poſſeſſion, becauſe he was in natural poſſeſſion by labourage, 
time WY dl he were warned before Whitſunday, Feb. 20. 1679, Bruce; the reſtriction was 
upon WY dle ſuſtained, tho' there was a clauſe in the wadſet renouncing the uſurper's act, 
„Ja "4 ll fuch acts made or to be made; and the exception in the act of Parliament 
n real 1661, ( ſupport of ſuch renunciations) was found to relate only to (the) preceeding 
ut jor Clauſes of that act, and not to this clauſe anent wadſets, which is poſterior, Jan. 29. 
ot for 062, L. Lomington ; Feb. 21. 1666, Lo. Borthwick ; Feb. 2 1. 1666, Ogitoie. In 
ly fe. bete caſes it was conſidered, that there was no clauſe in the uſurper's act for 
tano) Making proper wadſetters comptable, and therefore the renouncing that or the 
ds dil *acts, did not hinder compting by this act; only from the offer to find cau- 
of his — 
8 on, * this caſe the bond of reverſion might in one ſenſe be ſaid not to have been granted by a purchaſer in 
upony 4 w £ Is author, becauſe the reverſer had indeed never been infeft in the lands ; but the granter of tle reverſi- 
ian wired right to the lands only by purchaſing appriſings which were in the perſon of the reverſer ; upon 
; Ses to. © granter was infeft, 


e below, III. 5. 5. 


uken by a father diſponing to his ſon, found to be extended againſt the heirs of 
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Feb. 17. 1672, Douglas: in which caſe the tack was ſuſtained, if it were not much 
much within the worth the time of the redemption ; becauſe there is a juſt q. 
be at expences therefor, ſeeing he will retain the ſame after the redemption, {y 


the old rent they were worth when wadſet, and the rent expreſſed in the tack wil 


from poſſeſſion thirty /ix years during a liferenter's life, the tack was ſuſtained, Jan 


hold the land at ſuch a rent, it is an improper wadſet. 


ceive and enter the reverſer his vaſſal again upon the redemption: the neceſſity 
' Whereof is, becauſe by the infeftment, tho' in wadſet, the conſtituent is denuded, 


cauſe it is a new infeftment, and not the old, yet he well reſolveth, that ift 
ritage before, it remaineth ſo; but if an afſigny to the reverſion and regrels be 
ceaſe, and this is either by conſent or by law; by conſent, either when the rever- 
ſion is diſcharged, whereby the infeftment becomes irredeemable, and ceaſeth to 


| be a wadſet; which diſcharge of the reverſion is not effectual againſt ſingular {uc- 
ceſſors, unleſs regiſtrate conform to the ſaid act of Parl. 1617, cap. 16 ; or otherwil 


denude the wadſetter, who remains in the fee of the wadſet, till the reverler g 
new infeftment is not ſufficient, Hope, alienations, Kinroſs contra Durie *, Nou. 23 


1627, Dumbar contra Williamſon, But if the reverſer or his predeceſſor was infett, 


ſon of the reverſer, but he muſt brook by his own right, Hope, alienation, Ham 
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tion, made by inſtrument or judicially, in caſe the wadſetter chuſed not to a 
the poſſeſſion, he became comptable. | | 

X. But where in wadlets there is a condition of reverſion, that a tack ſhy; 
be granted for years after redemption, that tack was not found taken away by th 
act debtor and creditor; but yer that if it were in the terms of the old act, Parl.] 14g 
cap. 19. far within the true avail, it were uſurary and null *, Feb. 15. 1666, Ly, Ly: 


within the worth of the land, as it was the time of granting the wadſet, albeit it wen 


ſign in ſuch tacks to encourage the wadſetter to meliorate the wadſet lands, 3; 


be preſumed to be the true rent, unlefs the contrary be proved. But ſuch a wy. 
ſet being granted to a brother for his portion, wherein the wadſetter was exclude 


21. 1662, Poluwart. | 
Xl. If there be a back-tack of the land, granted by the wadſetter to the rever. 
ſer, or for his behoof, or a proviſion to compt for the profits of the land, or ty 
XII. A publick wadfet, which is holden of the conſtituents ſuperior, requireth 
beſides the reverſion, a regreſs, which is an obligement upon the ſuperior to te- 


and the ſuperior hath a new vaſſal, in whoſe place he is not obliged to accept 
any other but by his own conſent, - Craig, lib. 2. diegeſ. 6. 8 25. moveth this que. 
ſtion, whether a publick wadſet, being redeemed, and the reverſer re- ſeiſed there- 
in, it would be accounted heritage or conqueſt. And tho' it ſeem conqueſt, be- 


return to the perſon, or the heirs of him, who was firſt infeft, if it was he- 


infeft, it is truly conqueſt, . 
XIII. It remaineth, now to conſider the deſtitution of wadſets, and how they 


by voluntary re:unciation of the wadſet, which muſt be regiſtrate by the {aid ac, 
or elſe it prejudgeth no ſingular ſucceſſor in the wadſet: yet it is not effectual to 
a reſignation ad remanentiam, if the wadſet be holden of the granter himſcli, c 
be re-ſeiſed by the ſuperior, if the wadſet was public, and an renunciation ao1tþout 0 


a renunciation may exclude the renouncer's right, but will not eſtabliſh it in the per- 


ton contra Madam Where wadſets are taken holden of the ſuperior, regreſle 
are allo taken from the ſuperior, and new infeftment thereupon to the granter © 
the wadſet: but when reverſions are carried by aſſignations, appriſings or adjudi- 


cations to thoſe who were never infeft, they muſt not only have a Wa 


* This deciſion, is obſcurely marked by Hope, in theſe words: © The Lords found that a Gngular n 
infeft by aſſignation, could not have right to the reverſion, where the wadſet was proved to be 5 oo 
the ſuperior, and confirmed, or, by reſignation except the party to whom the reverſion was gr anted was dee: 
after the order of redemption, March 10. 1621, Kinroſe contra Durie.“ 3 is ſoffici· 
*The deciſion is in theſe words: * Found, that a renunciation made in favour of the party infeſt, 1 

« ent to denude, June 16. 1629, Hamilton contra M'adam.” | 
i See above, I. 15. 7. 3. II. 9. 8. 
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from the wadſetter, but a procuratory of reſignation, that thereby they may be 
infeft; in which caſe the wadſet right is not extinct, but conveyed, and the wad- 
Cotter is their author, and may not refuſe procuratories of reſignation, or charters 
for confirmation upon redemption of the wadſet by the aſſigny. or adjudger, to 
at the wadſet right in the aſſigny; and a renunciation will not be ſufficient, [be- 


aue the aſfigny to the reverſion needs not be infeft to carry the right of reverſi- 


on; but mult be infeft by the wadletter, being ſatisfied of his ſum; who muſt 
rant precepts of ſeiſin for infefting the reverſer holden of the wadſetter; and if 


hnafeftments follow thereupon, and the ſeiſin be. regiſtrate, there is no neceſſity of 


eenunciation or grant of redemption ] * Yet renunciations or grants of redem- 
ption being regiſtrate, exclude poſterior deeds of the wadſetter, who yet continues 


in the fee, and the caſualities will fall by his death, or deeds ; but declarators of 
| redemption do fully denude the wadletter, and in that they differ from voluntary 


redemptions N 


* 


XIV. Wadſets are taken off legally, when the reverſion is annulled, as by de- 
| Carator of expiring thereof; for thereby the infeftment becomes irredeemable; 
but is chiefly by a legal redemption, which doth require an order of redemption, 
and a declarator thereupen, which mult be diverfely uſed in legal reverſions, and 
in conventional reverſions. 5 „ 
XV. The order of redemption of appriſings and adjudications, by virtue of the 
egal reverſion, is valid by premonition and confignation, and inſtruments taken 
thereupon, wherein there is not appointed a determinate time upon which the 


premonition muſt be made, or a determinate place where the conſignation muſt 


be made, nor the perſon of the conſignatar; but the premonition may be upon 


any number of days, ſufficient for (rece:ving) the conſignation; yea, tho' it were 
the fame day of the premonition, as Caig ” obſerves: but if the creditor be perſon- 


| ally apprehended, the confignation muſt be in the way moſt to his advantage, 
which therefore he may preſcribe, being either near the place of premonition, or 
the lands wadſet, or the pariſh-church where they ly, which Craig accounteth 


competent places; or if he chuſe any other more advantageous to the conſigner, 


it will be ſufficient : but if he chuſe none, the premoniſher muſt either conſign 
that day where he finds the creditor : or if he uſed premonition at his dwelling- 


houſe, he muſt conſign, either at the appriſer's dwelling-houſe, or pariſh-kirk 


| where the lands ly, as faid is. If the creditor be out of the country, or have no 
| Certain abode, letters of premonition will be obtained from the Lords fericu— 


h felentis, for premonition upon ſixty days at the croſs of Ed:nburgh, and for 
conſignation to be made in Edinburgh: yea, the order was ſuſtained for redempti- 


on of an appriſing near expiring, albeit the order and conſignation was only uſed at 


Een gh, and not at the pariſh-kirk where the lands ly, or at the debtor's dwel- 
lng-houſe, he being out of the country, Feb. 22. 1631, Murray: but where the 


| party was in the country, this order, by ſummons of premonition and citation 


perſonally taken thereupon, not being by inſtrument of premonition, was found 


| Tod, Jay 23. 1622, E. Deſmont, where an inſtrument of premonition was found 
neceſſary, tho" no determinate time be requiſite; in theſe caſes the legal hath not 
been near expired; but that a new formal order might have been uſed. Vet the 


"OO. exorbitancy 


* 4 | 2 „ : Wy | 5 5 | . | 

1 This ſentence is not explained by the MSS or the 1f edition. The method of executing voluntary 

dtn of wadſets, when the right of reverſion comes to a perſon not infeft in the lands, is 

e e ft is then neceſſary that the aſſigny ſhould, upon redemption, obtain a conveyance of the wadſet— 

of 3 - a » = . . - : k ny ' 

12 wadſetter himſelf, or of his ſuperior, who may be either the reverſer or the original ſuperior, F.. 9. 
8, Sar. By this, the right to the wadſet and the right to the reverſion are conſolidated in the aſugny's 


4 


perſon, wickout 
that of a wadſe 

* Wadſets h 
hold of the reve 
the caſualities fr 
Complel,; G05 
liche, wadfet, Fly 25. 1616. 


* Grais, II. 6. 4. et 24. III. 2. 22. 


ter becomes by a diſcharge of the reverſion. | | 

olding of the reverſer are extinguiſhed by renunciations regiſtrate, or by declarator ; but ſuch as 
rier's ſuperior, ſeem to require infeftment upon reſignation to denude the wadſetter and to prevent 
om falling by him, whether the redemption be voluntary or by declarator. Far. 10. 1665, 


win procuratory or precept, and upon that conveyance procure infeftment in the lands to be holden 


granting a renunciation in his own favour, and his right to the lands is as compleat as 


ford, June 25. 1675, D. of Lauderdale, The contrray was found as to the effect of declarators, 
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money, it is called a requiſition : and in either caſe, it muſt neceſſarily be done by 


yet a premonition was ſuſtained without that, ſeeing the reverſion was containel 


N 
4 


* 
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exorbitancy of appriſings hath made the ſlendereſt orders of redemption to he ſul. 
tained, as if the appriſer had been in poſſeſſion, whereby a previous compt a 
neceſſary, to know what ſums were to be offered or conſigned, a ſummon; 0 
compt and reckoning, and for accepting what was reſting, being uſed within the 
legal, hath always been ſuſtained, as was found, July 2. 1625, Doctor Rincai 
And a conſignation 27 general of a ſum for redeeming of ſeveral appriſings in t 
defender's perſon, without ſpecifying the particular apfriſings, made by a fingular (ye. 
ceſſor, was ſuſtained, becauſe the inſtrument bore © an offer to conſign the { 
« in all the appriſings, whereto zhe defender had then right, por their bein 
« deſcended on, in the proceſs, Feb. 12. 1631, Murray. 

XVI. The redemption of wadſets upon conventional-reverfions, is by an order 
of redemption, conſiſting of premonition, or requifition and conſignation, Which 
is made effectual by an action of declarator of redemption thereupon. | 

XVII. Premonition is an act or deed, whereby the reverſer or his Procuratar 
premonitheth the wadſetter, conform to the tenor of the reverſion, to appear at 
the place of confignation, and receive ſatisfaction according to the reverfion; and 
if it require the wadſetter to come to the place of confignation and receive his 
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way of inſtrument: this inſtrument uſeth to bear, production of the reverſion: 


in the wadſetter's own ſeiſin. And a premonition was not found null, tho the 


® ner. 
procuratory was not produced, where the procuratory was not called for, Jan. 18, « ole; 
1662, Veatch *. But a requiſition was found null, becauſe it bore not © a pro-| gs, 
e curatory produced the time of requiſition,“ albeit another inſtrument of the pen 
ſame nottar did bear * a procuratory produced,” and that in reſpect the queſtion chat! 
was not beteiæt a wadſetter and a reverſer, neither party having damage, but be. 
twixt a donatar of the ſingle eſcheat, and the creditors of the wadſetter; fo that if MM rod : 
the Lords ſupplied the not production of the procuratory, the ſum conſigned would n 25 
become moveabie, and fall to the fitk ; therefore the Lords refuſed to ſupply the WW irc: 
procuratory, and found the requiſition null, and the wadſet unredeemed, Ju. 12. WW noiit 
1677, creditors of J/Vamphray. Which for the fame cauſe would hold, it the dus 
queition had been betwixt the heir and the executor of the wadſetter; for in e- Wi conf 
ther of theſe caſes, the formality of the requiſition has the importance of the wh aber 
right: and where the reverſion was in the wadſetter's own hand, and craved to and of 
be exhibited the time of the confignation, the premonition was found good with- WM fic! 
out it, Hope, wadſets, Lo. Yer contra Scot. The like in a redemption at an WM up] 
appriſer's inſtance, who appriſed the reverſion, Feb. 19. 1662, children ot Wi | NI. 
net. The like in a ſingular ſucceſſor to a reverſion redeeming, Feb. 17. 160% bear 
Mani goes y. Here the reverſion was in the wadlet right, which was in the deten- aud ü 
der's own hand. 5 y 1 1 rs ien 
Premoniticiis when they are by a procuratory do alſo expreſs the production of an ben k 
curatory ; yet an order was ſuſtained, tho it bore no mention of an procuraior); out} aig 
this was declared not to be drawn in example, in reſpe# the purſuer had ſuſtained great er! 
trouble by actions againſt the defender for recovery f his reverſion from bim, Feb. 21. WM "6:3, 
1635, Earlſion. | 5 33 g 
Premonition may be done, either perſonally, or at the wadſetter's dwelling WW * chi; 
houſe, But it was found null, when the dwelling-houſe was not deſigned 1 the = 
inſtrument of premmiticn, Nec. 13. 1626, E. Buccleugh. Premonition mult be ua «i t 
_ again{t the tutors and curators of minors, either generally at the market-crols, ; jt 
otherwiſe to the tutors and curators perſonally, Dec. 17. 1629, L. Carnouſie. And] [Out It 
a requiſition was found null, becauſe not made to tutors and curators, Þy lettecs, le we 
from the Lords, but only by an inſtrument taken at the market-croſs, Juue 154 0 ne 
1680, Cerdon. Where requiſition was made ſhecially to one abb was reputed 7 A 9 
| | . 1 i De 
= 

® In this caſe, it was offered to be proved by the defender's oath, that the procuratory had been hon 
tho' not ſo mentioned in the inſtrument, and this proof was by the court found neceſſary. bee 
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* 1 ſainel, Floße, wadlets, N contra Fraſer. A premonition is ſu- 
Was dined, tho the reve: fron bore, That it ſhould be done at the pariſh-kirk, and 
for t was done perſonally, which was accounted more, Dec. 11. 1638, Firlayſon. 
the XVII. Confignation * muſt alſo be done by way of inſtrument, bearing the 
„, beo of the premoniion, and the production of the reverſion and procuratot y, 
th; the lame WAY, as It is before faid of the premonition, and the coming to the 
we: gace and day, according to the reverſion and premonition, which may be any 
ms ime of the day, in the hour of cauſe ; and therefore the wadſetter muſt attend 
ch. de day, from mid- day to ſun-ſet a, becauſe the reverſer may come at any time 
of the day: and upon the wadletter s not appearing, or not renouncing, the par- 
Cer Heu!ars contained in the feverſion, are to be conſigned according thereto, up- 
fich on publick intim tion, by calling the wadſetter, if abſent, at the moſt patent 
wor, which muſt be done according to the reverſion 711 forma ſpecrfica, and not fer 
ator lens, Hife, wadſets, Lo. Sanquiſtar conti a Crichton. Yet it was ſuſtained upon 
r at the confignation Inlead of money, of a diſcharge of the like ſum due by the wad- 
and gener, in reſpect it was due by an article in the contract of wadſet, Jan. 2. 1667, 
e his Fs, Confignations uſe to bear, © the numeration of the money.” Yet it was 
e by ſolained, bearing © the production of all and haill the ſum contained in the re- 
on: « verſion, March 10. 1630, Grierſon. Here the wadſetter did not appear, or at 
ined eat did not require numeration. It mult alſo contain an offer of what is ge- 
the WW © ncrally in the reverſion, and of what the defender can further condeſcend and 
. 18. « clear,” Whereot the reverſer was probably ignorant, as the dues competent in appri- 
pro- gs, Ehe, wadſets, Nov. 17. 1620, Feb. 12. 1631, Murray contra Teſler; 2nd there— 
F the fre a redemption of teinds upon confignation of the principal ſum, and offer of 
tion what ould be cleared to be reſting of teind-bolls, ofgned for parment of the annual- 
t be- WT, as the prices ſhould be modified by the Lords, was ſuſtained, being made 
2at i good at the bar, Feb. 21. 1623, Cunninzhame. Yea, the order of redemption of 
vou'l en appriling was ſuſtained, tho' the bygone annualrent and penalty were not 
y the WW ofctcd or conſigned, the ſame being offered at the bar, as they were found due and 
1. 12, I novified, Hope, wadſets, New. 17. 1620. A confignation was alſo ſuſtained, as made 
f the WWE through the wad({ctter's default, who offered not a ſufficient renunciation, tho' the 
in ei. Wi convgner did not offer the draught of a ſufficient renunciation to the wadſetter to 
hoe b cribe, albeit the wadſetter appeared, and was willing to receive the money, 
red to nd offered a renunciation, which the Lords at diſcuſſing of the cauſe, found not 
wWith- ſufßcient, and found the conſignet was not obliged, even in that caſe, to offer the 
at an M uzht of fach a renunciation, Jury 12. 1634, Lo. Balinerino. 1 
Wil XIX. The order of redemption being lawfully uſed, the action thereupon is a 
11 WT <carator of redemption, becauſe it is the order that conſtitutes the redemption, 
elen-| 


WT waiſciter to denude himſelf conform thereto ; and therefore, tho' the rever- 
311 pro- 


he lon be perſonal, excluding aſſignies, if that perſon once uſe the order, he may 
y 3 Pull lien it, and diſpone the lands as redeemed ; and the affigny at any time, even 
great aer his death, will have intereſt to declare, March 3. 1630, Murray; Tuly 29. 


th, 21, | 


elling⸗ 


mg iMarge to enter heir >, or anew order, Dec. 1 1. 1638, Fiulayſon. But in the decreet 
ry 0 declarator of redemption againſt the apparent heirs, they cannot be decern- 
5 A io denude, unleſs they were charged to enter heir; yet the declarator itſelf 
O18, 01 


ould be ſufficient to extinguiſh the wadſet even againſt ſingular ſucceffors : 
ud would not convey the right of wadſet to the redeemer; and therefore, if 
f were not infeft, or heir to a perſon infeft in the wadſet lands, it would 
r to charge the apparent heir to enter, to the effect he might denude 
4 one ; and therefore a declarator of redemption againſt an apparent heir, 
3 That the ſums ſhould not be given up till the apparent heir were 


elt and reſign,” Jan. 10. 1665, Campbel. 


And 
letters 
une 154 
4 full 

it 

| e ( 

n ſhow 
0 2 . 0 | It 
ee above, I. 18. 4. 2 MSS. and firſt Edition read“ from ſun to ſun.” d See III. 5. 23. fir. 


nd the declarator but finds and declares it to be orderly proceeded, and decerns 


'bzz, E. Mariſchal. Declarator of redem ption was ſuſtained upon an order u- 
el againſt a deſunct, and the declarator purſued againſt his apparent heir, without 


8 


+. > Sn, ® N * 


3 
4 
> 
_ 
5 
3 
* 
A 
TIS 
9 
EW 
43.0 
r 
7 
, 
4 
2 
I 
+3) 
1 
4 
* 8 
Fo Ie 
. 
3 
o 
8 
9 
y 
* 
— 3 
N 
* 
2 7 
3 
\ 
I, 
b. 
[4 
353 
IS 
27 
* * 4 
Y 
. 
T 
7 
2 
* 
PR 
$5 
055 
15 
1 
9 
1 
36 
WP 
12 
© $1 
1 
* 
1 
9 
. 
_ 
* 
1 
S* 
» 3 
* 
10 | 
$5 
7 
Fi 
£ 
1 
* 
5 4 
* 
* 
LE 
37Y 
1 
"7 
123 
12 
2 
7 


Fl — 7 l „ rr n 
* rp 
— — 1 o - a N — —_ 
* * AP. 1 ba? - - - 2 N 
rr „ bs 5 


348 Inſtitutions of the law of Scotland. Boch Il 


lar ſucceſſors in wadiets, whoſe rights do not inſtruct that they are derived fro 


Xe” pn es ens N 


It was alſo ſuſtained at the inſtance of an appriſer of the reverſion, withou 
calling he hein of him, from whom it was appriſed, tho infeft, but only the wad. 
ſetter, Dec. 17. 1629, Carnou/ie, in reſpect that the appriſing was a legal affiony. 
tion of the right of reverſion granted by the wadſetter's author, (and ther 
has been no interveening ſingular ſucceſſors : But in redemptions againſt ſpp, 


the granter of the reverſion, the purſuer . muſt inſtruct that the granter of ge 
reverſion ſtood infeft in fee; otherwiſe that ſingular ſucceſſor will not be ch. 
liged to acknowledge the reverſion ; and becauſe the ſucceſſors of the firſt waa. 
ſetter would have warrandice againſt the firſt wadſetter or his heirs, if they hy 
diſponed the lands without referving the reverſion ; therefore in that caſe, gy. 
ly the firſt wad!etter or his heir, if he can be condeſcended upon, having any 
viſible eſtate, have been of old accuſtomed to be called; which is not necefſir 


in other caſes, and hath been the ground of that decifion-- J 9. 1630, Fiſher wher X 
it was found neceſſary to call the heirs of the granter of the reverſion, if the defender belon 
could condeſcend upon them; for the antient cuſtom hath been to have more AMY '"* n 
reſpect to the heir of the granter of the reverſion, than to the ſingular ſucceſſof, | C0 fo 
_ Preſent poſſeſſor of the wadſet, as Craig obſerves *, ib. 2. Diege/. b. \ Iz. f the c 
that ſometimes redemption hath been ſuſtained upon premonition and citation, n 
only of him who granted the reverſion, or his heir: but ever ſince, the preſent le, 
| heritable poſſeſſor of the wadſet muſt neceſſarily be premnoniſhed and cited, and prope 
but ſeldom the granter of the reverſion or his heir; as where the granter of i ckrat 
the reverſion was immediate author to the ſingular ſucceflor, againſt whom the wher 
order was uſed, as in the former cafe ; his own rights behoved to acknowledge mone 
the right of the granter of the reverſion, who was common author, and might wadk 
intimate the plea to him; but could not be obliged fo to do, where his own tat t 
rights ſhew no right from the granter of the reverſion. | ““ - - and b 
A-redemption being voluntary without proceis, was ſuſtained againſt a ſub- 5 
wadſetter's right, being a liferent by the wadſetter to his wife, albeit it was re- 10 6 
giſtrate; yet the redeemer was not obliged to know it ; but it was found taken pole 
away without any order againft her, or citation of her, J 27. 166 5, Homiitm, 53 
Redemption upon a roſe- noble uſed upon the Sabbath-day, albeit the inſtrument f 
of premonition, did not bear © the reverſion was ſhown, nor read,” was {uſtained, 27 
Spetif. redemption, L. of Newark contra bis ſon; but this would not be drawn A 
in example amongſt ſtrangers, where the wadſet is redeemable upon confiderabl mT 
ſums. For tho' confignation upon the Sabbath-day by a father againſt his (on 55 
be ſuſtained, jor? nan debut, fed factum valet: yet the wadſetter cannot be oil fel 
ged to attend and perform the requiſites of confignation, by numeration of mo- wy 
ney, peruſal of writs, and ſubſcribing a renunciation upon the Sabbath-day. Re- . 
demption was fuſtained without neceffity to the purſuer to uplift the ſums con- cuſs 
ſigned from the conſignatar, and re- produce them at the bar, unleſs it were ff. * 
ſtructed he had taken them up, Dec. 7. 1631, Grierſon, where the extract was ll. Wo 

perſeded till the conſignatar was charged ſummarily upon letters granted upon the Mi 
inſtrument of contignation, to exhibit the conſigned money, but no annualren by 
was found due after conſignation. An order uſed by an affigny was ſuſtained, a 
tho he ſhewed not his aſſignation till the proceſs of declarator, yet ſo a5 W the i 
wadſctter was not comptable for the rents, but from the production of the al. tion, 

ſignation, eh 

Craig deelares the antient cuſtom to have been to call the heritable poſſeſſor. He mentions indeed a cect 1 | 
ys EY he dilapproves, where the heir of the granter of the reverſion, only, was found neceſſaty to 8 
bees In place of what is incloſed by the parentheſis, MSS. D. and G. immediately after the deciſion Dar fro : 
1629. have theſe words, “ But redemption was not ſuſtained, without calling the granter of the W M 
** ſome to repreſent him; tho' the wadſet belong now to a fingular ſucceſſor, providing the defender con * l that 

_** upon the perion repreſenting the granter of the reverſion, July 9, 1630. Fiper,” The author ſeems Tack ator 
have mittaken the import of the firſt deciſion here quoted, Dec. 17. 1629, Carncafie, as if there it bas 5 ere- 

' mined, that there was no neceſſity to call the granter of the reverſion, or author of the preſent wadlettel, 24 : 
as that deciſion relates to the calling the heir of the reverſer. The whole of this obſcure Pailage eu” e W 5 
attempt to reconcile that decifion with the other deciſion which immediately follows, Jay 9. 1630, Lag 5 
the heirs of the granter of the reverſion were appointed to be called. 8 
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ſgnation, Feb. 19. 1674, Lo. Borthwick. Yet redemption was not ſuſtained at 
the inſtance of an heir, not being entered at the time of the order, tho' enter- 
ed before declarator, Jan. 19. 1672, Lo. Lovat and Kintail, But if the redeem- 
er uplift the configned money, he muſt produce the ſame with the annualrent, and 
will have right to the rent during that time, Dec. 8. 1671, Foreſt; No. 29. 1672, 


D. of Buccleugh. Redemption was not elided, becauſe the ſums were conſigned 


in the hands of the redeemer's own ſervant, and taken up from him, ſeeing it 


| was offered at the bar, and no ſpecial proviſion in the reverſion, anent the con- 
| conatar, Hape, wadſets, L. of Drum contra Wiſhart, The like tho' there was an 
jnſtrument of another nottar, bearing, contrary to the inſtrument of redemption, 
lat the wadſetter attended at the place of confignation, Had. Fuiy 18. 1610, E. of 


Kinghorn contra Kincaid. | 

XX. The effect of declarator of redemption is, that it makes the redeemed lands 
belong to the redeemer, and makes the ſum conſigned moveable, and to belong to 
the wadſetter's executors, if he have accepted the confignation, or if declarator 
do follow in his lifetime; but if declarator do follow after the wadſetter's death, 


| the configned ſums will not be'ong to his executors, but to his heir, who re- 
| mained proprietar of the wadſet: but if the declarat-r paſt in the wadſetter's“ 


life, it did take away the real right of wadſet, ſo the money came to be in the 
property of the wadſetter, as moveable, and fel to his executor, which till a de- 


| Clarator, was not to, ſeeing the order might be paſſed from, Dec. 19. 1629, Laury; 


where it was found, that the conſignatar was obliged to re- deliver the conſigned 


money to the conſigner, his heirs or affignies, paſſing from the order, tho' the 


wadſetter, to whoſe uſe it was conſigned, was not called. The like was found, 
that till declarator the conſigned ſums remain in the property of the conſigner, 
and belong not to e executor of the wadſetter, but to his heir: or where declarator 
of redemption was after the wadſetter's death, Jan. 21. 1673, Nicol; June 18. 1675, 
L Ly. The like June 21. 1626, Murray; tho' here the configner entered in 
poſſefſion of the wadſet lands before declarator, which was not found a ſufficient 
owning of the redemption, and ſo to make the configned ſum moveable. 
Upon declarator of redemption, letters will be obtained ſummarily againſt the 
conſignatar, to re- produce the conſigned money, Dec. 7. 1631, Grierſon. But 
tho the inſtrument of conſignation will inſtru& the conſignation againſt the wad- 
ſeiter s; yet it will not prove againſt the confignatar, without his oath, or writ | 
lubſcribed by his own hand, Jan. 14. 1630, Lawy. © ” 
IXI. Redemption was not elided by a ſingular ſucceſſor, obtaining infeftment 
of the wadſet lands after the order, or at leaſt the infeftment being baſe, not cled 


ith poſſeſſion till after the order, tho' it was cled with ſeven years poſſeſſion be- 


fore declarator, and had a decreet of mails and duties thereupon againſt the redeemer be- 
(auſe he bad not thereupon obtained declarator, neither was the redeemer found obliged to 
call that ſingular ſucceſſor, Dec. 23. 1658, Pick contra Campbel. Here the piſſiſon was 
2 vilous, as being in re litigicſa. The like, Hope, uauſets, &c. E. Errol contra 
enarts, | | 1 . 55 8 | 
XII. Wadſets are alſo taken off by premonition or requiſition, requiring the 
"ms upon which the wadſet is granted, which makes the ſums moveable, and 
lic infeftment of wadſet void; yet fo that the requirer may paſs from his requiſi- 
on, and the infeftment revives, Jan. 29. 1635, Hamilton h. But after decreet 
or charge for the ſum, the requiſition cannot effectually be paſt from, but the 
by becomes moveable. The requiſition may be alſo paſt from indirectly, by up- 
lg the duties of the wadſet-lands, for terms after the requiſition, Hope, de 
Ca ribus, Wallace contra L. Edzel * ; or taking poſterior terms of annualrent 
= the principal or cautioner. Requiſition requires alio the ſame ſolemnities 
on pfemonition requires; and therefore it was not ſuſtained, where the procu- 
(or deſigned no proper perſon nor place to pay the money required, nor did the 


* By thi : inſtrument 
tors, is deciſion, as marked by Hope, the contrary of what is here laid down was determined.—The au- 
Ke 2 is ſupported by a late deciſion July 12. 1625, Henry/on contra E. of Linlithgow. 
flow IV. 42. 9. h See above II. 1. 4. fin. 
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ter condeſtend upon, and give evidence of any other right beſide the wadſet, i 


no right competent and omitted, will be ſuſtained, which was then known, 


Extinction of Infeftments, where, of Reſignation ad remanentian, 


J. The form of reſignations ad VII. | Reſignation by bim who hath 
7 remanentian. ie, no right valid with conſent 
"TE They may be by procurators,  _ , him who fach right. 
br proprus manibus. VIII. How infeftments become 6x 
+ JH: Inſtrumentsof reſignation prove 8 tinct by ſucceſſin. 
1 not without other writ, IX. The original of the extindliot 
IV. Reſignations ad remanentiam, , fees by delinqueucb. 


. Reſignations ſubject to all bur- XI. 


VI. Emo far ſuperiors may refuſe 


ALS x, 
AMIS | 
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inſtrument of requiſition bear that the nottary was deſired to read the procurato 
read it, tho the inſtrument was mended at the bar, as to the reading of the Procy 
ratory, and the truth of it referred to the defender's oath, which the Lords admit 
ted not, the inſtrument being otherwiſe when produced in judgment * pj. 
1628, Maxwel. This was in the expiring of a reverſion for not payment upon requiſitim 
The like where the requiſition mentioned not the production of the Procuratory 
tho' it bore not to be called for, Nov. 13. 1622, L. Baſs. This was in 12 
quiſition only to validate a charge: the contrary was found, where it bore, « thy 
the procurator's power was ſufficiently known to the nottar,” Jan. 19. 166 55 Hu. 
art: Here there was an appriſing deduced upon the requiſition, and therefore i 
was acknowledged by the party. The like where the procuratory was not called {qr 
and was in the procurator's hand, and with it the writ which was the warrant of 
the requiſition, which was ſhown, June 28. 1671, Hume. 

XXIII. Declarators of redemption, or renunciations, or grants of redemption, dg 


Vor that be 


ordinarily bear, “that the wadſetter renounceth all right to the wadſet-lands;” and 
albeit he have a diſtin right, it will not ſtop the declarator, nor oblige the te. 


deemer to debate thereanent in that proceſs : nor will it ſtop the entring the re- 
deemer in the poſſeſſion, in which the defender entred by the wadfet i; but that 
right will only be reſerved : Nov. 2. 1677, Stuart of Caſtlemilk : and if the wadſet- 


will be particularly reſerved, or the renunciation will only bear, * all right by 


« virtue of the wadſet.” In the caſe of redemption of an appriſing, the renun- 


ciation was reſtricted to the right in queſtion, Feb. 22. 1631, Murray, Decla- 
rators of redemption do decern the wadſetter to renounce, and reſign all right to 
the wadſet-lands, unleſs a right diſtinct from the wadſet could be inſtrudted, 
which will be excepted, or an evidence given for ſuch a right, which thereupon 
will be reſerved : but a general reſervation of other rights was not ſuſtained, but 
a declarator of redemption was found a ſpecies of declarator of right; after which, 


Feb. 2. 1676, D. Lauderdale. . 


TITLE A 


Recognition, Diſclamation, Purpreſture, and other Feudal De- 
linquences. e Ss 


valid without regiſtration, X. 


Recognition by alienatim i 
till the year 1669. 


"the ward fee. 
Recignition by infeftments æ ſe, 
dens by the vaſſal affefting XII. Whether recognition call be ln. 

——_— — eee curred by deeds in mino. ny, 
or on death-bed. 
Whether recognition can be 1 
curred by ſub-feudarion- 
Our cuſtom in this poili. 


reſignations ad remanenti- XIII. 
am. Reſignation can alone 
take away an irredeemable XIV. 
nfeftment. 
1nfeftment WW. 
* The reference to oath, here mentioned, is not taken notice of by Dury, who collects this deciſion. 
i See above II. . 43. med. 
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xv In what caſes other feus of XXIV. KRecognition is taken off by ho- 


award-lands, infer not re- mologation. 


5 | cognition. 8 XXV. Recognition excludes all in- 
$1 DP Recognition has place only in feftments, tacks, or ſerwi— 
= ward-holdings. rudes by the vaſſals. 

34 vyil. Recogni tion is not incurred, XXVI. Servitudes by preſcription are 

4 uni ſo the major part be a- not excluaed ty recognition. 


lienated, either at once, or XXVII. In recognitions who muſt be 
by parcels, cited, and who may com- 


al eco nition is not incurred b pear. 

3 XVIII. Fe wen 6 the vaſſal's 4 XXVIII. The title and order and prof 

3 farent heir. in aeciarators of recognition. 

5 XIX. Meller recognition be incur- XXIX. Diſclamation, how incurred, 

1 red ly alienations, on con- XXX. Purpreſture, how incurred. 
dition that the ſuperior con- XXXI. Feudal delinquences adduced 

=—_ lent. ny PEI by the jeudifts for reſolu- 

. | . Inhibition excluded not recog- ; ing of fees. oy 

=_ tion, but this is now reguiated XXXII. Attrocious deeds againſt vaſ- 


=_— by aft of parliament. fats fidelity to their ſuperi- 
XXI. Recognition is not excluded by ors, reſorving their fees. 
=_ the waſſal's drunkenneſs, XXXIII. How far the ignorance or 
dohen he alienated. weakneſs of the vaſſal ex- 
XXII. How the ſuperior's conſent may cuſes, with other excepti- 
5 be adbibited to alienations, ons for the voſſal. 
0 fave from recognition, XX NIV. I bethber the delmquence of the 
XXIII. How far the King's confirma- Jub-vaſſal infers recognition. 
5; tion without a Novoda- _ . e 
mus, rates off recognition. 


/ E are not here to ſpeak of the common ways of extinction of infeftments, 

and other rights, /uch as do extinguiſh the ſubject matter, as preſcription, 
forfeiture, homologation, or acceptance of incompatible rights; neither, of thoſe 
ways by which an infeftment is extinct as to one, but is conveyed to another, 
which falleth in conſideration amongſt conveyances of rights: but only of thoſe _ 
ways proper to extinguiſh infeftments, and make the right to ceaſe, and to return 
to the ſuperior ; and theſe are two, either by conſent of the vaſſal, or by law. 
I. Infeftments are extinct by conſent, by reſignation made by the vaſſal, who 
ſtands infeft in the lands, to his ſuperior, ad perpetuam remanentiam, to which 
there is neceſſarily required as a ſolemnity thereof, an inſtrument of reſignation 
in the hands of a nottar : for in the ſame way that their conſtitution was perfected 
by an inſtrument of ſeifin, their deſtitution is conſummated by an inſtrument of 
relignation, which no other writ nor acknowledgment of the vailal, of the be- 
ing thereof, will ſupply, much leſs will the deeds done, be otherways pro- 
ved; and as in ſeiſins there muſt be a tradition or delivery of poſſeſſion by ſome 
token or ſymbol, as by earth and ſtone, &c. So in the inſtrument of refigpation, 
there muſt be a re- delivery of the poſſeſſion by an accuſtomed ſymbol, which or- 
dinarily is by delivery of ſtaff and baſton *; yet in this they differ, that the de- 
livery of the ſeiſin muſt be upon the ground of the tenement, naturally or by u- 
nion; but the reſignation may be any where: and as ſeiſin may be given, either 
to the vaſſal or his procurator ; ſo may the reſignation be either to the ſuperior 
himſelf or to his commiſſioners, authoriſed to that effect. | 


II. And tho' inſtruments of reſignation uſe to be by procurators, warranted by a 
— | procuratory 


— — 


A reſignati EN 5 FP 3 | : 
cauſe i 1 tho? made by the ſymbols of earth and ſtone, in place of ſtaff and baſton, be- 


occaſion howey ſome places to make uſe of theſe ſymbols Feb. 7. 1708, Calderwoed. Upon that 
er | N. 
tions than taff an RN ſederunt was made Feb. 11. 1708, diſcharging the uſe of any other ſymbol in reſigna- 
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procuratory of reſignation: yet as there may be ſeifins given by the 
priss manibus, ſo may there be reſignations by the vaſſal himſelf. . 
III. But in both, the inftrument of reſignation alone is not ſufficient, as bei 
but the aſſertion of a nottar *, but they muſt have for their warrant a diſpoſition 
or other adminicle; and therefore, it is ſtatute, Parl. 1563, cap. 81. Tha 
where ſuch reſignations are by procurators, the procuratories be ſubſcriheq 
the party or nottars ; and if the reſignation be propriis manibus, that the inſtru. 
ment be ſo ſubſcribed, otherwiſe to be null; becauſe the ſubſcription of the s; 
ſtrument, is in that caſe the only probation of the warrant thereof: but if ther 
be a diſpoſition or obligement to infeft, the inſtrument of reſignation, tho ny 
ſabſcribed by the reſigner, will be ſufficient, as warranted by the diſpoſition 
obligement. 355 
IV. But ſeiſins and refignations did formerly differ in this, that ſeiſins muſt be 
regiſtrate within fixty days after their dates, Parl. 1617, cap. 16. But ſo needel 
not inſtruments of reſignation ad remanentiam; for tho' by that ſtatute, renunc. 
tions of wadſets are to be regiſtrate, it was not extended to renunciations of irre. 
deemable rights ad remanentiam, theſe being either omitted by inadvertency or of 
purpoſe, in favour of ſuperiors, that rights may be taken with their conſent: yet Wl 
in ſo far that excellent ſtatute was defective, till the late act of Parl. 1669, ca 3. 
whereby inſtruments of reſignation are null, if not regiſtrate within ſixty days. 
By which, and others to that purpoſe, purchaſers in Scotland, may better knoy 
the condition of thoſe with whom they contract about infeftments, and he 
more ſecure of lurking rights, than any where, ſo far as I can learn, in the 
world U. 1 „ 8 8 F 4 
V. By this reſignation ſo made, the property is conſolidated 40:7h the ſuperiority, 
without any further requiſite, but it is ſo conſolidated, as it was the time of the reſip- 
nation, and is affected with all real burdens, or debi:a fundi, that validly affected 
it before; as feus, tacks, annualrents, ſervitudes: for tho” all ſuch burdens as are 
not warranted by the ſuperior's conſent, or by law, ceaſe when the fee returns to 
the ſuperior, either for a time by ward, non-entry, &c. or for ever by recogni- 
tion; yet when it returns thus by conſent, it comes cum ſuo onere, which is vey 
juſt and fit, ſeeing elſe ſuch ſecurities might eaſily be evacuated, by voluntary 
reſignations in the ſuperior's hand. There is another reſignation, which is called 
in favorem, being for new infeftment to the reſigner or ſome other; but there: 
by the fee is not extinct, but either renewed or transferred, and therefore it ſhall 
be conſidered hereafter. _ % i Tg e 
VI. Craig upon this head ®, very fitly moveth and ſolveth this queſtion, Whether 
the vaſſal may renounce and reſign his fee to the ſuperior, tho' he be ul. 
willing, and inſtances two caſes ; Firſt, in a vaſſal's holding a very inconfiderabl 
parcel of land ward, did thereby become obnoxious to his ſuperior for the va- 
lue of his tocher, having relation to the whole eſtate, which tocher did much 
exceed the worth of the tenement: and yet a reſignation thereof being judicial 
offered, the ſuperior was ſuffered to refuſe it, unleſs the value of the marnige 
were firſt paid um: The other of a burgeſs, offering to renounce his burgeſs- hip for 
ſhunning a great taxation put upon him: and therefore ſolveth the caſe upon the 
common axiom, Cuique licet renunciare favori pro ſe introdufto : and therefore the 
fee of its nature being gratuitous in favour of the vaſſal, may be renounced; but 
that will not prejudge the ſuperior of any caſuality befalling to him before the ke 
nuneiation, but will have only effect ad futura : and therefore a vaſſal judicia ) 
diſclaiming his ſuperior, was not admitted ſo to do, to exclude ee 
fallen, March 26. 1628, Doug las. On 
No contract, obligation or perſonal right, nor any leſs than an inſtrument 0 
reſignation, will take away infeftment ; for tho' theſe may be ſufficient 289 | 


ſuperior, en. 


* See above, II. 3. 19. See above, II. 3. 21. 1 See above, II. 3. 22. a Craig, III. . 
mm See above II. 4. 48. | 
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HEE thereof, and their berrs by a 3 rh op we wg wag 125 3 
| againſt their on deed : yet truly, the real right ſtands in the perſon infett, 
W hey are not denuded thereby; and ſo a renunciation, without the ſolemnit 

f an inſtrument of reſignation, will not ſuffice to obliterate an irredeemable tee Ky 
moe it may be ſufficient to evacuate any perſonal right ; as ſervitude not requiring 
gafeftment; yea, or a liferent, tho conſtitute by infeftment, becauſe it is com- 
woynicable to no other perſons by infeftment, and therefore paſſeth by aſſignation 
or reſignation. The reaſon hereof is, becauſe by the common cuſtom of nations, 
ea rights cannot paſs by ſole conſent, without attaining poſſeſſion in the way pre- 
ſcribed by law: and theretore this ſymbolical poſſeſſion, which alone the law 
alloweth as ſufficient, either in the conſtitution or deſtitution of fees, muſt be ad- 
hibited, and the real poſſeſſion of the tenement itielf will not ſuffice in either 
caſe, as is before inſtanced in ſeaſins * by ſeveral deciſions: fo a renunciation 
without a formal reſignation, was not found relevant to take away the infeftment 
tenounced againſt a fingular ſucceſſor, Nov. 23. 1627, Dunbar. And refignati- 
on cannot be effectual, if the reſigner be not infeft ; for he who is not inveſted, 
W cannot be diveſted. 5 . 5 IF 
VII. Craig diſcuſſeth this queſtion alſo in that place , Whether conſent of 
one who is infeft, and thereby hath right, will validate the reſignation of another, 
W «ho is not infeft and hath no right? : which he determineth in the affirmative, 
5 | with good reaſon ; for though the conſent alone would not be ſufficient, yet ſee- 
W ing the form of the reſignation is done, tho' in the name of him who hath no 
WE right, yet by conſent of him who hath right, here is both the ſubſtance and ſo- 
W !cmnity of the act; and it is alike, as if the reſignation had been by the conſent- 
cr, which I doubt not will hold, tho' the conſent be but adhibited in the begin- 
W voiog of the diſpoſition or contract: and tho” the conſenter doth not diſpone ex- 
WW preisly for all right he hath, as is ordinary for further ſecurity, yea, if the con- 
| ſent be not repeated in the procuratory of reſignation, or mentioned in the in- 
ſtrument of reſignation; for if it be expreſſed generally in the entry of the diſ- 
poſition or contract, it reacheth to every article thereof, and all done conform 
thereto. Conſent hath the ſame effect in the conſtitution of fees; and ſo the con- 
ent to an annualrent, by a party having right and infeft, was found to validate 
the annualrent, tho' the diſponer was not infeft ; and ſo did exclude a tack ſet by 
the conſenter afterward, Dec. 15. 1630, Stirling, Vet, if more perſons ſhould | 
diſpone for their ſeveral rights, without conſenting one to another, if any of 
WF them be omitted out of the procuratory or inſtrument of reſignation, in whom tru- 

| Iy the right ſtandeth, nothing will be validly done, tho' that party be alſo in the diſ- 
poſition and this is the reaſon, why when many perſons diſpone or reſign, they do 
it all with one mutual conſent ; for thereby each of their rights doth contribute 
to the deed of the reſt; and tho ſome of chem were omitted in the procuratory, or 
inſtrument of reſignation, the deeds would be valid. ) er a 
„VIII. Infeftments are alſo extin&, when the ſuperior adjudgeth or appriſeth 
rom his vaſſal; for thereby it was found, that the property was conſolidated with 
the ſuperiority, Spotiſ. compriſing, Stevinſon contra L. Craigmillar. Or if the ſu- 
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prior ſucceed as heir to the vaffal, June 21. 1634. ——/upplicant ; in which caſe, 
oo the ſuperior upon ſu pplication obtained precepts out of the chancellary, to infeſt —_—_ 
A* 3 the fee, it was thought, as ſuperior, he might have infeft himſelf as vaſ- | 1 0 
as f 8 he would not have been ſo ſecure by a declarator of conſolidation, up- "ll 
cats : 888 8 ſpecial retour, as heir to his vaſſal in the lands; becauſe that way i ; 
TY 5_ . in the lecurity of land- rights by the pegiſters, in which de- 4 
88 5 Kaen are not required to be recorded; whereas the ſuperior's ſeiſin, If 
Pee e Rings precept or his own, behoved to be regiſtrate and if the ſu- "8 
or acquire the property by apprifing or adjudication, the allowance thereof 1 
= 4 W muſt 10 | | 
3 otherwiſe as to redeemable rights. See above II. 5. 15. II. 10. 13. Below III. 2.38, ©® Seea- ( f 
bore, 3. 16.4 Below, III. 2. 6. oo Craig, III. 1. 29. v See below, III. 2. 9. 3 See a- "8 


II. 4. 4. Below, III. 2. 23. 
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Tit. 
muſt alſo be regiſtrate . The like effect will follow, if the vaſſal become . WR 
or ſingular ſucceſſor to the ſuperior, whereby, being infett in the ſuperior ond ra 
may as vaſſal reſign to himſelf as ſuperior ad remanentiam. de ee cal 
IX. It is more diſputable, how, and under what confideration fees are exing 1 his fid 
otherwiſe than by conſent 3 ſome hold that they are extinct by the Atrocious be TE moſt d 
linquency of the vaſſal againſt the ſuperior, as the penalty or puniſhment ther ws be 
of; and others conceive, that acknowledgment and fidelity being neceſſatiy n. ogni 
cluded in all fees, (as is ſhown before) tho' it be not expreſſed, fo this is imple 1 3 
as a legal reſolutive or irritant clauſe, that if the vaffal fail in his duty, ho fs aged! 
becomes void. And others hold, that fees being of their own nature gtatuton 1 us 
therefore, even tho there be a cauſe onerous, not being underſtood as adequate, RG - y 
Tetain the nature of a donation, and as all donations are revocable proprer imm. a: 
7itudinem, ſo are theſe. Which ſoever of theſe be the ground, the-conſequey 1 mg 
and effects are much to the ſame purpoſe. But I incline to the middle Opini. FJ r 
on; for unleſs it were evident by law, that the penalty of that delinquence m 1 8 5 
ſuch and ſo applied, it would hardly be conſiſtent upon zhe firſt ground; ſein = x 
otherwiſe, as has been ſhown before of delinquences, the puniſhment is pull, ments 
and would belong to the magiſtrate : and therefore, for ſeveral delinquences,'y. firmed 
feiture of fees is introduced, without benefit to the ſuperior, who as a print 2 4 es 
party, can have no more but a reparation equivalent to the damage ſuſtained lb ment 
bim; and fo the alienation of the fee, without his:conſent or the encroaching uw Wi i the 
on the border of his property, would not infer for its reparation the return « Wl 0 
the fee, how great ſoever. And for the laſt ground, tho' fees of their nar WE 
be gratuitous, yet they are oft- times for an equivalent price, and fo the lei \A 
gratitude can be alledged ; yea, tho it be true, S ingralum dixeris omnia diu, ll 
yet fidelity and truſt is a much ſtronger bond than gratitude; and the break 
thereof hath the moſt powerful conſequence, betraying of truſt being moſt hut. 
ful and hateful to mankind ; and theretore, ſeeing fidelity is neceſſarihy md 
properly in all fees, and is eſſential thereto, and inſeparable therefrom, it lookeh 
ikeſt the ſureſt ground from whence the eviction thereof may flow; and ift 
be truly gratuitous, it is an aggravating circumſtance, making the deed moſe od 
-ous. But whatſoever it be, it is agreed by all, that the deed muſt be of know 
ledge, moment and atrocity. Tho' there be many ſuch heaped up by the fe. 
diſts, yet many of them have no place with us, where ſuch deeds are rare; al 
therefore the deciſions thereupon are few : and certainly our fees being ordina- 
ly onerous, are not evacuated but by ſuch as are either named or known in n, 
or which are very atrocious. There be three ſuch ways of extinction, which 
| have peculiar names in law, recognition, diſclamation and purpreſture. Of whit 
therefore in the next place. _ 7 
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EK. Recognition is the ſuperior's returning to own the fee; and therefore Mi 
be extended to all the ways by which it returneth through the vaſſal's infidelity, 
is hereafter expreſſed ; but the leaſt culpable, and yet moſt ordinary way of incur 
ring recognition, is by the vaſſal's diſponing irredeemably, or under reverſion hs a 
fee hoiden ward: for by this he renders himſelf incapable to ſerve his ſupero, ne of the 
and in a manner renounces and diſclaims him. This kind of alienation makes f: it doth 
cognition of ward-lands &; but fees feu or blench do not recognoſce by ſuch ns dhe rea 
nations, but by the atrocious infidelity of the vaſſal. The neareſt cauſe of fe. bec 
nition, is the vaſſal's alienation of the fee without conſent of the ſuperior, which remain 
a legal clauſe irritant, implied in the nature of proper fees or ward-holdings, (0 | Clarato 
it be not expreſſed; that if the vaſſal alicnate the fee, without the ſaperior's 0 ny Lo. Cr, 
ſent, it ſhall return to the ſuperior. Whether the riſe hereof be from the perſon . of the 
al obligation of fidelity only, which the vaſſal oweth to the ſuperior, or from bum th 


obligement of gratitude and ſervice, or from that peculiar choice of the hr 2A w Gl 
| | = = Ol an 
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: * Ward-holding being now aboliſhed by act 20. Geo. II. cap. 50. Recognition has no longer place in 


| | I Craj 
dec above, II. 3. 22. s See below, IV. 14. 
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lind race of the vaſſal, which the ſuperior hath made, contrary to which, a ſtran- 
Lr cannot be obtruded upon him; neither can the vaſſal withdraw himſelf from 
T4 his fidelity, or render himſelf unfit for his ſervice, or from all theſe yet in this 
=. do agree, that the neareſt cauſe of recognition is the alienation of the fee. 
so then, the main difficulty is, what 1s meaned by that alienation by which re- 
T4 cognition is incurred; Craig declareth, that this alienation cannot be by naked 
Contract or diſpoſition, till ſeiſin follow ; for theſe being but perſonal and incom- 
BY: plete rights, do not alienate the fee from the vaſſal, but only conſtitute upon him 
a perſonal obligement ſo to do. It is alſo clear, that by infeftment granted by 
dhe ſuperior upon reſignation, there can be no recognition; becauſe the ſuperior's 


4 7 | accepting of the reſignation, importeth his conſent ; ſo that the queſtion will only 


remain, when the vaſſal granteth diſpoſition or charter d ſe to be holden of his 
WE uperior, and before the ſuperior's confirmation obtained, giveth ſeiſin, unleſs the 
ſuperior do confirm the feifin : or otherwiſe, auen the vaſſal granteth a ſubaltern 
inteftment to be holden of himſelf. 


WE ments granted by the vaſſal to be holden of his ſuperior, becauſe, if theſe be con- 
I firmed, the ſuperior hath con ſented, and if not confirmed, the right is null, and there 
bs no alienation nor tranſmiſſion of property, but the vaſſal granter of the infeft- 


a ment remains ſtill proprietar ; and therefore ſuch an inteftment is equivalent, as 


t the vaſſal did alienate upon condition that the ſuperior ſhould conſent ; and if 
be did not conſent, the infeftment to be null: in which caſe, moſt feudiſts do 
agree, that by fuch infeftments there is no recognition; and this reaſon is the 


King's Advocate againſt M nie and Bain. For ſolution of this difficu ty, it is 
not to be denied, that if a ſeiſin be null by defect of any ſubſtantial or eſſential, 
3 neceſſarily requiſite to ſeifin or ſymbolical delivery of poſſeſſion, there would fol- 


| requiſite, or not by the ſuperior, or his baillie, or not to the vaſſal, or his procu- 
aator, or not upon the ground of the land naturally, or by union. But tho' ſeiſin 
may be null, by defect of ſome accidental ſolemnity introduced by ſtatute or cuſ- 


of the Prince's reign, tho' law ſhould declare the ſeiſin null for want of theſe, 
Vet, the vaſſal performing the eſſential requiſites, the feu falleth in recognition: 


_ 


by a vaſſal to a ſtranger, the ſame would be valid without a formal confirmation 
in writ ; albeit by our cuſtom, ſuch infeftments till confirmed are null, not onh 
as to the ſuperior, but as to all other third parties, and ſo is become as a ſubſtantial 
it doth not exclude recognition ; and as Crarg in the fore-cited place rendereth 
= > becauſe he hath done all that in him is to alienate the fee, there being no act 
maining to be performed by him or his procurator; and therefore, in the de- 
WW <rator of recognition, purſued at the inſtance of Hamilton La. Carnegy, contra 
Jan. Zo. and Feb. 5. 1663, upon the E. of Dirletoun's diſponing 
WE him mere of Inneraeek holden of the King ward, to Cranburn, and infeftin 

t the to be holden of the King ; this defence was not found relevant, that 
al was not confirmed, and ſo null, tho done upon death-bed, accepted 
amor abſent and inſcient, and now recalling and reducing it. 


3 Lo. Cranburn. 
bl the lands 


3 
3 


7 Craig III. 3. 25. 


XI. As to the firſt caſe, it ſeems there can be no recognition incurred by infeft- 


| 3 more fortified, that Craig in the fore- cited place relateth, that an infeftment null 
WE for want of regiſtration, was not found to infer recognition, in the caſe of the 


bow no recognition; as if there were no tradition of earth and ſtone, or ſymbol 


tom, and not neceſſarily involved in the nature of ſeiſin; as the indiftion, or year 


and therefore, there ſeemeth no ground to follow that deciſion adduced by Craig, 
excluding recognition upon the nullity of the ſeiſin for want of regiſtration. But 
W 25 to the caſe propoſed, the ſuperior's confirmation is not effential to the vaſſal's 
tſeiſin; neither is it ſo required by the common feudal cuſtoms, as with us: for 
4 thereby, if the ſuperior did acquieſce, approve or homologate the ſeiſin granted 


IF of the infeftment ; yet not being truly eſſential by the common feudal cuſtoms, 


ine reaſon, that infeftments by the vaſſal, 4 ſe, not confirmed, infer recognition, 
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this point in France, or moſt 
ways is allowed: but in [taly and other countries, where the common feudul 
cuſtoms rule ordinarily according to the feudal- books, the doubt remaineth, which 


cuſtoms, as to ſubaltern infeftments, blench, ward, or in mortification, of 


, feu-duty without diminution of the rental, which the lands paid the time of the feuing thereof.“ 
% much as the lands might give at the full extent, theſe are expreſsly declared to infer no recognition 


Inſtitutions of the law of Scotland. 


XII. For in ſuch caſes as 77 rebellion, or eſcheat, there is no privilege of minort 
nor deeds upon death- bed which are valid againſt the ſuperior tho done hy, x, 
nor, except the deeds upon death-bed be in prejudice of the heir, and be reduce; x 
the heir ex capite lecti. But in this caſe, Dzrletoun's heir did not quarrel the dif 
poſition made by him, as done upon death-bed, but did take a gift of recopnitin 
from the King. But where the gift of recognition was not granted tg the 
heir-male, who was heir in the inveſtiture ; but to an heir-female, the heir-ny, 
proponing, that the alienation was upon death-bed, and ſo null as to him: the 
Lords found, that if the diſpoſition was upon death-bed, the defence was relevant 
and competent by way of exception, the declarator of recognition not being a nol. 
ſeſſory judgment: but where the diſpoſition was in /erge pouſtze, and wis gel. 
vered with a precept of ſeiſin ſimply, without reſervation not to take ſeiſin hyp 


upon the precept, which imported a warrant to take ſeiſin thereupon; it wx 
found, the taking ſeiſin, when the diſponer was upon death-bed, upon that Dre. 
_ cept ſubſcribed and delivered in leige pouſtte, did infer recognition, July 20. 106) 
Barcley. e 7 5 


XIII. The other cafe inferring recognition by alienation, is by ſub- in feudation or gray. 
ing ſubaltern infeftments of the fee. Concerning which it is much debated amonsf 


the feudiſts, whether 7hereby recognition be incurred, or whether it be compre. 
| hended under alienation ; becauſe in libri, feudorum, albeit alienation of fees he 


expreſsly prohibited, yet in the ſame place, as Craig obſerveth, ſubfeudation is dl. 
lowed ; ænd by ſubfeudation, neither the perſonal preſtations betwixt ſuperior and 
vaſſal are altered, ſeeing the vaſſal continues vaſſal, and liable to all theſe; nei. 


ther is the real right and intereſt of the ſuperior in the fee itfelt diminiſhed ; hu 
he hath the ſame acceſs thereto, as if there had been no ſubfeudation: yet ſub- | 
feudation in all caſes is accounted alienation ; and where alienation is prohibited, 


ſubfeudation is underſtood, and alſo long location; much mere emfpl:yteof;s, or fei- 


farm, which is at leaſt a perpetual location. For ſolving this difficulty, it mull 
be remembered, that feuda are localia, regulable according to the cuſtom of the 


ſeveral places, and according to the nature of feudal-rights, and common feudal 
cuſtoms, where ſpecial cuſtoms are not; and therefore, there is no queſtion af 
places in Germany, where alienation of fees many 


may be cleared thus: Fir/t, Tho' in ſome caſes alienation be extended to loc 
tion, yet it is not ſo by the common feudal cuſtoms. Secondly, If the ſub- 


feudation be a real feu-farm, whereby the feu-duty is conſiderable, and com- 
petent to entertain the vaſſal. Such ſubfeuciation is thereby accounted only loct- 
tion; nor doth it infer recognition, being in effect no more than a perpeti® 
location, whereby the antinomy in the feudal law is ſufficiently reconciled, thit 
ſuch ſubfeudations are not alienations ; but if the ſubfeudation be ward, blench, 
or in mortification, or tho' it be under the name of emphyteoſis; yet for an elulo- 
Ty or an inconfiderable or unproportionable feu- duty, which by no eſtimato! 
can be correſpondent to the pi 
worth; in theſe caſes the ſubfeudation is alienation, and inferreth recog” 
-t10n. | | | | 


profit of the fee, but within the half of the tte 


XIV. As to our cuſtoms in this point, they do agree with the common 2 
elulo- 


eus de A. t of the Wil 
ry, or unprofitable feus ** : but as to feus, by which the major part o — 


* 'Theſe words are evidently wanting, to compleat the ſenſe, and to make it correſpond with what follows. 


They are added in ſome meaſure upon the authority of MSS. D. and G. which read thus, nor © de 
« death- bed, valid, but againſt the heir tho' done by a minor.“ | ; 


„ zonable 
* In place of what follows to the end of $ 14. MSS read thus,“ But where the feus were for * 0 
a 


tho not 


« only the moſt part, but the hail feu be ſo feued out, P 1503 c. 91.” This ſtatute ſeems however to 
that at common law, recognition was the conſequence of ſub-feuing in the manner the ſtatute permits. 
2 Craig, III. 3. 22. | | 
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Tit. XI. Extinction of Infeftments, Kc. 357 


or fee is not taken away, tho ſuch caſes have not occurred to be contraverted, 
they /eem not 70 infer recognition, ior if the major part be not alienated, ſubaltern 
infeudations, tho' blench, or in mortification, infer not recognition, when theſe 
riahts are digfunctini of parts of the fee; there appears no reaſon, that the ſub- 
feudation of the whole, with a feu- duty equivalent to the half of the true rent, 
(whereby in effect the half is not alienated, ſeeing the daminium directum of the 
"hole, and the profit of the half is retained) ſhould infer recognition, eſpecially 
now when generally fees are granted for onerous cauſes “. | 

XV. And by the ſtatutes allowing feus, Parl. 1457, cap. 71. it is provided, 
that the feu be ſet to a competent avail, which by the ſaid ſtatute is cleared to be 
without diminution of the rental; which is commonly interpreted the retour- 


duty, becauſe it was the public valuation and rate at that time. And by the faid- 


gcatute, ſuch feus are confirmed and declared not to be prejudged by the ward, with- 
ut mention of the hazard of recognition, as not being conſequent upon ſuch feus. 
But this ſtatute being abrogated as to the leiges, Parl. 18. Ja. VI. cap. 12. all 
ſub-feus of ward-lands, holden of ſubjects without the ſuperior's conſent, are de- 
clared null and void: but there is no mention of recognition to be incurred there— 
by, And feus are only prohibited by that af, as being in prejudice of the over— 


lords, who are not prejudged, if the major part be not alienated, ſeeing all ſub- 
altern infeftments, not exceeding the half, are allowed by law: and albeit the 
narrative of the act reſpects feus preceding it, yet the ſtatutory part is only as 


to feus granted thereafter. 


The like prohibition is appointed for the King and Prince's vaſſals, Parl. 1633, 


cap. 16. The effect of this act, as to the vaſſals of the King and Prince, was 


{uſpended till the next meeting of Parliament, and the vaſſals exempted there- 


from in the interim, Parl. 1640, cap. 36. And the ſaid act was wholly repeal- 


ed, Parl. 1641, cap. 58. And fo remained until all theſe Parliaments were reſcind- 
ed, ſeeing the private rights of parties acquired thereby, by the general act reſciſ- 


fory are reſerved, Parl. 1661, cap. 15* But it hath been found, that alienations 
during theſe acts now reſcinded, and during the uſurpation, when wards were 


W diſcharged, did infer recognition, if the vaſſal did not ſeek confirmation after the 


King's return, Dec. 1 5. 1669, Maitland of Pitrichie. The like was found in the re- 


cognition at the inſtance of Sir George Kinnaird contra vaſſals of the Lo. Gray x. The 


like, tho the bale infeftment inferring recognition was a an 1043, when there 
was a ſtatute then ſtanding, allowing ſuch infeitments, ſecing after reſcinding 
that ſtatute, no application was made to the King for confirmation, Jan. 7. 1676, 


Cockburn of Ryſelaw + but recognition was excluded where the vaſſal required the ſu- 


perior to confirm the ſubaltern right deb:zo teinpore, and did purge the lame, upon the 
ſaberior's refuſing to confirm, by procuring reſignations ad remanentiam, to himſelf 


from the ſub-vaſſals, Feb. 11. 1074, Viſc. Kiſyth, But recognition was not found 


againſt a pupil upon his tutors granting infeftment for him during the uſurpati- 


on, July 1 5 1609, Fack. Whereby it is clear, that theſe feus have no effect a- 
gain the ſuperior, as to the ward or non- entry, more than ,, 
XVI. Whether the alienation be by infeftment, holden from, or of the vaſſal: 


there is no recognition with us, except in ward-holdings; yea, if the holding be 
dubious, and fo a probable ground of error of the vaflal, as being a payment of 


money in the reddendo, with ſervice © uſed and wont ;” which tho' truly ward 
yet becauſe the payment of money may render it dubious, Craig holdeth a, that 
It would not inter recognition ; yet this will not give ground to think that 5 
tion of lands, taxt-ward, would excuſe from recognition, becauſe ward is Here 
WAL clear, and expreſſed nominatim, the caſualities thereof being taxed as the 
GT. u ae ; which taxing Is but a liquidation, or location of theſe 
3 LY nn ey occur, and no alteration of the nature of the fee, and there- 

= the laid purſuit, at the inſtance of La. Carnegie, Jan. 30. and Feb. 5. 


4 X e 1663, 


This deciſion not found. 
72 See above, II. 3. 32. 


az Craig, III. z. 27. 


a See above, II. 3. 32. 
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1663, it was not found relevant to exclude the recognition, that the ward was 
taxed. | 
XVII. It is alfo clear, that alienation, whether by infeftment holden iſ 
from the vaſſal, not exceeding the half of the fee, inferreth not recognition, 0 
much being indulged to the vaſſal for his conveniency or neceſſity; but when 
together, or by parcels, or by annualrent, the major part was alienated, not on 
that, which then was in the vaſſal's perſon falls under recognition; but as Cra; 
holdeth in the fore-cited place, even the whole fee; ſo that parcels alienated v. 
lidly, but without the ſuperior's conſent before, become void and return, Eh. ,, 


1681, Hay. Yet this ſeems very hard, that what once was ſecure, without the 


fault of the proprietar, ſhould be loſt, and may yet deſerve confideration, Bi 
tho' the vaſſal grant infeftments exceeding the half of the fee, yet if ſome of them 
were extinct before others were granted, ſo that there was at no time right 
ſtanding together exceeding the half of the fee, recognition were not incurred, 
Deeds done by predeceſſors and their heirs, or authors and their ſucceſſors, are in 
this caſe conjoined. Upon the ſame ground an infeitment of the fee in liferent, 
would not infer recognition, becauſe it exceeds not the half of the value. Yea, 
recognition was found not incurred by granting an infeftment in warrandice ; for 
| warrandice is but a hazard in caſe of eviction, not equivalent to the half of the 
worth of the lands granted in warrandice, unleſs the right of the principal lauds 
were manifeſtly detective, Had. March 6. 1611, Cathcart contra Campbel. 

XVIII. Recognition is not inferred by an alienation to the vaſſal's apparent heir, 
by the ordinary courſe of law, as by a father to his eldeſt ſon; becauſe the fee 
will befall to the ſon after the father's deceaſe. Neither was it inferred by an a- 
lienation granted by a grand-father, with conſent of his ſon to his oye, who was 


aliogiut ſucceſſirus, by the courſe of law, Hope, recognition, Rae contra L. Relie*x. 


Yet recognition was found incurred by a vaſſal's infeftment to his eldeſt fon, his 


heirs and aſſignies, the fon having diſponed the major part to ſtrangers; ſeeing 


the father who was vaſſal, did not bind up his fon from diſponing, by a claule i- 
ritant ; neither did the ſon purge the alterations made by him, during his father's 
life, Fuly 15. 1674, vir Charles Ei ſeine. And recognition was found incurred 


by the infeftment of ward-lands, by a huſband to his wife in fee, failing heirs of 


his body; albeit the wife did not accept or make uſe of the ſame, but bruiked by 


a prior conjunct infeftment, Feb. 14. 1678, L. Knock. And recognition was 


found to be incurred by an alienation by the vaſſal to his brother, who tor the 


time was his apparent heir, but not necefſirily by the ordinary courſe of law, ſee- 
ing the vaſſal might have had children of his own, and ſo his brother could not 


be called alioqui ſucceſſurus, unleſs it were by accident, S.]. recognition, Kin,“ 
Adwocate and bis fon contra E. Caſſiis and L. Collane. The like, Fuly 29. 1672, Lo. 
Haltcun. „„ 5 OY 


XIX. It is more queſtionable, whether recognition is incurred by a conditional 
alienation, bearing, “ if the ſuperior conſent, or ſaving the ſuperior's right; Cp | 


following Baldus in the ſaid lib. 3. dregeſ. 3. & 26. declareth, that if ſuch clauſes be 


inſert bona fide, they infer not recognition; but contrarywiſe, if they be done frau- 


dulently, as when the vaſlal ſeiſeth and poſſeſſeth a powerful perſon, whom th! 
ſuperior cannot eaſily diſpoſſets, or his enemy, concerning whom there can be no 
doubt of the ſuperior's will; or if the ſuperior have declared his will in the con- 
trary. But for fuither clearing of this point, diſtinction would be made of the 
nature and tenor of the clauſe, which may either be luſpenſive or reſolutive of the 
property or fee; in the former caſe, tradition is only made of the poſſeſſion, but 


the property is ſuſpended till the ſuperior's will be known ; as if the vaſſal diſpone 


and poſſeſs another without ſeiſin, there could be no recognition; or tho' he pol- 


ſeſs him by an inſtrument of poſſeſſion, bearing expreſsiy, & that he — 


1 By this deciſion as marked by Hope the contrary of what is here ſtated was determined. The learned au- 


thor's opinion is however ſupported by a later deciſion, March 17. 1687, Forbes contra Thoirs obſerved by Four. 
tainhall. | | | | 
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no right to the property till the ſuperior's conſent were obtained ;” this were a 
ſuſpenſive clauſe, like to the addi#10 in diem in the civil law, by which only ol- 
1 1855 and not the property was tranſmitted for that time; and ſo till the purifi- 
1 aim of the condition, it could be no alienation : but when the clauſe is only re- 
. ſolutive, not hindering the tranſmiſſion of the property, but reſolving or annul- 


ling the ſame, tho tranſmitted; in ſuch a caſe, ſuch clauſes do not exclude 


recognition, becauſe there is truly there an alienation, without the ſuperior's con- 


ſent, which is only to be diſannulled by his difafſent ; much leſs can ſuch general 


(Clauſes as ſabro jure cujuſlibet, or falvo jure ſuperioris, avoid recognition. 
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abolute ratification 


XX. Recognition was found not excluded or burdened by inhibition againſt the 
ward-vaſſal, before the gift and declarator of the deed, inferring recognition, ſce- 
ing the creditors inhibiting did not annul the infeftment ſimply, but in ſo far as 
it may be prejudicial to the ground of the inhibition, and the ci editor inbibiter did 
not {urſue redluction before declarator of recognition. Dec. 16. 1680, Hay, But now 
rectified by act 15. Parl. 1686. 


XX. Neither was recognition excluded, becauſe the deed inferring recognition, 
was done when the diſponer was drunk, not being to ſtupidity, impeding reaſon, 


ly 29. 1672, Lo. Faitcun. 


* 


XXII. To come now to the ſuperior's conſent, it may be either antecedent, con- 


comitant, or conſequent to the alienation; and it may be either expre's or tacit, 
all which will be ſufficient to avoid recognition, albeit many of them will not be 


{ficient to make a valid infeftment, if the ſame be granted by the vaſſal, to be 
holden from him of the ſuperior, which by our cuſtom is null til} it be confirm- 
ed, whereunto anterior conſent or homolo. ation will not ſuffice ; Craig in the foremen- 


tioned place (III. 3. 31.) relates the opinion of the feudiſts, whereunto he agrees, 


that if the vaſſal's fee be granted to him, his heirs and aſſignies whatſoever, that 
thereby there is granted, a genera] antecedent conſent of the ſuperior to his vaſſel, 


toalicnate or aſſign to whom he pleaſeth : but the contrary was found in the caſe 


of the La. Carnegie contra Lo. Cranburn, Feb. 5. 1663, and that the diſpoſition to 
afſiznies did only import a power to aſſign the diſpoſition, before infeftment taken 
thereupon d. nk OT „ 33 . 
XXIII. There is no queſtion but the ſuperior's confirmation is ſufficient ; even 
the King's confirmation, tho' without a novodamns, aibeit it may paſs in exchequer, 
without the knowledge and advertency of the recognition incurred, it was found 
lufficient, being done before the donatar of recognition was infeft, Hope, recogni- 
tion, Rae contra L. Kellie, Which confirmation doth ſecure againſt recognition, 
falling by that in feftment confirmed; but doth not ſecure againſt recognition up- 
on other prior ſubaltern infettments not confirmed, which are not conſidered to be 
known by the King or his officers, without a ngwodamus z and fo imports but a 
paling from recognition by the infettment confirmed, but not to import an 

pro omni jure, Feb. 6. 167 3, Lo. Hal oun *. The like was found 
Feb. 24. 1681, Fay. And a donatar of recognition, having gr:nted precept of 


= conſtat, acknowledging the vaſſal's right, Was found thereby excluded 3 al- © 
elt the precept did bear, to be in obedience, of precepts Out of the chancellary, 


5 bore quoman clare conftat, &c. Tune 24. 1668, Gray. But the ſuperior's con- 
be is not inferred by granting charters for obedience upon appriſing, tho 
3 infeftment of the donatar, Hope, recognition, L. Lugtoun contra L. 
nd e. | | | 
XXIV, The ſu 
coenition, ag if 1 


Vallal or ſub 


perior's conſent by homologation b, is as ſufficient to avoid re- 
t were an expreſs conſent ; ſo if the ſuperior require the new 
-vaſlal, to perform the ſervices due out of the fee, or F he ſhould receive a 


reſignation 
a ta RT 
1 of an on is Contrary to that obſerved by Hope, Rae contra Kellie, where it was found, that the confirma- 


did exclude = ts paſſed in exchequer, without a nowodamus, but before infeftment on a gift of recognition, 
nition, in | * * 
See above, II. 8 curred by prior deeds of alienation. 


1. 32. Pr. by See above, I. 10. 11. 
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reſirnatim of the fee made by him in favour of another ; for thereby he acknoy 
le lges him vaſſal, as is obſerved by Crarg, (III. 3. 35.) in the caſe betwixt the Ly 
derw;od and Mantel of Aikentead, Or if the ſuperior ſhould purſue the New 
vaſſal for the avail of his marriage, literent-eſcheat, or other caſuality of the l 
periority. 

XXV. Recognition being incurred, ſo openeth and returneth the fee to the fl. 
perior, that no debt or deed of the vaſſal, doth burden the ſame, but theſe gy 
which before that time were eſtabliſhed by conſent of the ſuperior ; or author 
of law, as appriſings, adjudications, feu-farms, &c. conform to the ſeveral a% of 
Parliament. But even ſuch being conſtitute after the alienation, whereby recop. 


nition is incurred, albeit 5% fide, for onerous cauſes, before any diligence or d. 


clarator of recognition; yet they fail in conſequence with their author's rig, 
Had. Feb. 4. 1610, E. Buckcleugh contra Scot. Recognition excludeth all tak 
ſet by the vaſſal without the ſuperior's conſent, whether prior or poſterior, unleb 
ſuch as are ſet for the utility and profit of all parties intereſted, having no 4. 
vantage therein, as before hath been ſhown in the matter of ward and non-e. 
try; for though tacks be eſtabliſhed by acts of Parliament againſt purchaſers, je 


they are not fo againſt ſuperiors. 


the vaſſal, without the ſuperior's conſent, as thirlage, Sc. yet this will not reach 
ſervitudes, introduced by long cuſtom or poſſeſſion, and ſtrengthened by prefer. 
ption, wherein the content of all parties having intereſt, is preſumed, that thy 
can never come in the contrary ; for tho' it was moſt proper to the vaſſal to lookt 
his fee, yet the ſuperior doubtleſs might have interrupted, which would har 
been ſufficient for his own intereſt. And preſcription being introduced to ſecure 
Property, and put an end to pleas, will not be infringed but upon evident grounds 
% Goon on a eo . OR, 
XXVII. Secing recognition is excluſive of all intereſts depending upon the u. 
{al ; therefore all parties having intereſt may compear and defend, Hope, de if 
enibus in factum, L. Ligtoun contra L. Letbendie. But there is no neceflity to al 
any fave the vaſſal, ſeeing all other rights fall in conſequentiam, as was found n 
ſubaltern rights in the ſaid caſe, E. Buccleugh contra Scot. Tho' recognition be a- 
dinarily by way of action, declaring the deed upon which it is incurred; yet a d. 
natar of recognition being infeft thereupon, and having reſigned in favour of anther 
who was lie cviſe infeft : this fingular ſucceſſor of the dimatar was found to have fut 
ticient intereſt to purſue @ third party ſucceeding in the vice of a tenant, in reſpec 
of a prior decreet of removing again that tenant obtained, upon the donatars i. 
tettment on the gift of recognition, without any preceeding declarator, Marc 
1623, L. Huntbill. . 33 rg ne Þ 
 XXVIIL. In declarators of recognition, the ſuperior's gift is a ſufficient tit! 
without inſtructing the ſuperior's right, unleſs he be diſclaimed, or the vaſſal be 
ſingular ſucceflors : but the King's gift is abſolutely ſufficient ; and there wil i 
terms aſſigned for proving the alienation of the major part, and incident diligen® 
againſt all bavers, for production of their infeftments, ad modum probationts, el.. 
1671,Gor don, And whereas gifts of recognitions bear the particular deeds inferri: 
the vacancy and return of the fee in the King's hands, becauſe general gilts arc jt 
allowable, the extracts of feifins are ſuſtained i ini! litis, to inſtruct theſe deeds 
but warrant was granted to the defenders to improve the ſeiſins, or a” 
thercof, and thereby to call for the principals, Jan. 26. 1681, Edie. And d 
gence by horning was granted to the defenders in the recognition, for produc 
o/ the leifins and Warrants, Jeb. 23. 1681, Hay. And declarator was ſuſtained up 
on production of the gift, tho the donatar was not infeft; and tho the ba 
Whole right was in queſtion, was minor, and tho' his authors bound in warra 


* * » * . cr ; l 
dice were not called: for the privilege of minority hath no effect as to the 


perior ©, and the defender ought to intimate the plea to his author, Jan. 28, 108. 
L. Jun. 4 


© See above, II. 7. 3. d See above, $ 12. 5. t. 
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XXVI. Recognition doth alſo exclude ſervitudes introduced upon the fee, h 
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bd pro . 
3 unte No vaſſal diſclaimeth the ſuperior as to the whole, or greater part; but if 


be diſclaim him to be ſuperior in any part of the fee, he loſeth the whole. 
EX piſclamation taketh no place if it proceed through ignorance upon any pro- 
ES ble ground, which may ſeveral ways occur; Firſt, as to the whole fee, when 
he caſe is not betwixt the firſt ſuperior and the firſt vaſſal, but betwixt their ſuc- 
Ceieeſſors; as if the vaſſal ſhould deny a perſon to be his ſuperior's heir in that ſu- 


_ 34 6: 
_—_ 


* 


ri. xl. Extinction of Infeftments, Gre, 361 


XXIX. Diſclamation is when the vaſſal denieth his ſuperior to be his ſuperi- 


Aich is diametrically oppoſite to that acknowledgment, which is neceſſarily 
T 1 wh lied in the nature of all fees, as there is in it the greateſt ingratitude; and 
5 elde diſclamation, as being much more favourable upon the part of the ſu- 


erior, and odious upon the part of the vaſſal, than recognition, is not reſtricted 
per fees by ward-holdings, but taketh place in all fees: and that not only 


periority, through any doubtfulneſs of his being lawful heir, or of his being that 


Ty heir to whom the ſuperiority is provided, as being to heirs-male or of tailzie : but 


much more when the ſuperior is ſingular ſucceſſor to the firſt ſuperior, or the vaſ- 
fal is ſingular ſucceſſor to the former vaſſal; in all which there be frequent and 
probable grounds of doubt and miſtake. Secondly, The ſame ground of doubt 
may be when the queſtion is about ſome part of the fee, as whether ſuch a piece 


oo land, which is in queſtion, be a part of the fee or not; or as when the fiar 
EZ hath ſeveral conterminous tenements, holden of diverſe ſuperiors, if he affirm 


any parcel not to be a part and pertinent holden of the ſuperior acclaiming, but 


a of the other; in that caſe the vaſſal's not acknowledging the ſuperior, will not be 
ca :ccounted diſclamation, if the vaſſal have an infeftment, to which the ground in 


queſtion may be referred; but if he have none, and yet poſſeſs, it is of no import to 


YH excuſe from recognition: and therefore, tho ordinarily it be held, that a ſuperior 
== purſuing his vaſſal for any duty or caſuality, needs not inſtruct that he is ſuperi- 
or, or that the defender is his vaſſal, but that it proves itſelf, unleſs he diſclaim ; 


as was found, Hope, ſuperior, Viſcount of Stormont contra Grant es: yet that muſt 


| | be underſtood when the caſe is clear, and even when he is directly diſclaimed, 


yet he may chuſe either to make uſe of the diſclamation, or inſtruct his title, 
and ſo proceed, March 26. 1628, Douglaſs, The main queſtion is, whether diſ- 
clamation can be otherwiſe than judicially, Craig (III. 5. 3.) anſwers the caſe, 
that as to extrajudicial words, Theſe are not ordinarily noticed in moſt caſes ;” 


as extrajudicial confeſſions and the like; but as to extrajudicial deeds of the vaſ- 
= fal, as if he ſhould take infeftment from any other than his ſuperior, it would 
be as real a diſclamation as any verbal one judicially could be; but under the ſame 


imitation, if it were done of knowledge, and out of contempt of the ſuperior. 


XXX. Purpreſture or purpriſion, is the vaſſal's going without his bounds, and 
incroaching upon the property of his ſuperior ; for purpriſers ſignify precincts 


and marches. The ground of it is from the fidelity and gratitude the vaſſal oweth 


to the ſuperior ; and therefore ſhould not invade his inheritance ; but this is not 
Extended to incroachments upon the ſuperior's commonty, as Craig (III. 5. 9.) re- 


lateth the opinion of the lawyers in his time, in a purpriſion moved by the con- 
ſtable of Dundee againſt the town of Innerbeitbing. But where the ſuperior hath 
the right of property, yet burdened and barred with a right of common paſtu- 
übe, acquired by the vaſſal by conſent or preſcription, which tho' it marreth 


the effect of the ſuperior's property, ſo that he cannot Till or manure the fame in 
prejudice of the paſturage, yet he remains direct proprietar; and if coal were 


found in that ground, it would be his alone; in which caſe, if the vaſſal ſhould 
e out and labour that ground, whereof he got common paſturage, it would 
e Purpriſion, as is clear in the caſe of the common moors, diſponed to none by 


the King in property; and therefore yet belonging to his Majeſty in property, 


ng dut, or appr opriating whereof, is declared purpriſion, Parliament 1600, 


4 Purpreſture 


1 dee above, II. 4. 21. 
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Purpreſture muſt alſo be a known and manifeſt incroachment 


Book Il 


| „as if a 
ſhould exclude a ſuperior from a conſiderable part of a tenement ; but vp 


about marches it is not ſuſtained, unleſs they be clearly manifeſt by march.g 
or that there hath been an antecedent cognition of the marches ; and the 


Ones 


3 Tom bogs refore 
the action is either turned into a cognition, or at leaſt before anſwer, 2 con 
miſſion is granted to cognoſce. Purpreſture is thought to be incurred by Incroach. 


ment upon the highways, and public rivers, as belonging to the King; but | 
could be inferred againſt no other than his vaſſal; and it being fo ordinary þ 
courſe of time to change the high-ways, or rather for the high- ways to change 
when there becomes any impaſſibleneſs therein, there are other ſtatutes appoint 
ed for ſecuring thereof upon far leſs certification than purpreſture ; ſo that I cr. 
ceive it could hardly be inferred upon that ground. Purpreſture was only found 
competent to be cognoſced, by barons, comprehending ſuperior dignities; by 
by none of their vaſſals or ſub-vaſſals, Parl. 1477, cap. 79. But now it belong 
only to the juriſdiction of the Lords of Seſſion, as all other recognitions do, 
XXXI. Craig hath largely and learnedly treated of other feudal delinquenctz; 
adducing the feudal cuſtoms of the neighbouring nations, and the opinions of 
many learned feudiſts thereupon, both generally, and particularly enumerxin 


the moſt ordinary delinquences, for which they hold vaſſals to loſe their fees; 


he doth alſo give his own opinion, how far theſe or the like would be ſuſtained 
with us, but adduceth little what had been ſuſtained. But this much in gene. 
ral, that itiores pence nobis ſemper placuere: and in concluſion, lib. 3. diegeſ. 6, 
$ 21. he makes ſuperiors loſe their ſuperiority, and the fame to befall to their vil. 
ſals, for the ſame delinquences, for which the vaſſals loſe their fee, to their ſu- 
periors, except what concerns the honour and reverence due by vaſſals to their 
| ſuperiors ; which therefore will not conſiſt with attributing the feudal delinquen- 
ces to ingratitude, which can hardly be underſtood to give riſe to the ſuverior' 
loſing his ſuperiority ; and therefore it muſt be from that mutual friendſhip and 
fidelity betwixt the ſuperior and vaſſal, arifing from the feudal contract. Since 
his time there hath ſcarce any thing been obſerved in relation to recognition, or 
amiſſion of infeftments upon feudal delinquences, except what concerns alie- 
nations of proper fees, or ward-holdings, without the ſuperior's conſent ; or what 
may concern recognition, as it is implied in forfeiture: fo that we are yet much 
left to infer the feudal delinquences, reſolutive of infeftments from the nature of 
| theſe rights: and tho' Craig hath not gone near the length of foreign feudiſts, in 
aſſigning the ſpecialities reſolving fees; yet if we ſhould go his length, there 
would be found few unquarrelable rights of ſuperiority, or property in the king- 
dom, but which might, in a conſiderable time, give ground to extinguiſh the 
right, either of the ſuperior or vaſſal : and ſince no ſuch thing hath been moved 
upon either part, the general acquieſcence of the nation muſt make theſe delin- 
quences reſolutive of infeftments, much narrower, and much more upon the 


vaſſal's part than the ſuperior's ; for our cuſtom hath never given the vaſſal the 


right of the ſuperiority, upon the delinquences of the ſuperior. 
All fees, yea, and liferents by infeftments, do neceſſarily imply an acknow- 


ledgment of the ſuperior, and fidelity to him, and thence only, and not from ge- 


titude ought the cauſes of diſſolving fees be deduced : for tho' pure donations 
are diſſolved by atrocious ingratitude, yet the moſt proper fees were never pure 


donations, but were from innominate contracts, do ut facias, and the ſervices due 


thereby were not by way of gratitude, but by way of ſpecial contract: and there 
is moſt of pure donation in the moſt improper fees, ſuch as blench and mot 
tification, which are almoſt allodial ; and yet the feweſt reſolutive delinquenc® 


are in theſe ; and feu-farms were at firſt granted for cultivating barren grounds, and 


paying a feu-duty, or canon out of them ; and where they have a conſiderable 


rent, they are far from being purely gratuitous, and are rather perpetual locati- 


ons. And in moſt fees of all kinds there are not only caſualities ad profits, 


but they are ordinarily granted by way of ſale for a competent price; and hens: 
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Tit, XI. Extinffion of Infefiments, &. 303 


ch Jelinquences reſolving them, ſhould neither be extended nor eſteemed e- 
do but ſhould be much more ſuſtained in proper fees, or ward holdings, im- 
+1 Ar erſonal or military ſervice, than in improper fees. Vet all infeftments be- 
EE e ron. and tenor of fees, they muſt have a reddendo and acknowledge- 
e * the ſuperior, and fidelity too, not only as obligements, but as reſolutive 
e implied therein; and therefore, wilful and open diſowning the ſupe- 
je by diſclamation, Or infidelity in breach of truſt, ſhould from the nature of 
the feudal contract reſolve the fame. 2 

XXXII. Tho' breach of truſt be a general term, the extent whereof is not de- 
termined; yet certainly it muſt import the vaſſal's being actor or acceſſory in con- 
ſpiring or in taking away the life of the ſuperior, or mutilating or wounding him, 
or in taking away his right of ſuperiority : under which acceſſion, may be juſt- 
= ly comprehended, the not revea ing to him of theſe hazards ; but this would not 
teach to the revealing of any loſs or detriment the ſuperior might have in his o- 
cher eſtate, or the concurring or acting againſt him therein, It may alſo be ex- 
tended to the conſpiring, or acting, or not revealing theſe things which might in- 
fer upon the ſuperior infamy, equiparate to death or wounds; but it ſeems not to 
import a duty in the vaſſal to give counſel to his ſuperior, or not to reveal his ſe- 
crets, neither inferring life, limb, nor fame; for tho' theſe be acts of grati- 


3 . 
— 
a 


= ly ſuch as owe military and perſonal ſervice. | - 5 

E [ſhall not determine how far breach of truſt in improper fees, could extend to 
the wife, children, and family of the ſuperior. But proper and military fees by 
ward-holding, do not only import fidelity, but aſſiſtance and council to the ſupe- 


blood of the ſuperior, zor 70© any infamy may befal him, or any great detriment 
nin his cſtate : and ſo will reach to deeds of hurt or diſgrace to his wife or children 
by adultery, fornication, or atrocious violence upon their perſons, or attempts 


caſe; and in caſe of a neceſſary flight, by overpowering, in not crying for help 
and relief; and in lawful war, in not concurring with him, or deſerting him, while 
with any probability of prevailing, he ſtood in fight, if the vaſſal were then near 
him; but it will not import his concourſe active in private quarrels by force of 
arms, which are not warrantabbe. 7 
XXXIII. In all caſes the ignorance of the vaſſ, 


neſs, will excuſe theſe delinquences, and (alſo) whatever he acteth in ſelf-defence, 
or upon provocation of the atrocious injury of the ſuperior, or by public authori- 
ty, or in the ſervice of his prince, or any anterior ſuperior in ward-holding : or 
when © the atrocious deeds are paſt from by the ſuperior, by owning his vaſſal after 
the knowledge thereof, or by a conſiderable time's forbearance to quarrel the ſame; 
eſpecially when in the mean time, either the ſuperior or vaſſal dies; but s tho' 
death obliterates crimes as to the puniſhment ; yet the right ariſing to the ſuperior 
in the fee, from 

. if the ſuperior were ignorant of the fact, or not in capacity to 
vindicate the ſame through public calamity, or his pupilarity or abſence; but by 
the mutual frien 


will import the paſſing by f deli ſpeciall he {tioned 
u tt g ormer delinquences, eſpecially when not queſtioned, 
uring the life of both W NE TR 


There are multitudes of ſpecialities propoſed by Craig, as delinquences reſolvin 
des not only in relation to the ſuperior, his perſon and family; but alſo of in- 
vading his houſe, 


beſieging the ſame, or entering it by force, or invading his pro- 
party, (which is : < 0 f 


ng to ſhow the ſuperor the marches of the fee, or denying any 

DE yi part 

e P. 3 | | | | 
but againſt, ee F. unleſs. F. be. 6 P. for. 


tude and friendſhip, yet they are not implied in the fidelity of all vaſſals, but on- 


lor, by which the vaſſal can be acceſſory to no atrocious deed againſt the life and 


thereunto; and may alſo extend to the revealing of the ſuperior's ſecrets, or not 
defending him againſt his enemies, or ſuch as attack him, or deſerting him in that 


al not being affected, or his weak- 


the delinquence, as a reſolutive condition, is not excluded by 
the vaſſal's death 


dſhip and ſtrict union betwixt ſuperior and vaſſal, ſmall evidences 


the ground of purpryſion, acknowledged by our cuſtom) or b 
enyimg or refuſi mag nr rene ee L E 


364 


being ſolemnly called to that purpoſe (which takes no place with us; for o 


Inſtitutions of the law of Scotland. Book II 


part of it to be holden of him ; or not ſhowing him his holding and invet; 


ture, 
Ur or. 


dinary cuſtom for ſuperiors as well as others, is to purſue improbations of the 


vaſſal's rights, wherein the certification is not the loſs of the fee, butt 
ſumptive falſity of the writs) or the denying to do juſtice to ſuperiors ; by 


he pre. 
t alſo In 


relation to the fee, if he waſte or deteriorate it: yea, in relation to the vaſtal's own 
perſon, as if he fall in inceſt, or if he kill his brother, or commit any Parricide 
or if he contract friendſhip with the enemies of his ſuperior : and generally, what 
ever may make him unfit or unworthy to attend his ſuperior, or to be in h; 
court: But none of theſe are implied in the fidelity of any vaſſal. There be a6 
ſpecial grounds of reſolution or extinction of fees by the particular nature or te. 
nor thereof, as feus become extinct ob non ſolutum canonem, and other fees are ei. 


tinct by reſolutive clauſes, as to both which we have ſpo 


Tnfeftments of property. F 51. 58. 
Craig es doth hold, that by t 


ken already B. II. Titk , 


he delinquence of vaſſals, conqueſt, or feuda nus 
become extinct and return to the ſuperior ; but heritage, or feuda vetera, do but 


become extinct as to the delinquent vaſſal, and his deſcendents, and is not return- 
ed to the ſuperior, but devolved to the next collateral of the delinquent vaſſal, de. 
ſcending from the firſt vaſſal, who would have ſucceeded, if the delinquent vafſl 
had died without iſſue, and who muſt enter heir to the delinquent vaſſal's prede- 


ceſſor; but in this the intereſt of the ſuperior is too far reſtricted; for we hare 


no cuſtom nor tenor to enter any perſon heir to a defun&, while a nearer heir i 
exiſtent, whatſoever his delinquence be, except parricide, Parl. 1 594, cap. 224. 
He doth alſo move this queſtion *, that if the vaſſal have committed a feudal deli 


againſt the ſuperior, and a public crime inferring forfeiture, whether the fee 


would fall to the King, or to the ſuperior, or if the firſt ſentence of forfeiture 


or recognition would prevail: but does not determine it. Yet the firſt delin- 


quence is ſufficient to extinguiſh the fee, if inſiſted in, and muſt give the pre- 


ference ; for the ſentence of forfeiture or recognition 1s but declaratory, and hath 


effect, not from the ſentence, but from the deed inferring it h. There is no di- 


| ference, whether the delinquence inferring recognition, was before the vaſſal ws 


actually entered, or after; but it is more queſtionable, whether the recognition 


arent ſhould ſurvive, he 
now ſo little extended. 
XXXIV. It hath been much an 


recognition can be incurred for any atrocious deeds done by ſub-vaſlals, whereby 


would he incurred by the deeds of the aparent heir in his predeceſſor's life; which 
could have no effect as to (the deeds of) collaterals, who are not aliaoqui ſucceſſur, 
| ſeeing they may be excluded by a deſcendent, which in men is always in hope: 
and if the heir apparent die before his predeceſſor, it can have no effect to exclude 
either his collaterals or deſcendents ; and it is more probable, that tho the heit ap- 
would not be excluded, ſeeing feudal delinquences ate 


d long debated, and is not yet decided, whether! 


the ſuperior might claim the right of the ſub-vaſſal's fee to fall to him by 


recognition; or, whether recognition can only be incurred by the deeds 


of the 


immediate vaſſal. There was a caſe in queſtion, where a ſub-vaſſal roſe in rebel. 
lion againſt the King, whereby his fee, as all his other rights, were confiſcated t 


the King by forfeiture, which could but confiſcate them as they 
ſon, with the burden cf all real rights of liferent, annualrent, or 
infeftments of the forfeited perſon : but if the forfeiture of the ſub- 


were in his pel- 
other ſubalte 


vaſſal did allo 


comprehend recognition, the ſub-vaſſal's fee would fall to the King, 
to his donatar, without any real right or burden contracted by the 


ſon, except ſuch as were confirmed by the King, either by a ſp 
or by that general conſent of the King, inviting all his ſubjects 


lands feu, by the act of Parl. 1457, cap. 71, (which would preſerve = OY 


ecla 


for 


and belong 
feited pet · 
| confirmation 


to ſet their ward- 
ch feus, 


being conſtitute before the act of Parl. 163 3 cap. 16. reſcinding that act the 


8 Craig, III. 6. 16. 


ibid. 5 17. 


uh See above, F 25. 5. t. 
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% 0 


1 ve vaſſils of the King and Prince,) as was found, Feb. 12. 1674, M. of Huntley, 
Nov 16. 1681, Campbel, And therefore, if recognition were implied in forfei- 


ture, in that caſe (of a ſub-vaſſal) it behoved to infer 2 general rule, that recogni- 
ton might be incurred by all atrocious deeds againſt gratitude and fidelity, commit- 
ted not only by the immediate vaſſal, but by all lubaltern- vaſſals, and would not 
galy be competent to the King, upon deeds of treaſon committed againſt him by 
bis ſub-vaſſals, but, by all deeds of atrocity done againſt any other ſuperior by his 
ſub-vaffels; as if his ſub-vaſſal thould kill, wound or betray his ſuperior ; ſo that 


the queſtion behoved to return, whether there were any feudal contract or obliga- 


tion of fidelity betwixt the ſuperior and his ſub-vaſſals; for if that were, then vaſ- 
ſals might fall in recognition by ſuch deeds, not only againſt their immediate ſupe- 
riors, but againſt all their mediate ſuperiors, tho never ſo many. For tho' the 


cue in queſtion be moſt odious and unfavourable, being rebellion ; yet it hath its 


proper puniſhment introduced by law and ſtatute; whereby the rebel loſeth his 


life, lands and goods to the King, to whom all his ſub'e&s owe fidelity, as ſub- 
jects, tho' all do not owe the feudal fidelity as vaſſals; and therefore, as in liferent- 
eſcheat, the fee returneth to the King, or any other ſuperior, with all its hail bur- 
dens, it ſeems ſo to return in the forfeiture of ſub- vaſſals: yet if recognition take 

place as to the King, it muſt likewiſe fall to all other ſuperiors, whatever way the 
land be held, whether ward, feu, blench or mortification (ar.d muſt cut off all real 


b.rdens 1 pon the land,) if they have not a confirmation or conſent of tht ſuperior, 
anterior to the deeds inferring recognition. We ſhall not therefore anticipate the 


public determination of this queſtion ®® ; if cuſtom hath determined it, that will 


take place : for all feudal rights are local, but there hath not yet appeared any cale, 
by which a donatar by his gift and preſentation, being infeft in the fee of the King's 


ſub-vaſſal forfeited, has excluded thoſe who had real rights from the forfeited 


perſon before the treaſonable fact, tho' much hath been diſputed upon the act of 
Parl. 1584, cap. 2. Concerning the quinquennial poſſeſſion of forfeited perſons, 
eſpecially from the laſt clauſe thereof, bearing, that no perſon preſented by the 


King to feu-lands forfeited, nor any vaſſal, of any feuer forfeited, ſhall be 
compelled to produce the acquittances of their feu-mail, or annualrents of their 


lorfeited lands of any year preceeding the forfeiture ; which doth clearly ac- 


knowledge, that when the feuer's right is forfeited, his ſub-vaſſal's right is not 


forfeited &. 


{8 "TITLE 


3 5 * The queſtion treated of in this ſection is, whether the forfeiture of the King's ſub-vaſſals is to be conſidered as 


a recognition of their feus, : ; $ * I 
A eee 2 or ſimply as a puniſhment introduced by law which affects ſub-vaſſals as jutjeets in 


bdered in the fame ſubjets, It is allowed, that the forfeiture of the King's immediate vaſſals is to be con- 
vaſſal xr ame light as recognition, and the forfeiture is not burdened with ſubaltern rights granted by the 

3 1 5 confirmed; but the learned Author here argues that the forfeiture of ſub - vaſſals ought to be conſi- 
n a different light, and ought to be ſubjected to all real burdens impoſed by the ſub-vaſlal. He gives his 
M. of Hunt] preisly upon this point, below, III. 3. 31. In the decifion here quoted, Feb. 12. 1674, 
« vaſſal bei this doctrine is expreſſed in the following words, ** Forfeiture of the King's immediate 
Che. of © upon the breach of his fidelity, is in effect recognition, whereby the fee returns without the 


0 


3 — deed of the forfeited vaſſal except ſuch as are preſerved by the Statute 1457. c. 71. But for- 


„ but with 1 are not the King's immediate vaſſals, confiſcates their ward-holdings as a penal fatute ; 


feiture in all cafe, n of all ſubaltern rights and deeds of the forfeited perſon.” By act 33. Pari. 1:90, for- 


treaſon is appointed ka declared not to hurt vaſſals or creditors, and by act 7. Ann. c. 20. the Engliſh law of 


k . 
ah See below, ILL : 4. N 
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Preſcription, where, of Uſucapion, 
ons, c. 


XXI. 


XXII. 


Perner is the common extinction and aboliſhing of all rights, and 
fore is reſerved here to the laſt place; the name and nature whereof w 
from the civil law, wherein preſcription is ſometimes largely taken 


Exception, where the 
ſcription took no place by | 


Inftitutions of the law of Scotland. 


Book 1], 


TITLE XI. 


Preſcription diſtinguiſhed and 
deſcribed. 

Uſucapion. 

The ſeveral times required to 
Uſucapion or preſcription, b 
the Roman law. : 

Requifites to preſcription. 

Bona fides requiſite to pre- 


ſcription. 


IWhetber be who doubteth of bis 


author's right, be in bona, 
or mala fide. 
Evidences of mala fides. 


The title requiſite to preſcripti- 


07. 


The motrves inductive of pre- 


ſcription. 


the civil law. 


The common rule of preſcripti- Y 


__onwith us. 


We beginning of preſcription 
of perſonal rights, with the 


D 


extenſions thereof. 
Preſcription of moveables. 
Preſcription is reckoned de mo- 


mento in momentum per 
tempus continuum. : 
Preſcription of heritable rights. 
Preſcription is not extended a- 


 gainſt the right of ſuperio- 


Preſcription runs not for te- 


nan's againſt their maſters. 


minors. 


Preſcription runs not againſt 


In our lon E reſcri tion bona | 
#4 4 Wy + ©, OP 
The titles requiſite in preſcripti- 


fides 7s not required. 


ons of heritable rights. 
Long prelcription ſecures wad- 
ſets, infeftments for ſecurity, 
teinds and long tacks, 
How far teinds can preſcribe. 


pre- 5 


XXIII. 
XXIV. 
XXV. 


XXVI. 
XXVII. 


XXVIII. 
XXIX. 


XXXIII. 


XXXV. 


long and ſhort preſeript. 


Preſcription extends to Patran. 
age and offices. 

And to thirlage and all ſo. 
tudes. 

Preſcription excludes all agi. 
ons of ho rogers and declare. 
tor, and is efefftual nn 
the King, „ * 


The ſeveral ways of interrupt 


on of preſcription, 


The way of interruption by th 


King, as to the rights of tle 
Crown, Contra non n. 
lentem agere non currit 
praeſcriptio. 3 
Annual preſcription of the pri- 
vilege of apparent heirs, 
Trienmal preſcription again 
the creditors of defundti, fir 
he creditors of the heir. 


| Triennial preſcription of ſpul- 


zie, ejection, intrufim and 
ſucceeding in the vice, mer- 
chants-compts, houſe-mai 


and removings. 3 


Quadrennial preſeription if tht 


privilege of minors, to fe 
| duce intra quadriennium 
| 
Quinquennial preſcription j 
 arreſtments, miniſters fi. 
pends, multures, rents of 
fenants removed, and lea 
reverſion of ſpecial adjudi- 
Cartons: : | | 


_ Septennial preſcription of 00 


Iu" ing s and ſummonſes jir 


interruptiun. 

Decennial preſcription of «f- 
prifings and general adju- 
dications. a 

Preſcription of twenty years 
of holograph bonds, mi ſhoes 
and ſubſcriplions in compt- 
books without witneſſes 


there- 
e have 
for a) 


. ght 0 
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Urt. XII. Preſcriptions, GC. 367 
I xception, but hath been - + to ” 1 1 ron in, - 
aſes, whereby all actions an caules are excluded, by con 4 of time; and ſo 
| Nor (cription had no further effect, man 1 —_— = po 5 in mon by 
exception, but 5 to recover poſſeſſion, being loſt, and could not conſtitute the 
* ert y. 
| | x 3 71 1 Preſcription did chiefly differ from uſucapion, by the ancient Ro- 
an law, that uſucapion did conſtitute property, and therefore is defined by Mecdeſti- 
Ss, /. 3. F. de uſucaprone 3 adjectio, vel acquifitio dominii per continuationem poſſeſſions 
tenporis lege definiti. To which deſcription the name doth agree; for, uſucapere 
el capere ex uſu aut poſſeſjtone, to take or acquire by uſe or poſſeſſion : but every poſ- 
EE (fon was not ſufficient, unleſs it were a poſſeſſion as proprietar, or for the poſſeſ- 
EZ for's own uſe only: fo detention of any thing in the name, and for the uſe of ano- 
ther, and for the poſſeſſor only in ſecurity, as a pledge or wadlet, cannot conſtitute 
property. 1 3 N . 
III. As to the time appointed for uſucapion, moveables are acquired by continu- 
al poſſeſſion for one year, Inſt. de uſucapion. in principio. And immoveables 
being in Lahy by the ſpace of two years: other immoveables by the ſpace of ten 
> years, againſt thoſe in the ſame province; and twenty years againſt thoſe out of 
the ſame province, Auth. male fider, C. de praeſcript. longi temtoris. From which 
common rule, ſome caſes of greateſt moment were excepted ; as firſt, public rights 
belonging to emperors and kings, which as all do agree cannot be acquired by uſu- 
capion or preſcription in leſs than thirty or forty years, and many think by no leſs 
tan an hundred years, or immemorial poſſeſſion. Secondly, Things belonging 
E to cities, which in ſome caſes could not be preſcribed without an hundred years 
= poſſeſſion, at leaſt without thirty or forty years. Thirdly, Things belonging to the 
church, againſt which no other can acquire by preſcription in leſs than forty years; 
and againſt the church of Rome by ſpecial privilege, by the ſpace of an hun- 
= dred years only. The recent Roman law hath taken off all differences betwixt 
@ uſucapion and preſcription, tit. C. de uſucap. tranſ. whereby in either caſe proper- 
ty is acquired: yet in the ordinary acceptation, preſcription, which is ſhort in 
moveables, is commonly called uſucapion ; but we make only uſe of the name of 
— XE! w Tn 
IV. In preſcription or uſucapion amongſt the Romans, were required three 
I things, continuation of poſſeſſion uninterrupted, bona fides, and a title, beſides the 
Kind of poſſeſſion, and time before mentioned. As to the Firſt, preſcription 
= 5 unqueſtionably interrupted by real interruption or diſcontinuation of poſſeſſion ; 
iss alſo interrupted civilly, by /777s-conte/?ation, proceſs, c. 
V. As to bona fides, or innocent poſſeſſion required in preſcription, it is common- 
ly agreed, that it is requiſite at the beginning of the poſſeſſion in ſhorter preſcrip- 
tions, but that it is preſumed in the longeſt preſcription. The civil and canon 
law differ in this, that the civil law requireth only bonam fidem at the begin- 
ning, fo that if any perſon acquire any thing from him, whom he believeth to 
be the owner thereof, and ſo believing beginneth to poſſeſs, tho' thereafter he 
underſtand that his author was not the true owner, yet preſcription doth proceed ; 
but by the canon law it proceeds-not : but if at any time before preſcription end- 
ech e knoweth the thing belonged to another, preſcription is impeded; yea, 
tno preſcription were ended, if the right of another appear, moſt of the ca- 
noniſts hold, that in foro conſcientiæ, the poſſeſſor is obliged to reſtore, unleſs the 
nowledge and forbearance of the owner, doth infer or preſume a dereliction of 


the th; 5 . 4 
be thing, or conſent, which takes no place in the caſe of the ignorance, or error 
the ener. 


* | 1 1 | ; - o 
e In either caſe it is contraverted, whether he who doubteth of his or his 
MNor's ri 


which an ght be bone fidei, or male fidei poſſeſſor. The common ground in 
thor's keln he is that the poſſeſſor's credulity and belief of his own and his au- 
wh 145 t makes bnam fidem, and his knowledge of the right of another, matazr, 

ch leemeth to infer, that he who doubteth, muſt be in mala fide, becauſe he 


believeth 


oO 
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believeth not his author to have had right; doubt and belief being contrarig. 


and upon the other part, he who only doubteth, cannot be ſaid to know the fight 
of another. The moſt rational conciliation is by this diſtinction, that doubr, 
being like the dubious balance, when it inclineth more to the belief of the pol. 
ſeſſors, and authors right, than of the right of the other; the denomination and 
effect is taken from the ſtronger, and he is ſaid to believe his own right, and cn 
no ways be ſaid to believe the right of another, whoſe doubtful opinion doth n. 
ther incline to his own right than the others; and contrarywiſe, when his pin. 
on inclineth more to believe another's right than his own. 

VII. Theſe things being hidden acts of the mind, it is very difficult to kny 
whois in ona fide or maa fide ; but bona fides is preſumed, unleſs a contrary proha. 
tion, or vehement preſumption be for mala fides, of which Menockzus, lib. 2, þ . 
bitrar. Jud. queſt. caſ. 225. relateth many, whereof theſe are the chief; Firſt, e 
who poſſeſſeth without a title is ever preſumed male fidei poſſeſſor. Second, 
Common fame in the neighbourhood, that the thing acquired belongs to another 
Thirdly, If it be intimated or declared to the acquirer, before he Acquired it 
that it was another's. Fourthly, The extrajudicial confeſſion of the acquirer, org 
witneſſes that the thing belonged to another. Fifthly, If the acquiſition be ng 
with obſervation of the ordinary ſolemnities. Sixthly, If the acquiſition be fron 
a procurator, and the acquirer did not ſee his warrant, albeit he had one. Seventh. 
ly, If the acquiſition be from a prodigal perſon. Eighthly, If the acquirer nate 
unaccuſtomed ways of ſecurity. And laſtly, By whatſoever the acquirer is obliged 
to know by law, nam ſcire & ſcire debere quiparantur in jure. 35 

VIII. As to the title requiſite in preſcription, thereby is not meaned a ſufficient 
valid title, which needeth not the help of preicription ; but a cojourable title is ſuff- 
_ cient ; as that which is acquired by emption ; the emption is title enough for pre 
ſcription, tho' the ſeller had no right; or that which deſcendeth from any other 
| ſucceſſion, legacy, donation, &c. And generally, whatſoever way property uſeth 
to pals, is ſufficient for preſcription, tho' it be not ſufficient alone to conſtitute the 
property, to which there is requiſite the author's right, and the tranſmiſſion there 
of; but to preſcription, the manner of tranſmiſſion is enough; for bona fies and 
continuation of poſſeſſion ſupplieth the reſt. 3 

IX. Preſcription altho' it be by poſitive law, founded upon utility more tha 
upon equity, the introduction whereof, the Romans aſcribed to themſelves; jt 
hath it been fince received by moſt nations ; but not ſo as to be counted amongk 
the laws of nations; becauſe it is not the ſame, but different in diverle nations 


as to the matter, manner and time of it; and therefore, nations under no commu 


authority, do not properly preſcribe againſt each other, albeit by Jong patients 
and not contradiction, their conlent may be interred, even by the law of nations 
The grounds and reaſons of preſcription, are firſt, public utility, ne dommat 
rum ſint incerta, neve lites ſint perpetue L. I. fi. h. t.: And alſo becauſe the Ja 
accounteth it as a dereliction of the owner's right, if he own it not, neither pur 
ſue it within ſuch a-time.. Go „ 3 
X. In the civil law tho' preſcription reacheth all kinds of things, moveable 1 
immoveable, yet with thele exceptions. Firſt, Thoſe things that are not in colt” 
merce, as they are not capable of expreſs alienation, fo neither of preſcripiot 
Secondly, Things ſtollen, whereunto, for utility's fake, to repreſs that frequel 
vice, the law hath ſtated an inherent and real vitioſity, that paſſeth with the oy 
ſtollen to all ſingular ſucceſſors ; and therefore tho ſuch things be acquired by a] ; 
title, tho' for a cauſe onerous, and an equivalent price, and by continuation, 
poſſeſſion bona fide ; yet preſcription taketh no effect becauſe of the inhere 
ofity. The like is to be underſtood of rapine or violent poſſeſſion: yet the = 
and profits of ſuch things belong to the bona fide poſſeſſor, rather by that right! ; 
followeth poſſeſſion, bona fide, of which formerly in the title, real rights, nw, 
preſcription. Thirdly, It runneth not againſt pupils by the civil law, tho bi 
think that zhat is not to be underſtood of their moveables: yet it runneth ag 
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| Tit. XII. Preſcriptions, &c. 369 
Tm ther minors, but they may be reſtored if they purſue for reſtitution in the time 
92 | 00 manner preſcribed in law. : 5 

kl. To come now cloſs to our law concerning preſcription, our common rule of 
oreſcription is by the courſe of forty years, both in moveables and immoveables, 
öbligations, actions, acts, decreets, and generally all rights, as well againſt thoſe 
T4 bent as preſent; we have not thole differences which we have ſhown were in 
B35 26 civil law; and becauſe our pretcription is ſo long, there is little queſtion with 
us, 4 bana file. But there muſt be continual poſſeſſion free from interruption, 
EZ ..d in lands and other fees, a title, of which hereafter. 


» 


| 1 which hath been corrected by our ſtatutes, 501 as to long and ſhort preſcription, 
BE ri, As to perſonal rights, in Parl. 1469, cap. 28. and Parl.1474, cap. 54. it is ſta- 
mute, That as to all obligations that ſhould be purſued thereafter, and that were 
EZ not then depending in law, before the making of that act; © that if the creditor 


take document thereupon, the ſame ſhall be preſcribed and of no avail :” which 
(ſtatute, becauſe it mentions only obligations, (that is to ſay, ſimple obligations) 
EZ was not extended to others, as contracts of marriage, Feb. 26. 1622, Hamilton: 
but afterward it hath been ordinarily extended even to contracts of marriage, where- 
uvpon marriage followed, Nov. 27. 1630, Lauder; Dec. 23. 1630, Ogilvie. It was 
alſo extended to teſtaments, June 19. 1627, Lindſays. And was alſo extended to 
= purſuits for tutor-compts; Hope, preſcription. It was alſo extended to all decreets, 
26. 1637, L. Lawers. 5 ** 5 
XIII. Preſcription of forty years was found ſufficient to conſtitute the right to 


ing a title whereby they had the bell, which is not neceſſary to be inſtructed, but 


of Aberchirdo. = 

XIV. Preſcription being odious, the forty years are accounted de momento in 
momentum : ſo that it is not the running, but the compleating of the forty years 
that makes preſcription ; and therefore, a writ blank in the month and day, ex- 


there was three quarters of a year wanting of forty years af inſiſting upon the 
purſuit thereupon, it was ſuſtained as not preſcribed, Dec. 23.1630, Ogiluie. But in 


dun utili, and fo no abatement for the time of troubles, or ſurceaſe of juſtice, even in 
the caſe of mortification to bead- men, June 30. 1671, bead- men of Magdalen-chapel. 


rights; and therefore not of a decreet of poinding the ground, Hope, preſcripti- 
on, Currier contra L. Louriſtoun x. Only it was declared, that no perſon ſhould 
be compelled to produce procuratories, or inſtruments of reſignation, precepts of 
Clare conſtat, or other precepts of ſeiſin of lands or annualrents, whereof the he- 
ritors and their authors, or liferenters, having liferents reſerved in their infeft- 
ments, were 1a poſſeſſion forty years together, their charters making mention of 
the reſignations, and the ſeiſins making mention of the precepts, the wanting where- 
of ſhall make no reduction, the charters and ſeiſins being extant, Parl. 1594, cap. 
218, The royal prerogative and hatred of treaſon did alſo introduce a kind of pre- 
33 ſcription in favour of the King, of lands come in his hands by forfeiture, the perſons 
b forfeited having been in poſſeſſion, and bolden and reputed heritable poſſeſſors for the 
I Jpace of five years, Parl. 1 584, Cap. 2. MICE — 


* The deciſion, as mark 


p | ed by Hope, is in the following words, © The Lords found that a decreet obtained in 
n 1015, fell not und 


mil er preſcription, Tuly 3. 1618, Geo. Currier contra L. of Louriſtoun.” There muſt be a 


i Go in Hope as to the date of the decrcet pleaded on, but it is not ſaid to have been a decreet of poinding the 
S'Ound, In an after-caſe, Ju 


lating to Cecreets in general, 


XII. By our antient cuſtom, there was no place for preſcription in any caſe, | 


« did not follow, or purſue the obligation within the ſpace of forty years, and 


tho' in foro contradictorio, and this ordained to ſtand as a conſtant practick, July 


ga bell in a kirk-ſteeple againſt another kirk, purſuing therefore, without inſtruct- 


H is preſumed from poſſeſſion in moveables, Dec. 7. 163 3, miniſter and kirk-ſeſſion 


prefling the year, was reckoned from the laſt of December that year; and becauſe 
regard of the length of this preſcription, it is accounted ex tempore continuo, et 


XV. Long after this ſtatute there was no preſcription of heritable and real 


5 A But 


ly 26. 1637, Lawers contra Dumbar, the above deciſion of Hope is referred to, as re- 
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flit. 
But preſcription of foity years is introduced of all heritable and other rok ©. 
Pol. 1617, cap. 12. where the heritors, their predeceſſors and authors oY lar! i 
ſeſſed land, annualrent, or other heritage by themſelves, their tenants, 0 Ws e 
thers having their rights, (as by liferenters, wadſetters, tenants) for the Rt Ez lande 
of forty years together, following the dates of their infeftments, without 2 EF] 
ful interruption, that ſuch ſhall not be troubled, purſaed, or unquieted b I 1 being 
Majeſty, and other ſuperiors and authors, their heirs and ſucceſſors, upon TI: 


ny ground whatſomever, except upon falſhood, providing ſuch heritors ſhey tons 
a charter to them or their authors, preceeding the ſaid forty years poſſeſſion, wit | e 
the inſtrument of ſeiſin following thereupon : or otherwiſe, where there is 0 d. R 5 
ter extant, that they ſhew inſtruments of ſeiſin, one or more, continued and fn; WEE ge 
ing together for the laid ſpace of forty years, either proceeding upon retours, g vx 
precepts of clare conſtat; where, by ſtanding together, it is not meaned unreduced E- is yer 
but that either the vaſſal lived and brooked by one ſeiſin forty years.: or if he I herita 
died, that the ſeiſin was renewed to his heirs ; and ſo continued not only th; if ere 


poſſeſſion, but the ſeifin forty years; in which the continuation of ſeifins canny 
be reckoned de die in diem; becauſe there muſt neceſſarily be an interval betwiy 
the death of the perſon firſt ſeiſed, and the ſervice of the heir to whom the law vines 
annum deliberandi, to conſider whether the heritage will be beneficial or hurtful, an 
accordingly whether he will enter or not, Feb. 15. 1671, E. Argyle. And alſo al 
actions upon heritable bonds, reverſions, contracts or others whatſomever, ( pre- 
feribe in forty years) except reverſions incorporate within the body of infeftment 
uſed by the heritors for their title, or regiſtrate in the regiſter of reverſions: 
which general clauſe was found to extend to actions of reduction of retours, tho i 
no other. heir had been retoured, the right of b'ood preſcribes not, but any perl 
may enter heir to his predeceſſor who died hundreds of years before; yet if any 
other were entered, he cannot after forty years, quarrel! or reduce the ſame by the 
general act of preſcription, Nev. 28. 1665, Younger, this retour was anterior to the 
ſpecial act of preſcription of retours, Parl. 1617,cap. 13 and was not included in lu 
ad, whereby only retours thereafter 7o be e:pede are irreducible, if not quarrelled 
within twenty years. In the former ſtatute it is declared, that ations of war- 
randice ſhall not preſcribe from the date of the bond, or infeftment whereupon 
warrandice is ſought, but only from the date of the diſtrefſs. 
XVI. But this preſcription is not to be extended againſt ſuperiors, upon ther 
vaſſals poſſeſſion forty years, tho' no feu, blench, or other duty or caſua it) by 
demanded by the ſuperior ; becauſe the vaſſal's right acknowledgeth the uper- 
or's right, and his poſſeſſion is alſo the ſuperior's poſſeſſion : yet all duties and 
caſualities due thereupon, not purſued within forty years, preſcribe, without pre 
judice to theſe due within forty years of the purſuit, Dec. 15. 1635, Stuart f 
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Gairntullie. 8 N F X. 
XVII. Which holdeth in tack- duties, which preſcribe as to the years prececd- forty 
ing forty, before the purſuit, but no other, March 10. 1627, betwixt two Glaſ- Wadi 
gow men, Spotiſ. preſcription, Stuart contra Fleming. Yet preſcription by poſſet- Wad 
ſing forty years, as part and pertinent, by an infeftment, was not elided; be- lief, 
.cauſe, before theſe forty years the poſſeſſor's author had a tack of the lands iN of te 
queſtion, Feb. 20. 1675, Counteſs of Murray, tho' in this caſe the land in queſti grou 
on had been ſeparatum tenementum by a diſtinct infeftment, but became part ® Th 
pertinent by being ſo brooked forty years. By this ſtatute preſcription of her the 
table rights, doth not only exclude other infeftments in property, but alſo annu- 75 
alrents, penſions, and all other rights; if the heritor poſſeſſed forty yea" free al 
thereof, July 22. 1634, Forreſter, where the office of forreſter and the fees there- rella 
.of were found preſcribed. Er e CY 
XVIII. From this preſcription there are excepted the rights of pupils and mi, 2 
nors, againſt whom preſcription runs not during their minority, ſo that they or to wh 
not ſeck reſtitution in integrum, as in the civil law; which exception 15 Poli ve 


Tit, XII. 
© ſurly expreſſed in the foreſaid ſtatute, and is extended to all other preſcriptions of 
FE ſonal rights or others, Sporr/. preſcription, D. Lennox contra be executors of A- 
=. _ Bea'oun. But there is no exception of rights mortified to pious uſes, as 
WS. ..-men, June 30. 1671, bead-men of M.gda/ae-chapel. Yet Herio:'s hotpital 
&} being founded to orphans and minors, and. ſo in the caſe of the foreſaid ſtatute, the 
= Lords found that preſcription could not run againſt them, Dec. 29. 1691, Thomas 
iſeer treaſurer of Heriot's Hoſpital &. 


Preſcriptions, GC. = 


XIX. In neither of the ſtatutes introducing long preſcription by forty years, is 


#4 there any mention Or proviſion, concerning the manner of the entry in poſſeth- 
on, whether it was 4% fide peaceable or lawful, but only that it have a title, and 
on, ve 3 a „ 

pe continued with interruption, 


XX. The title in heritable rights, being ground -rights of lands or annualrents, 


EZ i; very well diſtinguiſhed by the laſt ſtatute, betwixt conqueſt and heritage; for 
ET heritage which hath deſcended by ſuccefſion from a predeceſſor, is content with a 
more {lender title, 072. ſeiſins without the warrants or adminicles, but only bearing, 
cht they proceed upon retours, or precepts of clare co ſtat, providing that the 


poſſeſſion hath been by virtue of theſe ſeiſins; ſo that not only there muſt be 
offeſſion for forty years together, but ſeiſins conſecutive, proper to the ſeveral 


poſſeſſors during that time: but purchaters muſt not only have for their title a 
BE {clin preceeding the forty years preſcription, but if they found upon their pro- 
per right, they muſt alſo produce a charter preceeding the forty years. And 
therefore, tho' a purchater ſhould poſſeſs forty years, and ſhow his ſeiſin anterior 
W thereto ; yet would it not be a title for preſcription, unleſs he produce a char- 
ter before that time, where, by charter muſt not be underſtood a ſolemn char- 
ter as it is diſtinguiſhed from a diſpoſition or precept, but as it comprehends 
= thcle; for many valid infeftments have no charter, but ſeiſin proceeds upon the 
= precept of ſeiſin contained in the diſpoſition. And tho' a precept of ſeiſin were 
only ſhown as the warrant of the ſeiſin, the ſame with forty years poſſeſſion by 
= virtue thereof, would perfect preſcription ; for the ſeiſins of themſelves, without 


warrant or adminicle, are but the aſſertions of nottars, and not probative; yet 


@ they are ſufficiently probative, not only by the immediate warrant or precept 
| Whereppon they proceed, but upon the mediate warrant ; as if a ſeiſin be pro— 


duced with a bond or obligement to grant an infeftment conform to that ſeiſin ?, 
but purchaſers may well conjoin their own title and their authors; ſo that if he 


can ſhow in his authors perſons conſecutive ſeiſins for forty years, upon retours 


or precepts of clare cor-ftat, and poſſeſſion conform, it will be ſufficient : or it they 
cannot ſhuw ſuch ſeiſins and poſſeſſion in their authors for the whole forty years, 
yet if they ſhow the accompliſhment of forty years by their own ſeiſins and war- 
zants thereof, and poſſeſſion conform, theſe may compleat the preſcription. 


XXI. This ſtatute doth not only ſecure rights (fo) lands and annualrents, by 


ery pear peaceable poſſeſſion cum titulbo, but allo other heritable rights, ſuch as 
WA ets; | 


for regiſtrate or incorporate reverſions being expreſſed as exceptions, 
muſt be comprehended in the rule, and all infeftments for ſecurity or re- 
lief, which do imply a reverfion incorporate. It will alſo extend to infeftments 
of teinds ; for, tho' teinds be ſeparatum tenementum from the ſtock, yet both are 
e of the land; yea, infeftments of liferent, if poſſeſſed and unquar- 
55 SA orty years, ſhowing their ſeiſin and the warrant or adminicle thereof, 
3 7 ae would make the liferent right irreducible, or might perfect preſcripti- 

deing joined to the author's rights; yea, this ſtatute hath been extended to 


wadſets 


ong tac . 
g tacks of lands, teinds or others b, not to make them perpetual, but unquar- 


rellable during their time, July 14. 1657, college of Aberdeen. 
oe” Show — XXII. 


* This j | | 8 
to which t 2 was not final — The court afterwards altered the interlocutor, and found, that the minority 
and that in d. er in the ſtatute applies, is that only which ends at the minor's attaining twenty one years; 
See aboy 15 the tatute was to be ſtrictly interpreted. | | 


e, II. 3. 19. 1. h Below, $23. h. t. 
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XXII. A right to teinds may be preſcribed, as well as other rights, by fon WA 3 

years poſſeſſion ; but a right to bygone teinds, being founded in public law, or cen. 

ſcribes not, except as to the bygones before forty years; and the poſſeſſor A. WE :« to 


preſcribe an abſolute immunity and freedom from payment within the fort 


—=— years 
and in time coming, ſeeing all lands in Scotland by law are liable in wind en #} 4 Pri 
ſuch as never paid any, being cum decimis inclulis, or belonging to the Cyſtertic Hl w 
order, templers and hoſpitallers, or gleibs, Feb. 7. 1666, E. Panmure, I.G. 

XXIII. This ſtatute is alſo extended unto rights of patronage, or offices whi, WS thovs 
are heritable-rights, tho' they be not always conſtitute or continued by Infeftment mons 


yet forty years poſſeſſion by the original right in the firſt acquirer, or by the ch. r © 
tinuation in their ſucceſſors, doth eſtabliſh their rights againſt all quarrelling h . dbence 
reduction or declarator. Yea, this ſtatute is extended to long tacks, which ifcl Mi 
with forty years peaceable poſſeſſion, either in the tackſman, or his aſſignies gt 
their heirs who need no ſervice, cannot be quarrelled, but ſtand valid, not on 
for theſe forty years, but for all ſubſequent years unexpired : as was found in; 
tack of teinds, tho' ſet without conſent of the patron, and the bolls liquidate tg 
ten ſhillings, Ju 7. 1677, Parſon of Pręſtonbaugb. July 14. 1675, Cillge o 

„ „ V „„ 
XXIV. It is alſo extended to thirlage and multures, with any antecedent admi. 
nicle, as by inrolment of court ©; and generally to all ſervitudes, tho' there he no 
more antecedent title, but part and pertinent of the dominant tenement, either ex- 
preſt or implied; as was found in the caſe of a paſturage and ſheilling, albeit there 
was produced an old tack, bearing, to be granted to the poſſeſſor, or his prede- 
ceſſor, Nov. 27. 1677, Grant of Ballindalioch. Whereupon it was alledged that a 
tenant poſſeſſing by tack from his maſter could not preicribe againſt him, which 
was not reſpected in this caſe, nor in that of the Counteſs of Murray, Fb. 20. 
1675. But all annual preſtations preceeding forty years preſcribe, tho' conſtant: 
ly paid for thirty nine years, every year being a ſeveral obligement, tho' in one 
_ writ, and preſcribes ſeverally, Jan. 19. 1669, E. Athol. It holds alſo in annual 
rents, July 22. 1671, and Feb. 7. 1672, Blair of Bethaick. But it cannot be ei- 
| tended to preſcribe againſt a ſuperior, for not payment of the reddends *, becaule a 
right of property cannot conſiſt without ſuperiority, unleſs there be a right taken 
from another ſuperior. CT VH i 
XXV. Preſcription doth not only exclude the preference of other better right, e ca 
which if infiſted upon within preſcription, would have been preferred as anter- c itatio 
or, and the poſterior right thereby reduced as à non habente poteſtatem; but al 3 comp 
ground of reduction by the King, or other ſuperiors or authors, is excluded; 0 3 ſuſtain 
that the neglect of the King's officers cannot be obtruded by the act of Parliament Wh priv 
declaring that their neglects ſhall not prejudge the King; neither any nullity u courſe 
the titles of preſcription, except it be in the eſſentials thereof: fo, prelcriptiol Nor in 
cannot ſuſtain a perpetual tack without iſh, which is eſſential thereto ; nor a fei party 
fin without a ſymbol, generally or particularly, or not given upon the gound ot mons, 
the land. But all requiſites in rights introduced by cuſtom or ſtatute, and not eſ- in a T6 
tential thereto, are cut off by preſcription.” 5 oy ſuer, 
XXVI. The main exception or reply againſt preſcription, is interruption, nol back e 
only by the diſcontinuing the poſſeſſion of the whole, but alſo of a part, WAI of the 
was found ſufficient to interrupt the preſcription as to the whole; as an infeftmelt = 2painſ 
of thirlage and poſſeſſion of corns growing upon the lands, was found ſufficient © = bee e 
exclude the preſcription of the multures of all grain, June 26. 1635, L. 10 don d. 
ſoun *. 8o likewiſe, payment of annualrents within forty years, interrupts P' and k 
ſcription of bonds, and that not only as to the party paying, but payment — WE 
| 8 _— ItNo 
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was plead- = 
F felling | 

«A = = [ 
ſtriction a Th 


In this caſe a thirlage of omnia grana creſcentia was conſtituted by writ. Preſcription of exempti0n 
ed, as to ſuch corns, as were not grinded by the defenders, becauſe for forty years they had been in - 0 
ungrinded corns multure free. The defence was repelled, and it was found ſufficient to ſupport the total à 
that the defenders had always grinded apart of the corns growing on the lands. 


See above II. 7. 16, med, d Above 5 16. 5. t. 
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ry -1cinal debtor was found to interrupt preſcription as to the cautioner, who 
be ßen 7 nor was purſued during the ſpace of forty years, Dec. 18. 1667, Ni- 
25 —_ Pu 4 an annualrent conſtitute out of two tenements, was found unpreſcribed 
Ss 4 by uplifting the annualrent out of either, tho' the one was now forty 
= ts Lande of a ſingular ſucceſſor, June 22. 1671, Lo. Balmerino. 
pf ſer tion is ordinarily interrupted and excluded, by the dependence of any acti- 
1 Ge the right might have been taken away or impeded, Hope, patronage 
2 7 60 wurchie contra Campbel; * Idem, tacks and tenants, Carnoufie contra Keith, even 
e there was only the firſt ſummons without continuation, or ſecond ſum- 
ns, Feb. 17. 1665, Butter; yea, though the purſuer paſt from the ſummons 
Ns loco & tempore, Hope, removing, Douglas contra Lo. Herreis ; or by a transfe- 
rence, though reducible, becauſe not proceeding upon the right title; ſeeing 
the right title was alſo in the purſuer's perſon, July 26. 1637, L. Lawers. The 
luke though the purſuit might have been excluded for want of ſolemnity, in the 
ereccutions of the ſummons, in re aniiqua, where the cuſtom of execurtons was not 
BE clear, Nov. 25. 1665, White. Vea, Preſcription againſt an annualrent was found 
WW interrupted by a poinding of the ground, though therein the heritor was not call- 
cd, June 15. 1666, Sinclair. 3 5 8 3 
= Preſcription was alſo found validly interrupted, by a charge of horning upon 
he bond in queſtion, albeit proceeding only upon ſummary regiſtration by the 
clauſe in the bond, and by no citation, y 21. 1629, Morris, But warning, 
whereupon nothing followed, was not found a ſufficient interruption of an old tack- 
duty, Hope, poſſeſſion, Bruce contra Bruce; Idem, March contra Keir, Neither was 
it found ſufficient, to interrupt preſcription of the firſt part of a mutual contract, 
that action was uſed upon the ſecond, which ſaved the ſecond from preſcription ; 
ſeeing the party concerned in the firſt, neither uſed action or charge thereupon, 
nor founded exception upon it, when purſued by the other party, Nov. 27. 1630, 
Lawder, Interruption was alſo ſuſtained upon a citation, at the inſtance of a par- 
ty not then entered heir, being entered thereafter within the years of preſcription, 
24th July 1672, Edingtoun. The like upon a ſummons of reduction upon mi- 
nority, though it was not filled up within forty years, being inſinuate in the title 
of the ſummons, that minors have intereſt to reduce deeds to their leſion, July 
14. 1669, E. Mariſhal. oo a od 0 | 
But interruption in the caſe of an inhibition, was not ſuſtained from the citation 
in a ſummons of reduction, but from filling up of the reaſon which was 
& caprie inbibitionis, Feb. 11. 1681, Kennuay. And it was ſuſtained upon 
citation upon the ſecond ſummons, being only a day before the year was 
= complete, albeit the firſt ſummons ſhould be found null, and 27 was alſo 
© tained upon the firſt ſummons, though the citation was at the market-croſs upon 
= a privileged warrant, purchaſed upon pretence that non fuit tutus acceſſus, paſt of 
courſe among the common bills, and the reaſon of the privilege was neither true 
nor inſtructed, and though the execution bore not a copy left at the croſs, the 
party adding that, and abiding thereby as truly done by the executor of the ſum- 
mons, July 6. 1671, MacCrae. Interruption was alſo ſuſtained upon a citation 
m a reduction in ænnο 1630, albeit the Executions bore not the name of the pur- 
ſuer, but © the purſuer within mentioned :” And were not written upon the 
back of the ſummons, but upon a looſe ſchedule : and the citation was in the laſt 
of the thirteen years excepted from preſcription, againſt a party of great quality, 
« whom, many interruptions. were like then to have been uſed, /o that 
5a ates might have belonged to a different ſummons : the uſer of the interrup- 
= 1 that he received the ſame from his father, or amongſt his evidents, 
6: 1 not that they were the executions of any other ſummons, Teb. 11. 
9 Muir, But interruption was not ſuſtained upon ſummary regiſtration, 
out citation or charge, Jan. 12. 1672, Jobnſtoun. And interruption by warn- 
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ing and citation thereupon to remove from a ſalmond-fiſhing, was not foung , ARG c 
fectual in a competition betwixt two parties, both being then : acquirendg . 9 nfe 5 
ne, by preſcription, and neither having a ſufficient right conſtitute before, ante 1 | . | 
the party warned and cited, had diſcontinued his poſſeſſion for a year at 10 | 0 lige Fi 
Jan. 13. 1650, Brown. | oO 
XXVII. Preſcription as to the King, was found ſufficiently interrupted N = bh ep 
King's letters, publiſhed at the croſs of the head-burgh of the ſhire, where, ' e 
lands in queſtion lie, without citation or charge, March 29. 1630, E. Me 5 1 
There was then an act of ſederunt made penult of March 1630; upon a Jt 1 72 x 
from the King to the Lords of Seſſion, bearing, * that in reſpect by the ag n A 409 
« preſcription, 1617, All heritable rights cled with forty years poſſeſſion, , a ng 
e declared irreducible, unleſs they had been quarrelled within the ſpace of ] 


it. 


« years preceeding that act and liberty granted, to intent actions within the 1 4 
ct LE 


of thirteen years after the date of the ſaid act, to interrupt preſcriptions, Abe again 
there had been no interruption for forty years before the ſaid act; and his ;» an 
jeſty reſolving to uſe interruption within the ſpace of thirteen years, of & implc 
done to the prejudice of the Crown, for preſervation of his Majeſty's right at BS XxX) 
actions competent to him and his ſucceſſors, for that effect, ſeeing a mul. . 

* tude that may be concerned therein, cannot commodiouſly be ſummoned ye. 


cc 


cc 


„ ſonally, or at their dwelling-places, within the ſaid thirteen years, which wer moſt 
ce to expire in June 1630. And it being neceſſary that ſome ſolemn act ſhoul wher 
ebe done, to teſtify the King's will and reſolution, to proſecute actions, in hi favou 
« own time, which could not be more properly and conveniently done, nor“ ceſſor 

e inſerting and publiſhing as follows; therefore his Majeſty appointed his &: | the \ 


e claration for proſecuting his rights, to be inſert in. the books of ſederunt, 1 liber: 
< letters thereupon directed, to be publiſhed at the market-croſs of Edu ly ind 
and other places needful : and defired the Lords to declare the ſame, to hat = time 
« the force of a legal and lawful interruption.” Which the Lords enacted s that 
be done accordingly, as to the particulars therein contained; and iffued letters RE defur 
publication at the market-croſs of Edinburgh, and other market-crofſes of the RF X 
kingdom, where the lands and baronies lie, or where the perſons intereſted ther. {ET ed t- 
in reſide, and at the ſaid market-croſs of Edinburgh and pier of Leith, for thel 

without the kingdom: which act of ſederunt was ratified, Parl. 1633, cap. li. 
Which letter and acts, extended to his Majeſty's annexed and non-annexed pit 
perty, whereof the farms, duties, and feu-farms were compted for in excheque, We 
fince the month of Augufl 1455, and to the principality, and to the eren d preßt 


benefices, ſpirituality or temporality, patronage of kirks pertaining to his Mately 3 dil 
and his predeceſſors ; regalities and heritable offices, any of the ſaid particulat cen. 
being unlawfully diſponed againſt the laws and acts of Parliament; and likeuit = year 
againſt changing of ward in blench or taxt-ward, granted by the King or I I char 
predeceſſors in their minority, and not ratified by any King or Prince in their n. we ſum 


jority; and but prejudice to any perſon of their lawful defences in actions to 0 
intented by his Majeſty thereupon. 3% oy, oo Il 
In preſcription this is a general exception, contra non valentem agere non Cu 
prejcriptio, becauſe the reaſon of preſcriptim, which is particularly expreſſed it f. 
act of parliament, is, * the not following the right ;” and therefore not t0 be „ 
counted, till it could be followed ; as in obligations of warrandice, the preſcrip""" nn « 
accounted from the diſtreſs or evittion. And therefore bonds preſcribe not fron = 
their dates, but from the term of payment, Feb. 17. 1665, Butter. Ji * y 
1675, Bruce. And inhibition preſcribes from the date of the laſt execution, , « | 
not from the regiſtration, Feb. 19. 1680, Lutefcot *. So preſcription of an ob _ =D 
ligement by a cautioner in a contract of marriage, obliging to employ a ſum 7 Bn 
a wife's uſe, found only to run from her huſband's death, July 5. 1605, * . xd 
And likewiſe preſcription was not found to run againſt a party to take ary = 
ci tf infe I 


| | | | 
* Preſcription againſt an inhibition runs, from the time the deed contrary to the inhibition, became pub 
appriſing, infeftment, c. Falconer, Nov. 22. 1682, Moultray. 
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nent ſeeing be had given a liferent- right, which would have excluded 
1 im from any action that could have attained poſſeſſion, and that he was not ob- 
9 1 -d to uſe declarator or reduction in this caſe, more than in the preſcription of 
bonds from their dates, Feb. 28. 1606, E. Lauderdale. The like, Jan. 17. 
1052, Dung. Feb. 5. 1680, Brown. Yea, Preſcription was found not to run 
7 1 att a party forfeited, and ſequeſtrated by the uſurper, who poſſeſt his right 
uy tion for eight years, which years therefore were deduced, Jan. 25. 1678, 
$8 T auderdake But where a party was not forfeited, but durſt not appear during 
3 the uſurpation, he was not found von valens agere, ſeeing he might purſue by a 
| | procurator or aſſigny, July 24. 1678, Colonel Whitefoord. Yea, Preſcription 
was not extended to the liferent of a wife, in a ſum payable to her, and her huſ- 
band, the longeſt liver, and 70 the huſband's heirs, tho' the ſtock was preſcribed 
1 againſt the huſband, who neither infiſted, nor got annual for forty years; but not 
a gainſt the wite's intereſt for the annualrent, during ber life, though the {um bore 
no annualrent, yet the wife was found to have right to uplift the ſum, and to re- 
imploy it for her liferent uſe, June 22. 1075, Gaw. = 3 
XVIII. Our ſtatutes have introduced ſeveral ſhort preſcriptions, as the rights 
to which they relate do require, which we ſhall ſhortly repreſent, not according 
co the time they were introduced, but according to the time of their endurance, 
moſt of them occurring to be conſidered in their proper places, with the rights 
WE whereto they relate. And fir/t, our law hath introduced the annus deliberandi in 
ta our of heirs, becauſe if once they enter or immix themſelves in their prede- 
= ccfors heritage, they become liable for their whole debts, though far exceeding 


ame worth of their heritage; and therefore the heir apparent hath a year to de- 
WW liberate whether the heritage will be profitable, during which, he may not on- 
p inquire, but may purſue actions of exhibition ad deliberandum t, and if for that 
mine they forbear, they are free of all actions againſt them or the heritage during 
that year; and therefore, that privilege preſcribes in a year and a day, after the 
JV Ee 
XXIX. Secondly, By the act of Parl. 1661, cap. 24. There is a preference grant- 
dd to the creditors of defuncts, preferring them to the creditors of the heir or ap- 
parent heir “; ſo that all diligences by the creditors of the defuncts, againſt the de- 
„Vuncts eſtate, ſhall be preferred to the diligences, for debts contracted by appa- 
„ent heirs, providing the ſaid diligences of the defun's creditors, be compleat 
„ Vithin three years after the defunct's death. Albeit the being compleat be not ex- 
4 preſſed in the ſtatute; yet by the deſign thereof, it muſt be ſo underſtood : for if 
% diligences inchoated in theſe three years, tho' perfected thereafter, would be ſuffi- 
WW cient, the preference would not be for three years, but might come to be for forty 
bears. Complete diligences are appriſings, or adjudications with infeftment, or a 
b charge againſt the ſuperior to infeft, poinding, and decreets for making arreſted 
1 ſums or goods forth- coming. And by the ſaid ſtatute, diſpoſitions by heirs or ap- 
*borent heirs of the defunct's eſtates, are declared not to be valid againſt their pre- 
: z deceſſors creditors, unleſs made a full year after the defuncts death ** ; there- 
a tore this preference of the defunct's creditors preſcribes in three years, or rather 
il Y in two years, becauſe within the year of deliberation they cannot purſue, unleſs 
* . 3 the 
0 ; 4 A privilege ſimilar to this was given to the creditors of defi &s by the civil law, L. 4: ſeharationi 
as Y , which expired in five years, 7 1. 13. ed. 8 8585 | . „ 859 
25 = Iſt edition adds, “ ſo that after that year the heirs diſpoſitions are not limited, tho' they ſhould prefer their 
and - pes bal to the defun&'s, and therefore the defunct's creditors had need to uſe inhibition, or inchoat their 
ob- 7 tho” they e 8 to enter heir, which may be done within the year of deliberation; they may alſo arreſt. 
for an p 3 in purſuits upon any of theſe or other grounds, till the year paſs; for this act doth 
1 1 l 5 * of the creditors of the defunct, to the voluntary diſpoſitions granted by the heir 
15 wms own fer" yams = kin ON to the legal e of his own creditors. But diſpoſitions by the heir to 
y his I are rieducble tho? ee 8 ron wow _ _ good, Hercus NO 144. and 773. Gratuitous diſpoſitions 
ment I Below III. 3 year, 4 34 
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| the heir enter or immix ; and therefore this privilege preſcribes in two years if 
| ter the year of deliberation *. 
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XXX. Thirdly, There is a triennial preſcription of ſpuilzies, ejections, ntruſions are 
| which comprehends ſucceeding in the vice of parties removed, Parl. 1579, c Cab. 
| $1. This preſcription by the ſtatute, runs not againſt minors. And this pu. = 2 
| | ſcription doth not take away the right, but only the privileges of the action a; pro. 5 priſin 
| ceeding upon a ſhort citation, and the oath in litem, allowed to the party injured, i "4 either 
| declare his loſs, and the violent profits; but hinders not the reſtitution, or 8 4 preſc 
very of the thing, with the ordinary profits. There is alſo a triennial pr. 8 
ſcription of merchant compts, houſe- mails, ſervants fees, and the like, which j =” " 
only as to the manner of probation, that if theſe be not purſued within three yea 1 ane © 

from the time they are due, witneſſes ſhall not be admitted to prove the ſame, hit 1 ſaid 
only writ or oath of party : But in this preſcription, minority is not excepted 18 
Parl. 1579, cap. 83. which is not extended to rents of lands in the county, © {cript 
Jen. 20. 1627, Roſs. In both theſe preſcriptions (if actions be intended 2 what 

within the preſcription of three years) cuſtom did not limit theſe aRiong E {cript 

to three years; but they continued for forty years, which might have much 8 UK 
more conveniently been cut off by three years; for thereby the action which i; . 
acceſſory, was more privileged, than the principal right, to which it is acceſso- 5 

ry, which is amended in part by poſterior ſtatutes, as to ſubſequent caſes; for 3 

by the g. act Parl. 1669, all ſhort preſcriptions wherein there was action intent- 2 

ed debito tempore, the ſaid action ſhall preſcribe in ten years, except it be waken- 4 

ed every fifth year, minority being excluded: the like is extended to caks WR 
preceeding the ſaid act, if not renewed, as is therein preſcribed, Parl. 108; J 
cap. 14. There is another triennial preſcription in removings, that if they he 5 

not purſued within three years, they can never be purſued thereafter upon IF 

the ſame warning, wherein minority is not excepted, Parl. 1579, cap. 82, 

This preſcription was not reckoned from the date of the warning, as being uncer- 

tain, but from the term, to which the. warning was made, Feb. 6. 1629, 8. 
La. Borthwick. „„ „ „ ff.. 8 | 
XVXXI. There is a quadriennial preſcription againſt minors not purſurngs, to te- * 
duce deeds done by them in their minority to their enorm leſion, from their age WE 2 
of twenty one complete, to their age of twenty five complete, but theſe actions . "By 1 
being intented within that quadriennium utile, did laſt for forty years, till the fi By 20 
late act of Parliament anent preſcription and interruption #, xk. wr 

XXXII. There are ſeveral quinquennial preſcriptions ; as firſt, all arreſiments ” Attic 


upon decreets preſcribe five years after the dates thereof ; and arreſtments upon 
' dependences preſcribe in five years after ſentence, upon the dependence, if the 
ſaid arreſtments be not purſued or inſiſted upon, during that time; by the faid 
act, Parl. 1669, cap. 9. Secondly, By this ſtatute miniſters ſtipends and multures 
not purſued for within five years after they are due, and likewiſe mails and du- 
ties of tenants, not being purſued within five years after the tenant's removal, 
preſcribe, unleſs the ſaid ſtipends, multures, mails and duties, be proved reſting 
by oath, or ſpecial writ, acknowledging what is reſting ; and that all bargains 
concerning moveables, or ſums of money, probable by witneſſes, ſhall only be 
probable by writ or oath of party, if the ſamin be not purſued within five year 
after the making of the bargain, and all ſuch purſuits, and grounds thereof prc- 
ſcribe, unleſs they be wakened every fifth year **#, 


nial preſcription of the legal reverſions of ſpecial adjudications, whereby 5 . 


* By this ſtatute, actions upon ſuch grounds of debt as preſcribe in three or in five years mult be wakened 


every five years; by which the obſcurity of the former ſtatute Parl. 1669, cap. 9. was removed. ; 
he acts of Parliament for preſcription of interruptions do not ſeem to relate to actions brought Wit 
yuadriernnium utile. | | | | | 
None of theſe preſcriptions introduced by P. 1669, c. 9. run againſt minors. 
ff Below, III. 5. 13. s F. Poſſeſſing. 
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rifings ; and there is a ſeptennial preſcription of citations uſed for interruptions, 


vither in real or perſonal rights, which, if they be not renewed every ſeven years, 


-eſcribed by the act of Parliament 1669, cap. 10. 
: XXXIV. There is likewiſe a decennial preſcription of reverſions of appriſings 


to which they were prorogued by the act of debtor and creditor 1661, cap. 62. 


and of general adjudications, when the adjudger cannot get a ſpecial one, by the 


5 ſaid act Parl. 1672, cap. 19. | 


XXXV. And by the ſaid act, Parl. 1669, cap. 9. there is introduced a pre- 
ſcription of twenty years of holograph-bonds, and holograph-miſſives, and ſub- 
ſeriptions in compt- books without witneſſes, unleſs the verity of the ſaid ſub- 
{criptions be proved by the defender's oath ; by which manner of probation, there 
is action competent, till the long preſcription of forty years *. : 


The End of the Second Book. 


Fo - ee 


* Sir Geo. Kenzie, in his obſervations, tells us, that the Parliament refuſed to include bills of exchange under 
this 20 years preſcription ; ſo it was adjudged Feb. 4. 1692, Balquhan. Le | 


By act 57. Ja. IV. ſummons of error againſt inqueſts on retours, preſcribe in three years, excepting the years 
of minorit. 5 | N | I | | | - 


By act 6. P. 1701, actions of wrongous im 
ſed, they preſcrbe, if not inſiſted in yearly. = | 
By act 5. P. 1695, cautionary obligations preſcribe in ſeven years. 5 

By act 9. P. 1696, actions on tutory and curatory accompts, at the inſtance of minors, and the contrary actions 
at the inſtance of tutors and curators, preſcribe in ten years after majority; but this preſcription does not run a- 


gainſt minors. | 


Actions for reducing retours preſcribe in twenty years, P. 1617. c. 13. 


XXXIII. There was a ſeven years preſcription of the legal reverſions of ap- 


priſonment preſcribe, if not raiſed within three years, and when rai- 
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E ll. What rights are not tranſmiſſible. 
= Il. Theriſe of affignations. 
= IV. The tenor of alſignations. 


v. The conveyanceof blank-bonds, &. 
XXII. 


= VI The riſe and effect of intimations. 
© VII. The ſeveral ways of intimation. 
VIII. What affignations are perfected 
s poſſeſſion, without other inti- 
3 mation. 
IX. Other ſupplies of 1 intimation. 

X. Tutimations to correi debendi. 
XI. Intimation is not neceſſary to 


= XII. Nor 7 orders of merchants. 
XIII. Nor to judicial aſſignation, by 
= eopprijng, &c. 

XIV. Ner to the legal offi ignation, jure 
2H mariti, by marriage. Nor to 


retroceſſ ions of alſignations not 
_ intimated. 


XV. Nor againſt the cedent, his heirs 
r executors, even 750 creditors. 
XVI. 


To w_w rights aſſignations ex- 
ten 


Afrgnations of debts carry inbi- 


bitions, &c. tho" not expreſſed. 
XVIII In what caſes 64 


XVII. 


proves againſt his aſſignie. 
XIX. Alfignations intimated before the 


cedent's death, gives ſummary 
execurion, 


All exceptions againſt cedents be- 
Jore i mimation, are relevant a- 


gainſt a Enes. 


XX. 


BOOK II. 


1. 7 he ſeveral conveyances of 2 'obts . 


rights regiſtrate for publication, 
as aſſignations of rever/ſions, &c. 


the cedent's oath 
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379 


IT. I. 


I Aſſignations, where, 01 Arreſtments, and Actions for making 
| forth- coming. 


The Hebt of back-bonds, diſ- 


charges, aſſignations of dif- 
poſitions before infeftment; 


of appriſings during the le- 


gal. 


. Alf gnies by tutors have no 


execution till the tutor- 
compts be made up. 

How far aſſignies to mutual- 
contracts may be debarred 
fill performance of their ce- 
dents part. 

Arreſtment granted by judges 
 Juperior or inferior, how 
far effefual. 

The effeft of arreſtments made 
in the debtor's own hand. 

Arreſiment 1s perſonal. 

 Arreſtment is not efectual 
for, or againſt heritable 
fums by infefiment, e 
made moveable. 


Rents or annualrents are 1 


ways arreſtable. 


| The effect of arreſiment of 


rents, annualrents, or other 


ſums laid on before the term 
of payment. 


We effect of arreſiment laid 


on in the hands of factors. 


Arreſtment extends only to the 


debts due by him in whoſe 
hands it was laid on. 


Arreſtment makes the Jubjer 
litigious. 


XXXIII. The 
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tions. The like is done amongſt merchants, by orders, whereby 


be to his own behoof, it is properly an aſſignation. And in favour 0 


XXXIII. The order and tenor of logins XLI. 
1 _ arreſtments. | 
XXXIV. In what caſes arreſtments laid 
on for ſums due by decreets, XLII. The decreet for making fir, 
are logſable or not. coming, only, doth trons 
XXXV. Theeffefof logſing arreſtment. the right. p 
XXXVI. The order of actions for ma- XLIII. But aſſignations dh trove 
king forth-coming. the right, when intina 
XXXVII. Exceptions in the actions for _ without further diligens, 
making forth-coming. XLIV. If the arreſiment be trix 
AXXVIIL The effect of arreſiments for the intimation, hy far 
making moveable goods forth- preferable, _ 


The oath of farties jy wh 
hand arreſtment 


| 15 ma 
muſt be ſpecial. 


coming. 1 XLV. How aſſignations are complete. 
XXXIX. The (ect of arreſtment of ; ed by intimation, citalin, 
. „ charge, poſſeſfon, or carr. 
X.. He to whom payment is made  boratton, 
after arreſiment is liable to XLVI. The preference of arreſmet 
16 tore. N in COMperitions, 


H AVIN G now gone through all the ſeveral kinds of private rights, pet 


ſonal and real, both as to their nature and conſtitution, and as to their ex. 
tinction and deſtitution; we are now come to the ſecond part of our deſign pro- 


poſed, which is the conveyance and tranſmiſſion of theſe rights, which Rand i 
force, and become not extinct ; for the extinction of a right is no conveyance 


of it, ſeeing thereby it ceaſeth to exiſt. 85 5 3 
I. Rights are conveyed, or derived, either amongſt the living, or from the 


dead; and in both, the conveyance is different, in perſonal and real rights, and 
in moveable and heritable rights: the conveyance amongſt the living, of per- 


nal rights, is by aſſignation, of real rights by diſpoſition, and promiſcuouſly of 
both by confiſcation ; conveyance of right from the dead, is by ſucceſſion; in 


moveables by executry, in heritable rights, by the ſucceſſion of heirs and other 


like ſucceſſors ; of which in order. * 5 
II. Perſonal rights or obligations, are ſometimes incommunicable, and not al- 


fignable, or tranſmiſſible; either by reaſon of the matter, ſuch as moſt of tix 


conjugal and parental obligations are, or where there is a ſingular conſideration 
of the perſon, as in commiſſions, truſts, &c. Moſt of theſe are intranſmiſſivi 
even by the conſent, both of debtor and creditor : yea, generally, all obligations 
are intranſmiſſible, upon either part directly without the conſent of the other 
party, which is clear upon the part of the debtor, who cannot, without conſent 
of the creditor, liberate himſelf, and tranſmit his obligation upon another, though 
with the creditors conſent he may, by delegation: neither can a creditor force Is 


debtor to become debtor to another, without his own conſent, as when he takes 


him obliged to pay to him or his aſſignies *. „ 

III. Vet, that obligations may become the more uſeful and effectual, cuſtom 
hath introduced an indirect manner of tranſmiſſion thereof, without the debtors 
conſent, whereby the affigny is conſtituted procurator; and ſo as mandatar for the 
creditor, he hath power to exact and diſcharge, but it is to his own behoof, an 


ſo he 1s alſo denominated donatar, and this 1s the ordinary conception of won 
their ceo! 


te; but it i 
f creditors, 
ſing and 
there 1 


ore ordered to pay ſuch a perſon their debt, which indeed is a manda 
law hath introduced judicial aſſignations upon arreſtment, and by appr! 


adjudication. Aſſignations are more frequent with us than any where bie 
ſcarce mention thereof in the civil law. Aſſignation is alſo called, 2 er” 


2 See below, $ 16. h. e. 
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4 P, 


he aſſigner is a 
tions, being tran a l 
4 apr returning back of the right aſſigned from the aſſigny to the cedent, which 


it $7 Aſignations, &c. — 


; both there and with us, 8 moſt applied to ceſſio boncrum & ꝗdlicnum; whereby 
= ho 


_ ligations, but property. of things, and generally, all rights are ceded 
Ba pgs N to his ednet from this term the aſſigny is called ceſſioner, as 
f. 


Iſo called cedent. Under aſſignations are comprehended tranſla- 
ſmiſſions from a prior aſſigny to a poſterior; or retroceſſions, which 


; = are allo called repoſitions. ; ; 
. For clearing the matter of aſſignations; et, Conſider the requiſites to 


1 make them perfect and valid conveyances. Secondly, What are the effects and 


| 3 extent thereof. For the firſt, an aſſignation doth neceſſarily require the clear ex- 
I preſſing of the cedent, aſſigny, and thing aſſigned; and though the ordinary 


4 Nile of it be known, yet any terms that may expreſs the tranſmiſſion of the right 
a ſfianed from the cedent to the aſſigny, will be ſufficient ; as if the cedent aſſign, 
huansfer and diſpone, make over, ſet over, gift, or grant the thing aſſigned to 


me aſfgny, or nominate or conſtitute him his ceſſioner, aſſigny, donatar, or pro- 


WE curator to his own behoof; and therefore, an aſſignation to a bond, was found 
valid, both againſt principal and cautioners, both being in the diſpoſitire clauſe, 
# though the cautioners were omitted in the clauſe, with power, Sc.“ which was 
W not thought a neceſſary clauſe, Had. Dec. 12. 1622, Toinſtoun contra Jacꝶ and 


* others, | ” | | . | 5 | | 
vy. The conveyance of bonds or other writs, wherein the name of the creditor 


or acquirer is left blank, have become of late very frequent, and have occaſioned. 


many debates, as to the conveyance of ſuch rights, and the effects thereof: as 
firſt, whether the leaving the name of the creditor or acquirer blank be warrant- 
able, or a fraudulent conveyance, to conceal and keep in the dark, to whom the 
right belongeth, that creditors may not know to affect it by legal diligence : the 


reaſon ordinarily given for taking writs in that way, is to ſhun the trouble of 
aſſignations, tranſlations, or intimations thereof, as they paſs from hand to hand, 


according to that tenor of obligation, frequent in other places, whereby the debtor 
obligeth him to pay and perform ſuch things, /aters proefentium ; by which he is 
obliged to pay to none, but to him from whom he may get up the bond, and 
map fafely pay to any that hath it. 


There is another reaſon of taking blank-bonds, to ſhun compenſation upon any 


debt due by the cedent ; for the law alloweth compenſation againſt the afligny, 
upon any debt due 7 the debtor by the cedent *, before the aſſignation was inti- 
= mated; but when the debtor gives a bond blank in the creditor's name, he is 
thereby underſtood to paſs from compenſation, which hath been ſuſtained *, for 


it is a juſt perſonal objection againſt him who granted the blank bond, not to ſtop 
the effect or execution thereof, upon any other debt due 20 him by that party, to 


whom he granted the bond. And albeit ſuch blank-bonds may paſs amongſt 
merchants, where intimations are not neceſſary upon bills of exchange, which 
are tranimitted by the orders of merchants thereupon without intimation : and 
though ſuch bonds may paſs amongſt perſons of intire credit, yet ſuch convey- 
ances, 1f they ſhould be encouraged, and paſs currently without intimation, would 


be of dangerous conſequence, and give occaſion to much fraud ; for thereby cre- 


0 ſhould not know in whole perſon ſuch rights ſtood, and how to affect them 
or juſt debts: and although the granter of ſuch blank-bonds, or the haver, who 
0 tranſmits them, may be excluded from compentation ; yet others who may 


"vc mtereſt to propone compenſation in the ſame way, as they may found upon 


qa granted by the receiver of the blank bond to the debtor therein, can- 
W :0:in0 190 uded from alledging compenſation, there being no perſonal objection 
1 5 — — And likewiſe, conveyances without a cauſe onerous, in prejudice of 
ness creditors, by perſons inſolvent are fraudulent; ſo that, if either the firſt 
= VET of ſuch blank ſecurities, or the poſterior receiver thereof be inſolvent, 


5 D and 


1 Þ | 
F. due by the debtor to the cedent, v ges above, I. 18. 6. 2. F. And. 
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the party, to whom it was firſt delivered) in ſatisfaction of a debt due by him b. 


the bond itſelf, ſhewing that name to be filled up; and therefore, any arreſtmeit 


dy of the bond; for though blank draughts of bonds be frequently drawn up 0 
the filler up of the ſum, the debtor and creditor's name ſhould be expreſt ; fi 


the date and witneſſes ; it will be preſumed to have been blank *; in which ca 
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and without an equivalent cauſe onerous, do tranſmit ſuch blank ſecurities on 
by delivering the fame, the intermediate havers can hardly ever be kad 
whoſe creditors might affect the right while in their hands. | \ 

Upon which conſideration, the firſt occaſion that occurred to the Lords, bei 
a blank bond, granted by Marjory Sandilands, and delivered to Samuel Veatch, k 


to a creditor of his, in ſatisfaction of his debt, the ſame was found relevant t 
be proved that the blank bond was delivered (before the declarator of eſcheat d 


fore he was denounced, Dec. 19. 1676, and Fan. 17. 1677, L. Bam. 
There hath been nothing done ſince to take off the neceſſity of a formal i. 
timation to the debtor, of the filling up of the creditor's name, by production cf 


upon the debt of the perſon to whom the bond was firſt delivered as creditor, u 
to his own behoof, or for the debt of any other perſon, in whoſe poſſeſſion 1 
came for his own behoof, before the ſaid intimation, will prefer the arreſter. A 
to the manner of probation, that the bond was blank ab initio in the creditors 
name, it is a ſtrong evidence that it is written with a hand different from the bv 
writers and nottars, leaving the ſums, the names of the debtor and creditor blark YZ 
which are filled up by any that makes uſe of the draught, vet at the ſubſcript 


theſe are more ſubſtantial than all the reſt of the bond, ſo that if the credit 
name be not filled up with the hand that wrote the bond, or of him who inſert 


the debtor's oath may be taken, to whom he did deliver it for his own uſe, and 
that perſon's oath to whom he did deliver the ſame, whereby the progreſs of I 
till it come to him whoſe name was inſert, will be found out; and upon tis 
ground a diſpoſition of lands bearing to be, © to two perſons for themſelves i 
other creditors of the diſponers after-ſpecified,” after which, there were ne 
lines written with another hand, inſerting particular creditors and ſums, — 
mentioning of the filling up thereof at the date of the writ; therefore an 15 I 
bition by a creditor of the diſponers, was ſuſtained to reduce the right of t = 
creditors filled up in the blank, as preſumed to be filled up after the inhibiten! 


although the date of the diſpoſition was before the inhibition; unleſs : * 


» See below, IV. 42. 19. 4. 


Tit. 


provec 


WS blk 
fliller 


did deliver the ſame to Marion Geddes, who filled up her name in the blank HH Why 
for the creditor, and regiſtrated the bond againſt Sandilands the debtor ; yet 7,1, AK +0 ſuc 
z1efer who was Veatch's creditor, having arreſted all ſums in Sandiland; hand; 1 conſec 
due to Veatch, in the competition betwixt Tailgiefer the arreſter and C, that p 
whoſe name was filled up in the blank, and the bond regiſtrated in her name h. payme 
fore the arreſtment, the ſum remaining yet unpaid in Sandilands hands, the a. ia del 
er was preferred, in reſpect that albeit Geddes's name was filled up in the b yea, | 
bond, and it fo regiſtrated before the arreſtment ; yet the delivery of the but vered 
bond by Veatch to Geddes, being in effect an aſſignation, was found to require n. WR the n 
timation z and therefore, Tar/zrefer the arreſter was preferred, Nov. 11, 166; WR debto 
Tailztefer : In this caſe Veatch, who was firſt creditor, was inſolvent. And alk WR fpetts 
the Lords in the competition betwixt David Henriſon and Thomas George, decides 1 calc, 
Fan. 18. 1668, preferred Henrifon, whoſe name was in the bond as cred ed to 
and who offered his oath for clearing, whether the bond was blank, ab int AE reftm 
and when filled up, yet the Lords did not leave it to his oath, but took wife. {RE theret 
ſes, ex officio, who proved that they ſaw the bond filled up with Henriſon's nam, WT name 
before the arreſtment laid on by Thomas George in the hands of the debtor, « WE referr 
due to Short his creditor before the arreſtment; yet there was nothing adduced REF upon 
to prove that ever the bond had been blank or delivered to Short. And likewit, RE purſu 
a bend blank in the creditor's name, being delivered by the receiver of the bol calc | 


diver! 
and t 
other 
Finla 
pavm 
gratu 
intim 


or pr 
parti 
moſt 
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I 4 by witneſſes inſert in the diſpoſition or others above exception, that the 
#1 wth was ſo filled up before the inhibition, Jan. 15. 1670, La. Lu. Hamilt:n, 
F blan ound is much cleared by Act 5. Parl. 1681, requiring the name of the 
1 fo <> to be expreſt, which if wanting will annul the writ. 

0 Theſe blank bonds are ſo little favoured, that when the debtor depones, that 
z he is only debtor by a bond blank in the creditor's name, which he did deliver 
WS . ach a party for his own uſe, but knows not now who hath the bond, and 
1 to ſequently to whom he 1s debtor, it will not liberate him from the debt of 
1 = ir to whom he did deliver it; tho' it may make him liable to double 
TI ,yment to that party, and to him who hath the bond, it being his own deed 
#1 « delivering the bond blank in the creditor's name, which infers that hazard : 
ET yea, if the debtor ſhould depone that the bond was blank, ab initio, and deli- 
. Z AT to ſuch a party, but afterwards it was ſhown to the debtor, filled up in 


* the name of ſuch another party, before the arreſtment, whereby he became 


a debtor to that party, and not to the firſt ; it is not like that quality will be re- 


| = ſpected, unleſs he depone, that he had paid before the arreſtment ; for in Vearch's 


| ae, Nov. 11. 1665, the filling up of Geddes's name was unqueſtionably offer- 


; cd to be proved, that the bond was regiſtrated in Gedaes's name, before the ar- 


WE .tment, which is a much ſtronger probation than the oath of the debtor. And 


| E :ncrefore in ſuch caſes, the debtor ſhould get an inſtrument of intimation of the 


name filled up, or elſe ſuſpend on doubie poinding. A blank bond being loſt, and 
referred to the debtor's oath, who confeſſed the fame, and both parties agreeing 
upon the date, ſum and witneſſes, the debtor was decerned to pay the ſum to the 
BE purſuer, to whom he had delivered the blank bond upon caution, to re-found, in 
EZ ce he were diſtreſſed upon a bond, containing the ſame ſum, date and witneſſes, 
= June 27. 1670, Gitjon. The like was done at the inſtance of the executors of the 
perſon to whom the blank bond was delivered, Jan. 4. 1678, Peebles *. 


diverſe aſſignations, the firſt intimation is preferable, tho' of the laſt aſſignation, 


other diligence, but as a full accompliſhment of the aſſignation, Jan. 13. 1629, 
Finlayſon; Jan. 18. 1628, L. Halkert:un, where poſſeſſion of rents aſſigned, or uſe of 


payment, was found as valid as an intimation. But where both aſſignations were 


5 gratuitous, implying warrandice from fact and deed, the laſt aſſignation, tho firſt. 
ſ intimated, was not preferred, becauſe the cedent was debtor to the firſt aſſigny, 
5 by the implied warrandice againſt future facts and deeds, July 15. 1675, Alexan- 
, WW 47. This behoved to be, becauſe the laſt aſſignation was reducible, being 
i gratuitous, on the implied warrandice of the firſt afſignation.” 4 
VII. Intimation may be by any legal diligence, as by arreſtment, by a charge 
or proceſs upon the aſſignation: yea, tho' the proceſs be not ſuſtained, becauſe all 
e, parties having intereſt were not called, it will ſtand as an intimation; but it is 
nd moit ordinarily by way of inſtrument, either by the aſſigny himſelf, ſhowing the 
5 alſignation, or by his procurator, ſhowing the fame with his procuratory, where- 
us in the like ſolemnities will be requiſite, as are in inſtruments of premonition and 
nd requiſition : of which, title, wwadſets . So an intimation was found null by exce- 
fl ption, becauſe one perſon was both procurator and nottar, Fuly 3. 1628, Scor. 
ut Neither was an intimation found ſufficient by an inhibition, uſed by the aſſigny 
hi againſt the cedent upon the aſſignation, March 14. 1626, L. Meſtrau; where pay- 
ef ment made thereafter to the cedent, was found valid. In this caſe it was allo found, 
—_— _ . ut 


8 1696, hood. aſſignation, diſpoſition, or other deed, ſubſcribed and delivered blank in the 


cepted, orſations of bills of exchange, and the notes of any trading company are ex- 
o See above, II. 10. 17. & 22. 
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VI. The affignation itſelf is not a compleat valid right, till it be orderly inti- 
mated to the debtor, which tho' at firſt (it is Iike) hath been only uſed to put 
the debtor in mala fide, to pay to the cedent, or any other aſſigny: yet now it is 
a ſolemnity requiſite to aſſignations, ſo that tho' the debt remain due, if there be 
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July 27. 1669, Executors of Ridpeth *. | 
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Above, I. 18. 3. 
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that intimation will nat be ſupplied by a party's knowledge of the aſſignation. The | 


like, June 1 5. 1624, Adamſon. Neither by the debtor's knowledge, tho'-by a py 
ſuit againſt him upon the writ, containing the aſſignation, but in relation wy 
other matter therein, and the offer of bis tack-duty to the cedent was ſuing 
fave the incurring a clauſe irritant in the tack, Nov. 30. 1622, Murray, | 

VIII. But aſſignations to annual preſtations, as to mails and duties, teinds, « 
annualrents or aſſignations to rights, requiring poſſeſſion to compleat them 7 
tacks are perfected by uſe of payment or poſſeſſion, and need no other intim. 
on; as was found in the caſe of the annualrent of an heritable bond, where vet. 
ting payment of ſome years, preferred the aſſigny to a foſterior arreſter, tho ther 
was no inſtrument of intimation, Jar. 18. 1628, L. Halkertoun. 

IX. And any writ under the debtor's hand, acknowledging the production 
the aſſignation, will be ſufficient intimation, as if he gave a bond of corroborgi,. 
on to the aſſigny, or pay, and tabe © diſcharges of the annualrent, or any part of the 
principal ſum *. 1 „ 1 e 

X. Where there are many corre! debendi, principal or cautioners, intimaton 


made to any will be ſufficient as to all; yet this will not exclude payment made 
by another of the debtors, bona fide, to whom no intimation was made, Ha 
Feb. 23. 1610, Lyon contra Law; to ſecure which it is ſafeſt for aſſignies to in- 


timate to all the correi debendi. © 5 

XI. Aſſignations to reverſions or bonds for granting reverſions, renunciations 
of wadſets, or grants of redemption, being regiſtrate in the regiſter of reverh. 
ons, conform to act of Parl. 1617, cap. 16. require no intimation, that regiſter 
being defigned, not ſo much for conſervation of theſe rights, where the princi- 
pals are not detained, but for publication thereof to all parties having intereſt 


which is a ſufficient intimation; as was found in the caſe of an aſſignation to 
right of reverſion, Dec. 5. 1665, Beg. n 1 


XII. Intimation being by our proper cuſtom ſo neceſſary a ſolemnity, it hold 
not in the orders which ſtand for aſſignations amongſt merchants, ſtrangers e- 
ſpecially, gu! utuntur communi jure gentium ; and therefore the firſt order by mer- 
chants, direct to their debtor here, to pay the debt to the obtainer of the order, 
was preferred to arreſters and aſſignies, uſing diligence before them, tho there 


was neither intimation of the order, nor acceptance by the debtor *, July 8. 165), 


 Cuthbertſen contra Wallace, &c. 


XIII. Neither is intimation neceſſary to judicial aſſignations by appriſings ct 
adjudications, March 25. 1035, Lo. Yejter contra L. Innerweek, Hope, aſſignations; 
idem, appriſings, Bruce contra Buckie : ſo that if the debt remain due, the firl 


appriſing or adjudication, without intimation, will be preferred; but ſeeing there 


is nothing to put the debtor in mala fide, payment made bona fide, will liber:te 
the debtor ; but will give repetition againſt the obtainer of payment, nor will bi 
bona fides ſecure him, becauſe it is no neceſſary act, as the debtor's is *, 

XIV. Marriage alſo is a legal aſſignation, requiring no intimation; for there- 


by all the moveable rights of the wife are ſtated in the huſband, jure mit. 
without other intimation than the marriage“: yea, intimation was not found ne- 


ceſſary to a repoſition of the aſſigny to the cedent ſeeing the aſſignation Was, f 
a bond bearing annualrent, by a wife in her contract of marriage, upon which 00 
intimation had fell; and therefore the huſband's repoſition to her needed no 
intimation, Dec. 2.1674, Craig. Os i 
XV. Though in the caſes aforeſaid, intimation be a neceſſary ſolemnity to aflig- 
nations, yet the aſſignation alone will be ſufficient againſt the cedent, if he ſhou 
quarrel it, becauſe he is author thereof, and can do no deed contrary thereto : yes, 
it was preferred to an executor creditor of the cedent's, even as to his own debe 


XVI. 


* In this caſe the aſſigny had got payment of a part of the debt aſſigned before the executor- creditor was co 
bt 


firmed. See Gosford, July 27. 1669, Home. 
d F. gave. e See below, § 45 4. 7. 
h See above, I. 4. 10. fin. 


f See above, I. 11. 7. 5. s See below, § 4. 4% 
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XVI. As to the extent and effect of aſſignations, firft, the ſame extends to all 
| rights, whether moveable or heritable, as to bonds, liferents, tacks, re- 

1 N mils and duties, annualrents, and to diſpoſitions of lands and others, till 
eee dc o; but itis no valid conveyance of any right completed by infeft- 
E 1 t literents, which can have no ſubaltern infeftment) as to the ground- 
Eo 3 — tho it may extend to the profits thereof, as to mails and duties of pro- 
= "a= to theſe no longer than the right by infeftment ſtands in the cedent's 
105 1 ce there ariſeth to him and to his aſſigny, a perſonal obligement 
ee * oſſeſſors, which faileth as to all terms after the proprictar 7s denuded, 
4H * : ; : 625, Huntley contra Home: and an aſſignation to ſuch a ſum yearly out 
YH SERA was found excluded by an appriſing Of, or aſſignation to, the tack of 
bote teinds, F. 6. 1666, Watſon. But liferenters can be no other way denuded 
WE bit by affignation, voluntary or legal, and fo (an af/igiy) can never be excluded 


in the caſe of Ker contra Ker. Ei 
XVII. Thirdly, An aſſignation to a ſum, carries with it the inhibition raiſed 
J thereupon /c not exprejsly aſſigned, Hope aſſignation, Hay contra Ker *. The like, 
I Where only © all actions competent thereupon” were expreſſed generally, Had. 
June 28. 1610, Blair contra Gray. And an aſſignation to a bond, was found to 
carry a bond of corroboration of the foreſaid bond, tho not mentioned therein, 
albeit the afſignation bore not that ordinary clauſe, © with all that has followed, 
or may follow thereupon,“ which is but an explicatory clauſe of ſtile of that 
4 which meſs de jure, Feb. 3. 1676, Cullie. Here the bond of corroboration was pro- 
lcd by the ofjigny. ; CD OT OY 


— * XVIII. 


_ The deciſion i 
igne per eæ pr 

* See above, 1 
below III. 3. 1 


$ thus marked by Hepe, « Found that an improbation pertains to the aſſigny, albeit it be not 
Hun, Jan. 17, 1622. Walter Hay contra Mark Ker.“ 
| 44. 32. i See above, II. 9. 26. II. 10. 7. n See above, II. 6. 7. a See 
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XVIII. Furthiy, The effect of aſſignations is, that the oath of the cedent 
not prove againſt the aſſigny, unleſs the matter 4ath been litigious Wu 
aſſignation or intimation, as in the caſe that arreſtment has been laid on: le 
therefore a debtor having purſued the cedent to annul a bond, upon a re; 1 
be verified by the cedent's oath, before the aſſigny had intimated, the ce Kani a 
was ſuſtained, Feb. 1 5. 1662, L. Pitfoddels. And an aſſigny purſuing in he 
dent's name, and not in his own, albeit he produced his aſſignation in the pool 


yet there being no other intimation thereof, the cedent's oath was admitted ; 
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J ; 3 
him, Feb. 12. 1678, Frazer. (The like,) July 26. 1628, Rule. Or if ho wake 
nation be gratuitous without a cauſe onerous, the cedent's oath will be comp ah venie 
in all caſes againſt the aſſigny, June 16. 1665, Wright: June 13. 1666, Jack 5 
but the oath of the cedent will prove againſt the aſſigny in England, as to aſh ay 
nations made by reſidenters there, June 28. 1666, M*merland, and uſes ſo toi, 55 
ſuſtained againſt Engliſhmen, becauſe the law there is ſuch. b ** F 
XIX. Flfibiy, Aſſignations being intimated during the cedent's life, they lit Ip 
ſummary execution; and the aſſigny got proteſtation againſt a ſuſpenſion raik x fore 
gainſt the cedent, after the cedent's death, without wakening or transference, aud X. 
thereupon all execution did proceed ſummarily by horning, poinding, appriſing es 
4 even after his death, Hope, aſſignation, Stevenſon contra L. Craigmiller : otherwit arref 
75 it would yield but an ordinary action, Jan. 23. 1624, inter eoſdom. The ſane if it! 
| | was found, and that there needed no confirmation, July 27. 1664, Muirhel upon 
ip Yea, tho' it was an aſſignation by a father to his ſon, of all his goods and deb, itlelf 
W yet action was ſuſtained thereupon without confirmation, June 25. 1663, Ha. ing. 
. lyburton. But where there was no delivery, the aſſignation of all the goo; | ed" tt 
4 was not found to give action without confirmation, June 23. 1665, Procurator preſc 
* fiſcal of Edinburgh. Or where there was a reſervation to the diſponer, to diſpone 15 
| otherwiſe during his life, July 4. 1665, Commiſſar of St. Andrews. But fince tion, 
the reſtitution of Biſhops, and reviving of the quots; actions are ſuſtained upon reftn 
aſſignations, not intimated in the cedent's life, if they be ſpecial, the purſuer a. 2 
ways confirming before the decreet be extracted ® , moſt 
XX. Except in the matter of probation, all exceptions competent againſt the peats 
cedent before the aſſignation or intimation, are relevant againſt the afſigny, & ter b 
payment, compenſation, &c. which was found, even as to aſſignies to tacks, that to th 
the ſetter's back-bond was ſufficient againſt his ſingular ſucceſſor by afiignation $077; 
Dec. 18. 1668, Swinton % a re a as ro 1 alu 
XXI. Aſſignations to incomplete real rights, as appriſings, diſpoſitions of land 1 
before infeftment are affected with the cedent's back- bond, if the competition arreſ 
come in before infeftment, (or if) inhibition be uſed, or legal diligence that make | of t] 
the matter litigious; and therefore, the back-bond of an aſſigny to an appriling reſtn 
was found effectual againſt his ſucceſſors by tranſlation, July 6. 1676, Gord, fied 
But an infeftment of annualrent granted by one having a diſpoſition of lands, not draw infer 
in queſtion till the d/ſponee's fingular ſucceſſor was infeft upon his % nation, W ceſs 
not found effectual againſt that ſingular ſucceſſor, June 20. 1676, Brown: for if But 
aſſignations, back-bonds, or even diſcharges or renunciations (unregiſirated) of ke = mig] 
deemable diſpoſitions of lands, were effectual againſt ſingular ſucceſſors in hee WWE is nc 
lands, after the rights were perfected in their own perſons, or their authors by 10- reſtr 
feftment, it might in a great part diſappoint the deſign of thoſe excellent ſtatute as if 
for regiſtration of land-rights ; therefore, unleſs inhibition were uſed, or the matte whe 
made litigious upon theſe perſonal rights before infeftment, they are not as cen 
affect a real right, or a ſingular ſucceſſor therein; but becauſe appriſings 1.5 by | 
the legal, may be taken away in the ſame manner as perſonal rights; there! 103 
nr Bug aſſignationd foun 
| | | . | part! 
* By P. 1690. c. 26. it is declared that ſpecial aſſignations or diſpoſitions, tho? not intimated or made public Mil. 
during the life time of the granter, ſhall be valid and effectual rights without neceſſity of confirmation. be p 
And by P. 1693. c. 15. actions of transference active are declared unneceſſary, and that an afign) b e 
aſſignation not intimated, may carry on the action raiſed by the defunct. 
© See above, I. 18. 6. 6. PL 
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5 15 made within the legal, are effectual, and if thereupon the matter be made 
be 


: | iripious before the expiring of the legal reverſion, or inhibition uſed thereupon, 


bored ee; but after expiring of the legal, infeftments upon appriſings, are in the 
32 {ame aſe as infeftments upon irredeemable diſpoſitions ; for they are the founda- 
WS .;.n of the rights of moſt lands in the kingdom, and if perſonal rights ſhould 
make them inſecure after the expiring of the legal, it would be of great incon- 


XXII. Aſſignies by tutors to their pupils bonds, will have no execution till the 


tutors compts be made by the cedent, Dec. 2. 1679, Cleiland. 


are perſonal againſt the cedent, as in mutual contracts, the contracter himſelf can 
have no action unleſs he fulfil his part; but whether his aſhgny will be in the 
like caſe is the queſtion ; which is at large cleared, Lib. I. tit. 10. 16. and there- 
fre ſhall not be here repeated. | 


thereby, which, if it be moveable, is conveyed from the debtor to his creditor by 


_— 


ink it be heritable, by appriſing or adjudication. As to the i, That the progreſs 
. upon arreſtment may be clearly taken up; we ſhall firſt conſider the arreſlment 
W titlelf. Secondly, The looſing of it. Thirdly, The action for making forthcom- 
ing. Arreſtment is a precept or command of a judge, ordaining the thing arreſt- 
ed to remain in the ſame caſe it is when arreſted, till ſuch things be done as are 


ratory precept of 4 judge, antecedent unto any further proceſs ; ſo the firſt cita- 
delinquents, Parl. 1487, cap. 9g. Parl. 1528, cap. 5. But arreſtment proceeds 
moſt ordinarily upon an interlocutory ſentence, as when parties are contending for 


ter be decided, whereby the thing arreſted becomes litig 
to the contrary hath the effect of breach of arreſtment, and is of the nature of 


= /iatu quo, and brings no advantage but loſs to the actor. 


Baut arreſtment which we are now about, is a precept by letters of arreſtment, 
" WE #rrefting debts or goods in the hands of any party haver thereof, at the inſtance 
9 of the creditor of him to whom the debts or goods belong, to remain under ar- 
4 reſtment, until the debt whereupon the arreſtment proceeds, be ſecured or ſatiſ- 
Ml hed; therefore arreſtments may be granted by all judges ordinary, ſuperior or 
1 inferior; but the arreſtment of an inferior judge Was only found effectual in pro- 
. ceſs before himſelf, and before no other inferior judge, March 8. 1634, Smith. 
| But upon occaſion of this debate, moſt of the Lords thought an inferior judge 
1 might proceed upon the Lords arreſtment, paſſing in the King's name; and there 
cle = not wanting ground to think that an inferior judge may proceed upon the ar- 
1 3 2 ſeeing all of them proceed alone upon the King's authority; 
10 om 5 ; rf change his domicile, an arreſtment made by the inferior judge, 
.» 9 Ang We : before, ought not to be ineffectual, nor the creditor arreſter ne- 
bn br ia * purſue before the Lords; for the Lords ſuſtain proceſs on arre{tments 
* e COUNES, 8s was found in an arreſtment before the Admiral, March 22. 
1037, Finnie. Yet an arreſtment upon the precept of an inferior judge, was 
ON, found null becauſe 5 3 P : P 3 7 8e, 
Eg 58 oy executed without the juriſdiction of that judge, although the 
abi Mills = e hands it was made, dwelt within the juriſdiction, Dec. 5. 1671, 
o Ihe reaſon hereof was, no execution is valid extra territorium judicis, 


which 
? See below, III. 2. 39. above, IT. 3. 22, 1. II. 5. 15. 


Gonations, diſcharges and back-bonds, by thoſe who have right to the appriſing, 
aſſig 5 


* | they will be effectual againſt the ſingular ſucceſſors, even after the legal is ex- 


XXIII. It is more dubious, and hath been diverſly decided when the exceptions. 


XXIV. Judicial aſſignations are of two forts, according to the matter conveyed 
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arreſtment and decreet for making the arreſted ſums and goods forthcoming, and 


preſcribed in the letters of arreſtment: it is ſometimes extended to any prepa- 
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tion, or ſecuring of perſons till trial were made, or ſurety found, is called an ar- 
reſtment or attachment, as appears in the form of the crowners arreſtments of 


peats, turfs, or corn, upon debateable land; theſe uſe to be arreſted till the mat- 
gious, and any thing done 


mnnovata lite dependente, which therefore muſt be ſummarily reſtored and put in 


— 
r 
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which doth not conclude againſt the arreſtment of an inferior judge, made wit 
in his own juriſdiction; but that it would be ſuſtained againſt that party in 3; 
proceſs before the Lords, or any ſuperior having cumulative juriſdiction, or . 
before a co-ordinate or inferior juriſdiction, in which, if any queſtion were wi 
the Lords, by letters of ſupplement, would readily authoriſe the ſame. Are 
ment requires no other ſolemnity but the execution thereof, by him to When 
the letters are directed, which requires the like requiſites as other executions q; 
of which hereafter. 9 | f 3 
XXV. There hath been an extraordinary form of arreſtment, ſometime it 
and ſuſtained, whereby creditors did arreft the goods of their debtors in the debt, 
ors own hand, and thereupon did purſue iuch as bought from them, wherg 
there is an inſtance obſerved by Dury, Jan. 10. 1624, betwixt the L. Innert 
Febn Wilkie, and the La. Bothwe! ; wherein Innerweek having arreſted a Parce| 0 
wool in the La. Bethevel's hand, upon a debt owing by her to him, and ſhe havin 
thereafter fold the wool to Willie, who paid the price, he was decerned to mk: 
forthcoming the true worth of the wool to Jynerwoek, although nothing apnea 
inſtructed, that there was any colluſion betwixt the La. Bcthwwel and 7//illir, by 
what may be conjectured from the Lords allowing the price of the wool! 
This kind of arreſtment hath not been drawn in example, for 1 have found ng 
inſtance of it obſerved by any ſince that time **; and as the inſtance obſeried, 
is but the arreſtment of one particular; if it were to be allowed, it might he 
extended to more particulars, even to all tne moveable goods and means of th 
debtor, and certainly it would be ordinarily fo uſed, as ſtraitning the debtor more 


that he could diſpoſe of nothing, but to the uſe of the arreſting creditor ; and b 


it would become an inhibition in moveadles, yet much more inconvenient, be 
cauſe inhibition muſt be publiſhed at the market-crois, and regiſtrate; wheres 
arreſtment may be done moſt privately before two witneſſes: and though inhibi 
tions at firſt were deſigned to diſable debtors, not only to diſpone or dilapidet 
their lands or heritage, but their moveable goods, as the ſtile of inhibition da 
ſtill expreſs ; yet experience did early ſhow, that there was a neceſſity for current 
courſe of moveables, and that it could not conſiſt with traffick and commerce 
that no man could ſecurely buy moveables without inſpection of regiſters; and 
therefore, inhibitions have now no effect as to moveables; much leſs ſhould ar 
reſtment of the debtor's moveables in his own hand, which could with no tei. 
ton affect the moveables, when diſponed for a juſt cauſe to third parties, much 
lefs could it infer breach of arreſtment againſt the buyers after arreſtment; an 
all the effect it could have, were only to ſuperadd upon the debtor the penalt 
of breach of arreſtment, thereby to confiſcate all his moveables ; whereas ther 
are ordinarily liquidate penalties agreed upon, of content of debtor and credit! 
Such an arreſtment might be ſuſtained for the rents due to maſters of the grout 
upon their hypothecation, or for znvefa & ata for houſe- mailt; for the buyer 
might call for the maſter's diſcharges, and if he prejudged the hypotheck, it were 
on his own peril; or, in the caſe of competition, the ſubje& thereof might b 
arreſted in the haver's hand, but only to make him liable not to ſell or put 1. 
way, but not to make the buyer liable. 3 5 
XXVII. Arreſtment being a perſonal prohibition, uſed againſt him in whok 
hands the arreſtment was made, if he die, it is not extended to his ſucceſſor 
but they may diſpoſe of the goods or ſums arreſted, unleſs it be renewed in thell 
hands, in the ſame manner as an inhibition, which is alſo a legal probinit 
extending to heritable rights, as arreſtment doth to moveables ; but though te 
debtor, whoſe goods or ſums were arreſted die, the arreſtment ceaſeth not 
but the debt being eſtabliſhed againſt his ſucceſſors, proceſs may proceed up! 
the arreſtment, Jeb. 19. 1667, Glen, Fan. 20. 1681, Riddel. XXVII. & 


1 5 ? | C A | i a . 25 

: * Wiliie in this caſe had not paid the price to Lady Bothavel, ſo far as appears by the deciſion, but be 
Hund liable for the wool itſelf, or the higheſt value, without reſpect to the price he agreed to pa) . 

** dee another deciſion of the ſame kind, Nov. 10. 1685, Falconer, No. 100. | | 
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it. I. Aſignations, &c. 1 389 


XXVII. As to the effect and extent of arreſtments, they can only be laid on, and 


9 4 | ffect moveable goods or moveable debts, and can only be made uſe of for ſatisfy- 
„or moveable debts (what rights are moveable, and what heritable, hath been 
SF © 1 in the title, Real Rights) wherein by heritable, not only theſe are under- 
. 4 3 which are properly ſo by infeftment, but alſo ſuch ſums and debts, as are 
i by deſtination ſuch, as bearing obligement for infeftment or annualrent, even 
boah che bond did bear no clauſe of requiſition, yet, if it did bear annualrent, 
atmen or appriſing had been found null thereupon, unleſs it had been made 
EK: moveable by a charge, becauſe the bond bore the ſum payable at any time, upon 
WEE: 6ngle charge of tix days, Fuly 20. 1622, Cranſtoun. The like, Hope, obliga- 
{ ions, Morat contra creditors of Riciardſon ; Crauſtoun contra L. Lugtoun. Yet the 
\ WEE contrary bath alfo been found in bonds, bearing annualrent, without a clauſe of 
] WT requiſition, that poinding, arreſtment and appriſing might proceed without a 
charge, ſeeing it bore not to be paid with a charge, July 10. 1629, L. Clackman- 
o,; Jan. 25. 1642, Jobnſtaun *: but the matter is now cleared by the act of 
v2, 1644, cap. 41. renewed Parl. 1661, cap. 51. declaring that all bonds and 
| WE {:ms, though bearing annualrent, are arreſtable at the inſtance of any creditor of 
mar perſon, if infeftment hath not paſt actually thereupon ; yet a ſum whereupon 
1 appriling had fol.owed, was found not to be arreſtable by the appriler's creditor ; 
, and therefore an appriſer, from that prior appriſer, though poſterior to the arreſt- 


cums it may proceed: yet the act bears generally for ſatisfying of any debt, which 
chough it cannot be extended to an heritable debt, upon which actual infeftment 
b, till they be made moveable, yet ought to be extended to all other debts, 
" WE won which infeftment hath not followed, that 2 pars, as ſuch debts are arreſt- 
; 1 5 able without a charge, ſo they may be arreſted for ſatisfying the like debt, with- 
f out a charge upon the debt to be ſatisfied, more than upon the debt arreſted for 
WE ſatisfying thereof EE nd ei og. Os 
x | 2 AXVIIL Though no heritable right, upon . hath paſt, can be 
| 1 arreſted till it be made moveable: yet the rents and profits thereof, are arreſtable 
1 and moveable, Dec. 15. 1630, Ogilvie. And ſo are the bygones of an annual- 
een, conſtitute by infeftment , for theſe bygones are as to all effects moveable, 
1 though the right itſelf is heritable, as fruits falling from a tree are moveable, 
; though the tree be not; yet they give a real action, by poinding of the ground, 
wb well as perſonal againſt intromittors with MEL. . 
: XXIX. Yea, arreſtment of annualrents, or mails and duties, is effectual, tho' laid 
on before the term, it the debtor to whom they belong were not denuded thereof 
bbeeore the term, the term being current when it was laid on, March 23. 1624, 
„ Broum; but it will not extend beyond the ſubſequent term, where the rent is 
paid termly, as in filver- rents, March 23. 1624, Brown : otherwiſe it will extend to 


the whole year in which it was laid on, as in farms, which are paid together, Hope, 


the term, was preferred to a poſterior appriſing, not having infeftment before that 


0 term, July 2. 1667, Liter. And an arreſtment laid on currente termino, was pre- 
{ terred to a poſterior aſſignation to that term, July 27. 1673, creditors of Scot com- 
a Pering, Arreſtment is alſo valid, being laid on upon ſums before the term of 
5 payment, Feb. 21. 1624, Brown ; eodem die, Rentoun. But in all theſe, the exe- 
; Son was ſuperſeded till the terms of payment of the arreſted ſums were paſt, 
J fily 3. 1628, Scat. Vet arreſtments ought not to be laid on for ſatisfying of debts, 


WW VWhereof 
BY Ciuded b 
of the t 
medaen t 


y an arreſtment poſterior, which was laid on for ſatisfying a ſum, where- 
erm of payment was come, when it was laid on, Ju!y 17. 1678, Lo. Pit- 
The like Charters contra Neilſon, Fuly 29. 1670. Yea, it was extend- 

c F | ed 


* . " | 
This deciſion does n prove the author's doctrine. 


1 See below III 2, 1 | 3 | 
_ * deebelow, 5 ; 4 "I 3 s See below, F 37. med. b. t. See above II. 1. 4. 2. 


er, was preferred, Feb. 22. 1666, Loch hart. And though they do not ſo clearly 
determine upon what bonds arreſtment may proceed, as againſt what bonds or 


arreſtments, Thomſen contra Wiſhart x. Yea, an arreſtment of rent laid on before 


the term of payment is not come; therefore ſuch an arreſtment was ex- 
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tion be found, or ſentence be obtained for making forthcoming. But Inhibitions 


ments, it hath been ſaid before, that the intent of arreſtment is the ſatisfaction 
the arreſtment, which is done by ſupplication to the Lords, and their deliverance, 
Seſſion, before giving out of the letters, which are not effectual, when the ar- 
reſtment proceeds upon a decreet; and therefore the letters expreſs the atreſt- 


"books. ©: 


| ly 16. 1661, college of St. Andrews ſupplicant. 


_ ſafely pay the ſum, or deliver the goods arreſted to the louſer of the arreſtment, 


390 Inſtitutions of the law of Scotland. Book Ill 


ed to ect the price of lands, tho laid on before writ, but after agreeme 
Hope, arreſtment, Lo. Dalhouſie contra 5 

XXX. Neither was arreſtment effectual, being only laid on in the ha 222" 
the debtor's factor, and not their own hands, for making the ſame fortheoni,, jon u 
for payment of his debt to whom it was due; becauſe factors are not e 1 good 
but their conſtituents, Hope, arreſtment, Muirhead and M*Michael contra . woul 
lace. | = Mg 

XXXI. Arreſtments have never been extended to future debts or goods; for * m_ 
arreſtments, both by their name and nature, do only ſtop the debtor's poods g. = 
debts arreſted, to remain in the ſame condition they were in when arreſted, till cx. l b 
ain 
bim, 
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do prohibite the party inhibited, and whole lieges to buy from the perſon inhi. 
bited till the debt be ſatisfied, which is abſolute, and extends againſt all buying 
or blocking with the inhibited, whether pro acquiſitis, or acquirendis. 

XXXII. Arreſtment orderly laid on, renders the thing litigious, ſo that 2 
aſſignation made thereto, tho to a creditor thereafter, hinders not the arreſter to 
prove by the cedent's oath, Dec. 10. 1623, Douglas. pr rol 

XVXXIII. As to the ſecond point propoſed, concerning the louſing of atreſt- 


of the arreſter's debts, (either) by the action for making forthcoming, which is 
judicial aſſignation to him, of that which is arreſted ; or other ways by ſecurity, 
when he whoſe goods or ſums are arreſted, findeth caution, and thereby louſeth 


which of old gave warrant to the meſſenger to receive caution, and louſe the ar- 
reſtment ; but is well amended by the act of Parl. 1617, cap. 17. annulling that 
way of louſing arreſtments, and ordaining caution to be found in the books of 


ment to be louſed, unleſs it proceed upon a decreet. The ſame is to be e- X 

tended to loufing of arreſtments of inferior judges, by caution found in ther WE neten 

peten 
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XXXIV. Arreſtment is ſometimes granted upon production of principal writs 
but if the arreſtment. proceed upon production of the principal bond unreglfira- 


ted, there being then no decreet of regiſtration, it may be louſed, Feb. 7. 1665 WW arreſt 


 Groham : or it the decreet be turned into a libel, June 30. 1675, Murray: of by w 


if the arreſtment was laid on after the decreet was ſuſpended : or if the term of! WR the a 


payment of the ſum for which it was laid on, was to come, Nov. 4. 1675, A, Ol 


man ſupplicant: or upon conſignation of the ſum arreſted for, June 18. 1075, He- bhe {i 
milion ſupplicant. But when the arreſtment was upon a dependence, tho the de- poind 


creet proceeded upon the dependence before the louſing of the arreſtment; : ment 


it was found, the arreſtment might be louſed upon caution, June 9. 1677, Sibbals tl 
of Raniilor. But in louſing arreſtments, no juratory caution was admitted, J- = gence 
„ 5 Archi 

rerreſt 
| party 
June 21.1626, Ls. Balmerino; Hope, arreſtment, Gordon contra Brody. But if - I lars, 

ſum remain unpaid, the arreſter may proceed againſt the perſon in whoſe _ I 

he arreſted, Feb. 7. 1665, Graham. In this caſe the debtor who louſed the arreli- 

ment, had granted affignation. to the debt arreſted ; yet the arreſter was prefer- 
red to the aſſigny, in reſpect the caution is inſufficient ordinarily, which comes i 

| 3 % | | | 
the place of arreſtments “. XXIII. 


XXXV. Arreſtment being louſed, the party in whoſe hands it was made, ma 
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* See July 4. 161, Raith, where an aſſignation was preferred to a prior arreſtment louſed, altho Ge ＋** 
reſted was ſtill unpaid. But the arreſtment proceeded upon a dependence, and decreet was not obtainen s 
time of the competition. | 805 TITAN a IT 
r See above, F 29. 5. . In 
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.. . 
5 XXXVI. Upon arreſtment there ariſeth two actions to the arreſter, the one is 
„nick the cautioner, found in louſing the arreſtment, the other againſt the per- 
ri whoſe hands the arreſtment was made. This action for making ſums or 
bl jon 8 arreſted forthcoming, is ordinary; and for underſtanding the requiſites of it, it 
= 0 be adverted, that arreſtment may be raiſed (firſt) upon production of the prin- 
* wee bond, without decreet or dependence, March 5.1628, Binnie; Feb. 7. 1665, 
MM =] 8 77 2, arreſtment, Thomſon contra M* Moran. Secondly, It may be raiſed 

5 upon an action depending. Thirdly, Upon a decreet obtained againſt the debt- 
or, whoſe ſums are arreſted : but there is no proceſs for making forthcoming, 
all the debt be liquidated and eſtabliſhed by a decreet at the arreſter's inſtance, 


acsgainſt him whoſe goods or ſums are arreſted, or againſt ſome repreſenting 


q bim, which was ſo done, though the executor of the defuntt debtor compeared and 
5 -onſented, March 13. 1628, Somervel; Hope, transferring, L. Lamingtoun contra 
Dirbam. And if that party die before the decreet for making forthcoming, the 
decxeet muſt be transferred againſt thoſe repreſenting him: but if none will en- 


: udon a dependence, the bond muſt be regiſtrated, or decreet obtained thereup- 
on, or upon the dependence, before the party in whole hands the arreſtment was 
E made, be obliged to anſwer. The party whoſe ſums and goods are arreſt- 
ed, muſt not only be called in initio litis, but to all the diets of the proceſs, 


ed by extracting the horning, containing arreſtment and the executions, but that 
E the principals of both muſt be produced, Spotiſ. arreſtment, Bord contra Wilſon. 
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tive, but that will not extend to the execution of the arreſtment, tho' by the 
fame letters, for that execution needs not be regiſtrated k. „„ 
XXXVII. As to the exceptions competent in this action; Firſt, It is not com- 
petent to the party in whoſe hands the arreſtment was made, to alledge payment 
made by the party whoſe goods or ſums are arreſted, that being ſus tertii, com- 
petent only to that party himſelf, who muſt be called, Dec. 21. 1721, Hamilton. 
Neither will it be relevant to either party to alledge the debt, whereupon the 
arreſtment is raiſed, is ſuſpended ; but the reaſon of ſuſpenſion muſt be repeated 
by way of defence, Jan. 25. 1642, Stirling. But it will be relevant to alledge that 
the arreſtment is null, as being executed upon the Sabbath-day, Feb. 3. 1663, 


= poinded by another creditor of the party to whom they belonged, becauſe arreſt- 
ment is but a begun incompleat diligence, and doth not tranſmit the right, 
| fil! decreet be obtained thereupon : but others uſing more compleat dili- 
= gence, will carry the ſame, Had. June 5. 1611, Wright contra Thomſon and 
Arcbibald, Feb. 12. 1636, Leſlie contra Hume, which was ſuſtained, albeit the 


= party in whoſe hands arreſtment was made, ſuffered the poinder to enter his ce]- 


Ver voluntaril 


. y opened his cellar by paction with the poinder, which was not re- 
1 


Y this exception was elided by this reply, that the party in whoſe hands the arreſt- 
went was made, colluded with the poinder, and voluntarily exhibited the goods 
arreſted to be poinded 

Y as was formerly found relevant, Hope arreſtment, Kinloch contra Halyburton ; White 
I [ers — Jan. 20. and Feb. 2. 1672, Bell contra Fleming and Williamſon. 
kh alſo a relevant exception, that the ground of the arreſtment, or the ſum 


arreſted 


CE ale the principal executions w | | | 
br cutions were produced, and only the letters of arreſtment were loſt, an ext 
WE hereof was not found ſufficient | b Exon b ; __ 


cc to be heir, or executor to him, but renounce ; yet the party that might ſuc- 
cced, muſt be called cognitionis cauſa; Nicoiſon, de hœreditariis actionibus, Murray 
ente Daleleiſb; and therefore, when the arreſtment is upon a principal bond, or 


= March 17. 1637, Stuart. In this proceſs the arreſtment was not found inſtruct- 


For the act of Parliament for regiſtration of hornings, Sc. makes extracts proba- 


= Ol:phant : or that the arreſtment not being upon a decreet, was louſed, and that 
UH the ſums are paid: it is alſo relevant, that the goods arreſted were lawfully 


I arreſtment was laid on for exciſe, Dec. 4. 1679, Forrefler. Yea, though the 
| I lars, and poind the goods arreſted, March 11. 1635, Dick. In this caſe the ha- 


Jed, ſeeing he refuſed not entry to the arreſter, if he had demanded it. But 


not being paſſive therein, but active to prefer the poinder, 
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Hath paſſed upon either, unleſs it be made moveable; and therefore arr 


declarator of redemption paſs, which only makes the ſums moveable, ang dur 


can belong only to the wadſetter or appriſer, or any having right from th 


vant was not found arreſtable, in ſo far as it was neceſſary for the ſervice he wy 


392 Inſtitutions of the law of Scotland. Book In | 


arreſted was heritable *, before the act of Parl. 1644; or fince, that Infeftme 
it 


eſtmen 


being laid on upon ſums conſigned, for a redemption, was not found effecy, tl 


ing the dependence of redemption, theſe ſums cannot be arreſted, as belon i 


to the uſer of the order; becauſe they come in place of the lands redeemeq and 


the lands wadſet; but after redemption, the ſum conſigned may be arrefid 
made forthcoming for payment of the wadſetter's debt, Spotiſ. arreſtment, 22 
contra Hay. It is alſo a competent exception, that the thing arreſted is a Pro ; 
aliment, expreſsly conſtitute, and not exceeding the meaſure of aliment; 10 


b. 29. 1622, Adamſon contra Kirkaldie and Barclay *. And the fee of a ff. 


in, but only for the ſuperplus, more than was neceſſary for his aliment in ſuch; X 
ſervice, July 9. 1668, Beg *. The like holds in the King's penſions and fer he d 
of his public miniſters, Lords of Seſſion, and others, which are not arreſtahl who 
in the treaſurer's hands by act of ſederunt, June 11. 1613 *, and was fo foundin er, | 
oy oe of Sir Robert Murray juſtice- cler k, a part of whoſe ſalary was arr. _— 
XXXVIII. When purſuits are for making arreſted goods forthcoming, which comb 
are not liquid, the party in whoſe hands arreſtment was made, will not be decem. have 
ed for making forthcoming a liquid ſum for the price: but if he offer the good vant 
ſat cunpora, the decreet will contain a warrant to the magiſtrates of the place, him, 
roup the goods arreſted, that the price thereof may be delivered to the arreſte, ly in 
Nov. 12. 1680, Stevinſon. _ e os pi Upo 
 XXXIX. Appriſing and adjudication of heritable ſums, whereupon infeftment not, 
| hath not followed, being little in uſe (though competent) ſince the act of Pail. coll. 
ament 1644, which hath been continued by Act 51. P. 1661, though that Pa- gain 
liament be reſcinded, we ſhall ſay no more of it in this place; but, as we hare anot 
conſidered theſe ſeveral ways of tranſmiſſion of perſonal rights ſeverally, we ſhall decr 
now conſider them jointly as they fall in competition, for preference amongſt not 
themſelves, and each with others. In theſe competitions it muſt be confidered X 
that arreſtment doth conſtitute no right in the arreſter, but is only a legal prob depe 
bition to alter the condition of the thing arreſted, nor to pay or deliver the ſame arret 
to the arreſter's debtor ; but that it may remain in his hand for ſatisfaction of tit are! 
debt arreſted for : and it is only general, arreſting all ſums of money, or goods Vita! 
in the hands of the party in whoſe hands it is laid on, due or belonging to tit Nel 
arreſter's debtor, for ſatisfying of the debt whereupon the arreſtment proceeded his 
and therefore cannot be of more effect, than a denunciation of lands to be app! he b 
ed, or a citation on a ſummons of adjudication; and therefore doth conſtitute 0 part! 
transfer no right, but is a legal diligence, rendering the ſubject matter arrcſted whe 
litigious, ſo that the party in whoſe hands the arreſtment is made, cannot alter arret 
any ſums or debts belonging to that debtor in prejudice of the debt arreſted for, tion 
until the arreſtment be louſed, and caution found for the debt or decreet ablol pron 
vitor or declarator be obtained, excluding the arreſtment : and it he do any thing pelle 
on the contrary, it infers breach of arreſtment, confiſcating his moveables, 4 miſe 
he is liable, as if the ſums or goods remained in his hand, pro poſſeſore babetir prof! 
buli dels defrit poſjidere ; and though the arreſtment have no intimation to the are? coul, 
er's debtor, or any of his creditors ; yet if any of them recover the ſums or 800, Hon 
arreſted by the colluſion or negle& of the party, in whoſe hands arreſtment! b - 
made, he will ſtill remain liable; as if by colluſion and gratification, he 1 = 
1 ocur 
Ps by t 
* See to the ſame purpoſe, 1 n Get. | | ; pron 
** In this caſe the 1 : . afterwards was engaged as a ſervant : the guete 
was, whether this was ſuch an acquiſition as could betaffected by his former creditors ? the Lords found it w 
This deciſion not found. The act of ſederunt is preſerved by Spotiſarood, voce penſion. Ro 8 
| place 


rr See above, 5 27. 5. e. u See above, II. 5. 18. 


ye another purſuing in a ſeveral proceſs, before the ſame or different judges, obtain 

l decreet and payment thereupon, yet he will be neceſſitated to refound, if he had 

a not a preferable right to whom he paid. T 

0 XLI. If the party in whoſe hands arreſtment was made, appear and offer to 
l depone, if the purſuer ſuffer him to depone generally, that at the time of the 

me arreſtment, he had neither goods nor ſums belonging to the debtor in his hands, the 
the arreſter will not ex znfervailo, obtain him to be more particularly interrogated, a 
& vitandum ferjuriam ; but if before, or at his oath given in general, there be ſpecial 

the interrogatories offered by the party or the judge, whether at any time there were in 
ed; his hands ſums or goods belonging to the arreſter's dehtor, and how, and when 

l he ſatisfied or delivered the ſame, he will be holden as confeſt, unleſs he depone 

ect particularly; that he be not his own judge, as to the time when he was due, or 
ed when he ceaſed to be due ; for he may pretend or imagine, that the time of the 

det arreſtment, he was not debtor, becauſe he had paid to an atligny, whoſe aſſigna— 

1 don was prior to the arreſtment, albeit intimation was not prior, though he had 


heli 4 promited, which he could not quarrel ; but if another did exclude that party, he 
reſt I could not be liable to double payment, albeit he had given a bond of corrobora- 
006 U en , unleſs the aſſigny had offered to intimate, and he had hindered the fame, 
ö unneceſfiry, and promiſed payment; for then through his own fraud or fault, 
r 15 he would be liable to pay both parties ; and therefore, the promiſe of payment 
my ih only found releva 


* 


xz -urator (whoſe deed will be preſumed his) oppoſe the arreſter, and procure 
3 1 to compear and depone; and acknowledge the debt, or be holden as con- 
* ö ry another arreſter ; neither will he be liberated by offering his oath, that he 
1 5 ao ſuch warrant; for the employing a procurator is a ſufficient warrant for 
5 all the common courſe of proceſs, and requires no ſpecial mandate; yea, if he 
day or deliver to any other arreſter, or even if by his colluſion goods be poinded 
* AP a decreet, he will not be liberated, ſeeing he ought to have raiſed a proceſs 
f multiple-poinding, calling the debtor and all the arreſters or aſſignies to diſ- 
ute their ſeveral rights, that once payment to the party, found to have beſt 
WE right, might liberate him ; yet if he have paid, he does thereby without a direct 
HB aſſignation, come in the place of the party to whom he hath paid; and if he can 
duo that that parties right is preferable to the arreſter infiſting, he will be heard 
thereupon. | 


Hh he decerned to make forthcoming, though it infer double payment ; but he to 


er, the ſubject having been litigious by his arreſtment, before the other pai ty re- 
covered the ſame, albeit he have recovered payment ona fide, without any fault 
in him, but by the litigiouſneſs of the ſubject; for payment made hora fide, (in 
competition) with a preferable right, relieveth only the payer, who was or might 
have been compelled to pay, being conſcious of no other right : for it is not rele- 
vant for the party obtaining payment ona fide, nor will that ground of law ſecure 


ly in voluntary payments, 4 non debitore, and where the ſubject is not litigious *. 


not, but be equally paſſive, or equally oppoſe the competitors : yet if the debtor 
collude and propone defences againſt ſome of the competitors, and not equally a- 


promiſed payment before intimation, yet he could not thereupon have been com- 
pelled to Pay, if before payment an arreſtment had interveened ; becauſe his pro- 


RX 
1 *% 
1 


nt to exclude an arreſtment after the promiſe, to be proved 
writ of the arreſter, (i bat it was known to him) and not of the 
or party to whom he promiſed ; yet if the promiſe were not ſo proved, 

5 G 3 and 


845. 6. t. where it is ſaid, that a bond of corroboration granted to the aſſigny, ſupplies the 
mal intimation. | 


ee above, $ 13, 5. | 


by the oath or writ 
promller, 


W ri. I. Aſenations, &c. 393 


XL. And unleſs it be found that he proceeded warrantably, not only will he 


whom he paid unwarrantably, will be compelled to reſtore and fatis'y the arreſt- 


him, quod, qui ſuum recipit, licet a non debitore, non tenetur reſtituere, which holds on- 


Upon the ſame ground, albeit the party in whoſe hands arreſtment is made, collude 


gainſt all, and thereby procure delay, and terms to prove; if he ſuccumb, tho 


miſe could be but underſtood to be according to the party's right, to whom he 
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day, and the other will be preferred *. 


ſtruct, if it bear not the production of the aſſignation. 


Bock Ill 


and thereby the arreſter were preferred, the party promiſer, in whoſe hands the, 
reſtment was made, was declared free of the promiſe, unleſs there had been x oa 
action, or that the promiſer had undertaken the hazard; Dec. 11. 1674, Blpbing fn 

XLII. That which transferreth the right, is neither the arreſtment, the ha, 
on, nor any. thing in the proceſs, but only the decreet for making forth. comin, 
which is in the ſame condition, as to ſubjects arreſtable, as appriſings, or x hug 
cations are to others, which do not import full ſatisfaction of the debt, and do n 
fully liberate the debtor, but that other diligences may be uſed for the ſame ey 
unleſs he poſſeſs till the legal expire: and in the ſame way after decreet, , 
making forth-comnig, the arreiter may uſe other diligences ; but in competition 
with other creditors uſing diligence, he may not exclude them, and keep up kj 
own diligences, but hath his option thereof. But ſeeing the arreſtment make 


Dot 


the ſubject arreſted litigious, it hath the common effect neceſſarily introduced by 


law in re litigioſa, that inchoat diligence cannot be excluded, either by the v. 


luntary deed of the debtor, or by any legal diligence poſterior, unleſs the uſer af 


the firſt inchoat diligence become negligent, nam vigilantibus, non dormientibus furg 
ſabweniunt. „„ e | 
XLIII. The application of theſe grounds will eaſily clear the preference in the 


competition of arreſtments with aſſignations, or of arreſtments with arreſtment, 


And as to the competition betwixt aſſignations and arreſtments, an aſſignation duly 
intimated, is a full and complete tranſmiſſion of the right aſſigned, if by its n. 
ture it be aſſignable, and thereby the right of the cedent ceaſeth, and the afligny 
becomes creditor, and hath no neceſſity of any further diligence to complete the 
right: therefore no poſterior arreſtment will be preferred to an aſſigny, if the in. 


timation be before the arreſtment, which is accounted, not only by days, but by 


hours: but if the intimation and execution of the arreſtment be both in one day, 
and expreſs no hour, if the arreſter be not negligent, they will come in par! fuſu, 
becauſe no priority doth appear, Spetrf. debtor and creditor, Ingles contra Edwari, 


which will hold in the competition of diverſe arreſtments, or diverſe aflignationz 
where no priority doth appear; for we have little reſpect to the anteriority of debt 


in competition, but to the anteriority of diligence, as is evident in appriſings and 
adjugications ; fo if the hour be expreſt in the arreſtment, and not in the aſſignat- 


on, or contrarywiſe, that which wants the hour, will prove no more but once thit 


XLIV. But if the arreſtment be prior to the intimation, the arreſtment is pe- 
ferable, if it fail not in diligence; and therefore an arreſtment was preferred to 


an aſſignation intimate the ſame day, but two hours thereafter, Jan. 30. 102) 


Davidſon. This diſtance was too narrow, for the executor and witneſſes mi 
miſtake the preſent hours, ſo that three hours were a fitter diſtance to preter: 
yea, an arreſtment upon a dependence, was preferred to a poſterior afſignation, 


tho' intimate half a year before ſentence, upon that dependence, Hope, aftignation: 
but it muſt be in the diſcretion of the judge to determine, when arreſters fail 10 


diligence. 


XLV. As to intimations, they are ungueſtionable, if done by inſtrument, 0r by 
charge of horning, at the inſtance of the aſſigny upon the aſſignation; becaul 
the letters bear, that the aſſignation was produced to the judge, paſſer of ihe bill: 


and there is little doubt that aſſignations attaining effect by poſſeſſion, will be in 
the ſame caſe, as if intimated by inſtrument: or if a bond of corroboration be ob- 
tained upon the aſſignation, or diſcharges inſtructing payment of a part of the ded 
aſſigned : or if in proceſs the aſſignation be judicially produced * ; but the caſe b 
not alike, nor have I obſerved it decided, if a citation before the aſſignation be ji 
dicially produced, will exclude an arreſter, medio tempore, wherein the negaun 5 


more juſt and convenient; for a formal inſtrument of intimation, will not ii. 
XLVI. A 


»titori 


* The contrary was found Fuly 1687, Edie, obſerved by Mr. Patrick Home, No. 949, where both comf 
were brought in par! paſſu. | 
See above, 5 7. et 8. et 9. H. t. 
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W <1. As to the competition of arreſters, the firſt arreſtment, not failing in 
= .. is preferable ; and therefore the firſt arreſter was preferred, tho' prior 
1 oe SGH day tho' both obtained decreet upon the ſame day, and both uſed full 
= = Bb. 1, 1666, Cunninghame. And likewiſe, an h arreſtment by letters 
WE. > te Lords of Seſſion, and firſt citation thereupon, being inſiſted in without 
E 4 on" ace, was preferred to a poſterior arreſtment, tho' obtaining the firſt decreet 
1 Nes . ſheriff - in reſpect that decreets before the Lords, cannot be ſo ſumma- 
| i obtained, eſpecially, ſeeing they mult abide the courſe of the roll, Nov. 23. 
i 1.66 Montgomery. And a poſterior arreſtment Was preferred to a prior, in re- 
3 ſpect the term of payment of the ſum, for ſatisfying of which the firſt arreſtment 
.es laid on, was not come at the time of the firſt arreſtment; but before the ſe- 
Condd arreſtment was laid on, the term of payment of the ſum, for which it was 
lad on, was paſt ; albeit the terms of both ſums were paſt before the competition 
eme before the Lords by advocation, July 29. 1670, Charters: Fuly 17. 1678, 
10. Pitmedden. And for the ſame cauſe, arreſtment upon a decreet may be pre- 
ferred to a prior arreſtment upon a dependence ; becauſe the ground of the former 
© hath poratam executionem, and not the ground of the latter: yet an arreſtment up- 
on a dependence, was preferred to a poſterior arreſtment, obtained upon produc- 
tion of a reviſtrable bond, before it was regiſtrate, and ſo was not raiſed upon a 
decreet, Hope, arreſiment, Thomſon contra Memorran. And arreſtment laid on af- 
ter the term of payment of the debt arreſted, was preferred to a prior arreſtment, 
nid on before the term of payment upon the debt arreſted, Jan. 23. 1673, Ma- 
der. And an arreſtment laid on by a towns-officer whoſe execution bore no 
= wines was excluded by a poſterior arreſtment, having an execution before 
= witneſſes, albeit the fir/? execution was the cuſtom of the place, July 19. 1678, 
Marroct. And a firſt arreſter was not excluded for want of diligence, but was 
| preferred to a poſterior arreſter, who had brought his cauſe to be concluded 
at which time the prior arreſter compeared, and produced an aſſignation, 
after his arreſtment from the common debtor, whereby he needed no further di- 
WE lizence, July 5. and 19. 1673, Birnie: this aſſignation was found no voluntary 
= gratification, ſeeing it preferred the firſt legal diligence: and upon the ſame 
= ground, an aſſigny by a bankrupt, was preferred to a poſterior arreſter, in reſpect 
the aſſigny had uſed the firft diligence by horning, before the arreſtment, Nov. 
20. 1677, Biſhop of Glaſgow. i 5 1 
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A DISP 0 SITION may, and ſometimes doth ſignify the alienation a 
any right, whether real or perſonal; ſo the ſtile of tranſlations oed 
deut, the aſſigny to transfer and diſpone: as aſſignation is ſometimes extended 1 


ED | he diſpoſal of real rights, which are frequently provided, not only to heirs, but 
1 ies; yet theſe terms are ſo appropriated and diſtinguiſhed, that diſpoſition 


B14 ſſignies; : ; . a . 7 
BY L ppfiec to the alienation of real rights, and aſſignation 0 The alienation of per- 
= | 7 


WE (onal rights. 


| 4 . In both diſpoſitions and aſſignations, the diſponer or cedent is called author, 


ö 1 and the acquirer is called the ſingular ſucceſſor, and in both, this common bro- 
Card takes place, us ſuper vente s authort accreſcit ſucceſſort, that is, whatever right 
bekalleth to the author after his diſpoſition or aſſignation, it accreſceth to his 
ſlucceſſor, to whom he had before diſponed, as if it had been in his perſon when 
he diſponed, and as if it had been expreſsly diſponed by him : whence ariſeth the 
digainction, betwixt diſpoſitions and aſſignations, expreſs and implicite, or tacit 
EE hen the right is not expreſsly diſponed, but tacitly or virtually; as he who dif- 


1 7 pones the property, hc iſ ſo, doth tacitly and virtually diſpone any leſſer right, as 


z reverſion, ſervitude, liferent, though no particular mention be of theſe, accor- 
ding to another rule of law major: ineſt minus; ſo any perſon inteft in property, 


and his ſeiſin regiſtrated, will have right to a reverſion, if no more was in the diſ- 
295 poner's perſon ; albeit aſſignations to reverſions require ſpecial ſolemnities, as to 
be regiſtrated in the regiſter of reverſions; yet the regiſtration of this ſeiſin will 


be equivalent: ſo a liferent- right, granted by him, who had only right of tack, 
Vas found to carry the right of that tack, during the liferenter's life, Eote, li e- 
= rents, L. Roſytb contra his tenan s. The like of a back-tack, ibid. La. Eryd con- 
ta ber tenants, Stuart contra Fleming. The like found of a liferent, which car- 
tied the right of a reverſion quoad the liferenter's life, Dec. 5. 1665, Beg. 


there is alſo little queſtion, if the right diſponed have expreſt or implied abſolute 
warrandice, as being for a cauſe onerous ; in which caſe, if the queſtion be be- 
= twixt the diſponer and ſucceſſor, he who diſponed for an equivalent cauſe, im- 
== porting his acknowledgment of having an abſolute right, cannot clothe himſelf 
with any poſterior right, which would infer warrandice againſt him, if it were 


in another's perſon ; and therefore, that perſonal objection excludes him, it being 


in his own perſon : neither is it queſtionable, that if the diſpoſition or aſſignation 
de limited, as being only to a particular title, or generally, for any right the diſ- 
poner hath, or bearing warrandice from his own fact and deed, then if he ac- 
= quire a poſterior right, he may make uſe thereof againſt that perſon to whom he 
decided, July 19. 1664, betwixt Dame Eiiſabeth Douglas and Sir Robert Sinclair her 
. ] © ſpouſe, contra L. Weddderburn, anent the tiends of Kello and Kimmergem, whereof the 


DB . 
* 
. 


4. Earl of Home, common author, gave a tack to Medderburn's predeceſſor, with war- 


randice from his own deed; and any right the Earl then had, being reduced, he 
} 1 did thereafter acquire a new annualrent- right from Coldingham, and thereupon grant- 
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which ſuperveening right was found not to accreſce to Wedderburn, to de- 
tac k, ſeeing he had not abſolute warrandice, but from his author's deed 


party to whom he diſpones, but betwixt the ſingular ſucceſſor of that 


ſo 3 . . 
bnal objection upon the warrandice hath no place; and oft- times the right ſuper- 


5 n ſpecial ſolemnities, and cannot be tranſmitted without theſe; 
Lords 3 confirmation, ſeiſin; yet even in theſe caſes, reaſon, and the 
W crelces TOW extended the rule ſo that the ſupervecning_ right itfo fatto ac- 
3 ceeded-when ther! new ſolemnities; but if the neceſſary ſolemnities have pre- 
W back, 2s if mere was no right, whenſoever the right ſuperveens, it is drawn 

as if It had been in the time of the former folemnities, fi&ione juris »; 


£ H and 


* | | 
See L. 72. F. de rei vindicat. 


Diſpoſitions, &c. * 


I. There is no queſtion of this accretion, when the diſponer diſponeth for all 
= right he hath, had, or ſhall acquire, which is a general aſſignation or diſpoſition, 
ol any right ſuperveening, if the debate fall betwixt the diſponer and his ſucceſſor; 


4A diſponed, much more may any ſingular ſucceſſor of his; and therefore, in the caſe 


„ 


* 
8 


— — I 
2 8 4 SORE TE. 81 
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da right to William Douglas of Evla, to whom the ſaid Dame Eliſabetb Douglas 


ut the main queſtion is, when the controverſy is not betwixt the author 


author, and that party to whom he had diſponed before, in which caſe the per- 
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398 Iſtitutions of the law of Scotland. Book Il 


and ſo, if a ſuperior acquire the right of forfeitry of his ſuperior, the ame 

facto accreſceth to the ſub- vaſſals, and cannot be made uſe of againſt them, 90 of ri. 
conjunct fees, Crawford contra L. Murdiſtoun. The like was found, By % a pre 
1665, Boid of Pinkel contra vaſſals of Carſſuth: in which caſe the vaſſals were : tor 
dained to pay their ſhare of the compoſition of a ward *: but where the fü . and! 
veening right befel to the author's apparent heir, and was by him diſponel : or ob 
another, before he was entred heir; in that caſe, the author's apparent heir, b. 
taining a gift of the liferent-eſcheat of lands diſponed to vaſſals, the ſaid liferen =_ 
was not found to accreſce to the vaſſals, becauſe the apparent heir was denuxy MEE © 
thereof in favour of another, before he was heir, Had. July 5. 1611, Sen MERE" 
tra vaſſals of Athol *. This rule was ſo far extended, that a ſupervenient riph n 
by decreet of reduction and improbation acquired by L. Swintoun, having io = expre 
to the lands of Brimfloun,' by gift of E. Lauderaale's forfeiture, was found g. nothi 


creſce to the Earl of Lauderdale, being reſtored, Fuly 13. 1644, E. Lauder, WM - 1. 
But this is not the accreſcing of a new right, but declaring an old; yet, wher ou 
a perſon having a diſpoſition of lands, did infeft another in an annualrent, hint * we 
never being infeft, and afterwards did aſſign the diſpoſition to a third party, who was 7 1 1 
thereupon infeft, that infeftment was not found to accreſce to the annualrenter a \ So 
becauſe his author was never infeft, June 20. 1676, Brown. | | wa 8 
It is the common opinion, that if a party grant infeftment, before he be inſeſ 4 
himſelf, and be thereafter infeft, it accreſceth to that party whom he infeft before . 
if the queſtion be betwixt them; but I have not obſerved it directly decided, quid 5 
juris, in theſe caſes, if a perſon not infeft, do give right to two parties, and ther- L 
after be infeft, to which of the two his ſuperveening infeftment will acereſce: oi 1 
he infeft one, when he is not infeft, and thereafter another, when he is ink, 2 
which of theſe will have right: but it ſeems the firſt infeftment in both caſes wil 5 
preferred, becauſe the common author's right accreſceth ipſo facto; yet if the comm 1 
author's infeftment proceed upon the diligence of any party, the ſame will only «- 5 
creſce to him, who 1s the procurer of it; if the preference be upon diligences, and 3 
not upon aſſignations; in the caſe of aſſignations it was found to accreſce to the ft 
richt, with abſolute warrandice, June 21. 1671, Neilſon. „ 1 
III. But now to return to what is ſpecial in diſpoſitions. A diſpoſition 6 the 2 
tranſmiſſion, or conveyance of real rights from the diſponer to his ſingular ſuc 4 
ſor, not in contemplation of the diſponer's death, for ſuch are comprehended + WE acquir 
mong ſucceſſions, from the dead, as legacies, donations mortis cauſa, &c. Ad. others 
poſition is ſaid to be a conveyance, and ſo it is taken, not for the diſpoſitive a#« WR v. 


the will only, but whatſoever elſe is requiſite to complete the conveyance, as tradl- 
tion, reſignation, poſſeſſion, tho' a diſpoſition is oft-rimes taken as diſtinct iron 
theſe. For the more clear uptaking of conveyances of real-rights ; conſider ii, dure; 
what is requiſite to tranſmit them by the law of nature, without any poſitive WR um t, 
or cuſtom: and next, what by theſe is requiſite to tranſmit the ſeveral git: WE bated, 
As to the firſt, it hath been ſhown in the title Real Rights how far dominion and wut 
property is competent by the law of rational nature, and it cannot be doubted, bt! WWE. the fo 
that tho' there were no poſitive law nor cuſtom, that the rational creature 5 . on, w 
turally inſtructed how to diſpone and alienate his own, the power of difpotal bit titer 
the characteriſtickx of dominion, which is natural to man, being created lord altho 
the creatures. The queſtion then is, by what act men may naturally exerciſ not in 
power of diſpoſal, which can be no act of the underſtanding, that being di it fror 
contemplative, and nothing active or operative for conſtituting or tranſmitting ; any o 
rights; but it muſt needs be an act of the will, for by it, rights are both acquie, * livery 
relinquiſhed, and alienated; there may be three acts of the will about the die mate 
— —_ Joi 
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See above, II. 4. 15. | Toma 

* The caſe here was, that the liferent of certain lands was provided to the Counteſs of Athal, which F 

were afterwards feued out by the Earl. His apparent heir acquired right to the Countels's liferent ; 3 

he was ſerved heir to his father, his eſcheat fell, by which be was denuded of the Lady's liferent in * | 
-the King, by whom it was gifted ſoon after to a donatar. In a competition between the vaſſals and the 

it was found, that the right to the Lady's liferent had not in this caſe acereſced to the vaſſals. 


. I Diiſpoſttions, &c. . 
= hs; a reſolution to diſpone, a paction, contract or obligation to diſpone, and 
3 oo * c wil or conſent that that which is the diſponer's be the acquirer's. Refo- 
= -minites within the reſolver, and may be diſſolved by a contrary reſolution, 
= yr W no right: paction does only conſtitute or tranſmit a perſonal right 
3 and 3 whereby the perſon obliged may be compelled to tranſmit the real 
* : It muſt needs then be the preſent diſpoſitive will of the owner, which con- 
ien the right to any other, which is expreſſed by ſuch words de praeſenti, e Tili- 
N » diſponeth, alienateth, or annalzieth, gifteth, granteth, ſelleth, &c;,” which 
cCanaot properly import an obligation, having its effect in the future, tho' there 
E may be obligations conſequent as to delivery, warrandice, &c. but theſe terms do 
1 xpreſs ſomething preſently done, and not.engaged to be done, and fo can be 
7. thing elſe but the alienation or tranſmiſſion of the right itſelt. 
IV. That the diſpoſitive will of the owner alone, without any further, is ſuffi- 
(eient to alienate his right, without delivery or poſſeſſion, is evident in perſonal rights, 
1 wherein the diſpoſitive clauſe of aſſignations or tranſlations is ſufficient; intimation 


* 7 
% „ 
IS 


or poſſeſſion being introduced for expediency in ſome caſes, by our cuſtom. That 


4 


Sg 


= > 
IIS 
©» 


me diſpoſitive will is alſo ſufficient to tranſmit real-rights, it appeareth, becauſe 
te will alone is ſufficient to retain, not only rights, but even poſſeſſion itſelf, tho 
ED there be no corporeal act exerciſed therein; and therefore, the act of the will a- 
| 5 lone, as it retaineth, ſo may it relinquiſh that right or poſſeſſion, whereby it ceaſ- 
Eh to be the former owner's; and therefore, if the will be, not ſimply to relinquiſh 
but to remit or tranſmit the right to any other, hoc ipſo that other doth become do- 
mirs; dominion being the power of diſpoſal, which is a faculty, and no corpo- 
W cal thing, it may be fitly conſtitute in the acquirer, by the will of the diſponer, 
= unleſs the acquirer reject it: for the diſponer, before having the only power of 
= diſpoſal, and remitting that power to the acquirer, the thing cannot be ſaid to be 
mullius, as not being relinquiſhed : and therefore, the dominion or power of diſpoſal 
ofit, muſt either be in the diſponer or the acquirer ; not in the diſponer, becauſe by his 


chat power muſt be in the purchaſer, unleſs he reject it. This is the more evi- 


HY dent, that poſitive law and cuſtom, which requireth delivery or poſſeſſion, reſteth 
in ſymbolical or imaginary poſſeſſion, as by delivery of earth and ſtone for land, 
4 of a penny for annualrent, and in ſome caſes requireth no poſſeſſion ; fo the fiſk 
acquireth real right without poſſeſſion; and the right of ſpecial legacies, and 
others from the dead, are tranſmitted without poſſeſſion alſo. LD 

V. But, for utility's ſake, not only the Romans, but almoſt all nations require 
ſome kind of poſſeſſion, to accompliſh real rights, that thereby the will of the 
owner may ſenſibly touch the thing diſponed, and thereby be more manifeſt and 
ſure; fo the law faith, Traditionibus ef uſucapionibus, non nudis pactis dominia re- 
um tronseruntur, with which our cuſtom accordeth. It uſeth here to be de— 
dated, whether poſſeſſion itſelf be ſufficient to accompliſh diſpoſitions ; or if there 
Þ muſt be tradition, or delivery of that poſſeſſion, by the diſponer to the acquirer ; 
dhe forecited law ſeems to require tradition, or at leaſt uſucapion, or preſcripti- 
on, which doubtleſs are the moſt proper ways to accompliſh diſpoſitions ; yet #- 
liter and equrvalenter, poſſeſſion lawfully attained by virtue of the diſpoſition, 
| aitho not delivered by the diſponer, will be ſufficient, as if the diſponer were 
n ZH 12 in poſſeffion himſelf, and ſo cannot deliver it; yet the acquirer may recover 
rom the detainer, or the acquirer might have been in poſſeſſion before, by 
Bu other title, as by cuſtody, conduction, Sc. In which caſe none require de- 
ey: yea, it is more queſtionable, whether the poſſeſſion would not conſum- 
Hy the diſpoſition, tho' unlawfully attained ; as if the diſponer not being in 
. lon, the acquirer attained the poſlefſion from a third party, vi aut clam, 
sede might be obliged to reſtore that poſſeſſion to the third party; yet whe- 


Eve, 


wh S | T it 28 not exclude a poſterior diſpoſition attaining a poſterior, tho more 
0 3 2 9 0 . . = * . 2 
. dal polleſſion ; it is a queſtion as probable in the affirmative, as in the negative, 


W unleſ . ; ? 
es another having a diſpoſition, were endeavouring to get poſſeſſion, and were 


prevented 


goo Inſtitutions of the law of Scotland. Boch j | 


prevented by an irregular poſſeſſion, albeit bis d 
ligence, but by requiring 4 | nen enn a legal 


VI. It remaineth then that poſſeſſion 1s the accompliſhment of the ipod 
log 


of real rights, ſo that not the firſt diſpoſition, but the firſt au 
thereof, preferreth. This poſſeſſion * alike in all caſes, Ja * n 1 h 
others ſymbolical poſſeſſion is requiſite, which cannot be ſupplied b 15 SY W there 
on itſelf, as in property of lands or annualrents by infeftment, ee ul adena 
ſition and natural poſſeſſion make no real right without ſeiſin, July 12. 16 15 n 
net; Nov. 25.1628, Hall; Dec. 16. 1629, Hunter. Poſſeſſion is e Foe onde 
ly to the conveyance of the property of moveable goods, but alſo of fe W not p 
rights, tacks and rentals, ſervitudes, pledges, &c. which tacks, tho' the OY verre 
perſonal rights of location, and conſtitute only as real rights by N b e uz 
mation will not tranſmit them; but there is a neceſſity of poſſeſſio ; 2 Vier 
liferents be more properly real right f e ee autho 
. properly ghts, becauſe conſtitute by infeftment, ye { , 
ing a liferenter cannot infeft another as a fiar can, aſfignation or dif of Ts od 
ſufficient, but it muſt be cled with poſſeſſion : but reverſions cho”: ite he * 3 
apa - real 7 0 by e, require no poſſeſſion for cranſenitdar tex 1 
but an aſſignation duly regiſtrated, accordi act al. 1 ere 
is * as a debe ee * _ — 1 ON N * Finge 
VII. In moveables poſſeſſion is of ſuch efficacy, that * doth not one cont BB, 
mate the diſpoſition thereof, but thereupon the potion 5 Oo 1 
any neceſſity to prove the ſame, which was found ſufficient to inſtruct the h . yo 
perty of a ſhip from poſſeſſion, without vendition in writ, July 26. 1673 Cor 1 
Hamilton. And the property of money was inferred, from having the key of the [ _ 
cheſt in which the money was found ſealed, unleſs a contrary probation n 3 
5 adduced, June 18. 1675, Jailor. And fo a creditor having poinded goods from rh 
1 his debtor, was preferred thereunto, to a third party, who offered to prove theſ rs 
goods to be his own proper goods, bred upon his own ground, and ſet a oral 2 
ſing to that debtor, the poinder inſtructing that the goods were milked wrought 8 
and the offspring thereof enjoyed by the debtor for two years, without any ol 1 
ſeſſion by the other party, during that ſpace, which fo far preſumed his right wa 
that the Lords admitted not the contrary probation, Nov. 24. 1624, Turnbul i 7 
Symontoun. The like upon two years poſſeſſion, Fune 17. 1625 Brin, But are 
reſtitution of a horſe was not excluded, becauſe the poſſeſſor offered to prove he 3 
bought him from one who then had him in poſſeſſion, in reſpect the purluer bat 
then offered to prove, that immediately before he had ſet the horſe in hire for 45170 
journey to that perſon who ſold him, Nov. 18. 1680, Forſyth: fo that it will not natic 
be ſufficient to any claiming right to moveable goods, againſt the lawful pol flow 
ſor, to alledge he had a good title to theſe goods, and poſſeſſion of them, but he F. 
muſt condeſcend, quomodo deſiit foffidere, as by ſpuilzie, ſtealth, c. or that he reſig 
gave them only in graſſing and cuſtody, and continued to uſe acts of property the | 
the reaſon whereof is, becauſe in the commerce of moveables, writ uſeth not ficie! 
to be adhibited, and it would be an inſuperable labour, if the acquirers thereo bus « 
behoved to inſtruct all the preceeding acquirers, as if one ſhould inſtruct that ſhov 
he bought or bred ſuch goods ſome years ago, the preſent poſſeſſor behoved el lien; 
ther to inſtruct a progrels of them, through all the hands they paſſed from the firur 
firſt owner, or loſe them, which being deſtructive to commerce, cuſtom hath 10 done 
troduced this way, that poſſeſſion being preſent and lawful, preſumeth proper | . ratot 
without further probation, unleſs the purſuer condeſcend upon a clear and pr abt b 
Way of the goods paſſing from him, not by alienation ; as if they weile {pul g: 
Zzled, tollen, ſtrayed, Sc. Feb. 3. 1672, Scot of Gorrenberry. In which caſe, © ſtaff 
the purſuer did not condeſcend quomodo defiit poſſidere, the libel was only found fe. the 
levant to be proved by the defender's oath, that he had not bought or acquire rece 
the goods bona fide ; or condeſcend that the goods we:ein a defuncte poſſeſſion 95 han, 
time of his death, which is probable prout de jure, Feb. 24. 1672, Semple; uſet] 
which caſe a defunct's goods were reſtored, albeit they were long poſſeſſed * 
| TA 28 
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. by his wife, and impignorated by her, and her ſecond huſband, without confirma- 
= 6A 1nd the children of the defunct huiband recovered the ſame from the ac- 
= auirer, upon offer img ſuch 2 5 roof. : . . | 

E: The paſſing moveables from the proprietar muſt be ſo evidently inſtructed, that 
BJ tere may no probability remain of their having been recovered, and thereafter 
5 zlienated; upon this ground it was, that Sir 7% Scot purſuing Sir bn Fletcher, 
Es fr a book delivered to him, the Lords found the libel not relevant, unleſs it were 


* condeſcended on 9 modo the purſuer delivered the ſame, viz. by loan, and would 


\ E og out the defender to prove gifted, but preſumed his title, unleſs the contrary 
Voere proved by oath or witneſſes, Jan. 27. 166 5. And in a proceſs for jewels, 
Dcr. 12. 1665, at the inſtance of Ramſay contra Wilſen, who had them from Mr. 
WE 7crt Byres, the Lords found, that the preſumptive title of the defender and his 
author, was elided, upon the contrary preſumption, that jewels of ſuch value could 
dot be bought hora fide, ſeeing the ſeller was neither merchant nor jeweller, 

Ws nor the jewels fit for his proper uſe; and becauſe it was offered to be' proved, 

be took them at his own hand out of the purſuer's poſſeſſion, to whom they 

WE were impignorated by writ by the proprietar, who immediately went out of the 

WE tingdom *. om | 2 

WD rents, which paſs by infeftment, for perfecting whereof, there muſt not only be 

a2 diſpoſition, but alſo a refignation in the hands of the ſuperior, and new infeft- 


ment granted by him to the acquirer thereupon, or by confirmation, or for o- 
bedience upon appriſing or adjudication : for diſpoſitions of lands to be holden of 
the granter, do not tranſmit the granter's right, becauſe he continues ſuperior in 
the direct dominion ; but it becomes an original right, conſtituting a new ſub- 
altern infeftment. Reſignation is either in favour of the ſuperior himſelf, for 


| conſolidating of the property with the {uperiority ; and therefore is called reſigna- 


| favour of the reſigner himſelf ; or in favour of an acquirer ; and therefore is call- 
| ed reſignation in favorem. The firſt of theſe is no tranſmiſſion, but an extincti- 


third, which is moſt properly a tranſmiſſion. For the right underſtanding of refig- 


ow from the ſeveral ſteps thereof. 
rclignation, having in it the effects of a diſpoſition, which muſt be in writ ; for 


ficient alone, without an adminicle in writ : and tho' a reſignation propriis mani- 
bus can have no procuratory, yet the diſpoſition whereupon it proceeds, muſt be 
ſhown as the warrant of the inſtrument of reſignation. The ſecond ſtep in re- 
ſignation, is the act of reſignation itſelf, which neceſſarily muſt be by way of in- 

rument of a nottar, expreſſing the warrant of it, vig. the diſpoſition, if it be 
done by the reſigner propriis manibus, or the procuratory if it be done by a procu- 
ator, and that conform thereto, the reſigner or procurator compeared perſonal- 


ly before the ſuperior or his commiſſioner, having ſpecial warrant to receive re- 
Ugnations, and th 


ſtaff and baſtoun, 


e . lymboh of the thing reſigned, and that the ſame was accepted and 
ure g y the ſuperior, or his commiſſioners, by taking the ſaid ſymbol in their 
3 or new infeftment, to be given to the acquirer : and tho' the reſignation 
eth to be made by the vaſſal, or his procurator on their knees, and ſo is ex- 


See above, II. x, 42, 3 I Pr eſſed 


VIII. The moſt ordinary and important conveyances are of lands and annual- 


| tion, ad perpetuam remanentiam : or it is a reſignation in the ſuperior's hands, in 


on of the fee, and hath been ſpoken to in that title. The ſecond is not properly a 
| tranſmiſſion, becauſe it paſſeth not from, but returneth to the reſigner; yet ordi- 

narily under diverſe conſiderations; as when he reſigns from himſelf and ſuch 
heirs, in favour of himſelf and other heirs, or when he refigns a ward-holding, 
that it may be returned blench or feu, in ſo far it is a tranſmiſſion, and partabes of the 


nations in favorem, conſider the ſolemnities requiſite thereto, and the effects which 
For the firſt. a reſignation muſt proceed upon a diſpoſition, or procuratory of 


the inſtrument of reſignation being but the aſſertion of a nottar, will not be ſuf- 


at the reſignation was made in the hands of the ſuperior by 
delivered by the reſigner or his procurator to the ſuperior, as 


Se pe nn + 
pou 


—— — — 2—ͤ n. — 
8 


11 
N = 
„ 

t 

. : 


—— 


—  — — — — 


Ls 2 — — 2 * _ = 0 n * 

_—_— Wh 4 hs 3 Y —— 7 D — — — 9 : * * \ 
72 ER SIE A 4s oe 8 1 2 . , 5 4 ou : eee OW» _ 

* — bs — * p 0 nr . e £ Tens Fr,” Ha * 5 worm . 1 5 _ _ 2 8, 4. — . - 

Mu , p — 2 renn 8 r 8 25 . r 2 a” . OR 2 4 — 1 * 
. „ Ys —— . — 725 — y __ 2 8 N * LW - - Se OV PEE | 2 by 
SL wi _ J : og F< 3 1 „ * 9 4 —— . 
+506 — _ 


——ů ů — — — bak B * 
a 1 — — — — —— — 
* * en * . 
n . 
— * 
2 


r 


— 


Bona 
— — 


ESL, we I re 
WW TY To Wer 8 
a 2 YA Wh 
12 
— * FS — q - 
= 
57 


* NN 
E 


o „„ 5 "ALY 
- = > — ——ů — 2 


402 Inſtitutions of the law of Scotland. Book Ill 


reſſed in the inſtrument, either ſpecially, or generally * with all bumility, 3 WA 
that the ſuperior or his commiſſioner, uſe to deliver the ſtaff as the * We fame | 
of the fee to the acquirer, which is alſo expreſſed in the infra, eien 
theſe are not ſo eſſential, but that without the being or exprefling thereof Up = ? 
inſtrument will be valid“. The laſt ſtep of this tranſmiſſion by reſignation i YZ XI. 
the ſuperior or his commiſſioners giving new infeftment to the acquiter i s 
nature and requiſites of which infeftment hath been expreſſed before in the ile Y de 
infeftments, Lib. 2. tit. 3. | „ 2 
The ſolemnities of reſignation are ſo eſſential and neceſſary, that the omiſſion 4 as ; 
of them annulleth the reſignation ; and therefore renunciation without à 8 4 68800 
mal reſignation, tho' it may be ſufficient againſt the renouncer, yet it is not ſu. MC Na 
cient to take away the infeftment renounced, againſt ſingular ſucceſſors, M. 23 YH 585 
1627, Dumboig. Nor can it conſtitute any real right in the perſon of the acqui- A * bs 
rer, unleſs he had aliunde another right ſtanding in his perſon, in which 7 in the 
the renunciation might exclude the renouncer, or his heirs, to quarrel that right, RR jimi 
Hope, alienation, Hamilton contra M. Adam : the reaſon thereof is, becauſe fra WG bare 
| eodem modo deſtituuntur quo conſtituuntur; and therefore, as infeftments cannot be lte 
_ conſtitute without an inſtrument of ſeiſin, ſo they cannot be deſtitute without m gavout 
inſtrument of reſignation, or at leaſt another inſtrument of ſeiſin, with the ſupe- the di 
rior's confirmation, or upon his charter for obedience ;, ſo that renunciation be. to the 
ing perſonal, operates nothing, except in the caſe of wadſets, which are extinguiſh- WW  : t 
ed by a renunciation regiſtrate by the act of Parliament 1617, c. 16, But en an en 
wadſets cannot be tranſmitted without reſignation in favour of the wadſetters from, 
- hnguiar fucceior.- nw N . oy — YV%Y 
IX. But where it is ſaid, that the reſignation muſt be by the vaſſal or his pro- . ing vi 
curator, this queſtion ariſeth, if the reſignation be made by him who is not truly diſpoſ 
vaſſal, but with conſent of the true vaſſal, quid juris, Craig, lib. 3. Deig. 1.429. WW cxclu 
ſhows, That in his time this queſtion was not clearly determined, nor is he upon. 
c poſitive in it, but this far, it the reſigner had no title, no conſent could be Wil 
« {ſufficient : yet if he had a colourable title, the conſent of the true vaſſal might W and a 
« validate it.” We have cleared this queſtion in the title, wadſets, lib. 2. tit.11.\7. and caſe, 
all repeat it in a word, that if the true vaſſal be conſenter to the procuratory ol and v 
reſignation, either expreſsly bearing, that the diſponer, with conſent, &c. conſti- cond 
| tute his procurators, or if he be conſenter to the diſpoſition, by being expreſſed : tl 
in the entry therof, which is holden as extenfive to the whole diſpoſition, and lo 17. 
as repeated in the procuratory, or if otherwiſe he conſent after the diſpofition or fu. fignat 
curatory, apart, yet before the reſignation made, the ſame will. be as valid, as if the 3 thery 
conſenter himſelf had granted the diſpoſition or a procuratory ; for the act of the 3 of hi 
diſponer, tho more expreſs and amplified, is no more but his conſent : and 0 Craig 
the other conſenting, doth the ſame materially which he would do if he wiv 8 ech t 
diſponer formally; but if his conſent be adhibited after the reſignation is made, t 3 falls | 
is merely perſonal, and cannot have influence on the reſignation, which was be- WM " his 
fore it; or if he but permit or give licenſe to the diſponer, or, which is alike, it he qui 
conſent that the diſponer diſpone in ſo far as may concern the diſponer's 118% Bp x the 
theſe will not be ſufficient warrant for the reſignation ; but if he give warrant e ©) th. 
conſent to the reſignation, it is ſufficient; neither is there neceſſity to diftingul W ! crloy 
whether the diſponer have a colourable title or not, ſeeing it is the conſent of the 4 Ws t 
true vaſſal, and the reſignation as flowing from, and warranted by that conſent, 5 ath 
which tranimitteth the right. And therefore an infeftment of annualrent, gee. 3 4 
by a perſon not infeft, was found valid, becauſe a conſenter thereto Was intelt; - - L 
and ſo it did exclude a valid right flowing from that conſenter to a ſingular ſuc⸗ E th 
2275 * inf 
ceſſor thereafter, vig. a tack, Dec. 15. 1630, Stirling. | 
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X. Refignation how neceſſary ſoever to tranſmit an infeftment, yet N 5 om an 

procuratory and inſtrument of reſignation may be loſt, therefore the vaſla f Fon i 
ſeſſing forty years, by virtue of an infeftment, mentioning ſuch a relignaten e 


5 7 d 8 
b See above, II. 11. 1. & 2. © See above, II. 11. 6. 2. " 


eme will be 

3 reſignation ; 

—_ d | 

Wt 218 0 . . 

7 As to the effect of reſignation, there is no doubt, but when the ſame is 

made, and infeftment follows conform, the reſigner is fully diveſted, and 
, 


valid without the production of the procuratory, or inſtrument of 
which therefore is preſumed thence praeſumptione juris, Parl. 1 594, 


1 3 quirer is fully inveſted ; and if there be conditions or proviſions, whether 
bearing expreſs clauſes irritant, that the acquirer's infeftment ſhall be null, and 
we diſponer's infeftment (hall revive, or he have regreſs, how far theſe are effec- 
wal, until by reſignation or judicial proceſs, the ſame be recovered, is more fully 
W cared before, Title, Infeftments. Lib. II. 7. 3. § 58. It is no leſs evident, that 
before reſignation be made, the diſpoſition or procuratory, operates nothing as 
dd the real right, which notwithſtanding remains fully in the diſponer ; though 


3 he be perſonally obliged to perfect it, albeit there be no ſuch expreſs obligement 


n the diſpoſition, yet, by the nature thereof, the diſponer is obliged to infeft 
bimſelf, if he be not infeft, and to infeft the acquirer, Hope alienations, Glad- 
ares contra L. M*kerſioun : the diſpoſition of property being accompliſhed, carries 


I all real right the diſponer had of the land, or bonds for granting real right, in 


= (our of the diſponer, or his authors, tho' neither aſſigned nor mentioned in 


Y the diſpoſition ; yea, a liferent carrieth the reverſion in the diſponer's perſon, as 


do the liferenter's liferent uſe, that thereupon (ihe diſponee) might redeem a wad- 
ſet : ſo likeways a diſpoſition of lands immediately before a term, not exprefling 


an entry, nor affignation to the rent, was found to exclude the diſponer there- 
W from, though infeftment followed not, till after the term, Spotiſ. mails and du- 


dies, Caldwal contra Stark. And generally, it carries mails and duties, as includ- 
W ing virtually an aſſignation thereto, July 17. 1629, inter eoſdem: and though the 
W diſpoſition or procuratory, cannot conſtitute a real right, yet it doth ſufficiently 
exclude the diſponer or his heirs, from troubling the acquirer's poſſeſſion there- 
W upon. 3 „ 


and accepted by the ſuperior, and no infeftment following thereon, where, in that 


W caſe, the right or fee ſtandeth, whether in the diſponer, acquirer, or ſuperior, 


and whether the reſigner be fully thereby denuded, or if he may not grant a ſe- 
E cons reſignation, whereupon the firſt infeftment being recovered, will be effectu- 
A this is very learnedly debated by Craig in the forementioned place, (III. 1. 
W 27. 718.) where he ſheweth, that\the common opinion was, that the ſecond re- 
W ignation with the firſt feiſin will be preferred, though the Lords had decided o- 
3 therways, in the caſe of a citizen of Perth, making a ſecond reſignation in favour 
olf his fon, though after the firſt reſignation by the ſpace of twenty years; yet 
I Craig approveth the old opinion conceiving the reſigner, never to be fully diveſt- 
F ed, till the acquirer were inveſted; this is clear, that by the reſignation, the fee 


3 falls in non-entry, and is in the ſuperior's hands, and while the reſigner reſigning 
= |! 


3 Seer be infeft, the ſuperior hath the non-entry-duties of the lands reſigned, 
1 the infeftment be not delayed, through his own fault. It is alſo clear, that, 


4 perſonal obli 
and therefor 


atn right to that as other perſonal rights, and thereupon may compel the ſupe- 


gation to infeft that perſon in whoſe favour the reſignation was made; 


; the Lords upon ſu 
E Galt of the inſtr 
do mfeft the part 


= Cilvnat; ee, e HA | 8 ; R a 
ud nation, or infeft another party, or elſe his obligement may make him liable 


ipplication, without citation, will grant letters ſumm rily upon 
ument of reſignation, and warrant thereof, to charge the ſuperior 


© Carried by the firſt infeftment, though upon a poſterior reſignation ; and 
{0 
1 Fe above, 11, 12. 15. F. Reſigner. 
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XII. The main queſtion then is, what is the effect of a reſignation, when done 


n his own favour, be received, or the reſignation paſt from, or otherways, the 


by the ſuperior's acceptance of the reſignation in favorem, there is upon him a 
e, though the acquirer © die uninfeſt, his heir by a fingle ſervice, 


3 lor to infeft him; yea, as Craig obſerveth in the fore. cited place, (III. 1. 16.) 


y, in whoſe favour it was made, who may not receive another 


. to th | 1 i 1 . BD t 33 0 
E e obtainer of the firſt reſignation, pro dummo & intercſſe; but the real right 
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ſo poſterior deciſions go along with Craig's opinion, not only in the caſe of the M ©! 
public infeftment, upon a ſecond reſignation, but which is much more 105 conte 
reſignation is made, a haſe infeftment flowing thereafter from the refigner SY 5 plain 
being but a ſhort time before the public infeftment, upon the reſignation, yet 5 | Fin 
preferred thereto, as Dury oblerves, but expreſſes not the parties, July 22, 16 4 haerit: 
As to the contrary deciſion obſerved by Crazg, it faith nothing, ſeeing the H ing 
infeftment upon the laſt reſignation, was in favour of the reſigner's ſon, and but a 
inter conjunctas perſonas, was fraudulent, which would not hold fo, if that ſon ky ad 
been a ſtranger, acquiring hond fide, for a cauſe onerons. So then the refonai. WARS © th 
on in favorem, doth not denude the reſigner of the real right, but is incomplet is co 
till infeftment follow; and therefore a perſonal renunciation of him in whoſe f. bitan 
vour it was, will fully evacuate the reſignation, and make the reſigner's ink. extel 
ment as intire as at firſt, which could not be without a new infeftment, if the je. the 
ſigner had been diveſted: as in the caſe of a reſignation ad remanentiam, the fy. Oo 
perior's fimple renunciation or diſcharge thereof, could not revive the vaſlal' f. be ye 
or infeftment, but he behoved to be infeft 4e novo; and though after the reſigns dinal 
tion, till it be paſt from, or infeftment follow, the lands be in non-entry, it wil herit 
not conclude that the reſigner is denuded, and the fee is in the ſuperior, mor ther 
than other non-entries, which give not the ſuperior the property, but a caſual debit 
of the fee *. Yet if the obtainer of the ſecond reſignation firſt infeft, kney therc 
of the firſt, if it were given him as a creditor, he were ſecure, but if it wwe BEG ant 
merely voluntary buying, it might be reduced ex capite fraudis. And in wht WIE cuſtc 
caſe diſpoſitions of moveables or lands, are holden to be fimulate or fraudulent, perſc 
hath been ſhown before, Title Reparation, Lib. I. Tit. 9. § 12. upon circum- they 
vention or fraud; wherein retention of poſſeſſion in moveabies is a main ground RE A 
for preſuming fimulation, eſpecially in gifts of eſcheat ; yet if the diſpoſition cf cult e 
moveables bear expreſsly to take effect after the diſponer's death, retention of po = 
ſeſſion will not annul it, neither will it be eſteemed as a legacy, or donatio nu. . 1 
tis cauſa, if death be the term, and not the conſideration of it, and it was not _ 
found prejudged by the diſponer's univerſal legacy, March 8. 1626, Traquarr. 555 
XIII. So much for conventional conveyances of real rights; judicial convey- rg 
ances of real rights are competent, not by the nature of the right, which cannot 5 
be alienated without conſent of the owner, and in the caſe of inteftments, holden 5 1 
of the ſuperior, without his conſent, who is not obliged to receive any to be In 5 1 
vaſſal, but the heirs and ſucceſſors of the firſt vaſſal, provided in the firſt invelt- mY 
ture; and though the inveſtiture bear alſo, the vatlal's heirs and aſſignies, yet tit es 
ſuperior cannot thereon be compelled directly to receive a fingular ſucceflor, i. 8 
ngnies being only meant, ſuch aſſignies to whom the diſpoſitions ſhould be align oh 
ed before infeftment thereupon, as was found in the caſe of recognition, La. (c. the 
nagy, Feb. 5. 1663 *. But law hath introduced in favour of creditors, judicial col ered 
veyances, requiring no conſent, but the authority of law, which hath alſo nerf 
foundation in natural equity, by which, as obligations are effectual for exactio 170 
of what is thereby due: ſo if there were no poſitive law nor cuſtom, the cred- of n 
tor might exact, either what is due in ſpecie, or the equivalent; and therefore le- ate 
pryſals betwixt nations not governed by one common authority, are lawful: and appr 
by the cuſtom of nations, extended not only againſt the party injurer, who is ob expe 
liged to repair, but againſt all the ſubjects of his ſovereign, if he do not cauſe rept- 157 
ration to be made. The judicial tranſmiſſion of moveables, is by poinding, wg ther 
being a legal execution, we ſhall leave it to that place. Arreſtment and the Denc 
action for making forthcoming, do alſo tranſmit moveables; but is rather prope = 
to perſonal rights, and ſo is competent againſt the havers of moveables, b) * I 
ſon of that perſonal obligation of reſtitution, which is upon the haver to the ov I Dy 
er, beſide his own (r:zbt of) property. be.; 
| autho 
88 


See Nov. 14. 1677, Sir William Purwes contra Strachan, by which deciſion the doQrine here treated 5 
ly explained and eſtabliſhed. See Dirleton, voce, Reſignaiion ; Hofe, Minor Pratt. Tit. v. $ 14. 
See above, II. 4. 32, pe | 


Tit, II. Diſpeſitions, &c. — 
W of old, alienations of lands for money, were very rare in Scetland, or the 
= acting of conſiderable debts ; for the nobility and gentry did then live in a 
ay ad ſober way, contenting themſelves with that which their own eſtates did 
3 rd: and there was then known no legal executions for debt, againſt lands or 
. ; citable rights, but only againſt moveables, by the brief of diſtreſs 5 or poind- 
hs by which, not only the moveables of the debtor were poinded for his debt, 


22 but all the moveables upon his lands belonging to his tenants, as appeareth from 


W 4 306. Parl. 1469, bearing this title, That the poor tenants ſhall pay no fur- 
= .. FA than their terms mail for their Lord's debt, by the brief of diſtreſs,” which 


is correctory of the former cuſtom, whereby the goods and cattle of the inha- 
bitants of the ground were diſtrenzied for their Lord's debts, though their mails 
extended not to the avail of the debt, and that not only for real debts affecting 
the ground by infeftments of annualrent, feu- duties, or caſualities of ſuperiority, 
bor other debita fundi, (for which the moveables of the tenants and poſſeſſors may 
be yet poinded for the Lord's debt, not exceeding their terms mail, which is or- 
dinarily in their hand, or if paid, may be allowed in the next term) but for the 
heritor's perſonal debt; for by the act, the debtor's moveables in that, or any o- 
ther barony or ſhire, are appointed to be poinded for ſatisfying of the debt; but 


{ebiza fundi can only reach the moveables of the barony or tenement affected 


therewith ; and though this act, by its tenor, would yet extend to poinding of te- 


W nnts moveables for their maſter's perſonal debt, (zo the extent of their terms mail) 
= cuſtom hath reſtricted it only to real debts, and it is intirely in deſuetude, as to 
perſonal debts, which cannot burden tenants, but upon arreſtment, in ſo far as 


they are then debtors to their maſters h. 


XIV. Before this ſtatute in the year 1469, there is no mention in our law or 
W cuſtoms, of apprifing or adjudication “: but appriſing was thereby introduced in 


this manner, that where the debtor has not moveable goods, but lands, the ſhe- 
riff ſhall cauſe ſell the lands to the avail of the debt, and pay the creditor, which 
ſnall be redeemable by the debtor within ſeven years, and if he cannot find a 
buyer, he ſhall appriſe the debtor's lands by thirteen perſons of the beſt and wor- 
thieit in the ſhire, leaſt ſuſpect to either party, and aſſign to the creditor lands to 


the avail of the ſum, and the ſuperior ſhall receive the creditor, or any other buy- 


er, for a year's rent, as the land is ſet for the time, or otherways ſhall take the 
land to himſelf, and undergo the debt. According to this act, appriſings did pro- 


ceed by ſheriffs and bailies, who for ſatisfying of debts, liquidated by decreets, | 


iſſued precepts for denouncing ſuch lands to be appriſed upon fifteen days warning, 
conform to the Acts of Parliament, which denunciation was publicly read upon 
the ground of the land, before witneſſes, and a copy thereof left affixed thereup- 


on, and alſo at the market-croſs of the head-burgh of the juriſdiction, where 
3 the lands lie, and to the debtor whoſe lands were to be appriſed, exprefting the 
= creditor, ſum, day and place of appriſing, that all parties intereſted might appear; 


perſons of inqueſt and witneſſes were alſo ſummoned to the ſame diet; and ordi- 
narily the place was upon the ground of the lands, that the value and worth there- 


of might the more clearly appear, where, after diſcuſſing of the appriſer's 


claim, the hability of the perſons of inqueſt, and witneſſes, ſo much land was 
appriſed and adjudged as was worth the ſum, the year's rent to the ſuperior, and 
Act of infeftment; and if the lands were burdened with any former annu- 
8 oY ereby a proportion of land could not be appriſed, free of burden; 
ae, 60 appriſed an annualrent forth of the lands effciring to the ſums, and ex- 
Pences foreſaid, and redeemable in the ſame manner, which was ſuſtained by the 


Eo. meaning 


af ſtatute of fexonder II. cap. 24; If the debtor has no moveables, the ſheriff is appointed to ſell the 
Ors land and pay | 


<a}. 36. The legal the debt: the ſuperior too, is thereby directed to receive the purchaſer, —By ſtatute 1409, 
Whoriſed, if on reverſion of 7 years, in favour of the debtor, was introduced; and the ſheriff was further 
z See bel no purchaſer offered, to appriſe and deliver to the creditor, land equal to the debt. 

lou, IV. 23. 1. h See above, II. 5. 9. 
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in lo far as was not run in the minor's life; and if leſs remain than a vear at the 
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meaning and intent of the ſtatute; and tho' by the words of it, apprif 
lands was only mentioned, it was ever extended to all heritable rights "s of 
Thus it continued until the Lords of Seſſion, upon exceptions againſt the f. 
riff, upon his intereſt, relation, or enmity, or upon the lying of lands in g £ 
juriſdictions, for preventing of expences by many appriſings, where the 8 
one juriſdiction ſufficed not, did grant letters of appriſing under the ſignet 5 
rect not to the ordinary ſheriffs, but to ſheriffs in that part, which being 4 a : 
did come to run in courſe to meſſengers, as ſheriffs in that part, Cc. And a, 
by the appriſer, in reſpect the letters had a blank for inſerting the meſſen N 1 
name, did chuſe the meſſenger, who did denounce all lands and other herital AF 
rights, which the appriſer pretended to belong to his debtor : and in reſpec Fo nue; 
letters bore a diſpenſation of the place, he did appriſe at Edinburgh, all that ry e 
appriſer claimed, in ſatisfaction of the debt, without knowledge or confi RY 3 
of the value of the lands, or others appriſed, or proportion to the ſums Z Ha) 
for, and thereupon e creditor was infeft in the whole, and paid to the ſuperior 4 0 0 
for a compoſition, a year's rent of the whole, which was a conſiderable acceſſion 1 daa 
to the debtor's debt, and behoved to be paid by him; and by the ſaid apprifing, MR 5 
the appriſer might, and oftentimes did enter in poſſeſſion of the whole lands 3 wer 
without being comptable for the rents thereof of what quantity ſoever: by 5 
abuſe, the intent of that excellent ſtatute for appriſings, was enervated, and the 
ſame turned into a mere formality, until the Parl. 1621, cap. 6. which began to 
correct that exorbitant abuſe, and declared appriſers comptable for their intromiſ. 
ſions, in ſo far as exceeded their annualrents, to be imputed in their principal 
ſums pro tanto, and that they being thereby fatisfied of their ſums, principal and 
annual, compoſition to the ſuperior, and expences of appriſing and infeſtmentz 
that thereby the appriſing ſhould expire ip fads; and it is alſo declared, that 
if the lands appriſed be not worth of free rent, effeiring to the annualrent of the 
ſaid ſums, that before redemption he ſhall be ſatisfied of the ſuperplus. By which 
act alſo it is declared, that minors may redeem lands appriſed from them at any 
time within their age of twenty-five years complete; yet ſo, that after the fiſt 
ſeven years, the appriſer ſhall have the benefit of the whole mails and duties til 
he be redeemed, which hath always been extended to lands appriſed from perſons 
being major, if a minor ſucceed, during the legal; and if a perſon being majr, 
ſucceed to him who was minor, he hath the benefit of reverſion of ſeven years, 
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minor's death, i zf the ſeven years were elapjed before that time, the major hath a full 
year to redeem after the minor's death; and by the Act 67. of the abrogated Par- 
liament 1641, appriſers were declared comptable for the rents of appriſed land 
intromitted with by them, during all the time of the legal, whether minors or 
Others ,, . N „„ 

Becauſe of another great abuſe, by the debording of appriſings from the fi 
inſtitution, that the firſt appriſer appriſing the whole eſtate, the other creditors 
had no more but the legal reverſion, which did ordinarily expire, the ſubſequent 
creditors not being able to raiſe money to redeem the anterior appriſer, wherev) 
the firſt appriſer carried the whole eſtate, and excluded all the reſt, and being . 
ſhamed to take fo great a legal advantage, and ſometimes not daring to make ul 
of it, did ordinarily compone with the debtor's apparent heirs, or ſome confident 
to their behoof, whereby the debtor's heir recovered his whole eſtate, by ſatist) 
one creditor, and excluding all the reſt ; therefore the Parl. 1661, by their Act . 
anent debtor and creditor, declared that all appriſings deduced ſince the firſt o 
January 1652, or to be deduced in time coming, within a year after the firſt ap- 
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* By Att 10. P. 1663, the Act 67. P. 1641, was revived, and minors declared only liable for the 905 


of the ſums in the appriſing, till their majority, even where the legal has expired before that time. 
§ 39. 2. b. t. 5 | 
1 See above, I. 6. 44. 10. 
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, Jas if one appriſing had been led for all the ſums, and thereby the legal 
1. ged to ten years; and it is declared, that whenſoever the apparent heir, 
. his behoof, ſhall acquire right to any expired appriſing, that the ſame 
Z {or b. redeemable from them within the ſpace of ten years after their acquiry, 
NH of ſterior appriſers, upon payment of what they truly paid, in ſo far as ſhall 
b 4 15 ſatisfied by their intromiſſion k. This hath been ſo far extended by the 
I 1505 that the words of the ſtatute mentioning only poſterior appriſers, might 
eegeem expired appriſings, coming in the perſon of the apparent heir, yet that 
de amine was to be underſtood as the chief inſtances of this article of the ſta- 
ute; and therefore found, that any perſonal creditor had this benefit of redem- 
Y pio, becauſe he might appriſe, and there was no neceſſity to put him to the ex- 
Y pence of actual appriſing, Juby 11. 1071, Maxwell contra Maxwell, Jan. 9. 1677, 
ir contro Gregcry. And likeways appriſings (not expired) coming in the per- 
bs of the apparent heir, are ordinarily receemable, for what was truly paid (for ) 
tem within the legal, July 21. 1671, Maxwell contra Maxell, and the ſame is 
extended when the acquiſition is by the apparent heir in the defunct debtor's 
time. But the appriſing coming in the perſon of the apparent heir in his fa- 
W tors life, was not found redeemable by the father, nor by his other children, 
W upon their bonds of proviſion, being granted after the expiring of the legal, Har- 
ns, contracts of marriage, No. 340; fan. 31. 1682, Naſmith. But theſe bonds 
being alledged granted during the legal, were found to give right to redeem, Dec. 
1 3. 1680, inter egſdem *. There is nothing in this ſtatute, in caſe an appriſing 
come in the perſon of the debtor himſelf, or to his behoof, after the expiring 
of the legal; nor hath deciſions cleared, whether it will be redeemable from the 
W tor for what he paid, but there is no leſs reaſon to extend it to that caſe than 
W the former, unleſs the appriſer hath never taken poſſeſſion, ſeeing as he might 
3 relinquiſh the appriſing, ſo he might compone with the debtor, and ſo the appriſing 
W would become extinct, in the ſame way as if the appriſing were diſponed to the 
W bchoof of the debtor within the legal. i JJ 8 
W But neither did this ſtatute cure the abuſe of appriſings; and therefore the act 
of Parliament of the 6th of September 1672, c. 10 upon conſideration of the de- 
bording of appriſings from the firſt deſign, and of the great inconveniencies ariſ- 
ng thereby; for the bringing in of all appriſers within year and day, did give 
W way to break the credit, and ruin the intereſt of the moſt conſiderable heritors in 
the kingdom, creditors being thereby invited, under the hazard of being exclud- 
d to appriſe within a year; and thereby one wilful, malicious, or neceſſitous 
W creditor appriſing, all the reſt followed, and intirely broke their debtor's credit, 
unless they would pay all their debt in one day; therefore the Parliament did, 
in place of appriſings, ordain adjudications to proceed before the Lords of ſeſfi- 
? on, for adjudging the lands and other heritable rights of debtors, effciring to 
the ſums appriſed for, and a fifth more in place of the penalties and ſheriff. fee, 
ind allowed witneſſes for either party, for clearing of the rental and rate of the 
E lands, in the ſeveral places where they lie, and appointed the adjudger to have 
breſent poſſeſſion of the lands adjudged, not being accomptable for his intromiſſion 
during the legal, redeemable only within five years, whereby the creditor had eaſy 
Tees for his ſatisfaction, without all hazard of accompt, which had heen the 
round of many tedious proceſſes of compt and reckoning for the intromiſſion of 
I tormer apprilers, and wherein the adjudger is to have the conſent of his debtor, 
1 both 3s to right and poſſeſſion, and delivery of the evidents; and it is declared, 
3 that if the de tor do not inſtruct, and deliver a good right, and conſent, as ſaid 
i 85 
3 3 is obſerved in Lord Sair's collection, the bonds of proviſion were admitted to have been 
Wo Corcrary 10 Fx econd legal only; and therefore the deciſion, Jan. 31. 1082, obſerved by Harcus is directly 


g | 
of Wen 1. A 1695, Apparent heirs are ſubjected to an univerſal paſſive title, if they enter to poſſeſs any part 
o del p "cnor's eltate, or purchaſe any right or legal dilizence affecting that eſtate, by themſelves, or others 
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11x days, appriſing cannot proceed without a charge; but where the creditor has power to Ca 


fell due after the apprifing. The arreſter was preferred, becauſe the appriſer had been in mora. 
deciſion reterred to below, F 21. þ. . | o dee be 
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is, that the creditor might adjudge all the debtor's eſtate in the ſame 
and to the ſame effect, as is appointed by the Act of Parl. 1661, betwi 
and creditor. | = 

XV. We ſhall not here ſpeak of adjudications and appriſings, as the 


executions, and of the order and ſolemnities requiſite to them, as ſuch 


} 
xt deb 


Y are [egy 
3 but 8 


ly as they are conveyances of real rights, wherein we ſhall conſider; Firſt, Um 


what ground appriſing proceeds. Secondly, Againſt what rights it is compeien. 
Thirdly, What is the effect of the proceſs, or decreet of appriſing, without * 
ther diligence. Fourthly, What is the effect thereof, when further diligence 


uſed. Fifthly, What is the effect thereof when infeftment is obtained, And 
Laſtly, In what manner it ceaſeth and becometh extinct. As to the firſt, 4 


priſing is an appretiation and judicial vendition of the thing appriſed, from the 


debtor to the creditor : and as in all venditions, there muſt be merx and pratiun 
or the price in numerate money, for if the matter conſiſt in any thing elſe, it 
not ſale but exchange; therefore the ground of appriting muſt be numerate and 


current money, and if originally it be not ſo, it mult be liquidate before pri. 


ing can proceed; neither can it proceed but upon a decreet eſtabliſhing the dc 
by regiſtration or otherwiſe in the perſon of the appriſer, active, and of the 


debtor paſſive; yet an aſſigny intimating before the cedent's death, may apptit 
ſummarily without action eſtabliſhing the debt in his perſon, as hath been ſhown, 


title /g nations l. Neither could appriſing proceed upon heritable bonds, unleh 


the ſame had been made moveable, by requiſition or charge; and therefore wx 


found null, proceeding upon an heritable ſum, bearing a clauſe of annualren, 
\ tho' payable without requiſition upon a ſingle charge of ſix days, ſeeing tht 
charge was not given J 20. 1622, Cranſton. Hape, obligations, Mewat cut 


the creditors of Richardſon, Gibſon and Cranſton contra L. Lugtoun. But poſteri 
deciſions have run in the contrary, that if the ſum were payable without requif- 


tion, appriling might proceed thereupon without a charge, as well as poinding or 
arreſtment, March 6. 1623, Finlavſen ; July 4.1627, Edgar and Jobnſtiun; fun 
10. 1629, L. Clackmannan : in which cafe the principal ſum was payable at a precie 


term, and no mention of any term or time thereafter, and yet was appriſed tur 
after that term ®, Jan. 25. 1642, Jolnſtone x. But if infeftment followed **, 0 
requiſition be requiſite, the ſum muſt be made moveable before appriſing ": bu 
other ſums, tho' by deſtination heritable, yet having ſummary execution by the 
parties conſent, appriſing is ſuſtained thereupon, —_ EE. 

XVI. As to the ſecond point, againſt what rights appriſings extend ; Firſt, tho 


letters of appriſing contain power to poind moveables, which muſt be ſearche 
for; yet that which is properly called appriſing, extends to no moveables; but Of 
ly to heritable rights, as lands, annualrents, liferents, tacks, reverſions, heritable 


bonds, Tuly 25. 1623, E. of Errol ; and therefore it extends not to the mails 5 
duties of the appriſed lands, before the appriſing, Feb. 14. 1623, L. Saltcoats*®, 


The like, tho' the queſtion was againſt the debtor himſelf, and that the ſled 


the appriſing bore all right that the debtor had to the lands to be appriſed, Mar 
13. 1627, Mackie. And where an annualrent is appriſed, it extends not to the 


bygone annualrents, which are moveable ; but theſe being moveable, are arreſt 


able, neither doth it extend to the duties after denunciation, and before apprillth 


Feb. 16. 1633, Harfer o. Appriſing is extended to all heritable rights, tho 2 
EE we 


„ 8 | | - | 
* The four deciſions here quoted do not ſeem contradictory to the doctrine eſtabliſhed by the other 2 
quoted above. If by a clauſe in the bond the creditor is only allowed to demand his money on a ſimple chats 


11 for his mone) 
any time, or the ſum is made payable at a preciie term, in that caſe no charge is neceſlary. 
I was found, July 19. 1666, Thomſon, obſerved by Dirliton, that tho' infeftment had followe 
which was payable without requiſition, appriſing might procced without a previous charge. Juties whi 
*** This decifion related to the competition between an appriſer and an arreſter, as to mails ng hy 10 


d upon bl hond 


1 Above, III. 1. 19. m See above, III. 1. 27. n See below, F 33. 5. l. 
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1 Diſpoſitions, GC. 409 
ovided to aſſignies, but to the debtor and his heirs only, or failing 
WS (ch heirs to return; and therefore publick utility and the favour of the creditor, 
= 0 6 it more effectual than any voluntary diſpoſition or aſſignation could he ; ſo 
= riſing was found to carry a right, tho' excluding aſſignies, Hope, appriſing, 
15 1 Buckie. And a huſband granting right to his wife, but with provi- 
lag ſhe ſhould renounce it, if he required it in his own life allenarly, a credi- 
B 0 his, appriſing that land, and requiring the wife, during the huſband's life, to 
4 app: 'was found to have right thereto, Sporz/. appriſing, La. Huttonhall contra 
5 Cranfiun. An appriſing of the ground-right and property of lands, and all other 
MY rights, Sc. carrieth not only the property, but all other real right, or obligements 

hereof ; and tho' no infeftment follow, the appriſing ſo conceived 


were not pr 


W for granting the ; 7 ROY _— 
W wil carry any right, which requireth not infeftment, as if it had been ſpecially de- 
bounced and appriſed, June 19. 1035, Rule. „ e 

ul. To come now to the third point concerning the efficacy of the pro- 
b ceſs and decreet of appriſing, withut further diligence; and firſt, it hath the effect 
ol an aſſignation, without neceſſity of intimation, and carries all rights which re- 
caauire not infeftments to tranſmit them, as liferents, reverſions, tacks: and fo an 


— —— — — 2 


ea zpprifing was found to carry the legal of an anterior appriſing,tho' the denunciation 
6 | whereupon it proceeded, was anterior to the denunciation whereupon the firſt ap- 


UH priling proceeded, and thereby at the time of the denunciation of the ſecond ap- 
priſing; neither was the firſt appriſing in being, neither the denunciation there- 
| oround-right, and all right competent, or that might be competent to the debt- 
W or, was found to carry the reverſion of the ſaid firſt appriſing, Nov. 18. 1624, 
= Kincaid | FS. 


W without infeftment ; yet infeftment is frequently taken thereupon, that the poſte- 


" WT rior appriſer may have intereſt thereby, to reduce or quarrel the anterior appri- 
bags, and to purſue for mails and duties, or removing, if the anterior appriſer 


$ ſhould forbear. 
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Wh XIX. The ſecond effect of appriſing is, that the debtor is thereby fo far diveſt- 
0 ed, that after his death, infeftment may be taken by the appriſer, without tranſ- 

but ferring or infefting the debtor's heir, Nov. 20. 1624, L. Lag, and the caſes there 
lit related. So likewiſe the heir of the appriſer dying before allowance or infeftment, 


W upon ſupplication obtained allowance from the Lords, and letters to charge the ſu- 


10 Wi perior to receive him, Spotiſ. hic, Frozer ſupplicant. The like was granted zo the ap- 
hed priſer's aſſigny, March 22. 1620, Collace &. Vea, an appriſer did obtain allowance and 
"errant to charge the heir of the ſuperior contained in the firſt allowance, Dec. 
” W 51025, L. Corſbie. From this ground it is, that an appriſing excludes prior aſ- 


Y lienations, granted by the debtor, to the mails and duties of the lands appriſed, 


5 1 4 rl after the appriſing, Hope, aſſignations, Meldrum contra L. Anjtru- 


7 . XX. And when an appriſing was led before an huſband's death, it excluded his 
* YZ vite from a terce, Hope, apprifings, Crichton contra reli of Comiſton ? ; where he 
rel Y doth alſo obſerve it to exclude a ſubſequent ward, in reſpect the ſuperior gave a 
1 ay Charter upon the appriſing, in his vaſſal's life, tho' no ſeiſin followed thereupon r, 


3 "ay the L. Covingtoun and the Ld. Balmerino, March 7. 1633, it was not de- 
dead, but ſuperſeded in hopes of agreement, whether a ſuperior could be com- 


ecifions 3 = ell a : „ . . . . 
arg Y 0 br receiver the appriſer, apprifſing from a minor holding ward, ſeeing he was 
ore _  * ged to receive a minor himſelf till his majority; it ſeems the ſuperior 


. | Ward g - ee , | . 

= during the minority of his former vaſſal, tho' he would not receive the 
N 3 ee Minor, 
o 1 | 
® The alligny in this c 


n this caſe the aſſi 


v See above, II. 6 Snation was not intimated, till after denunciation on the appriſing. 


1 PP II, 4. 36. 2. 


of, and ſo could not be denounced or appriſed; yet the denunciation of the 


XVIII. Tho! ſecond appriſings carry the legal reverſions of anterior appriſings 


3 16. Hamilton contra tenants of Newburgh. And albeit Dury obſerves, that in the caſe 


ought . if | judi 
F ght to receive the appriſer upon his legal diligence, but prejudice of the 


aſe brought an action againſt the ſuperior for obtaining infeſtment, which was ſuſtained. 
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minor, as he would be neceſſitated to receive the appriſer and his he; 
ſomever, tho' the lands were tailzied, and were to return to the ſuper 
ſelf. | | 

XXI. The third effect of appriſing is, that being a legal diligence, it rende 
the thing appriſed litigious, not only from the date of the appriſing, but fun 
the date of the denunciation : ſo that no voluntary deed of the debtor, after he 
denunciation, can prejudge the appriſer, if he be not in mora. Thus a tack ſet : 
by the debtor after denunciation, was found null, Feb. 17. 1629, Blackbury, Ye $ 1750 
where the appriſer was negligent, and obtained not infeftment, nor did dil 900 Y in - 
therefor for ſome years, a tack ſet by a debtor before the appriſing, but hne 1915 
its entry after the appriſing, but before ſeiſin thereon, was preferred thereto, Ju YH pri in 
11. 1627, Wallace. Yea, no infeftment or diligence being uſed upon an ' WE © 
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lor Dim. : 


ſing for many years, an arreſtment thereafter was preferred to the mails and Fae Y wok 
of the lands appriſed, Feb. 14. 1623, L. Saltcoats. But cuſtom fince hath always WAS :crio! 
preferred appriſings to arreſtments, altho' there were no infeftment or diligence I 925 
upon the appriſing, becauſe it is a legal aſſignation, and needs no intimation un. ut f 
leſs the appriſer had relinquiſhed his right ; and therefore, tho' that caſe of Sat. WA gonat 
coats was adduced, an appriſer of an annualrent was preferred to an arreſtment, gien. 
tho' the appriſer neither was infeft nor uſed diligence, for nine years before the ots 1. 
arreſtment, Feb. 23. 1671, Lord Fuſtice-clerł à. It is ſaid, no voluntary diſpoſii- Chan 
on, or deed of the debtor after the denunciation, will prejudge the appriſing, be. being 


cauſe if the deed done thereafter be neceſſary, and that thereunto the debtor vs x 
ſpecially obliged before, and might have been directly compelled, ſuch even after de- 
nunciation may be preferred; as an annualrent proceeding upon a bond, prior to the 
denunciation, containing an obligement to infeft in that annualrent, the infeftment 
thereupon tho' after denunciation was preferred, Hope, appriſing, Henderſon contra 
Mc Adam. The like of an infeftment, whereof the charter was before denunciation, 
and the ſeiſin before the ſeiſin upon the appriſing, ibid. George Hamilton contra te- 
nants of Newburgh. The like of an infeftment upon reſignation, which reſignation 
preceded the denunciation ; and tho' the reſignation was at firſt refuſed by the ſu- 
perior, being accepted thereafter, it was preferred, bid. Hope contra Anderſm. 
And fo an infeftment upon a diſpoſition for a cauſe onerous, which diſpoſition 
was of the ſame date with the denunciation, and whereupon infeftment ſollow- 
ed, before the appriſing, was preferred to the appriſing, Spotiſ. compriſing, Hi- 
milton contra Brown. Yea, an infeftment upon a diſpoſition, poſterior to an ap. 
priſing, was preferred thereto, ſeeing the appriſer did no diligence for fix yeats 
hid. Hamilton contra M*Culloch. And generally voluntary rights are excluded, be⸗ 
ing granted after the denunciation of lands to be appriſed, l before 5 infeitment 
be obtained, or a charge againſt the ſuperior ; all which is, the creditor being it 
curſu diligentiæ; but if he be ſupinely negligent, he will loſe that privilege; 
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after a competent time for obtaining infeftment, or charging the ſuperior from AX 
the decreet of appriting, any poſterior voluntary right, is preferable to the appri- | hole 
ſing, as was found in the competition of the creditors of Cockburn and Langtout nor tl 
Jan. and Feb. 1692 *, vide infra, Lib. 4, tit. 3 5. competition of real rights. | Par.. 
XXII. In the competition of appriſings, being both legal diligences, the fir ceſſar: 
appriſer doing ſufficient diligence, is preferred ** ; as the firſt appriſer, Jaſt in- witho 
feft, but having firſt charged, was preferred, tho the ſuperior did voluntarily 0 2 
feft a poſterior appriſer, Jan. laſt, 1632, Ferguſon. Vea, a poſterior appriſing 1 | was 
preferred to a prior, where the debtor by colluſion ſuſpended the letters, and the e d 
denunciation of the one and not of the other, whereby the other appriſed fi | er tl 
Nov. 28. 1628, Borthwick, The like where the poſterior appriſing F ys 
on a citation of the party upon ſixty days, as being out of the country, ar 5 . 
| | ne ag: 
This deciſion not found. | | 33 Bo lt made "age 
* By act 62. P. 1661, it is declared, That all appriſings within year and day of the appriſings 1 " ee 


effectual by infeftment, or exact diligence for obtaining infeftment, ſhall come in par? faſſu. 
4 See above, 5 17. h.t. 44 F. until. | 


Wit. II. . 4711 
| rought to the country of purpoſe, that a poſterior denunciation upon 
another appriſer, might give him the firſt apprifing, and yet the 
red, Nicol. tenants of Cockburnſpeth contra Wardlaw. And upon 
betwixt the L. Clerkintoun purſuing a reduction of L. Corſbie's ap- 


acdtor was b 
ber was prefer 
te competition 


3 | charged the ſuperior with the firſt upon the letters of four forms, they gave infeft- 
ment to Corſbie before the days of the firſt charge expired; the Lords reduced the 
iofeftment, but aſſoilzied Cor ſbie from bygones, as poſſefſing bona fide; and ſeeing the 
A purſuer ſuffered Cor ſbie to poſſeſs without purſuit, till the legal of Clerkintoun's ap- 
3 prifing was expired, they found that Corſbie, as now the ſecond appriſer, might 
tedeem him, Dec. 3. 1664, inter eofdem. 5 8 | 
XXIII. The fourth effect of an appriſing is, that being led by the ſuperior a- 
W oainſt his vaſſal, it needs no infeftment but conſolidates the property with the ſu- 
bperiority, and is preferable to all poſterior appriſings, whatever be their diligence, 
aii. compriſing, Stevinſon contra L. Craigmillen. In other caſes, appriſing with- 
out further diligence, doth not tranſmit the real right, though it may exclude aſ- 
W fonations to mails and duties or arreſtments upon perſonal debts, yet it is no ſuf— 


W cient title for mails and duties, againſt any other having any real title. Superi- 


W os may infeft themſelves on their appriſing, or may obtain precepts from the 
W Chancellary to infeft them, ard declarators of conſolidation are inconvenient, not 
being in a ſpecial regiſter, and ſo cannot come to the knowledge of acquirers ”. 

XXIV. As to the fourth point concerning the efficacy of appriſings, whereup- 


W tenants, tho' the ſuperior was charged, and the letters found orderly proceeded 
gainſt him, and tho' only proponed by the tenants, and by no party pretending 
W right, March 25. 1628, Lockhart ; nor was removing ſuſtained againſt the perſon 
W againſt whom the appriſing was led, Feb. 20. 1629, Galloway : but fince the Act 
W of Parliament, bringing in appriſers par? paſſu, the firſt effectual appriſing is de- 
W clared to be, either by infeftment, or charge againſt the ſuperior to grant infeft- 
ment, which is ordinarily ſuſtained without further inſiſting, and therefore it muſt 


bare the ſame effect as an infeftment, at leaſt during the ordinary years of the le- 


W gal, even for removing w: but the appriſing with diligence hath this effect; f, 


3 of the ſuperior, or any other. Thirdly, It is effectual to compel the ſuperior to 


eeccive, and infeft the appriſer, upon payment to him of a year's rent, which 


as formerly by letters of four forms, till the ſtatute 1647, cap. 43. Whereby 
ae charge upon twenty-one days is ſufficient, all which proceeds upon the allow- 


4 ed in the later Parliaments, yet the Lords continue that cuſtom. 


4 whole appriſing, Parl. 1641, cap. 54. Vet neither the want of the allowance, 


3 and. otherways poſterior appriſings, firſt allowed, are to be preferred, unleſs 

= ou allowance the appriſer hath obtained infeftment, before the others dili- 

I "gp upon which grounds, the Lords upon ſupplication, without citation, or- 
e : - appriſing to be allowed and regiſtrated, long after ſixty days, and after 
ou 8 tor s death, ſeeing it would be thereby preferable to all other rights, af- 
© regiſtration thereof, June 8. 1665 K. | 


XXVI. There 


SE "ly REL | 2 ni 
W ter 2 SR introduced by AQ 54. P. 1641, and eſtabliſhed by AQ 31. P. 1661, that appriſings, af- 
| One advantage _ ſhould be again preſented to the Lords by the clerk of the bills, and allowed by them. 
| Viate of the 4 f ma ed this, that the clerk of the bills was, upon ſuch occaſions, obliged to record an abbre- 
See bow! II. f 3 as this method of granting allowances was only a ſuperfluous piece of form; by $ 24. 
| „II. II. 8, rr Above, II. 9. 41. 3. s See above, II. 3. 22. 


3 rihng, as colluſive, in ſo far as after Clerkintoun's author Sir William Dick, had 
3 7 


on diligence is uſed before infeftment be obtained; they have no effect to remove | 


li a ſufficient title for mails and duties againſt the poſſeſſors. Secondly, It ex- 
dudes all poſterior infeftments or diligences by the colluſion, or voluntary deed 


ace of the Lords, upon the back of the appriſing ; and albeit that Act is not re- 
XXV. This allowance of appriſings is appointed to be regiſtrated, and not the 


3 nor Uh want of regiſtration thereof, annulleth the appriſing, till the laſt Act of 
661, cap. 31. making the regiſtration of the allowance 4othin 60 days ne- 
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XXVI. There are many debates which ariſe concerning the entr 
priſers and ſuperiors, as whether the ſuperior can be compelled to receive the 
priſer, without inſtructing that the vaſſal, from whom he hath appriſed | 


feft, or ſpecially charged, which hath been ſeveral times decided e, 
years fince. But now of a long time, charges againſt ſuperiors for infefting 1 


priſers, ſalvo jure cujuſlibet & ſuo, have been ſtill ſuſtained, becauſe it is unn! 
and difficult for the appriſer to get his debtor's evidents, unleſs it were the « 
tract of his ſeiſin, and the ſuperior's receiving him upon obedience, cannot N 
judge himſelf ; and therefore the ſuperior was ordained to receive the da 
tho' himſelf was in poſſeſſion, by virtue of a right, March 5. 1634, Blacl; i 
like, whatever right the ſuperior might pretend, March 11. 1636, Scot contra li 
XXVII. The quantity of the year's rent by the Act of Parl. 1469, ch. " 
is expreſt to be a year's mail, as the land is ſet for the time, wherein confidery, 
on is had of ſuch real burdens affecting the land, as are taken on, with the fi 
perior's conſent : but in the caſe of a liferent ſo taken on, the year's rent was mg. 
dified full, but delayed to be paid till the liferenter's death, July 18. 1635, Bay, 
and in the ſaid caſe Scot contra Elliot. Conſideration is alſo had of feus ſet by the 
debtor before the appriſing, which while warranted by law, the ſuperior will oa 
get a year's feu-duty for receiving the appriſer in the ſuperiority, Feb. 15. 163 
L. Munficun. Sfotiſ. compriſing, Coman contra Mr. Elphing ſtoun; or if there hel 
ſub- feu of lands holden feu at any time: but a ſubaltern blench- infeftment cant 
make the blench- duty ſufficient as a feu- duty, ſeeing a feu is an heritable loc. 
on, for melioration of the ground, and is therefore preſumed to be the rents 
the time of the feu, which will not admit a contrary probation : but the ſuperix 
will not be obliged to receive the appriſer for a year's rent of the money apptikl 
for, but of the lands appriſed, March 23. 1622, Ramſay; March 30. 1637, Pi 
terſon. Yet, in this Jaſt caſe, the Lords modified the rent far within the 57 
worth of the lands, for the rent being worth 800 merks it was modified to 30 
merks . A ſuperior muſt not only receive the firſt appriſer, but all others wh 
charge, tho' one was infeſt before any other charged, March 11. 1628, Ferguſm 
And if more charge together, he muſt accept a year's rent for all, by equal rar 
providing that he, who ſhall be preferred, refound to the reſt the proportions pai 
by them to the ſuperior, July 22. 1628, Lo. Borthwick and Hay ® 
XXVIII. If the ſuperior be contumacious, and will not enter, the appriſer upu 
diligence, Craig, lib. III. dieg. 2. & 20. preſcribes, that the ſuperior may be thris 
required, and if he refuſe, letters may be obtained from the Lords to charge l 
ſuperior, to receive the appriſer, ſupplying his place, and ſo from ſuperior to f. 
perior till he come to the King, who refuſeth none; by which the ſuper 
would loſe the caſualities of his ſuperiority, during his life, as is ordinary in 1 
entry of heirs upon retour; yea, if the appriſer offer a ſum, ſome way propoſte 
onable to the land appriſed, or the ſum appriſed for, with a bond to pay vi 
further the Lords ſhall modify, and offer a charter, it will ſtop the ſuperiors & 
ſualities, by the death of the debtor thereafter, Feb. 9. 1669, Black. But ſince i 
act 1661, cap. 62. whereby appriſings became effectual by a charge againſt ti 
| ſuperior, all inconvenience is avoided ; the creditor is not put to trouble, the * 
perior loſeth no caſuality, but all remains with the debtor, till the creditor be it 
feft, or the legal be expired, and the creditor poſſeſſed . —— th 
XXIX. As to the next point, infeftment following upon an appriſing, > 
conſtitute a real right, but under revertion of ſeven years, being before the ale 
debtor and creditor, Parl. 1661, cap. 62. or ſince of ten years, which is count 


from the date of the appriſing, and not from the allowance or infeftment, 1 


| | pony i 
of regulations for the ſeſſion 1695, in place of it, an abbreviate is appointed to be ſigned by the Lord _ 


cer of the decreet, at the time of pronouncing, which muſt be given in to be recorded within 00 23 4 

of ſederunt, January 18. 1715, one principal abbreviate is appointed to be left Sith the clerk of 9. 0 

the Lord pronouncer of the decreet is appointed to ſign two or more abbreviates, if required. See, 

abridged, Notes 2 and 12. 7 N 
5s See above, II. 4. 32. 2. 
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L. Limpit/aw, even againſt another appriſer, alledging he could 
os Je rms. fo till infeftment were taken thereon. a EY 
a XX vet it remains but as a ſecurity, which the appriſer may renounce, or 
* by of other ſecurities till he be ſatisfied, March 5. 1628, Lo. Blantyre. The 
= tho' after the legal was expired, Dec. 7. 1631, Scarlet, But here the ap- 
71 had attained no poſſeſſion, and there was a preferable annualrent exhauſting 
wol of the rent *. | 8 ; | | 
XI. Remains the laſt point propoſed, how appriſings become extinct, and 
ere taken off; and that 15, firſt, When the appriſing is declared null, thro' defect 
f any eſſential ſolemnity. Secondly, When the ſum whereupon it is deduced, is 
A not due, as when the half thereof was paid, Hope appriſing, Blackburn contra 
Lanb, and Lamb contra Hepburn of Smeatoun. Or being deduced for a term's 


2 rent, which was not due, albeit it was an aſſigny who appriſed, ſeeing it was to 
me behoof of the cedent, it was found relevant to reduce the appriſing in torum, June 


20. 1678, Scot of Burnfoot, (it was otherways determined) Jan. 31. 1679, Irwing. 


were a term not due being appriſed for, the appriſing was (only) retrenched to 


the principal ſums and annualrents, without accumulation of annualrents, penal- 


nes or ſheriff- fees. And an appriſing for two ſums, for one of which ſums the 


gecreet was looſed and turned into a libel, before the appriſing was deduced ; yet 
the apprifing was ſuſtained as a Foundation of bona fides to ſave from repetition of 
= what ſums therein were inſtantly verified, Nov. 23.1 677, Boid and Graham. And 
n appriſing was reduced, becauſe one of the lums appriſed for, was regiſtrate 2 
in ſao judice, July 20. 1678, Morriſe. In which caſe the Lords would have 
W {tained the appriſing as a ſecurity for the true ſums reſting, if the appriſer would 
W have paſt from the extraordinary penalties, An appriſing was not found null, tho“ 
W the inqueſt was only thirteen, albeit the cuſtom hath been long of fifteen, nor 
W becauſe the ſeals did not appear, after twenty years, Dec. 2. 1690, Bennet *, the 


We rcafon hereof was, becauſe the act introducing apprifings, bears, the inqueſt to 


be of thirteen perſons, Parl. 1469, cap. 36. The Lords do frequently ſupply 
defects in appriſings or adjudications, in fo far as they may ſtand as ſecurities of 
W true debt, and real expence, eſpecially when the queſtion is betwixt the debtor 
and the appriſer, but not in competition with more formal rights; and they are 
| more ſtrict againſt appriſings or adjudications, when they are inſiſted upon, as 
W <xpired, or for penalties, ſheriff-fees, and the annualrents thereof; and therefore 
W 2 poſterior appriſing being ſolemn and formal, according to the cuſtom then in 
ule, was preferred to a prior, not being ſo formal, July 15. 1670, La. Lucia Ha- 
aun. And likeways, an appriſing being led for penalties and termly failzies, 
as reduced as to theſe, becauſe a part of the ſum was not due at the date of 
W tic appriſing, though it was deduced at the inſtance of an aſſigny: but if it 
ere proved to the cedent's behoof, it was alſo found reducible, guoad the accu- 
W [ulation of the annualrents, and making them and the penalties principal ſums. 
but ſceing the appriſer declared it redeemable, tho' the legal reverſion was ex- 
W P!red, it was ſuſtained as a ſecurity of the firſt principal ſum, and current annu- 
Z alrents thereof, Jan. 3 1. 1679, Irving. And an appriſing was ſuſtained upon a 
3 | N. bearing a long term of payment, with a clauſe irritant, © I hat if two 
. han 3 run together unpaid, the whole principal and annual ſhould 
A "ax 3 e, without abiding the firſt term, though there was no declarator of 
ad acy, it not being penal, but taking away the favour of the creditor to the 
bor, by delay of the term, June 20. 1678, Scot of Burnfoct. 
I 3 the Lords do not ordinarily modify penalties after apprifing, 
Wie 2 be exorbitant, they do modify the ſame, and all termly failzies, as 
=) © in the ſaid caſe of Morriſe Orroch, July 20. 1678 ?, 
. 8 5 M 


XXXIII. Ap- 


: This deciſion not found 
es below, 5 44. b. 7. y See below, IV. 3. 2. 2. 
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XVXXIII. Appriſing was ſuſtained upon a ſum payable without requiſtic, .; * 
beit there was no charge preceeding the appriſing, July 21. 1666 70 A ing, t. 
like, tho' the bond bore annualrent before 1641, ſeeing there Wis 8 The will 
thereupon, or requiſition therein, Jan. 14. 1679, Farquhar ſon 2 mieftmen E ſuperic 
XXXIV. And an appriſing was ſuſtained, tho' the lands appriſed w Wca(e u 
filled up in the letters of appriſing, or ſpecial charge, nor in the executi Rs an 
cauſe the meſſenger who executed, was judge in the appriſing, WA be WE. ccko! 
the denunciation of the lands particularly, and charging the apparent 1 Wand c: 
ter thereto in ſpecial, was found a more ſolemn execution than any exe 1 da WE propo! 
part, Jan. 16. 1680, Brown : for decreets of appriſing, as they became 15 N ment, 
meſſengers, who appriſed all which was claimed, and could admit no Ro el be the 
was a mere executive ſentence, as a poinding of moveables is. "pron, ler w 
ED XXXV. An appriſing was ſuſtained without producing the letters of anc only e 
ſing, it being in anno 1636 ; but the inſtructions of the debt were found Rs A 
{ary to be produced, being within preſcription, Feb. 11. 1681, Kerwa 1 MK. 
appriſing was ſuſtained upon a bond, payable upon requiſition, tho the a rite Wo 
made no mention of the requiſition, the inſtrument of requiſition bein 4k w_ bcboo 
ced, July 12. 1671, heirs of Lundie. „„ „ 6 Poet we 
XXXVI. And tho' the diſpenſation to appriſe was neither at Edinburgh, not 3 
at the head-burgh of the ſhire, but a place upon the open fields, and upon aa 
count 55 a 8285 9 ww meſſenger did not appriſe that day, but e 8 1 
court of appriſing till the next da) Illing Lined 7. 
"habe Le. g till the next day, the 1 was ſuſtained, Jah 12, 1671, ui 
XXXVII. And an apprifing of the ground- right of lands, and all right belong. e 
ing to the debtor, the ſuperior being charged thereupon, was preferred to d 3% a 
5 3353 : ns bs 0 a poſte- ene 
rior appriſer, who appriſed particularly an annualrent out of the lands, which es 
Was the only right of the common debtor, Ncv. 21. 1673, Fairholm. — TY 5 5 
f XXXVIII. Appriſings are elided by py ment, without neceſſity of renuncia- 3 
tion, reſignation, or reduction, as in the caſe of other infeftments *, July 2 A ad N 
| Ty. Lovat : the reaſon is, becauſe apprifi ein; | Fab Fa 3 
1 n is, e appriſing being but a legal diligence for ſecu- Leal. 6 
rity of the ſum, which ceaſing, it falleth without other ſolemnities; and the i 
_ debtor's own infeftment ſtands valid, without renovation ; which, with the in- L * ; 
feftment upon the appriſing, ſtood but as a parallel right for ſecurity, ſo that all 6 180 
returned ad priſtinum ſtatum; and amongſt the reſt, the caſualities of the ſuperi- 1 as 
ority, if they were taken off by the appriſing ; and therefore an heir not enter- i ; 
ing, but being charged, if he ſatisfy and redeem the appriſing, he will be in 15.7 
non- entry till he be received and infeft as heir. „ | MY 
. Appriſings are excluded and qualified with the back- bonds and ob- the n 
ligements of the appriſer, as in perſonal rights, which are valid againſt ſingu- poſten 
lar ſucceſſors; as a back-bond, that an apprifing ſhould not be prejudicial to an- and 
other party's right, was found relevant againſt the appriſer's ſingular ſucceſſor, if th 
wy ing's donatar of the appriter's forfeiture, July 31. 1666, the E. of Saul Land 
8 3 - Ol W migh 
The laſt and moſt ordinary extinction of appriſing is by intromiſſion with te * 
mails and duties of the appriſed land, over and above the annualrent, for theſe be ne 
are imputed in the principal ſum, by the ſtatute, Parl. 1621, cap. 6. which is to do 
allo extended to minors having the privilege 7o redeem after the ordinary legal ot able 
ſeven years: but it was not provided for in the ſaid ſtatute, that the appriſer ſhould | Seats, 
be comptable to the minor for his intromiſſion after the ſeven yeurs, which is there- not f 
fore provided for, Parl. 1641, cap. 67. which, tho' it was neglected, and not re- AW Prop: 
vived, Parl. 1661, yet the Lords ſuſtained the ſame, as now in cuſtom twenly 1629 
years and more, Feb, 18. 1663, Roſs x. But the tenor of the ſaid firſt ſtatute be- [Ot a. 
— AG — 2 
| Cerar 
_ * By act 10. P. 1663, the act 67. P. 1641, was revived. See above, 914. 2, knoy 


z See above, 9 15. ht. a See above, II. 11. 6. 2. II. 10. 1. Wee above, III. 1. 21+ mon 


i. II. Diſpoſitions, &c. 2:5. = 


>, that F the quantities of the mails and duties ſhall extend to as much 
„ "> 1 ſatisfy the whole principal ſum, and annualrents thereof, compoſition to the 
E 5 and annualrent thereof and expences, in deducing the appriſing, in that 
F be appriſing is declared to expire, ihſ% facto; ſo that if any part thereof 
1 a | 15 the debtor be ſo negligent, as not to uſe an order, and compt and 
1 within the legal, but ſuffer it to expire, the appriſing will ſtand valid, 
4 F IT the right of the whole lands, and will not be extinct in ſo far as ſatisfied 
: W..coporionally, which was ſo found, where a part of the ſum was ſatisfied by pay- 
= ent, Nov. 28. 1023, Craig. But if the remainder be very {mall, the Lords may 
be the more ſtrict in modifying prices, and if that be not ſufficient, a ſmall remain- 


WE only extended to the rents and profits of the appriſed lands, but to the price ve— 
red for any part thereof, fold by the appriſer within the legal, Jan. 14. 1669, 


to whom the appriſer granted back-bond, declaring the appriſing to be to his 
bpchoof, and that againſt a ſingular ' ſucceſſor, who thereafter was infeft upon 
obe appriſer's refignation, Jh 12. 1670, Kennedy, Yea, an appriſing was found 
encluded, as being ſatisfied by the debtor, and retired by him, with a blank 

W:fionation thereto, lying by him at his death, tho his ſon thereafter filled up his 
ame therein, which was inſtructed by the ſon's oath and witneſſes ex officio, Feb. 
W 27. 1606, creditors of Lo. Gray. But an appriſing was not found extinct by intro- 
miffion, where the appriſer paid to his debtor the ſuperplus of the rent, above 
bis annualrent, before the leading of any other apprifing. Yet where an order 
W of rcdemption was uſed before the expiring of the legal, the appriſing was found 
end by intromiflion, after the courſe of the legal, July 7. 1676, Edgar. The 


Jet, tho' the firſt appriſer had acquired right to an order of redemption by a third 


con appriſer to declare the firſt appriſing ſatisfied by intromiſſion during the le- 

gab or fince the order, but prejudice to the third appriſer, or to the firſt appriſer, 
hing right from the third appriſer to redeem the lands from the ſecond appri- 
ſer, by ſatisfaction of the ſums due to him, July 18. 1676, Gordon. Yea, an ap- 


bemption uled by the principal debtor was found to keep the appriſing unexpi- 


red, not only as to his own eſtate, but as to the cautioner's eſtate, Feb. 10. 1675, 
La. Jor wood. head. . VV „ 


But the appriſer hath it in his option, whether he will enter in poſſeſſion of 
poſterior appriſer inſiſt for poſſeſſion, the firſt muſt either poſſeſs, do diligence, 
| and be accomptable, or ſuffer him to poſſeſs, Feb. 11. 1636, Coiguboun. But 
4 if the appriſer poſſeſs, he muſt do diligence for the rent of that land he poſſeſſed, 
{and be comptable, not only for what he intromitted with, but for what he 
ö Big have intromitted with; and if the lands were tenant-ſtead at his entry, 
de Duſt compt accordingly at 
I he neither {et nor laboured the 
I to do, Feb. 9. 1639, Hamilton. 

Fable accordin 


m himſelf, nor made intimation to the debtor ſo 
The like was found, that the appriſer was compt- 
— g to the rental, allowing all reaſonable defalcations, Jau. 4. 1662, 
1 288 where the appriſer entered in poſſeſſion of the lands waſte, he was 
ut „o mptable, according as he ſet them thercafter, for the firſt year of his 
1629 87 (ceing by the ſeaſon without his fault, he loſt thereby, Dec. 23. 
9h i Rot An appriſer was found comptable for the rental of all the tenants 
ow 5 wing contigue, having taken decreet againſt all the tenants, 
1 oplit N lome particular rooms, without ſewing any hin- 
know, that he 5 , theſe, which, other appriters calling to accompt, could not 


on debtor's own la 


oreborn theſe, but nothing was determined as to the com- 
bourage, Jan. 14. 1681, Schaw. Yet where the appriſer was 
diſturbed 


E der will not take away the right, de minimis non curat prœitor. Intromiſſion is not 


W Kenzie, And an appriſing was alſo found extinct, by the intromiſſion of hm 


— — : 
oe es — * 


Wi: was found in reſpect of an order uſed by a ſecond appriſer, and was ſuſtain- 
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Wai riler, uſed againſt the ſecond appriſer, which was not found to hinder the ſe— 
ſpring being both againſt the principal and cautioner's eſtates, an order of re- 


q the mails and duties, or will uplift more thereof than his annualrent; yet if a 
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that rate, tho' thereafter given over and waſte, if 
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_ cided by the Lords, that thoſe other appriters behoved to pay the whole comps 


from the infeftment or charge, by which the appriſing becomes effectual, by 


and as to what the firſt appriſer had poſi-fled 0% fide, before the act, if his in 
tromiſſion exceeded his annualrent, the ame ſhou'd be imputed to the expet- 
ces of the compriſing and compoſition, and in payment of the tums appriſed fu 
Pro tanto, Jan. 7. 1665, L. Blackwood, But in the ſaid act 1661, apprifingsm 


diſturbed in his poſſeſſion by the debtor, via fads, or via juris, he w 


2 i , as Not found 
comptable by a rental, but (For) what he recovered, till he attained 


to 

poſſeſfion, Jan. 20. 168 1, Burnet. Fara my 
XL. The act of Parl. r661, cap. 62. hath lengthened the legal of zPprif on 
and hath brought in all who appriſe within a year of the firſt effectual app Clapp 
part paſſu. By this act theſe alterations are introduced as to appriſings : Fig 1 
Whereas before the firſt appriſer being infeft, or doing diligence, had only x Lhe 1 
ceſs to the whole appriſed lands till he was ſatisfied: now the'Lords are A W hic 
ered to limit the poſſeſſion during the legal, as they ſhall ſee cauſe, the ap 51 z paren 
getting his annualrent, or ſecurity therefor ;- but the power granted to the Lok RS the a 
to reſtrict appriſers, is only perſonal and peculiarly in favour of the dedtor, in; there 
not of the poſterior appriſers, July 28. 1671, Murray. Secondly, All apple W |... 
led fince the firſt of January 1652, before the firſt effectual compriſing, oba. or; 
ing infeftment or charging the ſuperior to receive, or within a year after e te d 
ſame, or to be led thereafter upon any perſonal debt, within year and day of e but it 


firſt effectual compriſing, come in par! paſſu, as if they all had been contained h 
one compriſing, the other appriſers paying to the firſt effectual compriſer the ex. 
pences of his compriſing, and infeftment thereupon; and accordingly it was de. 


W tcnde 
W nation 
W when 
W Lords 
the ſu 
W priſing 
We what | 
upon 
679, 
or him 
W brothe 
the co 
tent hi 


ſition to the ſuperior, Feb. 5. 1663, Grubame. But the year is not to be countel 


from the date of the decreet of appriſing, July 4. 1671, L. Balfour. Yet thee 
appriſings that were prior to the act, were not found to come in par! paſſt, fron 
the dates of the appriſings, albeit the act bear, that they ſhould: come in a i 
they were in one appriſing, but only from the date of the act of Parliament; 


annualrent- infeftments, or other debita fundi, continue as before that act. 
Vet an appriſing led before Jan. 1652, tho infeftment or charge were uſt 
thereon after Jan. 1652, was found to exclude all appriſers after Jan. 1030 
whoſe infeftment or charge were poſterior to the infeftment or charge upon tix 
appriſing led before Jau. 1652, and that the ſaid poſterior appriſing did not come 


in pari paſſu with that led before Jan. 1652, tho' within a year of it; becaui WA xg 
the act of Parliament relates nothing to appriſings deduced before Jan. 1652, 1 UW MN. 
Dec. 12. 1666, Home. And albeit the firſt effectual apprifing was ſatisfied, and BE 4 oy 
ſo extinct ; yet it doth ſtand valid as to the ſecond appriſing, within year and day: mn 0 
but a third appriſing was not found thereby to come in pari faſſu with wy 3 
cond appriſing, as being within year and day thereof, as if the ſecond achlier I ly expi 
became the firſt appriſer, Dec. 13. 1672, Street; Feb. 20. 1679, tenants of Mor Wc; RY 
tun. And where the firſt appriſer poſſeſſed hut a part of the lands appriſed, 1. N Vea, it 
ſecond appriſer not infeft, was preferred to the third appriſer infeft, as to the re 0 5 
manent rents, becauſe the ſecond appriſer needed no infeftment, but the infet WW! ct i 
ment upon the firſt appriſing was ſufficient for all the appriſings led within the my er exp 
of the firſt, Dec. 22. 1664, Ramſay. There is alſo an exception from this clau F WT he li 
by another act, Parl. 1663, cap. 22. that ſecond appriſers ſhall not be prejuver Why intr 
if they did acquire right to a former appriſing, redeemed and ſatisfied by them, a don be 
their own ſecurity, before the ſaid act, albeit led ſince Jan. 16 52, Which firſt * 3 wor, 
priſing ſhall remain in the ſame caſe as appriſings were formerly; it was 0 a proroga 
_ cided, without neceſſity to alledge that right was taken to the firſt pte 20 
ſhun the expiring of the legal, or any other neceſſary cauſe, Dec. 9. 1604, I XII. 
Thirdly, The extent of the legal is altered from ſeven years to ten yeafs * eir, ar 

that where the legal was not expired the time of the act, three years Were 10 | 

ed to redeem them from //þ:tſunday 1661, which terminaced at Mbitſando)! y 
whereane” * This 
dee al 


* See above, $29. F. t. 
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„pereanent it being queſtioned, whether intromiſſion during theſe three years 

| W 23 fatisfy appriſings, which being deduced ſince January 1652, were expired 
5 ae to the law then ſtanding, and diſponed to others, there being no men- 
I ef that point in the ſaid act, the Lords decided affirmative, Jan. 20. 1666, 
F . Foorthly, The benefit of redemption is competent to creditors againſt 
Y he apparent heirs of their debtors, (acquiring right to expired compriſings, 
I "ich was extended to an apparent heir even during his father's life ; ſeeing ap- 
a rarent heirs are generally expreſſed, and the deſign of the act is alike whether 


E there is nothing provided in caſe a debtor acquire. the appriſed lands, after the 


Y tar ; for tho' the reaſon and deſign of the law ſhould rather be extended againſt 
we debtor than againſt his heir, yet there are no words capable of that addition ; 
but it were neceſſary that it were added by act of Parliament) or any perſon to 
W cir behoof, acquiring right to appriſings within ten years after the acquirer's 
niht, for ſuch ſums only as they paid for acquiring thereof, and they were found 
W cxtinct by the apparent heir's intromiſſion by exception, which was ſo far ex- 
unded, that it reached an appriſing aſſigned to an apparent heir, tho' the afſig- 
nation was before this ſtatute, ſeeing the infeftment which made the apparent 


ZI when acquired, but expired in the perſon of the apparent heir, July 21. 1671, 
W xv, This hath no ground from the ſtatute ; but the apparent heir getting 


n a | : 5 | | 3 

1 right to the apprifing gratis, it was not found to accreſce to the creditors, but the 
„ Lords inclined that it ſhould be redeemable within ten years after his right, for 
„he ſum whereupon the appriſing proceeded, Feb. 13. 1673, inter eoſdem. An ap- 
\. WE prifing acquired by the huſband of an apparent heir, found not redeemable by 


W what he paid, unleſs it were proved, that it was acquired by the wife's means, or 


don her account, June 13. 1674, Richardſon ; Feb. 21. 1673, Richardſon; Jan. 15. 


or himſelf, to redem from his apparent heir, Dec. 3. 1680, Naſmitih. But a ſecond 
brother acquiring an appriſing upon eaſy terms, when his elder brother was out of 


, "a. 

0 dhe country, was not found redeemable by this act, not being eſteemed as appa- 
no rent heir a, ſucceſſurus, Feb. 17. 1675, M.Lurg. 8 
ar Andi an appriſing coming in the perſon of the apparent heir of the principal 
5 W debtor, was found ſatisfiabſe by the ſums payable therefore by the apparent heir, 
5 Ffummarily without reduction, Feb. 22. 1671, Dumbar. The like was found by 
mn; cception or reply, where the appriſing was to the behoof of the debtor's el- 
fe. bett fon, July 4. 1671, L. Balfour. The like, tho' the appriſing came in the ap- 
riſer parent heir's perſon, within the legal, albeit the act of Parliament expreſſeth on- 
- ly expired appriſings coming in the perſon of the apparent heir, to be redeemable 
the . what he paid, Feb. 20. 168 5, Campbel ; this hath no warrant from the act. 
ere ww it was found redeemable by any perſonal creditor of the defunct's, tho' the 
foi et mentions only to be redeemable by poſterior appriſers, Dec. 1683, Moll X. 
ja et it was not found redeemable by children upon bonds of proviſion, granted af- 
lauk, I. expiring of the legal, Harcus, contracts cf marriage, Naſnith, Jan. 31. 1682, 
g e like, where the appriſing acquired by the apparent heir was found ſatisfied 
a, fol I 113 equivalent to what was paid for the appriſing; the ſaid intromiſ- 
con- BW . ng either within the ten years, or after the intenting a ſummons of decla- 
o (c- * bY ring to pay what remained after compt and reckoning, it was found to 
5 5 . Pe the ten years reverſion, without any other order, June 26. 1677, Kin- 
Pa; 01 EY | | | | a 
4 vn 5 Appriſings deduced againſt apparent heirs, ſpecially charged to enter 
aloe not redeemable by the heir of the party charged to enter heir who was 
1004 5 N never 
eaneſt | 


| = This deciſion not found 


ee above, 914.3. = See July 11. 1671, Maxwel. 


. the acquiſition be before or after the debtor's death, June 19. 1668, Burnet; but 


I legal is expired, and the debtor is infeft and in poſſeſſion, and fo is full proprie- 


3 | hcir's right real and effectual, was after; and tho' the appriſing was redeemable + 


r 


0/70, M Dougal. But this ten years reverſion was not found competent to the debt- 
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ſicun, 


appriſing becomes irredeemable, the debt is thereby ſatisfied and extinct, which 
was ſo found, albeit the appriſing proved ineffectual as to a part of the lands ap- 
priſed, the remanent being equivalent to the debt appriſed for, and it was not found, 


which hereafter. | 


or ſome other: or an obligation conſiſting in ſome fact to be performed; or other 
Ways, where the debtor's heir renounces to be heir, whereby there is no party 


of the law, or ancient cuſtoms, by ſuch new remeids, as ſuch new occurring 


now by courſe of time further illuſtrated. Adjudication hath place in two caſes 
the firſt and moſt ordinary is, when the heir renounces to be heir, in which cale 
adjudication is competent, whether the debt to be ſatisfied be liquidate or no. 


be heir, proceedeth upon theſe ways; if he be purſued as lawfully charged b 
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never infeft, but by the heir of the defunct, for whoſe debt the a 


ppriſin 
duced, who died laſt veſt before the appriſing, Feb. 6. 1668, Jan. > Was de. 


: 9. 1000, Jaln. 


XLIII. Minors have a ſpecial privilege as to the legal reverſions of a 
which run not againſt them during their minority, and how far this is extended to ma- 
jors ſucceeding to minors; vide Lib. 1. tit. ö. 44. Sect. 9. amongſt the privile. 
ces of minors, and vide what hath been ſaid of appriſings, Lib. 3. tit 


Pprifingy 


bly | 
Seck. 2. ö 1 


XLIV. Appriſing while it is redeemable, is but a legal diligence for ſecurity, 
and the appriſer may relinquiſh the ſame, tho' he be in poſſeſſion, and may do 5 
ny other diligence for recovering his debt ; but if he continue to poſſeſs after the 


that a proportional part of the ſums adjudged for, correſpondent to the lands tha 
were evicted, ſhould remain due to the appriſer, June 18. 1675, Leys. The form 
and manner of procedure in appriſings will come in amongſt legal executions, of 


XLV. Adjudication upon renunciation to be heir, is remedium extraordinarimm, 
introduced by cuſtom, where appriſing could have no place, as when the debt to 
be ſatisfied is not a liquidate ſum, or goods ordinarily liquidable, but is a diſpo- 
ſition of lands, containing expreſsly or virtually, an obligation to infeft the acquirer 


from whom the lands can be appriſed; therefore he@red:tas jacens is adjudged, 
This remeid is introduced by the Lords, who having ample power to admin: 
ſtrate juſtice in all caſes, and to make orders to that effect, do ſupply the defet 


caſes do require, amongſt which adjudication is a prime one, which Craig telt 
fieth to have been unknown to our predeceſſors, and being but recent in his time 
and few deciſions thereupon, the nature and effect of it was little known, but 


The other is. when the obligement to be ſatisfied confiſteth in fads, and relatel 
to a diſpoſition of particular things; which diſpoſition or obligement, not belt 
fulfilled by the debtor or diſponer, tho all ordinary diligence be done, then adj 
dication taketh place to make the ſame effectull. „ 

VXLVI. As to the firſt caſe, adjudication upon the apparent heir's renouncing® 


enter heir, for ſatisfying of his predeceſſor's debt or obligement, he may ra 
to be heir (if he have not meddled) either in the proceſs againſt him, as charge 
to enter heir in the firſt inſtance, or ſome time thereafter, by ſuſpenſion or reduck 
on: if he renounce in the firſt inſtance, when the debt is not yet inſtructes a 
eſtabliſhed, as when it proceeds not upon a clear bond or writ, but abides probe 
tion by witneſſes, or other ways, than before the proceſs of adjudication, on 
mult be a proceſs and ſentence againſt the heir renouncing cognitionis cauſa, | 
eſtabliſhing and proving the debt; in which, becauſe there is a neceſſity * 
proceſſes to have a defender, the apparent heir renouncing, is only called to 1 
ply that place cagnitionis cauſa, but without any effect againſt him, but of 1 
tra berditatem jacentem. But if the apparent heir renounce in the ſecond in I 
after decreet obtained againſt him; or, in the firſt inſtance, when the 7 
and title of the purſuit inſtructs the debt, then there needs no other decree 00 
tions cauſa ; but the purſuer proteſting for adjudication, the ſame will be ad, 


. 1. . . . . cel 
ted ſummarily “. Adjudication itſelf is a moſt ſimple and ſumma Find 


| II. 5% 
If the heir does not renounce upon the general charge, a ſpecial charge is neceſſary. See below I 
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= the heir renouncing, and the debt being eſtabliſhed, as ſaid is, the 
E hereby | be renounced, or benefit whereto the heir might ſucceed, is adjudged 
ts Ne the purſuer for ſatisfaction of the defunct's obligement, where- 
A the 00 enouncing, is again called to ſuſtain the part of a defender, which 1s 
* 5 _ 18 ſake ; for he can propone nothing, and one ſingle ſummons is 
= o kat continuation ; becauſe it is acceſſory to a prior decrect, as Dury 
=” ns but expteſſeth not the parties, Feb. 26. 1029. 

W vi. And all is adjudged, fericulo petertis, whatſoever the purſuer pleaſeth 
bibel, alledging that it might have belonged to the heir entering: yea, though 
ay party having intereſt, ſhould compear and inſtruct that he hath the only 
=”: and the defunct was fully denuded, it would be incompetent Foc loco, 
b 927 Adjudication, Cairncors contra oh e The reaſon is, be- 
WT ic the adjudication is but periculo fetentis, and can give no right, unleſs 
W :!c defundt's right, competent to the heir renouncing, be inſtructed. Neither 
ea the adjudger, who is a ſtranger to the debtor's right, be put to diſpute the 
game, in obtaining the adjudication; yet the Lords admitted a ſingular ſuc- 
A ceſſor to propone upon his infeftment, that the defunct was denuded, and 
adiadged not the property, but all right of reverſion, or other right compe- 


= 0 | 4 x | bt 8 
N tent to the apparent beir, July 22. 1604, Livingſtoun. In this caſe the matter 
Ves notour to many of the Lords, that the Lo. Forre/ier having no ſons, did con- 


W ;:1+ his eſtate with one of his daughters, to lieutenant- general Paillie's fon, who 
W «25 thereupon publicly infeft. But the reaſon why appriſings and adjudications 


7 tent form, which was by an inqueſt knowing the lands, who therefore would 
| WE 1cver have apprifed lands, but where the debtor was commonly reputed heritor, 
„or bcritable poſſeſſor: but when appriſings came to be deduced by ſheriffs in that 
& WE part, conſtitute by the Lords by diſpenſation at Edinburgh, where perſons were 
made the inqueſt, who knew nothing of the lands, then all became to be ap- 
„ pariſed which was claimed; and tho' the appriſer would not pay a year's rent for 
„entering him in lands, where he had no probability of right in his debtor; the 
s WE ercateſt inconvenience was as to the lands holden of the King, (where) it was little 
addition of expences, to paſs one infeftment for all; and other ſuperiors getting a 
e WE year's rent /aluο jure, they were not ſuffered to controvert. „ 
d. But now adjudications being in place of appriſings, and paſſing upon citation 
before the Lords, it is not like they will adjudge lands where the debtors are not, 
at leaſt reputed heritable poſſeſſors or liferenters; for now the Lords are in place 
*. ef the inqueſt: and albeit as they ſuffer decreets in abſence, to paſs periculo pe- 
W 70:5; ſo they will ſuffer adjudication to paſs of all that is libelled; ger if any 

10 WE other ſhall appear, and make it appear that they and their predeceſſors have been 
v WW bolden and reputed heritable poſſeſſors, and that there was no right reputed to be 
nee in the debtor, the Lords might readily ſuperſede to adjudge, in the firſt adjudi- 
eh cation, if there be any compearance, till ſome evidence be given of the intereſt 
1 of the debtor; ſeiſins having been now regiſtrated, ſince the year 1617: And 
and 3 like ways reverſions, tho adjudications of theſe might more eaſily paſs, becauſe 
bi no infeftment would follow: but where lands are adjudged, and infeftments fol- 
he low, there ariſes thence grounds of pleas and purſuits, eſpecially for reduction and 
fo probation, upon which all the heritors of the lands contained in the infeftments, 
5 5 would be obliged to produce their rights, and open their charter-cheſts, to parties 
{up wing no pretence to their eſtates. Yet adjudication was ſuſtained of all lands 
ci 8<ncrally, without condeſcending, Dec. 19. 1638, Corſen; which is the laſt way, 
00 when none appear to object againſt putting their lands in the adjudication, 

OO | XIII. la theſe adjudications all is competent to be adjudged, which ſhould 
05 JF 1 8 heir entering, as lands, annualrents, reverſions, tacks, liferents, 
I 505 3 le bonds; yea, not only theſe rights themſclves, but the bygone 
1 uties thereof, preceeding the adjudication, and after the defunct's death, 


may be adjudged and purſued againſt the poſſeſſors and intromitters in that ſame 


7 eee 


baue paſt fo much at random is, becauſe appriſings have deborded from their an- 
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tions, but not againſt other moveables of the defunct, which muſt be conf 
Shetiſ. adjudication, Hagie contra her daughters, Nov. 24. 1638, Campbel ogy, 
q 


having like proceſs of adjudication depending, tor all will be brought in 
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proceſs, becauſe theſe are competent to the heir renouncing, and ther 
ther way to attain them, as was found in the ſaid caſe, Corſer, Dec. 19. 169 
and likeways heirſhip-moveables, for the ſame reaſon are competent in 2djude, 

]Udicg, 


rmeg 


Hater And fo it was not competent againſt an heritable bond, made Moveah| 
by a charge, Jan. 30. 1627, Couper contra Williamſon and L. Bogmiln : yet if 
heritable ſum ſhould become moveable after the defunct's death, as by an > 
of redemption, it would be competent by adjudication, ſeeing it could he Ry 
ed no other way. In this adjudication 1t 1s only competent to creditors to abpea 
a 
who are ready before ſentence, with the firſt purſuer, Spotz/. ejection. 155 
contra Stuart. — 
XLIX. It the adjudication be of lands or annualrents requiring infeftment, the 
ſuperior will be compelled to receive the adjudger, tho' a ſtranger, his vaſſal, tho 
he do not inſtruct his author's right, aue jure cujuſlibet & ſuo, Feb. 9. 1667 
Ramſay s. But as to the year's duty, payable by the adjudger to the ſuperior for 
their entry, tho' the Lords thought it equitable, that it ſhould take place, as wel 


in adiudications as appriſings, the reaſon being alike in both, yet found not ſuff. 


cient ground, whereupon to decern it, ſeeing the ſaid year's rent is expreſſed in 


the Act of Parl. 1469, cap. 36. And the compoſition of the ſuperior, for fe. 
ceiving appriters, Parl. 1621, cap. 6. Yet in the next Act of the fame Parla- 
ment, anent adjudications, there is no mention of compoſition to the ſuperior 
tho' the act relateth to the former act, anent appriſings; and therefore they 


thought it not competent to them to extend the ſaid compoſition, ad fares caſi 


where it did ſo much appear, that the Parliament of purpoſe had omitted it; yet 
in the ſaid caſe, Grierſon contra Cleſburn upon the 211t of July 1636, they did for- 
bear to intimate their deciſion, and deſired the parties to agree *. And no com- 
poſition was found due by an adjudger, having charged before the late act of Parlia 


ment, Dec. 23. 1669, whereby, like compoſitions are appointed for adjudication, 


as for apprifing, June 10. 1671, Scot. In which caſe it was found, that the fupericr 


might refuſe to enter the adjudger, if he paid his debt; but that he was to have 
nothing for compoſition, if he did fo, in the ſame way as in appriſing, by the 


old act of Parl. 1469, cap. 36. by which that option is given to the ſuperior, 


_ L. Craig obſerveth, that it was doubtful in his time, whether there was a 
legal reverſion competent to any renouncing, and afterward returning to redeem 


_ adjudications 9s appriſings, wherein he favoureth the affirmative; but the ſaid lt 
tute, Parl. 1621, cap. 7. determineth the caſe, and granteth a legal reverſion, n 
favour of - thoſe who have poſterior adjudications, within the ſpace of ſeven eas 
jrom the date of the decreet of adjudication, or ten years ſince the act of Parl. 1661, 
| betwixt debtor and creditor, which is alſo competent to any renouncing in their 
minority, and being reſtored againſt the ſaid renunciation, but it is not competeni 


to any other heir renouncing ; yet if the heir, tho' major, find that he hath pre- 
judged himſelf, by renouncing a profitable heritage, he may grant a bond, and 
thereupon cauſe within. the legal, adjudge and redeem the former adjudication, 


which, tho' to his own behoof, will be effectual, there being fo much eqult) 


and favour upon his part, being willing to ſatisfy the whole debts. 2 
LI. It is clear by the ſaid ſtatute, the lands or heritage of a defunct may be ad- 


judged, the heir renouncing, not only for ſatisfaction of the defunct's debt, but of 
the heir's own proper debt *. = 


LII. Adjudications are taken off and extinguiſhed in the ſame manner as # 


priſings are, by intromitting with the mails and duties of the lands adjudget, : 


the ſupe- 


In the ſame caſe, as the parties did not agree, the Lords afterwards found, Jar. 20. 1637, that 10 


rior was obliged to receive the adjudger, without compoſition. This was altered by ſtatute, P. 1669, 
which ſuperiors are declared intitled to a year's rent from adjodgers. See above II. 4. 32. 
** See above, II. 12. 20; The privilege introduced in favour of the defunct's creditors, in pre 
creditors of the apparent heir. | 
See above, F 25. and 47. fl. t. 
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. clear from the ſaid ſtatute. And though caſes be not ſo frequent in adjudica- 
: as in appriſings, to clear the other ways of their extinction : yet the reaſon 
22 the ſme in both, there is no doubt but the determination will alſo be the 
in The other manner of adjudications, is for making diſpoſitions or oblige- 
ments to infeft effectual, whereupon, when the acquirer hath uſed all diligence 
2 competent in law, againſt the diſponer to fulfil the ſame, by obtaining decreets 
and horning regiſtrated thereupon, either againſt the diſponer or his heir, law 
being there defective, and cannot make the diſpoſition or obligement effectual, the 
Lords have allowed adjudication of the lands diſponed, whether in fee or liferent, 
ad. Jul 19. 1611, Lo. Johnſtoun contra Lo. Car michael: and thereupon the ſu- 
JF perior will be decerned to recelve the adjudger, as was found in the caſe of an ob- 
. igement to infeft a woman in liferent, holden of the ſuperior, wherein ſhe hav- 
W ins uſed horning, the ſuperior was decerned to receive her, July 10. 1625, Har- 
„and Cunningham; Feb. 24. 1075, Hamilton. This manner of adjudication is 
Eetended no further than to the thing diſponed, and hath no reverſion, unleſs 
mere be a conventional reverſion in the bond or diſpoſition to infeft, but this kind 
4 of adiudication comes not in with others of that, or any other kind; and there 
bs more reaſon that the {uperior ſhould have a year's rent, if the diſpoſition be of 
ble fee, and irredeemebie, than in other adjudications ; but theſe adjudications do 
W not become effectual by a charge, yet as a legal diligence it will exclude poſterior 
W voluntary rights ; if the adjudication be for infefting a liferenter, no compoſition 
W is duc to the ſuperior : it requires no charge to enter heir, or renunciation *; but 
W the adjudger muſt inſtruct his author's right, Tune 24. 1663, M*dowgal. And 
W theſe adjudications do not come in par? paſſu, with other adjudications within the 
W year, nor any other with them, Jug 16. 1675, Campbel of Riddech, Dec. 2. 1677, 


I LIV. By the late act of Parliament, anent adjudications, Sept. 6. 1672, cap, 19. 
W there are introduced two new forms of adjudications ; the one ſpecial of lands 
. effeiring to the ſum, and a fifth part more, in caſe the debtor produce his rights, 
W 2nd put the adjudger in poffeſſion of his particular lands adjudged: but if he 
Jo not, adjudications are to proceed, as apprifings did, generally, of all the debtor's 
I lands, or real rights, periculo petentis, redeemable within ten years: theſe adjudi- 
We cations are come in place of appriſings, eſpecially the general adjudications, which 
Tc declared to be in the ſame condition in all points as appriſings were by the 
aof Parl. 1661, cap. 62. Except as to the lengthning of a reverfion from ſeven 
60 ten years: ſo that what hath been ſaid of apprifings, will have the ſume effect 
Ws general adjudications ; but ſpecial adjudications being equitable and favour- 


„ble, will not meet with ſuch ſtrictneſs: this ſtatute hath taken away the greateſt 
ir ; 


I reproach upon our law, which for every debt, indefinitely appriſed, every eltate 
great or ſmall, which had no excuſe, but that the debtor might redeem within 
le. even years: but all creditors being neceſſitated to appriſe within a year, or to have 
more than the legal reverſion, paying the whole debts, the power of redem- 
i came to be of little effect, few being able to pay all their debt in one day : 
4 Fdew it any debtor complain, that his whole eſtate is adjudged, and no pro- 
e ce be the debt oy his eſtate, it is altogether his own fault, 
ich part 18 1 allo in f PE os 0 1 n 
8 o in Ne years : and t ough a fifth part be added, 
C PAY Ding 0 
er! Th Po e oo makes 200 merks, being the fifth part of a 1000 
e bezinni. = 3 ained in the moſt favourable caſes of appriſings from 
ere i 10 = - zen the reverſion was for (even years. [After this act 1672, 
= © tor achudications on the renunciation of apparent heirs, becauſe 
2 Z £403: — there 
| hy Welke here quoted, mentions, that a charge to enter heir had been given, and that the heir had re- 
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pay, and if the heir in that caſe offer to renounce, the adjudication thereon will 


| a x tel 
be named by the Lords, at diſſolving of the congregations, on Sunday af 


there needs no more for ad;udication, but the liquidation of the debt, Which 
but declaratory, unleſs the creditor inſiſt petitoriè againſt the apparent bs 
Kr ty 


come in par! faſſu, as in other adjudications K.] 

| Adjudications being executive decreets, the Lords allow them the preateg ti 
patch; and to prevent colluſion, whereby ſome creditors might be Poſtponed n 
debate and probation till the year paſs, which would exclude them ; therefore the 
Lords do not ſuffer co-creditors to ſtop adjudications, that they may fee the jr. 


ceſs tor their intereſt, and put the purſuer to abide the courſe of the roll, unlek 


they produce an intereſt, upon which the ordinary will hear them immediate 
without going to the roll, Jan. 22. 1681, E. Dundonald. Neither is the {uperig 
ſuffered to propone defences, Nov. 30. 1675, Kinloch of Gourdie. Yea, the Lords 


_ ſuſtained the eſtabliſhment of the debt in the ſame libel with the adjudiezton, 


Fuly 26. 1676, Boyd. But if the debtor himſelf appear, the cauſe goes to the 
roll; and if there be prior adjudications inſtructed, defences proponed againſt the 
debt, or adjudication, which are not verified; the Lords adjudge and reſerve theſs 


defences contra executionem, by ſuſpenſion; in which ſuſpenſion terms will be grant. 
ed, becauſe of the reſervation; but there is this advantage, that how long ſoever 


the ſuſpenſion be of expeding, the firſt decreet being within the year, brings the 
adjudger in pari paſſu. One adjudication being paſt, all others are called fum- 


marily by the ordinary amongſt the acts, after they are ſeen and returned, th 


they may paſs within year and day: yea, the Lords give ſummary proceſs in pre- 
ceſſes cognitionis cauſa, that adjudications may come within year and day, refery- 
ing all objections contra executionem. There is a clauſe in the act for acjudications 


that the citation ſhall have the ſame effect, as the denunciation of lands to be appril- 


ed had, whereupon, in a competition between an adjudication and a voluntary in- 
feftment, which (sf them) was firſt completed by infeftment, the adjudger alledged, 


that tho' he was not infeft, he was preferable, becauſe, after denunciation of 
lands to be appriſed, voluntary rights uſed to be excluded, and fo mult citations 


in adjudications, excizde k voluntary rights; the Lords preferred the voluntary 
right; and found, that either in the caſe of denunciation in appriſings, or citat- 
on in adjudications, the effect is only, that the common debtor may not grant vo. 
luntary rights 7 curſu diligentice, Home, Jan. 1682, creditors of Enoch **, But aer 
the decreet of adjudication, and ſo much time as infeftment may be obtained, 
the ſuperior may be charged, the adjudication ! hath no ſuch preference, Feb. 18, 


i692, Kilpatrick of Chſourn ***, In ſpecial adjudications, a fifth part adjudge 


for, is added in place of penalties, which are very unequal in bonds, and in place 


of ſheriff- fees, which will hold though the right adjudged be a liquid ſum, Fat 
comer, Jan. 10. 1683, Ker. Adjudication was ſuſtained not only for liquid ſons 
then due, but for other preſtations, as for an obligement to employ a ſum ups 
annualrent, Falconer, Jau. 2. 1684, Bruce contra Hepburn. 1 
ILV. There is yet another kind of adjudication introduced by the 17th 3% 
Parl. 1681, and by the 20th act, Parl. 1690, by the firſt of which acts, Ti 
« ſale of bankrupts lands were to be by perſons commiſſionated by the Lords, by 
« a public roup, not being under the rate determined by the Lords, upon Pp 
« bation of the worth of the ſeveral lands, and after publication at the mg : 
« crofſes of the head-burghs of the ſhire, ſtewartry, or regality, where the 1 
« lie, and at the pariſh-kirks where they lic, and at fix adjacent pariſh-kirks 


| . » * och 
«© forenoon ſermon, by letters of intimation under the ſignet, 2 4 _ 
= | | « qellivVelcww 


* "This ſentence is not in the Edition 1681, or MSS. It appears unintelligible. 

his decifion is alſo obſerved by Falconer, Fan. 21. 1682. The adjudger was preferred to 
right; but it is not mentioned, whether the adjudger was in nora, or had proſecuted his diligence © 

* This deciſion not found. | 

k F. and, See above, F 21. J. t. 
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bf. Diſpofutions, &c. Ws 
4 « deliverance, ſpecially expreſſing the time and place. of the roup, and the cre- 
W .. Jitors having real rights, and in poſſeſſion, being ſpecially cited upon 21 days, 
and all others having intereſt at the mar ket- croſſes of the head-burghs where 
e lands lie; and thoſe out of the kingdom, at the market- croſs of Edinburgh, 
er and ſhore of Leith, upon 60 days, expreſſing the lands to be rouped, and 
dhe price appointed by the Lords, and the time and place of the roup.” But 
W : there was a reverſion running, the proceſs could not proceed without conſent 
1 of the reverſer: but by the ſecond act it is declared, That the buyers of bank- 
$3 rupts eſtates, ſhall have a right thereto by the decreet of {ale to be pronounced 
by the Lords, adjudging the lands fold to the buyer for the price decerned ; 
and that the buyer ſhall thereupon be infeft, in the ſame way as upon o- 
ther adjudications, and that the ſale may proceed io ſoon as it ſhall be found 
, (hat the debtor is bankrupt, and utterly inſolvent, Whether the legal be ex- 
3 pired or not: and that if no buyer be found at the rate determined by the 
Lords, it {þall be leiſom for them to divide the lands, and other rights, a- 
mong the creditors, according to their ſeveral rights and diligences; and be- 
cauſe the ſale may be obſtructed by donators of literent-eſcheat, the Lords are 
impowered to determine the price and value of the liferent-eſcheats, and to 
ſell lands for the price thereof, according as the ſaid rights ſhall be found to 
have preference.” „ „ „% gs 
Tue order of procedure is continued as in the former act, but with theſe ma- 
terial differences, that the ſale is not by commiſſioners, but by a decreet of adju- 
W dication, and is competent, tho' there be legal reverſions running without the re- 
eerſer's conſent; and there is added that neceſſary clauſe, that if buyers be not 
pound, the lands ſhall be divided to the creditors, according to their rights and 
diligences, whereby appriſers and adjudgers, which come in par; paſſu, are to 
bere ſhares of the price proportional to their ſums; but in caſe there be a di- 
ion, they have their choice of the lands effeiring to their ſhare ; but the Lords 
will not allow fractions, but whole roums to be choſen, the excreſce, to make 
up the price, being paid out, to be divided proportionally ; and the choice to be 
made by the appriſers and adjudgers, according to the date of their appriſings or 
| aGudications ; but if there be more perſons who have right to the ſame appriſing 


cor adjudication, they muſt have preference of their choice by lot, and none may 
r cchuſe in the middle of contiguous lands, but at a fide. © 
0 { There muſt be two parts of this proceſs, firſt to prove the rental, and the rate 


of the ſeveral lands; in which rate are to be conſidered the benefit or conveni- 
Wo cnce thereof, by houſes, orchards, parks, coals, or other quaries, woods, fiſhings, 
þ {crvitudes upon other lands, &c. and likewiſe the burdens affecting the ſame, as 
L lervitudes to other lands, and likewiſe the manner of holding and warrandice ; 
and for that effect the debtors muſt produce their rights, and muſt depone upon 
J the having of any diſcharges, or grounds of compenſation of the debts. Conſi- 
q deration alſo mult be had of the tacks, or rentals of the teinds, and of infeftments 
ck annualrents, and likewiſe of graſſums, and what the land might pay of ordi- 
u rent, without graſſums, which probation muſt be of every ſeveral roum, that 
I q caſe of diviſion, the price thereof may be known. The probation muſt alſo 
3 4 of any caſuality of ſuperiority preſently affecting the lands, as non- entry, by 
12 cv or ſpecial declarator, ward and marriage, and likewiſe the years of the 
ö 28 2 moe liferent-eſcheat affects the lands, and which muſt be eſtimated accord- 
8 eir age. | | | | | 
| There is an act of ſederunt Feb. 24. 1692, declaring, that the like diſpatch will 
"” Gbps in theſe adjudications, as (is granted) to others, without going to the roll, 
I 1 debtor appear, and alledge that he is ſolvent but if he hath not ſold his 
| | eſtate * the proceſs, and paid his debt, it is not a ſufficient defence, that his 
1 mo af <tter than his debt; for albeit the act bear, that he is utterly inſolvent, that 
unleſ; 6 © Meaning, but that his eſtate is ſo incumbered, that none would buy 
e had ſold the whole together, at leaſt after the citation; for in the next 
| | part 
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part of the proceſs, where the creditors are to be cited, it will appear whethe 
will be inſolvent, for they muſt be cited to produce the inſtructions of their de 
and to depone what 1s truly due and reſting of them; but if there be no ond 
fame, or other evidence of the debtor's being broken, the proceſs of ſale wil 2 
be ſuſtained againſt him, as was found in the proceſs of ſale at the inſtance ; 
Wallace of Ingliſtoun contra Lo. Forreſter, Feb. 1692 K. , 
If the debtor before the roup can ſatisfy his creditors, by the ſale of his eſtate 
there will be no further progreſs. Likeas, there needs no continuation of this gl 
judication more than others, but one citation ſerveth for the rental and rate, which 
-being determined, there 1s warrant to be granted for a ſecond citation apainſ 


By act 6. P. 1695, the purchaſer is allowed, after a year from the decreet of ſale, 
the hands of the town of Edrnburgh, there to lie at 3 per cent. till the creditors are ready to 
which conſignation, or pay ment of the price to the creditors, the lands are declared diſburdene 
deeds of the bankrupt, or his predeceſſors; and all actions affecting the eſtate are, from that ti 


tent againſt the receivers of the price. 


By two acts of ſederunt, Now. 23. 1711, and Jan. 17,1756, many uſeful regulations are introduced 
to the method of carrying on rankings and ſales of bankrupts eſtates. 


the debtor, and the creditors to appear at the day and place appointed for the XXI 
'roup, and to produce their rights to the lands, and the inſtructions of the debt XXI 
and to depone on both, as aforeſaid; which proceſs muſt contain a clauſe for 
ranking the ſeveral creditors, for which there muſt be an auditor named, wh ENX1 
muſt hear, determine, or report all alledgeances occurring; and if there be buyer XXI 
for the whole eſtate, there is no neceſſity to proceed in the ranking of the ce. 5 
.ditors, if the price can ſatisfy them all; otherwiſe they muſt be ranked in the XX. 
fame proceſs, and by the ſame auditor; vide lib. 4. fit. 3 5. If there be no com- 
plete ſale, the auditor muſt proceed to the diviſion of the lands amongſt the cre- 
ditors in manner foreſaid **. 5 
N 5 XX. 
FVV 20 
Confiſcation, where, of Single- eſcheat, Liferent-eſcheat, Ship BAY 
wreck, Waith-goods, Treaſure, Forfeiture, Baſtardy and Ia 
Oo, eee Perry 9 5 XXI 
I. The tenor of letters of horning. XI. The horning muſt be regiſirated =p 
Il. The execution of hornins muſt bear and e 1 2H 
= perſonally, or at bis dwelling- XII. Denunciation after ſatis 1 
oe: JJ BS0D-0y ST. | 95 
III. The execution at the dwelling-houſe XIII. The effect of general letters \ 8 
mut bear fix Rnocks. ET, A fn IG : 
IV. The knocks muſt be audible. XIV. The order and effect of rel die 12 
V. The delivery of a copy to ary of te on from the horn. 11 
Family is ſufficient without knocks. XV. The jingle eſcheat and extent ert. 55 
VI. The days requifite for the charge be- „ e 3 3 
*  yond ihe water f Dee. XVI. How far the denounced's debts Of 5 
VII. The denunciation againſt the party, deeds affect lis eſcheat-go0ds Ns 
aud at the market-croſs. XVII. Gifts of eſcheat, and prefer "OR 
VIII. The denunciation muſt Lear three o- Ty ere. 3 1 "I 
.es, or the equivalent, XVIII. Gifts of efcheat not exp! Mug # 1 
IX. The execution muſt bear three blaſts particular horning wwherem 0 f 
ile bern 3 proceed. 4. day, 
X. Theexecutions formerly were ſtamped. XIX. Gifts of eſcheat, how exten = f 
| com 
_* This deciſion not found. | — oa | 1 ko an extracted 75 
Hy article 26. regulations 1695, the ranking of the bankrupt's creditors muſt be concluded by an l 
decreet before the eſtate can be ſold. | | rice in of a 


; after 


me, only compe 


N * TS * 
„„ 
6 * « 


F [cheats within regality. 

27 | - what caſes gifts of eſcheat 
= are held ſimulated. 
WII. Who muſt be called in the gene- 
AY ral declarator. 

III. The titles and tenors of general 
| declarators. 

XXIV. Exceptions againſt general de- 


I 


rifed. 
XXV. Special declarators of eſcheat. 
I. Liferent-eſcheat. | 

2g XXVII. Confiſcation of treaſures, Walsh, 
Y or ſhip-wreck goods. 

5 XXVIII. Forfeiture. N 
XXIX. Several hinds of treaſon by ta- 


e, 


A PER A 
W e 
P n 


XX. Porfeiture confiſcates without the 
; I __ org 1 debts or infeft- 
« ments not confirmed by the 
= KIA. „ 
XXI. How far feus are eſfectual a- 
= gainſt forfeiture. | 


1 XXXII. How far tacks of forfeited lands 


are effectual. 


vs burdened with the debts 
and deeds of the rebel, 
XXXIV. Ferfeiture, when, and how it 
may proceed in abſence. 


clarators muſt be inſtantly ve— 


Tit, III. Confiſeation, ic, "I" 
© XXXV. How far the poſſeſſion of the 


rebel gives right to the fiſk. 


XXXVI. The effect of forfeiture of ap- 


parent heirs, | 
XXXVII. In what caſes forfeiture diſha- 
bilitates or corrupts the blood. 
XXX VIII. How for the forfeiture of ap- 
e parent heirs may be extended. 
XXXIX. Explanation of the act of Par- 


hament 1 594, cap. 202. im- 


porting burdening of for fei- 


tures with the debts and deeds 
of the rebel, and alſo act 3 3. 
Parl. 1690. 


"XL Forfeiture is not reducible up- 
on any nullity, but only by 


Way of grace. 


XLI. How far forfeiture tabes effect 


Without declorator. 


XLII. That children are lawful and 


at baſtards. 


XLIH. Declarators of baſtardy. 
XLIV. The effefts of baſtardy as to 


ſucceſſion. 


= ES - Legitimation and the effetts 
E XXXIII. Forfeiture by a reſcinded aft | 


 Fhereof. © - 


XLVI. How the debts and deeds of the 


baſtard affect his eſtate. 


XLVII. Ultimus heres, and the d:ife- 


rence thereof from baſtardy. 


HE conveyance and tranſmiſſion of all kinds of rights from private parties 


| * to the fiſk, are here comprehended under one common term and title of 

| confiſcation it is not proper in this place to treat of the fiſk, or the privileges 
| thereof, or upon the ſeveral cauſes upon which confiſcation followeth, theſe be- 
ing public rights; but we ſhall only conſider the ſeveral kinds of rights, or things 
that befal to the fiſk from private parties, and how they return to private parties 
again, by gifts and proceſſes thereupon ; and this is either in reference to move- 
| ables, liferents, or the property and ſtock of heritable rights and others. Move- 
| ables fall to the fiſk either wholly and intire, and that is chiefly by denunciati- | 
on and rebellion ; or by ſome ſpecial ſtatute, the penalty whereof is confiſcation 


of moveables ; ſuch are breach of arreſtment, or deforcement, wherein tho' the pri- 


| Vate party injured have an intereſt, yet in effect the whole is confiſcated, and a part 


elongs to that party, by virtue of the ſtatute thereanent, whereby they are conſti- 


| fute donatars: or otherwiſe ſome particular moveabjes befalleth to the ſk, either 


by cuſtom or waith- goods, ſhip-wreck, &c. or by ſtatute. Liferents befal to the 


| ik by the denunciation of the owner, and his remaining un-relaxed year and 


Gay, or by ſuch ſtatutes whoſe penalty is the loſs of the liferent. oy 
The ſtock or property of heritable rights fall to the fiſł by forfeiture, or be- 
eoming caduciary ; the confiſcation of the whole moveables is called the ſingle- 


| cheat ; and of the liferent, is called the liferent-eſcheat. We ſhall only ſpeak 


75 e ſingle-eſcheat of moveables by denunciation ; having ſpoken of breach 


Trat, ment and deforcement, 7it. reparation. Secondly, Of liferent-eſcheat. 
hirdly, Of eſcheat of particular goods, as ſhipwreck, &c. Fourthly, Of for- 


fciture. And laſtly, Of things caduciary, eſpecially by baſtardy, and laſt heir, 
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indigent, a horning not ſigneted was found null, Had. June 1. 1610, Mill cu 


med his dwelling-place to be there, July 14, 1626, Adam; yet a horning ws 
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and of gifts and proceſſes thereupon. Eſcheat being a common term, ſignif 
any confiſcation, yet it is reſtricted to moveables and liferents, and moſt u 


ly to moveables, ſo that when it is ſimply expreſt, it is ordinarily taken 47 4 might 
eſcheat, or eſcheat of moveables, which become confiſcated to the King ge the m 
not obeying a charge of horning, to pay or perform ſome obligation, Bs being 
on the party is publickly denounced rebel, tho' there be no crime, 15 Igiven, 


but ording 
for a crinj. 
minal cout, 


gate h 
not re: 
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W cution 
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rily an inability to perform; yet eſcheat falls alſo upon denunciation 
nal cauſe, as when parties are declared fugitive by the council or eri 
and are thereupon denounced rebels. | 
I. Horning, (the ordinary cauſe of eſcheat n) proceedeth thus, by letters executo 
rial, giving warrant to meſſengers at arms, to charge any party in the King's name 
to obey what is contained in the letters, under the pain of rebellion ; and if he oy 
not within the days of the charge, giving power to denounce him rebel by public 
proclamation at the market-crols of the head-burgh of the ſhire, ſtewartry, bailliz 
of royalty or regality, within the which the denounced dwells ; and that by public 
reading of the letters of horning, and giving three blaſts of a horn, for the clex 
manifeſtation and notice thereof, from whence it is called horning : and becauſ 
of the certification the party denounced is called rebel, a term too harſh, ſuch per- 
ſons not being in hoſtility againſt the King, nor being publick enemies, but o- 
iy denounced upon cauſes civil, which they lie under frequently not through 
contempt, but inability to ſatisfy, as ſaid is. The Engliſh do more properly 
call this execution out-lawry, whereby the party becomes out-law, and hath n 
a perſon to ſtand in judgment a&zve or paſſive : and if ſuch ſhould be called by 
us the denounced, it were ſmoother and more ſuitable than the odious term d 
rebel. „„ 55 „„ : 
II. Seeing horning is the ground of fingle-eſcheat and liferent-eſcheat, it wil 
be fit to go through the ſeveral requiſites thereof in order, and the nullities ar- 
ſing thereupon *. Firſt, The letters of horning muſt be heneted ; and there- 
fore, tho' the bill ( for horning) was paſt, and the matter ſmall, and the parti 
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1a ——. Secondly, The executions, or indorſations thereof, muſt bear, that the 
party was charged perſonally, or at his dwelling-houſe, deſigning the houſe: and 
therefore a horning was found null by exception, for not deſigning thereof, tho 


the party was deſigned to be burgeſs of ſuch a burgh, which might have prelu- 


ſuſtained, tho' not deſigning the dwelling-houſe nominatim, but by deſcription of it; 
thus the meſſenger's execution did bear, that he charged the party, deſigned by ſoch 
lands, at his dwelling-houſe zhere, it being proved, that he then dwelt there, Mu 
9. 1032, Montgomery. %% „ 5 | 
III. If the charge be in abſence, at the party's dwelling-houſe, the execulid 
muſt bear the meſſenger to have craved entry, to give the charge to the party, 
or his wife and family, and not getting entry, ſix knocks to have been given 0] 
the meſſenger at the moſt patent gate, or door thereof; yet this being want 
in the extract, the ſame was ſuſtained, it being proved by the keeper of the te 
giſter, and his ſervant, that when the horning was offered to the regiſter, the 
words were in it, and by the meſſenger, and witneſſes inſert in the executi 
that the knocks were uſed, the intent of the cauſe being alimentary and favour: 
able, Merch 28. 1637, Scot. But this is not to be drawn in example: for the regt- 
ſter of horning is that upon which the people ought to reſt, and nothing omitted . 
be expreſſed in the regiſter ſhould be ſupplied by the principal hornings, 75 
ſenger or witneſſes: for executions of hornings cannot be proved by witne e 
and conſequently no material point thereof. e . 


* 5 
of Sef 
be exec 
Parties, 


| : . * . . | . : | . a rules 
* By act 75. P. 15 40, the formalities required in the execution of ſummonſes are ſpecified, and the ſame 
muſt be obſerved in executing letters of horning. 8 8 5 


m See below, IV. 47.---5ee firſt Ed. and MS G. 
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| ae at the door audibly is neceſſary, without which, executions 

I. : Rs: and never 88 to the parties knowledge. And therefore 
might 0 nager muſt expreſs this as truly done, wherein he runs the hazard of 
the 3 f 45 if the executions be improved, that either the knocks were not 
E f 1 given fraudulently, that theſe within might not hear; as if the 
Per ; been only ſtruck with one's hand, a piece of earth or ſtick, which could 
ny ich their ears that were within; for the (olher ſolemnity of) affixing a copy 
0 be more eaſily evaded ; ſeeing the party (charger) may ſend of purpoſe to take 
: "x opy off, being none of the witneſſes in the execution; albeit ſometimes, even 
1 * a carry away the copy, and the meſſenger may imagine that his exe- 
3 155 were true, when he ſaid he left a copy affixed, becauſe it was affixed 
ben he hegan to move from the gate: yet if he ſaw it carried away, his execu- 
I bom would be found falſe, and he would not eſcape puniſhment. A horning was 
5 110 ſuſtained, though it bore neither perſonally, nor at the party's dwelling-houſe, 
W (cing it bore a copy to have been given 70 fle party charged, which neceſſarily im- 
orted to have been perſonally apprehended, July 22. 1626, Stewart. 5 
v. %a, The execution muſt bear, that the meſſenger gave a copy of the 

letters to the party charged perſonally, or in his abſence, affixed it upon the moſt 
patent door of his dwelling-houſe: and therefore a horning was found null, be- 
W 1c it bore not delivery of a copy, but only of a ticket bearing the tenor of the 
beetters, Hope horning, Monteith contra Kirkwood. But if the meſſenger get entrance 
W into the houſe of the party charged, and deliver a copy to the party's wife, or 
W {ome of his family; there the execution will be ſuſtained, tho' it bear not knocks 
at the door, or affixing of copies thereupon, theſe being only required where en- 
uy is not got, Dec. 11. 1679, Counteſs of Caſſils contra E. of Roxburgh, - 
VI. The charge muſt alſo be upon 15 days, being beyond the water of Dee, and 
W ix // upon this fide, Parl. 1600, cap. 25. Yea, though fewer days be in the claufe 
| of regiſtration, it was not found valid, Feb. 4. 1625, Stewart, The contrary was 
| found, Dec. 16. 1664, IL. Philorth, Jan. 20. 1675, L. Meldrum contra L. Tolqubon, 
| where it was found, that the act 1600, was not to be extended to hornings upon 


he | clauſes of regiſtration of conſent : and that the meaning of the ſtatute was both 
nd interpreted by the narrative, and ſubſequent conſuetude, Nam conſuetudo off optima 
10 


um interpres, And that the deciſion, anno 162 5, hath been upon this conſide- 
| ration, that the charger lived in Fyfe, and the debtor in Orkney, who could not 
ts pofſibly either come to the creditor and pay, or to the Lords and ſuſpend on ſix 
| days, and ſo was not contumacious, but free by the Parl. 1592, cap. 140. an- 
nulling impoſſible conditions in contracts; whereby there is ſufficient ground of 
| reconciliation of theſe deciſions, for it is only contumacy that makes the eſcheat 
fall, which gave the riſe to the act of Parliament, to allow 15 days for all beyond 
| the water of Dee. And though parties conſent to leſs time, yet contumacy can- 
not ve interred, but where the party could by exact diligence come in time, either 
In ſatisfy the charge, or to ſuſpend, which ſome beyond Dee might do, if the 
charger were near, that they might offer juſt ſatisfaction, and if refuſed, they 
might have time to reach Eainburgh, and ſuſpend: but in other caſes that can- 
ot be, as was evident in the ſaid caſe, in amo 162 5; and therefore conſent 
4 boo? caſe, can no more infer contumacy, than the expreſs conſent of parties, 
* mn uch and denunciations at the market-croſs of Edinburgb ſhall be ſuffici- 
Falk 1 1 declared null, Parl. 1592, cap. 140. But the narrative of the act 
5 erz it ol only ( /0 be ) extended to hornings charging parties to appear at 
Fn "pw x to find caution in law-borrows or the like, and cannot be extended 
N eyond Dee, living near together, as in the ſaid caſe of L. Meldrum ond 

#097, who lived in one ſhire or ſtewartry *. | 

| — VII. Feurthly, 

v AR 43. P. 168 


of Sefton, or Juſticiary, 


© executed o 
! n : 
Parties, 40 days; 


5 3 ſummonſes againſt the inhabitants of O-4ney and Zetland, to appear before the court 
and letters of horning or lawborrows againſt them, upon decreets of theſe courts, mult 
but this ſtatute does not regulate letters proceeding on writs, regiſtrated by conſent of 
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VII. Fourthly, The executions muſt bear, th 
L | 5 , at the t 
form to the charge, for not obedience thereof : and 3 => 
885 the head-burgh of the ſhire where the party charged well 
ead-burgh of the ſtewartry, or bailiary of royalty or regality, if he died 10 
„ wel ee 


Tit. 


ing th 
were | 
the me 
ſervetl 


ced, Ch, | 
e marke, * 


in theſe, Parl. 1597, cap. 268. Y ; 
. 268. Yea, though the writ (or obligati | 
L 1 f : | 
letters of horning executed at Edinburgh, ſhould be ib z0n) bear, my Mi 
of that ſhire, the ſame is declared null by the act 1592, cap. 1 gainſt parties ou AN when 
TO ” head-burgh of the regality known, the execution at the 1 wy XI 
bag, oe tho {uſtained, Spotiſ. horning, Stirling contra Aberne!by ; Hi arg Iv 
| burgh of the ſhire, where the denounced's dwelling lies locally 18 e bel. ot cha 
(interpretation of ) the act of Parl. though his dwelling "ER 1505 3 aned by nal, 
tion, in another juriſdiction, unleſs that be commonly known, andi anne WS regittr 
5 fore horning was not found null, not being executed at the B wen. be ch 
” frew, N dwelling being upon lands locally within the ſhire of E 4 a Re bis bo 
del to the principality, Jan. 11. 1677, Scot ; neither, becauſe the bs my TG 
bead bu temple-lands within the regality of Torphichen, unleſs there w nouncel WE or be 
ead-burgh and regiſter there, Jan. 12. 1672, Scot. e ere a Knonn cis p. 
I Fifth, The execution ſhould bear, that the meſſenger at the d bheriſf 
ciation did make three oyeſſes, before he read the letters of hornin © en ee d. 
people might thereby take notice of the intimation, which Web that u 7" 
with an audible voice, which, tho' it be not by any particular fin by a to be 3 relaxa 
quilite by ancient cuſtom, and ſhould be expreſſed in the atar Tatute, yet is . Wn depuis 
which require to be publiſhed at the market-croſles : the 3 po all letter, BNR Eye 
that the publication thereof may come to the ears of the countr) _ being, e nr 25 
by common fa e e country, and be cartel null, 
= 3 ks Ok all parties concerned may look to their intereſt: and th 13 
fore, ſuch publications at market- croſſes, and a jer of 25 bes . 
| and at the pier of Leith, have, ſucfici 
and cuſtom, as expedients to mak e eith, have, by lay ſuffici 
en Omen. MY e them commonly known, three ele 
reading of the letters, and affixing the monly known, three oyeſles befor head. 
„„ 1 g the copy of the letters upon theſe publ. Wn 
ces : and horning bath this ſuperadded Sar, — ib 
ed, that there muſt be th the 
bern toe! P 2 Le uſt be three blaſts of the their « 
| | STITeTrs -- . | | | 
oyeſſes, but eel lawful rs; but becaule executions do not always bear thre: BI at thc 
that they OE 13 6 P lawful publication ; the Lords did declare, Feb. 15. 1681 and r. 
they uſtain no executions of meſſengers, done in time coming, | nn 
bearing ties els wn s Ol. gers, done in time coming, nd a Nor 
ws e oyeſſes, and public reading of the letters, upon a | | 
ES. 3 ” letters, u reduction at the charg. 
inſtance of Gordon of Park, Feb. 15. 1681, for the want &* three oveſſes, which FF > 
(feint) came not to be deci hree oyeſſes, whic after t 
„ t to be decided, becauſe the executions were improved: and i W [141710 
ee = earing only, that the meſſenger did lawfully inhibite, and not bearing II 
3 12 _ 15 reading of the letters; te Lords found the ſame null, and | upon 
„ e witneſſes, that theſe were truly done, July 11. 1670, K. borni 
3 5 executions muſt alſo bear, that the meſſenger did give three bas prev. 
te he . oaka 3 et a horning was not found null, becauſe it bore not expres WS * hor 
oo * . ave been denounced rebel, or three blaſts to be given, but only WS 0b<di: 
generally, that the rebel was denounced by open proclamation, and put to the ing w 
horn, Far. 19. 16 Thabo: g By Open .Þ mation, and Pu ing 
e 5 i 10 LH 11, Hepburn, and an execution was ſuſtained, tho it bore not um ſat 
oo l 4 60 being proved by the witneſſes inſert that theſe blaſts were trulſ | Oath « 
5 oy oy the execution bore, orderly denounced, March 4. 1024, Dryſda | The | 
nul : . 8 had been after the act of ſederunt *, the hornings would hae been reaſor 
; and even before they ought to have been annulled, for no part of a lege | Bucks 
e can be proved by witneſſes. os 'P . ciatio 
3 wg The execution muſt bear, that the meſſenger, for more verificati- In th 
15 = athxed his fignet, or ſtamp, and the ſtamp muſt appear, if the exec. 
80 1 ele ater null, March 6. 1624, Stewart commiſſary / Dunkel. a 
. BOTH WIS found null, becauſe it mentioned not the ſtamp⸗ 210 
| | - | | | ng * * | 
| | | of deb; 
N . i 5 
15, 18 a of ſcderunt was made 0 conſequence of the reſolution of the court in the above caſe, Cordon, Fi FR 
N but the 
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L thereof, Hope, h;rning, Home contra Pringle of Whitebank ; yet the executions 
E tained, tho' they bore not theſe words, ſeeing they were all written with 
wh 1 er's own hand, and were ſubſcribed and ſtamped, as Haddingtoun ob- 

che ark 55 19. 1611, Butter contra Cormock : but now by act, Parl. 1686, c. 4. 

ah 1 being obliged to ſubſcribe with the witneſſes, ſtamping, which was 

" 1 5 could write, is declared not neceſſary. . 

= II Seventbly, Horning muſt not only be executed at the head-burgh of the 

q hire where the party dwells, but muſt be regiſtrated in the ſheriff- clerk's regiſter 

chat ſhire within 1.5 days after denunciation thereupon, other ways the ſame is 

A l Parl. 1579, cap. 75. Where the clerk is ordained to give an extract, and 

EE: repiltrate it within 24 hours after receipt of the letters as ; and if he refuſe it, 

me charger may regiſtrate it in the next ſheriff- books, or in the clerk of regiſter 

his books, which, upon inſtruments taken of tbe refuſal, is declared ſufficient, 

Pas. 1 597, cap. 269. wherein the regiſtration 1s ordained to be judicially, 

or before a nottar, and four famous witneſſes, beſides the ordinary clerk : but 

bus part of the act is reſcinded, and it is declared, that the regiſtration in the 

W riffs, bailies, or ſtewards books by the clerk thereof, or by the clerk-regiſter, 

and his deputes in the books of council and ſeſſion, ſhall be ſufficient in itſelf, 

W 7;-/. 1600, cap. 13. And for this effect, there is a general regiſter of hornings, 

elaxations, inhibitions and interdictions kept at Edinburgb, and a particular clerk- 

W dcpute having the charge thereof ; but if the party live within ſtewartry, or bai- 

ir of royalty or regality, the horning mult be regiſtrated there, in the ſame man- 

ver as other hornings muſt be regiſtrated in the ſherift-books, elſe it is declared 

W null, Parl. 1597, cap. 268. But denunciation againſt parties who have found ſe- 

W curity to underly the law, and compear not at the day appointed, is declared 


W hcad-burgh of the ſhire, Parl. 1592, cap. 128. And likeways, denunciations a- 
gast parties entring in the place of the criminal court, with more perſons than 
their domeſtic ſervants and procurators, are declared valid, though executed only 
W at the market-croſs of the burgh where the juſtice-court fits for the time, 


I, and regiſtrated in the books of adjournal, Parl. 1584, cap. 140. Executions of 
ict {a horning was alſo found null, becauſe executed upon the Sabbath-day, Spotiſ. 
he charge, Frenchman contra Lawder, but were not found null, becauſe regiſtrated 
ch aer the rebel's death, being denounced before, Dec. 20. 1626, L. Lie. Vid. In- 
ns, infra, Lib. IV. Tit. 50. V 
no WE 1]. Though the horning be orderly uſed; yet if the ground, or debt, where- 
ind upon it proceeded be not due, or be taken away before the denunciation, the 
Vo. borning is thereby null, and reduceable, though no ſuſpenſion of the horning 

as raiſed before; but in this (reduction) the officers of ſtate muſt be called to 
as brevent colluſion, SHotiſ. eſcheat, Douglas contra creditors of Wardlaw **, Sg 
els- | a borning upon Lawborrows was found null by exception, becauſe caution in 
* obedience was found before denunciation, Nov. 29. 1626, Smettoun ; yea, horn- 
the ns was reduced, becauſe, before denunciation, the charger had accepted a bond 
not n fatisfaRtion of the ground of the horning, which was found probable by the 
uy WA 0th of the charger againſt the donatar, Hope, horning, Muſbet contra Forre fter. 
iq | The like where the charge was ſuſpended before the denunciation, though the 
cen reaſon of ſuſpenſion militated only againſt a part of the charge, Hope, Horning, L. 
1 Buckie contra E. Errol : but the rebel's oath, or holograph diſcharges before denun- 
; canon, were not reſpected as preſumed colluſive, Feb. 10. 1663, Montgomery **. 
2 n this caſe it was found, that reduction of the decreet upon informality, not be- 
ell YE | , — 5 — 
mp- 3 is required by the ſtatute 1 579, c. 75. Within 24 hours to regiſtrate the letters, Sc. and to de- : 
ing — principal to the party, after marking the regiſtration on the back of the letters. 


of 50 et 213. P. 1594, it is appointed, that, in all reductions of hornings founded upon prior payment 


s, the pi | . ed 
vas ble e of the prior acquittance or diſcharge ſhall make oath, that it is a true diſcharge, and 


It d 
but the all 


he date it bears. 


ediance of prior payment was found probable only by the denouncer's oath. 


W cient, being at the. croſs of Edinburgh, within fix days, though not at the 


bes not appear from the deciſion, that holograph diſcharges were in this caſe offered as evidence; 


— ee — 2 * . —— — 
— 4 * * 
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ing upon material juſtice, did not annul the horning. Neither was 
ken away by compenlation, by the like ſum due to the party deno 
to that in the horning, not having been actually applied by proceſs or © 
before the denunciation. Nor was any warrant required for uſing the een 
though for a party living in Exgland, and done againſt a daughter and her N 
band: but the having the principal bond, was found ſufficient warrant 0 , 
giſtration of it, and execution thereupon. And the denunciation againſt the Io 
band was not taken off, by diſſolution of the marriage before declarator, De 8 
1673, Dalmaboy *. | * 
XIII. Horning, though orderly uſed, proceeding only upon general letters, þ 
ſopplication againſt all and ſundry, unleſs it be againſt a burgh, college, or = 
munity, not proceeding upon a citation, and for a ſpecial and certain duty the 
denunciation thereupon hath no effect, as to eſcheat, or liferent, though capt 
_ uſually follow thereupon, Parl. 1592, cap. 142. which act doth declare ſuch exe. 
cCutions null: and therefore ſuch a horning was not found ſufficient to debar 1 
party, as not having perſonam ſtandi in judicio, Jan. 24. 1674, Blair of Glaſchun is, 
much leſs can theſe general letters make eſcheat to fall, or annualrent be due; yet 
caption proceedeth upon it, and uſeth not to be quarrelled. But by the 13th ad, 


unced equi 


Parl. 1690, general letters are diſcharged, except for the King's revenue, and 


miniſters ſtipends on decreets of locality, and poindings of the ground : but this 
act excludes not charges of horning ſummarily, when the parties are named, for 
the charges of commiſſioners of Parliament, the contribution-money gue 10 th 
Lords of ſe/ſion, which is a ſtent paid by known perſons , or the like, as precey 
out of the chancery, which are not ſummonſes, but charges. 

XIV. Horning is taken off, and ceaſeth by relaxation, which requireth the 
ſame ſolemnities of publication and regiſtration, as hornings do, as is clear by the 
forecited acts of Parliament thereanent: but it doth only operate to free the rebel 
relaxed, as to his goods and others, acquired after relaxation, Feb. 14. 1635, 
Lockhart ». It is alſo ordained, that all copies of ſummons, and letters delivered 
by the executor thereof, ſhall be ſubſcribed by him, Parl. 1592, cap. 144. | 
Have not obſerved any exception founded upon this act, which, though it exprel- 
eth not a nullity, yet ought to be a rule to meſſengers, eſpecially in hornings 
and inhibitions, which may prefer any other to a more order}; diligence ; and the 
want of ſubſcriptions of the executor and witneſſes, is now a nullity of the exe 
cutions by act 5. Parl. 1681, 


XV. The effect of horning duly uſed, and regiſtrated in manner forelaid, ö, 


that thereby the whole moveable goods, and debts of the parties denounced, at 
eſcheat, and confiſcated, and all that he ſhall acquire thereafter, till he be relax- 
ed; whereupon the treaſurer uſed to cauſe raiſe letters of intromiſſion, for uptik- 
ing of the eſcheat-goods, direct to ſheriffs and meſſengers : and in caſe they be 
deforced, or the ſheriff not able, or willing to execute the ſame, letters wil be 
direct to noblemen, and barons within the ſhire, to convocate the leiges in am 
and to make effectual the former letters immediately, Parl. 1579, cap. 75 but 
this is long in deſuetude. This is alto an effect of horning, that the party de- 
nounced, hath not per ſonam ſtandi in judicio, either as purſuer or as defender, ye! 
the Lords would not hold him as confeſt, if he appeared, and were hindered by 
the other party's caption, July 12. 1676, Purves, The ſame will hold in an 
thing requiring the perſonal preſence of the denounced, as biding by a writ quir 
_relled of falſhood, Sc. * 


not contra (0 


* The deciſion mentioned above, I. 4. 17. 7. March 20. 1627, Knows contra Kneeland, is wy :mael 


this doctrine: in that caſe the wife died within year and day after the denunciation, and the hu 

ately ſuſpended. See January 23. 1678, Wilkie. | | | of al 

The objection to the horning in this caſe was, that the denunciation had been executed at the CT 
Ainburgh, not at the head burgh of the ſhire where the debtor lived. | | 

a See below, IV. 47. 4. & 5. & 6, o See above, II. 4. 64. Below, IV. 47. 10. 
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RR Confiſcation, &c. a 
learing the matter of eſcheats, it will be neceſſary to ſhow, firff, What 

| For a r fingle-eſcheat. Secondly, How far the fame is burdened, or affected 
I 3 Jenounced' debts or deeds. For the h, ſingle eſcheat extends to no 
wich 75 dicht, whether of land, annualrent, or heritable bond, but it carries the 
3 : of all theſe, preceeding the denunciation, and thereafter till year and 
bon re, July 1. 1626, Haliburton contra Stuart; Hope, horning, Wardlaw con- 
ul 755 " The reaſon is, becauſe, the liferent-eſcheat begins but after year and 
us 8 the denunciation, ſo the interveening year belongs to the ſingle eſcheat. 
I Ab rights are heritable, and what moveable, hath been ſhown before, Title, 
WW 3: Rights o: ſo that all which is there moveable, except moveable bonds bear- 
3 * annualrent, falls in the fingle eſcheat, and ſome things are moveable, in re- 


W ..-cutors, as tacks not being liferent-tacks, Parl. 1617, cap. 15 *. It carries alſo 
| * office of a ſheriff clerkſhip, Hope, horning, Kinroſs contra Drummond: and 


ent right, or other right of the wife, belonging to the huſband ure mariti, Spo- 
+, a rebel denounced before the denunciation, as the liferent-eſcheat of his vaſſals, 


Had. Feb. 13. 1611, Simpſon contra L. Moncur. But if the caſuality fall to the 
4 ſuperior, after the ſuperior's own liferent had fallen by his rebellion, year and 


dar, it would be carried with the ſuperior's liferent-eſcheat, Feb. 26. 1623, Sib- 
E %. And if the liferent-eſcheat, or any other caſuality be gifted, the gift makes 
ts tit moveable, and fo to fall under the donatar's fingle eſcheat, March 10. 1641, 


E $iort, Afſonations to liferent-tacks, and other liferents have been found to fall 


ie under ſingle efcheat, Hope, horning, Sir Robert Ker contra Sir Fobn Ker, becauſe the 

be direct right is incommunicable ; for no liferenter can put another liferenter in their 

Place, but can only afſign the profits befalling to the liferenter by the liferent- 
„ WET cicht ; fo that it is no liferent in the aſſigny, but is as the 72s mariti in a huſband, 

ed which is a legal aſſignation 4: likeways, clauſes of relief in heritable bonds fall 

[ under ſingle eſcheat, becauſe there is no heritable clauſe adjected to the clauſe of 
6 relief; but aſſignations to heritable bonds makes them not to fall under ſingle e- 
108 | cheat, becauſe the creditor's right is directly tranſmitted and ſtated in the aſſigny's 
the E perſon. The fingle ęſcheat of miniſters carries the melioration of their manſes, 
ve 


but the eſcheat of an executor carries no more than what is his own intereſt, and 
| not the ſhare of the wife, bairns, creditors, legatars, or neareſt of kin, which is 


hation to eſcheats, which are not moveable in relation to the ſucceſſion of heirs or 


lkeways the 5 mariti of a huſband, and therewith per conſequentiam, the life- 


t eſcheat, Dawling contra Cochran *. It carrieth alſo all caſualities befalling 


eſcheat by their own rebellion only, even though the teſtament were executed 


bs | b decreets, at the executors inſtance againſt the debtors *, Dec. 21. 1671, Ger- 
A- an Na, | | | = „„ | | 
VI. As to the ſecond queſtion, how far the denounced's debts or deeds affect 
be bis moveables fallen in eſcheat. It is clear, 1. That the debt contained in the 
| i BE borning affects the, (Vngle) eſcheat *, whether in the hands of the treaſurer or do- 
0M Ws Patar, Parl. 1551, cap. 7. Parl. 1579, cap. 75, And likewiſe all intromitters 
bu! with <{cheat-goods, by gift, aſſignation, or otherwiſe, upon a fingle ſummons of 
de. d days, Parl. 1592, cap. 145. It is doubtful whether the debt in any horning 
e bercon a gift is taken, ſhould burden the eſcheat; becauſe the firſt horning is 
och that which makes the rebellion, and fo the debt therein ſhould only bur- 
an den the eſcheat ; and tho' whatever horning is produced, is preſumed to be the 
aun. frft, yet where more gifts are preſented on diverſe hornings, whoever be prefer- 

red, he ſhould be preferred with the burden of the debt of the firſt horning. 
T_ ; ae 2. lt 
2 15 . liferent tacks are declared to fall under the gift of a liſerent-eſcheat, not under that of a 
mmedi E *? "This decifion not found. 


| * dee above, II. 1. 2. & 3. & 4. 


In this caſe the 


Aged by the eſchen re was no opportunity to determine how far the intereſt of legatars or creditors would be 


t of the executor. | 
4 See above, II. 6. 7. 


See below, III. 8. 71, and above, 
: 1. 4. fins See below, IV. 10. 2. 5 : ; 
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2. It is clear, that no aſſignation, diſpoſition, or other deed done by the denon 
ced, after denunciation, not being for fulfilling an anterior obligement bebe 
nunciation, for a cauſe onerous to a lawful creditor, can affect the moves) 
goods or debts of the denounced : but when the denunciation is upon 1 yy 
nal cauſe, the eſcheat takes not only effect from the denunciation, but from 1 
committing of the fact: and therefore a creditor intromitting ith the gelen 
for his own payment, before the horning, but after the fact, was decerned 9 reli 
the fame ; Hope, horning, Scot of Warden contra Scot. Therefore clo a donate 0 
eſcheat recovered a {um due to the rebel, tho' aſſigned before the fact, and mm 
before proceſs, ſeeing intimation was not before the criminal fact, Hope, hom =“. © 
Chalmers and Gordon contra Gordon. 3. Theſe (anterior) debts, or deedz 0 I 

the denounced, do not {imply affect the eſcheat- goods, unleſs they be conſun. 
mated, or lawful diligence done before the up-taking of the eſcheat. goods by th 
treaſurer or donatar ; yea, before general declarator : for that being the intimit. 
on of the donatar's gift, it renders it to him a complete valid right, after which 
no creditor not having a real right, or legal diligence beſore, can have any accek: 


Wit the 
W {ct fre 
vas in 


1 debt d 


and therefore a donatar having obtained general declarater, was preferred ige 
law ful creditor arreſting after declarator, Feb. 22. 10628, Anderſon. _— Fa 
But the queſtion remains, how far lawful creditors, whoſe debts are before the de 
the denunciation, or criminal fact, uſing diligence thereafter, but before declar. W claratc 
tor, or obtaining afſignations intimated, or diſpoſitions cled with poſſeffion befare boat v. 
declarator, may thereby affect the eſcheat- goods? For anſwer hereunto, tho n on bef 
rigore juris, the goods and debts of the denounced fall to the Aſk, as they we ey ot 
(at) the time of the denunciation, or criminal fact: and the declarator, accordin WAN bellioi 
to the nature of all declarators, doth not conſtitute the fiſt's right, but dechts epd 
the tame to have been from the denunciation, or criminal fact, (albeit as an afſy: * 
nation it doth conſtitute the donatar's right) therefore the real right fabi v WM 1073, 
the fil without poſſeſſion, or at leaſt the privilege of the fiſk might in the ful BW henat 
extent thereof exclude all poſterior diligences or deeds : yet ſuch hath been the BW (jean 


| xy 
and d 
ed in 

Dec.. 
by th: 
a pric 
tor: 
ſame 

upon 
| L. Re 
donat. 
cCharat. 
ſeſſior 
E quire 
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4 bel h 


royal benignity of our Kings, and their favour to lawful creditors, that in this they 
atcounted id ſolum noſtrum, quod debitis deductis eſt noſtrum; for which end the tre 
ſurer hath been accuſtomed to prefer creditors, giving gifts of eſcheat to then 
before others, and in taking back-bonds from them, or other donatars, in favour of 
other creditors ; yea, by long cuſtom, creditors, whoſe debts were anterior to the 
denunciation, or criminal fact, doing diligence before declarator, are preferable 90 
the donatar, Spotiſ. eſcheat, Niſbet contra Fullartoun, Feb. 24. 1037 3 Primure ct 
tra Gagie. In this (/aft) caſe the eſcheat belonged to a Lord of regality, and {i 
boch cajes) the arreſtment was laid on before the gift of eſcheat: but where the 
donatar's gift was in payment of his own debt, he was preferred to an arrelter, 
arreſting the rebel's goods after the gift, but before declarator, Feb. 27. 1643. 
lihurton *: but voluntary aſſignations not intimated before declarator, for ſatis 
ction of debt due before denunciation, or a criminal fact, are not preferred ** 
donatar, Hape, aſſignation, Cierk contra Napier, and Crawfurd contra ME Aut z 1 
afſignations or other rights, for which there were ſpecial obligations before hy 
lion, are not voluntary but effectual, being complete before declarator, Hope Y 
ſignation, Stuart contra Wardiaw. And tho (in that caſe) an aſſignation no i 
ing intimated before rebellion, was preferred to the donatar, yet it Was oY 
quence of a decreet of council decerning that aſſignation to be made, an . 
voluntary: fo a donatar was preferred to an aſſigny, whole aſſignation bo 


| | . b. timate 
cauſe onerous, and was (granted) before declarator, but after rebellion, 17 2 
1031, and Feb. 26. 1633, TL. Conbeth; Dec. 18. 1629, L. Capringioun e and l 


| Quired, 
livnatio 
collectic 


Vranted 
* * * 


after th 
"A 


* In this caſe the gift was not prior to the arreſtment. 3 voluntary 
The diſtinction between voluntary and neceſſary deeds, with regard to fingle eſcheat, 15 Ta ' deeds mi 
deeds are not effectual unleſs granted before rebellion, and compleated before declarator. Necenary 
be compleared before declarator, but may be granted after rebellion. 

t F. paſſing. 9 
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tor obtaining diſpoſition of goods from the party denounced, cled with po/- 


| wful cr 


00 %% ble natur, Spotiſ. eſcheat, Moſman contra Lockhart. But the contrary was 
8 A und were the aſſignation to a debt Was not cled with poſſeſſion, ibid. Folnſftone contra 
the 4 


W-/oe. In Nike manner a diſpoſition made by the rebel for a juſt debt, before 
_*s fi or declarator, was preferred to the donatar ; here it is not expreſſed, that 
# E gebt was before the rebellion, Feb. 10. 163 5, Meſinan *, = 

W hence there ſeems a difference in affignations of debts voluntarily made by the re- 
q /. which are not valid, unleſs made and entimated before rebellion j and dif poſiti- 
os and delivery of goods; becauſe moveables are more eaſily tranſmiffible in fa- 
bur of commerce, and ſo have always a preſumptive title upon poſſeſſion; ſo that 


dhe goods be bought in a market, there is no queſtion, or if bought out of mar- 


0 let from a rebel, getting the price, which accreſceth to the fiſk, unleſs the buyer 
1 Was in mala fide 3 and tho' getting the goods before declarator, in ſatisfaction of a 
A gebt due before the rebellion, be more queſtionable than a preſent exchange of the 
4 gend and price; the former decifions favour that alſo. 2. Legal diligences upon 


arreſtment being complete before declarator, are valid, tho' after rebellion ; yea, 
bee deciſions favour even the inchoate diligence, if the arreſtment was before de- 


oe | * 
WE clirator upon a debt before rebellion; and it was fo found, Feb. 19. 1667, Glen. 
de But voluntary afſignations are not effectual, if they be not complete by intimati- 


on before rebellion **, and tho' they be where payment or ſatisfaction, either in mo- 
ney or renewed bonds, innovating the rebel's bond, was not obtained before re- 


E pt, aſſignation or otherwiſe, for payment of his debt, prior to the rebellion, ob- 
E fenation after declarator, it will not ſecure the creditor, Dec. 20. 1070, inter 
dem. . 

ed in exchequer, albeit ſo near in diligence as coming that ſame day to the ſeals, 
by the fiſk, whereof the intimation is the declarator; fo that a poſterior gift, with 
prior general declarator, is preferable to a prior gift, with a poſterior declara- 


tor: but where there is yet no declarator, preference is by the firſt citation, if the 
| fame was followed with lawful diligence : and therefore a poſterior gift, where- 


the WG 120 the citation was prior but three days, was preferred to a prior gift, Jan. 3 1.1635, 
, . Kenton. Here both donatars were creditors, competing for preference, but other 
. Obnatars could not claim the preference, for the prior gift before decreet of de- 
. cCherator would be preferred, tho' poſterior in diligence ; neither could the poſ- 
be {lion of a ſecond donatar, not being creditor, prefer him to a prior gift, or re- 
b WE e no declarator, If there be no citation or declarator, the donatar's poſſeſ- 
c. /<i0n is ſufficient alone, and will prefer a poſterior gift, tho' granted to the re- 


bel himſelf, being before any diligence upon the prior gift. And if two gifts 
J ES, 25 4s 5 > © 


In this caſe goods were delivered by the rebel in ſatisfaction of the debt. The deciſion is the ſame with 


. | that ; HIS y = , 5 * n 
0 ] eons quoted rom Spotr/avood, See a ſimilar caſe, Dec. 19. 1676, Grort, rs 
64 F is the opinion of other writers on the law of Scotland, particularly of Sir George M*Renzie, Inſt. B. 2. tit. 5. 
h 2 31. and of Erſkine, B. 2. tit, 5. & 28. th Gienati d before rebellio be effectually in- 
0. eee 5. $ 28. that a voluntary aſſignation granted before rebellion, may be effectually in 


| intimated after ret aa but before declarator; and that a neceflary conveyance may be granted, as well as 

| and ra TD on, but before declarator, agreeable to the deciſions, Hope, elcheat, Swart contra M aradlaat, 

| ** * This de Fl 13-1 3 66, Stuart cantra Bruce, Tu 9 1662, Bones Contra Fohnſtone, 5 5 5 
before Far Wie on only proves, that where a voluntary ailgnarion is not granted till after rebellion, intimation 

La * not luffcient to preſer the aſſigny, but actual pay ment or innovation of the debt aſſigned is re- 
fonation waz DI wx found, Jan. 18. 1678, Purmes. But the caſe ſeems entirely different, where the aſ- 

| collection 955 Ea 3 rebellion, tho' not compleated till after it —By a deciſion obſerved in Sir P, Home 5 
granted and int 7 ne, it was found, that a voluntary aflignation, for ſatisfaction of a prior debt, tho' both 
= ntimated after rebellion, was preferable to the donatar where the debt aſſigned was ſtill ia medio. 

e deciſion doth not mention, that both giſts came the ſame day to the ſeals, but that che other party, 


aſter th ; 
„ aj. ccond gift had paſſed the ſeals, took inttruments againſt the keeper for having delayed him, 
ove, II, 4, 36, fin, ; | 


en, before declarator, in ſatisfafticn of a debt due before denunciation, was prefer - 
% %lü, | 


W bcllion, the donatar was found preferable ; but otherwiſe the creditor, by pre- 


ir. WE taining payment before declarator, was found ſecure againſt the donatar, Dec. 10. 
673, and Feb. 9. 1675, Veatch Run. But tho' actual payment were obtained by aſ- 


XVII. The matter of eſcheat being thus cleared, we come to the gift thereof, 
and declarator thereupon. A gift firſt ſealed, was preferred to another firſt ſign- 


Dec. 6. 1662, Stuart x. Gifts of eſcheat are in effect the aſſignations thereof 
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be produced 7 itt ilie : 9 
=O as imereſis, without any diligence on either, the firſt viſt i * 
XVIII. Gifts of eſcheat, as all other gifts by the King, are null. ; 
fore the caſuality fall, as an erection of bande * pan 0g 
found null, becauſe a commendatar ſtood then in the right, and did n IP wy 
or conſent: and therefore a poſterior erection to that commendatar i rin 
own dimiſſion was preferred, Feb. 24. 1666, Sinclair. And ſo a * of i 
before denunciation, 7s null; it was alſo found null by exception, becauſe 1 I, 
ji 


tioned no particular horning whereupon it proceeded, tho' done he Rind TY 
own hand at court. And tho' oe derne were produced bg _ and f 
and no other donatar nor officer of tate quarrelled the ſame, Nov 8 Wo 
Waſton. 5 5 | ; es 1025 June 
XIX. Gifts of eſcheat not bearing expreſsly goods to be acquired,” extend n 3 
ther than to the goods the 8 Ya ie Vibe of the git, Feb. 115 . _ 
vel. And tho' the gift bore expreſsly not only the goods the rebel had, but which . 
ſhould acquire thereafter during his rebellion : yet the ſame was only extended K 
What he had the time of the gift, and what ſuperveened within year and da i 225 
ter the date thereof, Nov. 2 5. 1626, E. Kinghorn ; Jan. 23. 1684, Nelſon. . = wy 
XX. Eſcheats of perſons living within regality, belong to the lorfl or baillie x yr 
regality, infeft with that privilege : and therefore gifts by the King reach not 3 5 
theſe eſcheats, but only gifts by the lord or baillie of the regality, which was fond 8 
to comprehend all moveable goods, and ſums belonging to the party denounced, Nh | 
as well within the regality as without the ſame, June 26. 1680, Young, But the I 0 
gifts differ from the King's gifts, that they are effectual according to their tend, gk 
both as to goods before and after the gift, and are valid, tho' granted generally, | tho' t 
or tho' before the caſuality fall, if a ſpecial gift, after the caſuality fell, be not mee 
competition; for the prior limitations of the King's gifts, are only in favour of the WM the g 
King, that he be not prejudged by the default-of his officers ; but private patis iſ "ws 
-ought /b1 invigilare: and albeit the diligence of creditors be preferred to dona- WM to hi: 
tars, chiefly by the King's henignity ; yet a creditor's arreſtment being prior w gls, 
the gift, tho after the horning, was ſuſtained againſt a donatar of eſcheat, by: . 
lord of regality, Feb. 24. 1637, Pilmure. This deciſion inſinuates, that eſcheas WW made 
Within regality are burdened with the denounced's debts, and diligence after the ercbe 
_ -horning before the declarator, as in the King's gifts. EE de | not xe 
| XXI. The main difficulty anent gifts, is, when they are ſimulate, and to the be- eth a 
Hoof of the denounced, which is much cleared by that excellent ſtatute, Fo. WM tho 
1592, cap. 147. declaring it a ſufficient evidence of ſimulation, of any aſſignaion WWF con. 
or gift of eſcheat, if the rebel himſelf, his wife, bairns, or near friends, remain were 
. poſſeſſion of his tack and goods, to their own uſes and behoof ; yet it 1s 10 WF preſs 
declared how long their poſſeſſion muſt be, ſeeing the rebel ordinarily, tor (ome none 
time is in poſſeſſion, till the donatar uſe diligence : but where the rebel retained tars, 
poſſeſſion till his death, a gift tho' declared was found null by exception, % 12. WF X: 
1628, Moriſon; yea, it was found ſimulate, where the rebel poſſeſſed nine years. the en 
June 20. 1622, Inglis *; and other circumſtances concurring, four or five year BE neare 
poſſeſſion by the rebel was found ſufficient, the donatar having conſented to feve- WM MEE; 
ral tacks, and wadſets granted by the rebel: and yet the ſame gift was found vi- WE move 
lid in part, in ſo far as concerned heritable rights, acquired by the donatar from tho! | 
the rebel, Dec. 23. 1623, Ballantyn: ſo four or five years poſſeſſion of the rebel the v 
were found ſufficient to infer ſimulation, tho' the donatar was a creditor, and the BH ſhe þ 
rebel's lands appriſed by others, ſeeing the appriſer poſſeſſed not, but the . bo 
bel, January 6. and 9. 1666, Oliphant; fo that the time of poſſeſſion ſuffi elted 
cient to infer ſimulation, remaineth in arbitrio judicis. The next ground i 10 tl 
the ſimulation of gifts of eſcheat, and preſuming the ſame to the rebels be. Cited 
hoof, is, when it is taken in the name of the children in his family, * 
A 
2 86 


This deciſion does not mention that the rebel poſſeſſed nine years ; but it appeared that the gift was obtain 
ed chiefly at his expence, and remained long in his cuſtody. 
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relevant, without mention of the rebel's poſſeſſion, June 25. 1622, Lo. 
hairns. But the preſumption was not found ſufficient, that the gift 
s to the behoof of the rebel's ſon: bu⁰t here it was not alledged, that he was 
| ph in his father's family, March 20. 1625, Dalgarno. The like, where the ſon 
S 1 in his father's family, and was a creditor, and made faith it was to his 
nies behoof at paſſing the gift, tho the party denounced did remain in poſſeſſi- 
I N ſometime after declarator, Dec. 4. 1669, Jafjray. is 
= The third preſumption of the ſimulation of gifts is, when the ſame is procured, 
| and paſt by the rebel's means, which (objefon) was ſuſtained, tho' a part was by the 
W -ntar's means, and a part by the rebel's, tho the donatar was then a creditor, 
e 26. 1622, Inglis. The like found probable by members of the exchequer, 
| 2 witneſſes, Nov. 28. 1626, E. K:nghorn ; Hope, declarator, L. Clunie contra L. 
Blandine; Cant and Porterfield contra Stuart. The like againſt an aſſigny, conſti- 
| tuted by the donatar, Hope, horning, Hamilton contra Ramſay *. Simulation of 
a gift of liferent to the rebel's behoof, was found probable by the rebel's oath, 
and the witneſſes ipſerted in the gift, une 19. 1669, Scot. This ground of fimu- 
ation is found relevant, not only againſt the donatar, but againſt a fingular ſuc- 
ceſſor, not partaking of the fraud, whoſe aſſignation was after the creditor's dili- 
3 gence, Dec. 10. 1023, Douglas . And tho' there was no (competing) diligence, 
the gift being expede blank in the name, and filled up thereafter, in the dona- 


Was found 
| Borthwick's 


nl WW tar's name, it was found ſimulate even as to him, tho' obtaining it for his true debt, 
e, WW Dec. 17. 1670, Langtoun. Simulation is not otherwiſe valid againſt ſingular ſuc- 


ceſſors; yet it was not found relevant to exclude the donatar, and to prefer an- 
| other donatar, in ſo far as concerns the firſt donatar's debt, truly owing to him, 
| tho' the gift was given at the rebel's requeſt, and paſt at his own charges: fo that 
the excluſion, by this preſumed ſimulation, was only inferred as to the profit of 
| the gift, above the donatar's own debt, in quantum lucratus eff, For that was 
found no fault in the debtor-rebel, to concur in defire and moyen to get a gift 


. to his creditor, in fo far as concerned that creditor's debt, March 11. 1624, Dou- 
0%, which deciſion is contrary to that of Inglis againſt L. Capringtoun, June 26. 
Dy 1022, but is poſterior thereto and juſter; ſo the donatar (was preferred) having 
eats | made faith, the gift was to his own behoof, ſhewing his debt and back-bond (in 


| excheguer,) Dec. 12. 1673, Dickſon. This muſt be underſtood, if the rebel was 
not relaxed; for if un-relaxed, a gift, tho' taken expreſsly in his name, return- 
eth and accreſceth to the fiſk, and next donatar, Fuly 6. 1627, E. Annandale : yea, 
tho he was thereafter relaxed before any other gift, Nov. 28. 1626, E. Kinghorn 
e Ws £0 Wood, Had. June 2. 1610, Lennox contra Turnbull, But if the denounced 


* I were relaxed, the time of the gift, as it would be ſufficient in his own perſon ex- 
* | preſsly, ſo it is valid in another's perſon, tho' to his behoof, yet it will exclude 
| none of the creditors. Theſe nullities are not only competent to poſterior dona- 


us, but alſo to the rebel's creditors uſing diligence. 
XXII. To come now to declarators of eſcheat; they are two, firſt general, 
| the next ſpecial. In the action of general declarator the rebel or his bairns, or 
| poet of kin (if he be dead) muſt be called, Hope, declarators, Frazer contra 
Ef 3 Muſchet contra Muſchet ; but the declarator hath no effect againſt. 

ot 5 e heirſhip, unleſs the rebel's heir were called. As to the other moveables, 
. bt uſes ſeldom to be executors confirmed to defunct- rebels, and therefore 
1 tie te and neareſt of kin are ordinarily called ; yet if the wife was only called, 


e being executrix confirmed, it will be ſuſtained, Jan. 12. 1611, Veatch. And 


ears, 
years 
ſeve- 


" = 57 ſummons of general declarator bear all parties having intereſt, who muſt be 
Fr © 5 e ally at the market-croſs of the head-burgh where the rebel's reſidence 
be- Cie i 18 but filus curiæ, and the want of it hinders nothing, the rebel being 
which particularly, Tune 27. 1666, Maſſon. 


XXIII. 


n deciſion, as 


dee above, III. obſerved by Hope, relates to a different caſe, 


1. 32, 
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XXIII. The title in the general declarator 1s the gift, and the horn; 
upon it proceeds, the extract whereof does as ſufficiently prove as the 


Tit 


ng Where. 


Par/. 1579, cap. 75. The tenor of the general declarator is, that the fb | = 
duly and orderly denounced by the horning libelled, and that thereby þj; yy hy th 
moveable goods and gear, &c. became eſcheat, and belong to the purſyer by Gay þ | 
COPE . bf ; le | only 
of his gift; all which is inſtantly verified by the titles: and therefore, if wo bis bi 
levant exception be proponed, decreet is inſtantly given. ; _ pofſe 
XXIV. No exception will be here competent againſt the horning, not ben eco 
inſtantly verified; for all others will be reſerved to reduction: ſo it was found 1 ther! 
being alledged, that the rebel dwelt in another ſhire than where he was denon. Tm 
ced, Had. June 12.1611, Mr. Ocheltrie contra L. Symontoun. Yet if the redudin | his le 
be depending, it may be ſuſtained as prejudicial, and be firſt diſcuſſed, Had, D they 
12. 1622, Dalmachoy contra Scot. Neither will any exception be ſuſtained again | after 
the ground of the horning, as not due or fatisfied ; and that it proceeded upon have 
null bond, ſubſcribed only by one nottar, Had. Jan. 12. 1610, Durham com litere 
_ Cleland. Or that payment was made before denunciation, Nov. 30. 1630, Du. the! 
glas contra Wardlaw ; Hope, horning and eſcheat, Lo. Douglas contra Lo. Carmichu), WS right: 
The reaſon is not only, becauſe the alledgeance is not inſtantly verified, but jpe. appri 
cially, becauſe the King's officers are not called, that they may defend the Kings end n 
intereſt, and obviate colluſions upon forged diſcharges, or otherwiſe; for ot. b a. 
times the donatar hath but a ſmall intereſt, in reſpect of his back-bond, and oo iſeth 
may readily conclude: and therefore, tho' the defence be inſtantly verified, it is WM bheret 
not received by exception; tho' it might juſtly be without multiplication of pro- vaſtal, 
ceſſes, intimation being made to the treaſurer and advocate, that they might a- Junta! 
pear for the King's intereſt : but if it be a viſible nullity in the horning, or a MM </arat 
exception wherein there can be no appearance of colluſion, it is ſometimes al- ketth, 
mitted, as this exception, that the horning was ſuſpended before denunciation, er? 
and was falſe, was ſuſtained, Hope, horning, Sheriff of Murray contra unleſs 
Exceptions of any party compearing for their intereſt, and alledging afizgnation, Wl fekte 
or ditpofition of the goods or diligence done, uſe not to be received in the ge- | dude 
neral declarator, but are reſerved to the ſpecial, becauſe the general is but an in- ltion, 
timation, and ſo proceeds ſummarily. „ „% Nö : * 
XXV. The action of ſpecial declarator, tho' it hath the name of declarator, WW 110, 
yet hath little in it declaratory, but it is petitory of the goods ſpecially libelled in / | Elo 
it. There is no necefiity to call the rebel, or any repreſenting him, but the h. mA 
ver or intromitter with the eſcheat-goods, Nov. 21. 1626, Seatoun , Melarun. Wi . 
The title in this action, is the decreet of general declarator, and there is no necelit "Pa 
to produce the gift or horning, Feb. 10. 1627, Donatar of Stuart of Caldingleu Wh Le 0 
eſcheat, Nov. 20. 1629, Lundie, where another donatar was admitted for his f. Bp 4 5 | 
tereſt, in the ſpecial declarator, tho he had no general declarator : nor is any © 3 
ception competent againſt the ſame, or ground thereof, but only by reduction; Wl at 
yet the competitions of other donatars, or creditors having uſed diligence, or au gu with 
a/rinatioms intimated, or diſpoſitions cled with poſſeſſion, before general declaratir, UW 25 
gehts anterior to the denunciation or criminal fact, or otherways ufon the em Wh Ang 
of the pijt, are bere competent, as the ſimulation is competent alſo againſt the ho | tender 
declarator ; and all exceptions profoned in the general declarator, and reſerved : | FRY 
competent in the ſpecial declarator. Special declarators may be purſued . his pr: 
way, as upon arreſtment or particular libel, for reſtitution and delivery of t 5 
cheat-goods. It is alſo conſiſtent in the ſame libel with the general declara 10 
but, before the purſuer inſiſt in the other member for the ſpecial declarator : 
mult purſue that meniber for the general declarator, and extract his decrect f IP 
XVI. Liferent-eſcheat, tho' it be a penalty of contumacy and . .| Gan: f 
ſo is properly a confiſcation ; yet ſeeing it doth not befal only to the 55 ei. e - 
a common caſuality of ſaperiority, and hath been handled in the title, 3 unge 
_ ority ; we ſhall not here repeat, but only touch ſome differences between 1 7 
eſchcat, and ſingle eſcheat. Fr/f, Single eſcheat is only a legal pena 255 
. | | * See! 
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therefore belongs alone to the King, and his miniſters of juſtice, Who are ether 
table to him therefore as ſherifts, &c. or (receive it) to their own behoof 
| ge ie infeftments, as Lords and bailies of regality : but liferent-eſcheat is not. 
uh penal, but is a legal conſequence of the condition of the rebel, whereby 
he being out-lawed, and having no perſon in judgment, is excluded from the 
W fon of all his rights, and 1s eſteemed as civiliter mortuus, whereby his fees 
I e open, and are in the hands of his ſuperiors, whether the King, or any o- 
ther ſuperior, by his continuing un- relaxed year and day: and therefore the (Per- 
| fnaly diligences done againſt, or the deeds done by the rebel, for ſatisfying of 
his lawful debts contracted before rebellion, do not affect his liferent- eſcheat, as 
bey do his ſingle eſcheat, tho they be done before year and day expire, being 
alter the rebellion: and fo arreſtments, or afſignations, even tho' before rebellion, 
have no effect after year and day is run; becauſe theſe being but perſonal, and 
iferent-eſcheat a real right by the ſuperiority, whereby the vaſſal is denuded of 
the liferent, therefore the effect of theſe perſonal rights ceaſeth ; but all real 
nights flowing from the vaſſal before the rebellion, as feus, annualrents, tacks, 
I appriſings and adjudications, whereupon there was a charge *, are effectual, 
end not excluded by liferent-eſcheat, tho' theſe are excluded by ward, which 
Is a caſuality following the nature of fendal rights; whereas liferent-eſcheat a- 
E riſcth not from the nature of fees, but is introduced by law or cuſtom; and 
therefore the fee falls in the hands of the ſuperior, as it was in the hands of the 
W val, with all the real burdens he had fixed upon it ©: neither do poſterior vo- 
3 luntary infeftments, tho' for debts prior to the rebellion, and granted before de- 
| clarator, exclude the liferent-eſcheat, Had. Jan. 18. 1611, Ord contra L. Craig- 
| keith, The like, where the infeftment was granted after rebellion, but within 
FE year and day, Jan. 23. 1627, Wallace, Where there is an exception infinuated, 
| unleſs there had been a prior obligement before the rebellion, to grant the in- 
ſeftment, as if in that caſe (tho' in crſu rebellicnis) it would be ſufficient to ex- 
dude the liferent. The like was found, that infeftment upon a voluntary diſpo- 
tion, made in curſu rebellionis, within the year, and for a debt due before rebel- 
lion, excluded not the liferent-eſcheat, March 19. 1628, Raith contra L. Buckie, 


ab %, horning, L. Frendraught contra Meldrum, Gordon of Leſmcor contra Cordon 

an / #94. But infeftments in curſu rebelliomis upon ſpecial obligements, to grant 
be. e fame before denunciation, are valid. Vide Lib. II. Jit. V 
155 As to legal diligences of creditors, whether appriſing and infeftment thereup- 

Ty WW being after rebellion, will exclude the liferent-eſcheat, was declared abcve d, 
n dhe fam whereof is, that they are thus preferable to voluntary diſpoſitions, that 

i« in- being done in curſu rebell:onts, for a debt before rebellion, there being infeſtment, 

er: charge in ca ſu rebellionis, they exclude the liferent. Secondly, Single eſcheats 

ton; aue general and ſpecial declarator : liferent-eſcheats require but one ceclara- 
"r of tor for all, wherein the title is the horning, the gift, and the ſuperior's ſeiſin, 
9, without farther inſtructing the ſuperior's right, and without continuation, y 2. 

_—_—_— : 622, Carmichael ; March 6. 1624, Douglas; June 23. 1625, Viſcount of Stormont, 

ener And there is no neceſſity to inſtruct the lands holden of that ſuperior by the de- 

4, ot tender d. The reaſon is, becauſe that is preſumed, unleſs the defender diſclaim, 
aber i : that the luperior be a fingular ſucceſſor, never acknowledged by the vaſſal, or 

he el. ls predeceſſors *. ET = „ 

aratof; 


58 XXVII Ship- 
Or, he | | 2 


of, * . | | 
It is (aj , | . 5 | 3 
n, and charge fy Aid above, II. z. 30. in general terms, that the ſuperior will not be excluded by an adjudication and 
but ol ter the dprifer” of his caſualities falling afterwards by his vaſſal, unleſs he has been in fault in refuſing to en- 
made an een bu adjudger, offering a charter, with a year's rent. The caſuality of liferent eſcheat is here 
dupelr to have e Heel and the ſame doctrine is laid down, II. 4. 32. fin. & 66. No deciſion ſeems, however, 
ere tars of his ef * this point. See July 27. 1673, and Ju 25. 1670, Creditors of &. Clair, and dona- 
By A | 3 
1 Act 20. Geo, II. cap. 50. The caſualities of ſingle and liferent-eſcheat are taken away for ever. 
thele 


8 See b 5 
cio, IV. 9. 2. 4 See above, II. 4. 32. & 66. dd See above, II. 4. 69. 
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ſuperior, are alſo called treaſon, and thereby the committer loſeth for ever, 
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XXVII. Shipwreck, and waith-goods, or treaſures in the ground, who 
owner appeareth not, are confiſcated as caduciary, whereby the owners are 1 
ſumed to relinquiſh, or loſe the ſame. And fo 4 jure ſuo cadunt, and the thin 
become nullius, and yet belong not to the firſt poſſeſſor, as things relinguiſhed hy 
by the common law, but do belong to the King, by his royal prerogative, 0 hk 
others having right from him. We have ſpoken of theſe before in the tile 
Real Rights ; and ſhall only add this, that by that juſt and noble ſtatute, pq 
1429, cap. 124. it is declared, that where ſhips are wreck in this conntry, the 


ſhip and goods {hall be eſcheat to the King, if they belong to ſuch countries as 


uſe the like law anent ſhipwrack in their own land, otherways they ſhall have 


the ſame favour, as they keep to ſhips of this land broken with them. It is a 


declared amongſt the ſtatutes of king Alexander the II. cap. 25. That if any li. 
ving man, or beaſt, as dog, cat, &c. come quick out of the veſſel, the ſame ſhall 
not be accounted ſhipwreck, but ſhall be preſerved to the owner, claiming and 


inſtructing his right within year and day, or otherways it ſhall belong to the 


King: fo it was ſound, where an ox eſcaped alive out of the ſhip, and the Ad. 


miral's decreet, finding the ſame eſcheatable, as ſhipwreck was ſuſpended f- 


liciter, Dec. 12. 1622, Hamilton. In which cafe nothing was alledged but this 
old ſtatute, the genuine meaning whereof ſeems only to be, where any perſon 
came to land, the ſhip and goods ſhould not be confiſcated as wreck ; but the po- 


ſterior act, Parl. 1429, cap. 124. repeats not that proviſion, but regulates the 
matter according to the cuſtom of other nations, to do to them as they do to u, 


without any other limitation. And therefore where ſome perſons came to land, 


| the ſhip being broken, the ſame with the goods diſperſed were confiſcated, if 


confiſcation in the like caſe ſhould be proved to be the law, or cuſtom of that 
place, to which the ſhip belonged, Jan. 20. 1674, Jacobſon. But except by the 
law of reprifals, that we might treat other nations as they treat us, wherever the 
true owner claimeth and inſtructeth his right, he ought to have it, and the con- 
fifcation ſhould only be where there is nothing upon the wreck ſhewing the own- 


cr, which is the reaſon of the old ſtatute; for an ox can be known whole it 5 


and fo where the wreck ſhip is (Feund) the owner may be known by writs in 
the ſhip, and if writs or other evidences make the owner appear, it 1s relevant 
and: juſt ., _ FVV 


confiſcations; and is extended to the taking away of life, lands and goods, Par. 


1424, cap. 3. For it is the penalty of the higheſt crime, to wit, Treaſon; which 


at firſt, and by its native ſignification, exprefſeth crimes againſt the life of anf 


| party under truſt . ſo the ſlaughter of any perion under truſt, credit, or power 
of the ſlayer, is declared Treaſon, Parl. 1587, cap. 51. 


8 . 


XXIX. Thence it is alſo called treachery, and the committers thereof traitor. 
And becauſe of that truſt betwixt the King and all the leiges, as their fupert 
and Sovereign, the chief point of Treaſon is againſt the King's perſon, as appel 
eth by the act firſt cited: thoſe alſo, who, without cauſe, wilfully raiſe a fray in 
the King's hoſt, commit treaſon, Parl. 1455, cap. 54. Upon the ſame groun®, 


becauſe of the truſt betwixt the ſuperior and his vaſſal, ſuch crimes againſt * 


lands and heritage he held of that ſuperior, Quoniam attachiamenta, cab.“ 


But this treaſon infers not a ſimple forfeiture, but only is a ground of recognition 


| f 8 5 
but as now the terms are taken, treaſon, and forfeiture of life, lands and goo 


the 0- 
h 


are adequate; and, wherever the one is expreſt in any act of Parliament, 


| | 4 
. | | goms, ae 

By Act 12. Anne, Seſſ. 2. cap. 18. ſheriffs and other magiſtrates, and the officers of the Cond * 
appointed to aſſiſt ſhips in diſtreſs, and to take care of the wreck. If no owner appear in 12 mon N Ly his 
are to be ſold, and the price tranſmitted to the Exchequer, for the benefit of the owner who ſha p 
right. By Act 4. Geo. I. cap. 12. this ſtatute is ratified and made perpetual. By Act 26, Geo. II. - 9. 
acts are amended, altered and enforced; but it is provided, that this laſt act ſhall not extend to Scotland. 

© Above, II. 1.5. See allo 1. 7. z. 


XXVIII. Forfeiture is the great confiſcation, comprehending all other penal | 
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11 ſtood; fo the ſtriking or ſlaying of any perſon, within the Parlia- 


during the time of Parliament, within the King's inner chamber, 
dnn or chamber of preſence, the King being within his palace, or within the 
3 the time of ſeſſion fitting ; or within the privy council- houſe the 
wo + os wel ſitting ; or, in his Majeſty's preſence any where, is declared 
3 Parl. 1593, cap. 177. So impugning the dignity or authority of the 


cher is under 
| ment-houle, 


three eſtates of Parliament, or procuring any innovation, or diminution of their 


power, is prohibited under pain of treaſon, Parl. 1584, cap. 130. And alſo the 


declining the King, and his council, in any matter to be inquired before them, 
IJ Parl. 1584, cap. 129. Purchaſers of benefices at the court of Rome, are ordain- 
Led to be denounced as traitors to the King, Parl. 1471, cap. 43. Parl. 1488, 
ch. 4. Parl. 1540. cap. 119. So forgers of the King's coin, and home-bring- 
Crs of falſe coin * incur the loſs of life, lands and goods, Parl. 1563, cap. 70. * 
Saying of Maſs, reſetting of Jeſuits, ſeminary prieſts, and trafficquing Papiſts : 
and theſe themſelves are liable to treaſon, Parl. 1592, cap. 122. Parl. 1594, cap. 
E196. Parl. 1607. cap. I. Raiſing of fire wilfully, or burning of houſes, whe- 
mer folk be therein or not, or corns, is declared treaſon, Parl. 1528, cap. 8. Parl. 
io, cop. 118. Parl. 1567, cap. 32. & 33. and wilful ſetting coal-heughs on 
fre is declared treaſon, Parl. 1592, cap. 146. Landed men committing or re- 
E {:tting riot or robbery, incur the pain of treaſon, Parl. 1587, cap. 5o. * And 
generally, all reſetters, maintainers, and aſſiſters of declared traitors, commit trea- 
bon, Parl. 1592, cap. 146. Accuſers of others of treaſon, if the accuſed be ac- 


quit, commit treaſon, Parl. 1587, cap. 49. * „ 
XXX. Forfeiture confiſcateth the forfeited perſon's whole eſtate, without any 


| acceſs to his creditors; yea, without conſideration of diſpoſitions, infeftments, or 
| other real rights granted by the forefeited perſon, ſince or before the committing 
| of the crime of treaſon, for which he was forfeited, which fall and become null, 
| by exception, Hope, exceptions, Viſcount of Rocheſter contra tenants of Carlavreock ; 
Had. Ty 14. 1610, Campbell contra Lifnories ; Spotiſ. Conjunct- fee, Crawford 
| contra L. Murdiſtcun, unleſs theſe rights have been confirmed by the King as ſu- 
perior, or conſented to by him *® 5 5 


XXXI. It hath been much controverted, whether feu- infeſtments granted by 


| forfeited perſons, before committing of the crime, be alſo annulled by the for- 
beiture. And if the act of Parliament anent feus, Parl. 1457, cap. 71. ſhould 
not only defend them againſt recognition, and the caſualities of ſuperiority, but 
den againſt forfeiture itſelf, it being therein declared, that the King will ratify 

| the ſaid feus. The like is to be underſtood of other ſuperiors : ſo that, tho' ge 
jad they be not confirmed, yet the declaration and obligement of the ſtatute 


ſtandeth 


1 The act mentions only the crimes of common theſt, reſet of theft, or fouth-riefe. 2 


* By AR 670 Anne, cap. 7. it is declared high Treaſon to maintain by writing or printing, That the Preten- 


der, who calls himſelf Janes III. of England, and VIII. of Scotland, hath any right to the Throne, or that 
| o os have right than thoſe to whom the Crown is provided by Act 1. William and Mary, Seſſion 2. cap. 2. 
In Act 12. William III. cap. 2. and by the acts for the union of Scotland and England; or to maintain that 


the Kings of this realm, 
Crown, and deſcent, limi 
puniſhed on informa 
(ap, 3. | 
by Act 7 Ame, cap. 21. 
reaſon in Scotland; for trial 


with the authority of Parliament, are not able to make laws and ſtatutes to bind the 
Imitation, and government thereof. Similar offences by adviſed /peaking or diſcourſe are 
tion within three days, and proſecution within three months, as premunire, 16 Charles II. 


ſuch crimes as are High- Treaſon in England, and no others, are declared High- 
whereof, courts of Oyer and Terminer may be appointed, which, as well as the Juſtici- 
infer in $0097 proceed after the form obſerved in England. Conviction or attainder of High J reaſon 
5 —— the ſame corruption of blood, pains and forfeitures as in England. Theft in landed men, mar- 
Shag = : wilful fire- raiſing, firing coal- heughs and aſſaſſination are declared no longer treaſon but capital 
ſeals in Scot] 2 er of any of the Lords of Seſſion, or Juſticiary ſitting in judgment, or counterfeiting the King's 
judpe the of LY made treaſon. That, after the death of the Pretender, attainder for High-Treafon ſhall pre- 
nefſes ang ries er only, not his heirs; and in trials for Treaſon, copies of the indictment, with lifts of the wit- 
is ſuſpended pl ſhall be given to the Pannel ten days before trial. But the limitation of the effect of atrainder, 
cap..20, AR 17% Geo. II. cap. 39. till after the death of the Pretender's ſons. See further Act 1. Geo. I. 
Ces. II. 21, Geo, II. cap. 34. AQ 17. Geo. II. cap. 39. AQ 19. Ceo. II. cap. 9. & cap. 26. Act 20. 
3. & cap. 46. AR 21. Geo. Il. cap. 19. | 


F. thereof on 3 
beten 3 5s if See act 18. & 16. Geo. II. cap. 28, 8 See in the following F, a diſtincti- 
etween immediate vaſſals of the own, and others, T 2 


Tit. 
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ſtandeth as a confirmation thereof, or at leaſt as an'obligement upon all 
againſt which they, nor their donatars, cannot come. This is to be u 
white feus are allowed by law.: Vide title Infeftments, & 34. It was fo dec 
Feb. 12.1674, M. Funtly ; Nov. 16. 1680, Campbell of Silvercraigs; le, 
cauſe the faid act of Parliament, imports a confirmation of feus granted th... 
ter, but alſo becauſe forfeiture is by ſtatute penal, and not by the feudal Fo 
like unto liferent-eſcheat, which returneth the fee to the ſuperiors, but wil 
) the 
burdens put thereupon by the vaſſal, whether feu, blench, ward, or by annual 
rent or tack. And therefore, when any perſon 1s forfeited, that is not the Kin 
immediate vaſſal, his eſtate, both property and ſuperiority, falls to the Kin 0 
with the burden of all real rights conſtituted by the vaſſal “; yet forte 
the King's immediate ward-vaſſal, proceedeth upon crimes which infer recy 
nition, and therefore returns his ward-lands to the King, as they came fy 
the King free of all burden. So that the act of Parl. 1457, which ſecure; . 
gainft ward and recognition, mult alſo ſecure feus againſt the forfeiture of th 
vaſſal-granter of the feus, but will not ſecure any other ſubaltern right, without 
the ſuperior's content, as a blench-infeftment, Jaz. 10. 1677, M. Hunth, Bu 
forfeiture, which is not by the nature of the ward-holding, as done againſt the 
King, who is ſupreme ſuperior, and fo infers (Het) recognition, gives the King 
no more right, than the forfeited perſon had, as treaſon for raiſing fire, or burn. 
ing coal-ſinks, or for accuſing another of treaſon unjuſtly. — = 
XXXII. Tacks alto being neceſſary and profitable, are not excluded by for 
feiture, Maitland, March 17. 1569, Home of Manderſtoun. The like as to tack 
_ competent duty, but not in tacks for graſſums, Jau. 28. 1674, General Di. 
"OE „ le 
XIII. But by the act of Parl. July 27. 1644, forfeiture was declared to be 
without prejudice to all perſons not acceſſory to the crime of the ſuperior, of ther 
rights of property of any lands, wadſet, or others holden by them, of the forfeited 
perſon, or of the payment of their juſt debts, or relief of their cautionties out 
of the forteited eſtates, which was reſcinded by the general act reſciſſory, Par, 
1661, cap. 15. But that act is now revived by the act of Parl. 1690, cap. 33 
I. William and Q. Mary, as to poſterior forfeitures. „„ 
NIV. Forfeiture could not be pronounced in abſence of the forfeited pe. 
ſon by the Juſtice- general, but only by the Parliament: fo that no certification d 
the Juſtices could reach lands, but only moveables, Fuly 30. 1662, Yecmon. Ne- 
ther could it extend to heritable bonds, Nev. 30. 1671, Hag: but now the Juſt 
ces may proceed to forfeit abſents, in caſe of open rebellion and raiſing in arms 
% Kw „ „ 
XXV. Becauſe of the difficulty the King or his donatar might have, n 
knowing the rights of forfeited perſons, it is provided, that all lands and qmm. 
rents, or heritable rights whatſoever, peaceably poſſeſſed by the forfeited perfons, by 
labouring the fame with their own goods, ſetting the ſame to tenants, and Up 
lifting the mails and duties, as their heritage, and ſo being reputed heritable pol 
ſeſſors heregſ, for the ſpace of five years, immediately preceeding the proceſs of 
forfeitute, the lands ſo laboured or poſſeſſed hall pertain to the King, and hi c. 
natar, tho' they can produce no heritable right, or title thereof in the forfeited 
perſon : for trial whereof, commiſſion may be granted under the teſtimonial of the 
Great Scal, to ſuch perſons as ſhall be thought fit, by the advice of the ſecret coun: 
Til, to take cognition by an inqueſt, what lands were bruiked by the forfetel 
perſon, as heritable poſſeſſor thereof, ſo commonly reputed and eſteemed by . 
ſaid five years ſpace, with power to call before them all parties pretending 1 
tereſt, which being returned to the chancellary ad per petuam remanent iam, ſha 


be a ſufficient right, Parl. 1584, cap. 2. This right was ſuſtained to 2 
| | | 22 a 
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* See, Dec. 6. 1682, Lady Caldwell, obſerved by Falconer, where this diſtinction was diſregarded, and 7g 
granted by a ſub- vaſſal, found ineffectual. See above, II. 11, 34. | 
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tho' there was no precognition of the five yaers poſſeſſion, ſuch precagnition 
natar, 1 competent after intenting action, July 19. 1623, Maxwell, But here the 
being four s made to depone, that he had juſt reaſon to affirm, that the rights 
3 ati Hope, poſſeſſion, inter eoſdem. This right was not elided, tho' it 
wes yon 1 proved, that the forfeited perſon's right was reduced in foro 
hy 85 upon recognition before his forfeiture, and the donatar was found inti- 
| inp ſſeſs until his right were reduced, Had. Feb. 20. 1611, L. Hairſtanes contra 
I 7 15 o the ſaid five years poſſeſſion, being reputed heritable poſſeſſor, infers 
eee juris & de jure of the forfeited perſon's right, which admits no 


ps | contrary probation, As tO the forfeited perſon's right, if the quinquennial, peace- 
u Ws \ble and lawful poſſeſſion be proved; but the probation thereof by inqueſt will 
0 not exclude a contrary probation by reduction upon the poſſeſſion of others, 
9%. Vein the five years: and if the poſſeſſion be not lawful and peaceable, but inter- 


I rupted or vitious, the ſtatute takes no place: for by poſſeſſion, law ful, peaceable poſ- 
E Hon of the forfeited perſons muſt be underſtood : and if any perſon have mo- 

ved action within the five years, for taking away the rebel's right and poſſeſſi- 
bos, they will be heard after the forfeiture, as before; yea, citation before the 
five years, and inhibition within the five years, with a ſubſequent ſecurity, were 
Hand ſufficient to take off the benefit of this act, July 23. 1666, E. Southeſe. 
This privilege is not competent by exception, offering to prove five years poſſeſ- 
fon, but by a retour upon a commiſſion ſerved by an inqueſt, June 13. 1666, 
Hume. In this ſtatute it is alſo provided, that where there were tacks, or poſ- 
eſnons of lands, or teinds poſſeſſed by the forfeited perſon, in reſpe& that the 
nights thereof might alſo be abſtracted, that the King and his donatar ſhould 
| continue in that ſame poſſeſſion for five years, without any accompt for the pro- 
fits thereof, and longer, if a right be inſtructed of the forfeited perſon : and if 
a feuar be forfeited, the land is not liable for the feu-duty preceeding the forfei- 
ture; becauſe the diſcharges thereof might have been abſtracted. Poſſeſſion for 
fewer than five years by the forfeited perſon, was found ſufficient to continue 
| for five years, tho' no tack nor temporary right was inſtructed, Jan. 24. 1667, 


35 XXXVI. It is alſo declared in this ſtatute, that the forfeiture of the appa- 
| rent heir carries therewith the right of the lands, to which he might ſucceed, 
| pete | 1 | "DL . | | OE : 8 

* tho he were never entered heir, nor infeft, whereof Craig mentions a caſe, ib. 2. 


| deg, 18. F 23. that the daughters of the Laird of Laifindrum were excluded from 
their ſucceſſion to their goodfire, becauſe their father was forfeited, tho' he was 
never received, nor infeft in theſe lands. | a wood 
XXXVII. Craig, in the fore-cited place (II. 18. 23.) moveth, but determi- 
neth not this queſtion, whether the forfeiture inferreth a corruption of the blood 
1 of all the deſcendents of the forfeited perſons, whereby, till they be reſtored, they 


; il 1 ot any ſucceſſion, tho deſcending to them by the maternal line ? 
mT | 's corruption of the blood is frequent in England, where perſons are ſpeci- 
rol ; '/ attainted and convict of treaſon ; and ſometimes with us it is called diſhabi- 
fs of tation, and is a part of the doom or ſentence, that the ſucceſſors of the perſons 
is o- nvict {hall be incapable of lands, eſtate, honour or office; yea, their fame and 
cet memory is ſometimes condemned, and their firname aboliſhed, as was done in 


besten of the Earl of Gourie: but it is not conſonant to our cuſtoms, that 
| 4 eiture in other caſes ſhould infer this corruption of the blood : Firſt, Becauſe of 
Feite e multiplication of cafes to which forfeiture is now extended, as to theft in 


y the * emen, and falſe coin, &c. Secondly, If none of the deſcendents of forfeited 
9 in- 1 15 Were capable of ſucceſſion to any perſon, that could not be by reaſon of 
: = Ny in the matter of ſucceſſion, but of ſomething in their perſon by 
Ty i Tan the forfeiture, excluding them thence, which would not only take place 


tage but in moveables ; yea, the oye, or further offspring of the forfeited 
= could not ſucceed to their own immediate parents, which would infer, 
pd righs ey could be capable of no goods or means, but the ſame would be inſtant- 
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quence thereof. 


ceſſor, but the heritage accreſcing to him, wherein he might de preſenti be in. 


on to the fiſk, than to his own child, unleſs fraud, to prevent the effect of the 


granted by any forfeited perſon, ſhall be valid, unleſs it be confirmed by the 


the proceſs of forfeiture; which ſeems to inſinuate, that creditors ſhould be {a 
tished out of the forfeited eſtate : but it will reach no further than the moveables 


442 Uſtitutions of the law of Scotland. Book I 


if. 
ly confiſcated. Thirdly, Tho forfeitures in Scotland have been very frequent nn 
offspring of ſuch have ordinarily acquired lands and goods, and their 3 0 
(have) ſucceeded them therein, without obtaining reſtitution of their blood: þ that - 
that this corruption of the blood is rather to be thought a ſpeciality in ſome i 3 
trocious treaſons, by the tenor of the doom of forfeiture, than a general ca 05 
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XXXVIII. But whereas it hath been ſaid, that the apparent heir beine 50 
feited, the King hath right to the heritage, to which he might ſucceed; it mz i 
queſtioned, whether that may be extended to the apparent heir, if he be force 
during his predeceſſor's life, or if it be only in the caſe that the heir apparent; 
forfeited, after the death of his predeceſſor, where de preſent; he may be heir 
There is no doubt if the perſon forfeited ſhould be fugitive, and ſurvive his pete. 


feft, would fall under forfeiture, tho he were not actually infeft; and it ſeems 
no leſs clear, that being forfeited, if he ſhould die before his predeceſſor, that hi 
brother, or co!laterals, might ſucceed to their father, or any other to whom the 
forfeited perſon, if he had ſurvived, would have ſucceeded. It is more doubt 
ful whether his deſcendents could, if any were; for theſe would exclude the col. 
laterals: and there ſeems no reaſon to exclude them from their grandfather's he. 
ritage, not being diſhabilitated ; and ſeeing I have not found it extended fur. 
ther, I conceive it more favourable, that the heir apparent dying before his pre- 


deceſſor, ſhould not hinder his deſcendents to ſucceed to that predeceſſor. But 135.3 
unleſs the forfeiture did incapacitate the predeceſſor to diſpoſe upon his own e. ed per 
| Nate, the forfeiture in that caſe would be improfitable ; yet ſeeing we have no any pa 
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complaints of exheridation in Scotland, but that parents may freely diſpoſe of thei 
eſtates at their pleaſure, it would be hard to bind up the parent more in relati- 


forfeiture, without a rational cauſe, do appear. 
IX. For the further ſecurity of the King and his donatar, it is provided, 
Parl. 1594, cap. 205. That no letter of penſion, factory, bond or aſſignation, 


King, or- authoriſed by decreet of an ordinary judge, obtained before citation in 


fallen by forfeiture, which ſeem to be affected in the ſame way, as falling by 


ſingle eſcheat, the full dominion in both being the King's, but with the burden of XI 
admitting the diligence of lawful creditors before declarator; but ] have not ob- cauſe | 

| ſerved this practiſed in moveables of forfeited perſons. The reaſon of this ſta- the fi 
tute appeareth by the act immediately preceeding, whereby a former act of Far- Wa pe Cl 
liament, in favour of the vaſſals of forfeited perſons, is reſcinded, and appointed o If cn 
be delete out of the books of Parliament; which reſcinded act, tho it be nt * ; 
extant, but delete, as aforeſaid, hath affected forfeited eſtates with the debts of the Wil © a4 
forfeited perſons, and with the ſubaltern infeftments, granted by forfeited per- Wi Hes 
ſons not confirmed; and therefore ſuch rights being conſtituted by a law then mb 
ſtanding, could not be derogated from by a ſubſequent law : and therefore it on ag ſl 
neceſſary to caution, by the foreſaid act 205, that fimulate or ante-dated right Wa thy 
might not affect eſtates forfeited before the ſaid reſciſſory act. Vet by the gue: "Wet 
205. (tho' that which was in favour of vaſſals of forfeited perſons, Was 5 * 
out of the records of Parliament) yet letters of penſion, bonds or ae "AS 
granted by forfeited perſons before citation on the proceſs of forfeiture, being a _ 
thoriſed by the ſentence of an ordinary judge, ſhall be valid, viz. to Atte *. wa 1 
forfeited eſtate; for, as to other effects, there would be no queſtion; ewe 
the act 1044 was not without ground nor precedent, even as to Benn 4 
whercunto penſions are only relative; and likewiſe the 33d act, Parl. _ 05 
K. Malliam and Q. Mary, tho' more extenſive in prejudice of the royal ant * we 
tive, wants not ground and example, that nothing ſhould be forfeited Val ws 
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1 of have been alienated by the forfeited perſon ; and therefore it is ſtatate, 
| by 8 feiture thereafter ſhall prejudge tackſmen, creditors, ſuperiors, vaſſals, heirs 
that n en or wives of forfeited perſons ; which ſhall defend tackſmen poſ- 
=” the treaſon, it being open and notour, or before the proceſs if the 
5 were latent; and that the forfeited eſtate ſhall be ſubject to all real actions 
ip ms, tho they be not raiſed within the five years precceding the forfeiture, 
3 feu- duties, annualrents, and annual preſtations not inſiſted for within 
1 e . and ſhall be ſubject to all creditors real or perſonal, contracting 
E 2 "he treaſon, being notour, or to the citation in (e) forfeiture, being la- 
ö = the debts being always upon record by being regiſtrated, or diligence done 
i 5 excepting debts contracted during open rebellion, and riſing in arms; 
0 that no heir of entail ſhall forfez? more than what he could affect his e- 
ane with, ſo that the infeftment of tailzie be regiſtrated, conform to the act of Par- 
Tlament 168 8. And all the ſub- vaſſals rights are confirmed: yet this will not 


15 import, that the ordinary caſuality of recognition is hereby taken from the 
be king more than from the ſubjects, by deeds b againſt the King, which, without 
b. WE ©:{cituce, would recognoſce. . 55 
dl. | XL, Sentence of forfeiture being pronounced, it is declared irreducible upon 
ie. ay nullity in the proceſs upon which it proceeded, till the crime be remitted b 
u. he King, or the party tried and acquitted thereof: but reſtitution ſhall only be 


granted by way of grace to the party forfeited, or their poſterity, Par 1584, cap. 
1 35.3 which was not found to extend to diſhabilitation of the ſon of the forfeit- 
ed perſon, but that it might by act of Parliament be taken off, without citation of 
any party, who had acquired right upon the diſhabilitation from the donatar, which 
fell in conſequence, Feb. 24. 1665, Douglas and Sinclair. Ds 

| XLI. The doom or decreet of forfeiture, when paſt in Parliament, gives im- 
mediate acceſs to the mails and duties of the eſtate poſſeſſed by the forteited per- 
E fon, and needs no declarator ; becauſe it is a decreet of Parliament, and hath the 
like effect as ward, which requireth no declarator, Jan. 6. 1681, Home. The 
like tho the doom of forfeiture was by the Juſtices in abſence, ſeeing it was ra- 
tifed in Parliament, Parl. 1669, cap. 11. not by ratification paſſing of courſe, 


vin but by a publick law, ratifying that forfeiture by the Juſtices, as if it had been 
fl. Cone in Parliament, and all ſuch forfeitures by the Juſtices being for open re- 
bles WA dbellion, and rifing in arms againſt the King, Dec. 15. 1680, Gordon of Tro- 
by ben. )) 3 JF N . 
n of XLII. Baſtardy and laſt heir makes things befal to the fiſk, as caduciary, be- 
ob- cauſe ſuch things can be lawfully claimed by none; and therefore are applied to 
ſta- the iik', Before we can conceive the effects of baſtardy, we mult underſtand 
a- fic cilicient that makes a baſtard, which being relative and defective, is beſt 
to WW tin up by the oppoſite, vis. a lawful child begotten of perſons lawfully mar- 
not el: ſo then a baſtard is a child whoſe parents were not lawfully married; and 
the WW fcrefore ſuch are baſtards ; Firſt, whoſe parents were not at all married. Se— 
der- ently, Thoſe whoſe parents were married, yet were not in degrees capable of 
hen Wh Perriage. Thirdly, Thoſe who were married, and in capable degrees, yet the 
V3 tage was inconfiftent, becauſe of ſome impediment, as if either party were 
hte, married before, and the other ſpouſe on life, whether that were ſolemaly, or pri- 
tute . atcly, by promiſe of marriage, and copulation following; in which laſt caſe, if 


: c impediment be ſecret, and not known to both parties, Craig (II. 18. 18. et 
190 e as his own opinion, and the opinion of the Canoniſts , that the ſaid 
| Fecument, tho! it be ſufficient to annul the marriage, yet not to take away the 


3 of the children procreated during the bona fdes of any of the partics, 
ore knowledge of that impediment. - 


nts 

h 5 But 
590 * 2 | | 

0835 ba e pa lay, that a promiſe and ſubſequent copula will make a marriage; but that the Commiſſaries 
hich | ans drat on of a marriage upon that ground, and that they held the parties refuſal as equal to celebra- 


lon, 228 N | 
why 3 intitle the children to inherit. 85 
vets, i See below, IV. 12. & 13. 


% Iofitutions of the lee of Scotland. Bell. 


But, becauſe who are the parents, is ſometimes dubious; procreation being f 
cret both in the act and effect: for clearing thereof, it is the common rule in " 
civil law, and with us, Pater eft, quem juſte nuptie demonſtrant, L. 5. F. 4 ; 
jus vacando, So he is preſumed to be the father, who the time of the conce 0 
was married to the mother; but in this caſe, lawful marriage is not oppoſc u 
clandeſtine, or irregular marriage, as not being after proclamation in the church 
or by a perſon having power to marry by the canons of the church, or ſtatute of 
the country; but that is only underſtood as unlawful marriage in this caſe, which 
materially is unjuſt and inconſiſtent, where marriage could not have ſubſiſted, 3. 
beit it had been orderly performed, as being by perſons in degrees prohibited ) 
divine law, or where either party had another lawful ſpouſe then living, and 4 
divorced: yea, marriage betwixt the adultergr and the adultereſs, after Ciffolut. 
on of the former marriage, doth not infer bfſtardy of the children of the ſubſ. 
quent marriage, tho' it may debar them from {ucceſſion, by Act 20. Parl. 1600, 
The preſumption, that the children born in marriage are the huſbands, require 

ſuch time as they might have been lawfully procreated, when both parties were 

free and unmarried, which, if it was nine months before the birth, it is ſufficient; 


Hunge 
ITIage, 
ſenten 
gainſt 
the ch 


but if leſs, the preſumption will not ſuffice, unleſs it appear the child was un- Mat 
i ripe, and born before the time, otherways the child will be preſumed to be the tie 
| former huſband's. ] * This is præſumptio juris, and admits contrary probation ; 3“ deci 
firſt, if the father were abſent, or impotent, the time that the conception could nile. 
be, which abſence is not neceſſarily beyond ſea, as the Eugliſh require the fi. Pom 
ther's abſence, and therefore if he be within the four ſeas during the time the . . 
birth is in the womb, this preſumption prevaileth againſt his abſence with them: Ee 
but with us it will be ſufficient, that his abſence be ſpecial and circumſtantiate, n 9 
that there remaineth no doubt, that he could not have been preſent. As if the nf + 
| 95 VVV - 3 5 MR cOhab! 
father were (proved) in priſon, or at a very great diſtance, ſo that a ſhort time FM 
of bis eſcape from the witneſs might not. ſuffice him to be preſent. This preſum— lage b 
ption will alſo be taken off, by the teſtimony of both parents agreeing, that the mers 
child belongs to another father, and fo is a baſtard : but the teſtimony of eithe Rm 
of them will not ſuffice, as Crarg relates, (II. 18. 20.) of a Lady, that having Heſs the 
controverſy with her ſon, ſhe was accuſtomed to confeſs that he was a baſtard: WF 2 
and of a Queen, related by the doctors, whoſe name they ſuppreſs, who at the the 8 
time of her death, declared to her ſon, that he was not the King's fon, yet le 4% N 
was received as King, in his father's place. It hath been more frequently ſeen, Bl , fat 
that the father hath diſowned the child born of his wife, which, tho it might in- YI 
ter ſuſpicion and reproach, yet not baſtardy, unleſs the mother allo, of conſent citation 
or by proceſs, were made to acknowledge it. „ dwelt 
It will not be ſufficient to elide the foreſaid preſumption, tho' the wite s adul- 33 
tery ſhould be proved, yea, tho' at a time anſwering to the time of conception, vin ne 
as Craig obſervetb (II. 18. 20.) For the time of conception, th it hath an ordinary brnitn 

_ courſe of nine months, yet hath had ſuch variations, that the child hath been * joined | 
compted belonging to the father, by reaſon of the marriage, tho it preceeded b b aan 
birth of the child, only by the ſpace of 8, 7, or the beginning of © mon” ll... 
eſpecially if, by the judgment of phyſicians, the immaturity of the child ret not ma 
curred; yea, this preſumption will attribute the child to the father, tho the 0 te WT Duted | 
be born 9, 10, or 11 months after the father's death: but, in theſe _— jent the Ki 
probability of the circumſtances may make the mother's teſtimony alone wor 1680, 
to inſtruct the baſtardy of the child, Neither is marriage here accounted, 11 ; XLI 
folemnization thereof in the church, which, in ſome places, 15 ordinarily being Nen 71 
out that; and tho' with us, it be a requiſite ſolemnity, yet it is not of the be b ed, are 
* This paſſage is obſcure. The doctrine is laid down in general terms, altho' the author ſeems to ket 1 TL G 

in view a particular caſe only, wiz. that of a woman who marries a ſecond time, and brings forth à he chil would ; 
nine months had elapſed from the iſt huſband's death, when both parties were free and Un mMArTIE -xcept the they we 
will belong to the 2d huſband ; if leſs time interveened, the iſt huſband will be held the father, © fore Ch; 


child was born unripe. | a 


* See above, I. 4. 7. 
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g marriage. And therefore cohabitation, as man and wife, ſupplieth the ſolem- 
be " of public marriage, which, being a tranſient act, and having no record, could 
n 10 Jom be proved ; yea, though it could be proved by the oath of both parties, 
a 1 other wiſe, that there was never a formal marriage, if the parties were capable 
0 "+ marriage, cohabitation would ſupply ; for after contract, or promiſe of marri- 
h, . or ſponſalia, if copulation follow, there is thence preſumed a matrimonial 
& ent de præſenti, which therefore cannot be paſt from by either, or both par- 
1 ties, as having the eſſential requiſites of marriage. If diligence be uſed for per- 
a ; 


forming that ſolemnity, tho' it take no effect, the contract of marriage will make 
the child lawful, as when, in the time of proclamation thereof, the one party 
Lied, whereof Craig (II. 18. 19.) relateth a caſe; yea, in the caſe of Edward 
Hunger there mentioned, who having begotten children under promiſe of mar- 
rage, but refuling to acknowledge or perform it, the woman having obtained 
ſentence of the Commiſſars (who are judges of matrimony and legitimation) a- 
inſt the ſaid Edward, for ſolemnizing the marriage, which, tho he obeyed not, 
Lc children were accounted lawful, and capable of ſucceſſion. 

Marriage, as is before ſhown, title, Conjugal Obligations , is proved by coha- 
tation of the father and mother as married perſons, which was ſuſtained gen 
1 declarator of baſtardy, upon ten years cohabitation of the parents, as man and 
wife, tho it was offered to be proved the child was reputed baſtard, July 7. 1626, 
&,mervel, And there being a mutual probation, whether a defunct was lawful, 
or a baſtard, and fix witneſſes being examined on either ſide, tho' ſeveral of the 
witneſſes on the one ſide proved, that the defun& was reputed baſtard, and that 
his mother gave figns of repentance publicly in the church, ſor fornication with 
his father; yet others proving that they were in the father's houſe, and ſaw them 
cohabit as man and wife, but did not mention how long, the defunct was found 
to be no baſtard, but a lawful child, Jan. 15. 1676, Srointoun; yet this was e- 
lided by contrary probation, that the father had then another wife, and a lawful 
child by ber, and that the perſon in queſtion was reputed baſtard. Baſtardy is al- 
oclided, by proving the perſon in queſtion, to be holden and reputed lawful, un- 
leſs the purſuer condeſcend, and inſtruct the contrary by particular circumſtan- 
ces, Hope, baſtardy, Roy contra Ray; Chir nſide contra Williamſon *, The like where 
the perſon in queſtion was 50 years old, Hirpet contra Scot: the like being 30 years 
after the baſtard s death, who died an old man, the Lords would not grant proceſs 
be flatu defunctorum poſt tantum tempus, Feb. 2 5. 1642, Cratfurd. : 
| ALIIL Baſtardy hath no effect till declarator, which proceeds upon a general 
_ againſt all and ſundry, at the market-croſs of the ſhire where the baſtard 
[Uwelt, at the inſtance of the King's advocate, or donatar, becauſe the baſtard can 


dul- 2 

00 have none to repreſent him; but if the baſtard's debtors be called ſpecially, there 
nar will not only follow a general declarator, that the perſon was baſtard, but a de- 
* Future againſt the debtors, which is a ſpecial-declarator, tho' theſe may be diſ- 
i the 43 in ſeveral proceſſes: but if any party appear, as neareſt agnate, he would 
chal e admitted to defend, Dec. 11. 1679, Semervel, It was alſo found, that a decla- 


"ator of baſtardy was not relevantly libelled, that the father and mother were 


coſ- _ | | 
child A options unleſs it were added, that the defun& in his life was holden and re- 
dhe CO aſtard, which was found and inſtructed, by his taking legitimation from 
cient ing, Feb. 19. 1669, K. Advocate; June 15. 1670, Livingſton ; Fan. 6. 


1680, Somergel. 


with 3 As to the effects of baſtardy, from the former principle, Pater e/ 
bein e a A vr — monſtrant children begotten of parents 7c? lawfully marri- 
of alled Vigo gucſitt, and are counted in law, to have no father, agnates 


5 U 5 nor 


aue had | * Theſ, 2 | - | — 98 

il. i « verſon x ory as obſerved by Hope, are in theſe words: The Lords found this exception, that the 
be chill * would cor RE e baſtard, was 80 years of age, and was reputed lawful, relevant, except the purſuer 
pt be nd upon the name of the baſtard's father and mother, and alledge certain circumſtances, that 


% Vere never | 7 
fo chr fe 5 hf BYE the defunct was eſteemed baſtard, Roy contra Rey. The like decided be- 


es Wore, I. 4. 6. med. 


e 


- 
4 
= 
* 
_ 
2 2 
_ 
434 21 
& 
0 . 74 
14 
8 
8 $7. i} 
. fy. 
* * 
77 
127 
Ft 
. . 
7 
4 ] 
U 1 8 
2318 
« 
- 43x 
on 18 
Ns 
A 7 7% 
IY Hh 
* 
y * 
r 
4 af 
b 5 
5 4a 
7 Y 3 3 
1985 
N = 
: x a 
: * 
» JF 
4 
P * 
4 5 
3 E 
3 
1 * 
0 
B £ 2 
4 1 
« * 
70 
. 15 
* 'F 
3 4 
bi 
T AY 7 
s 2 23 
14 ha 
by 
1 E 
1 . 
f 
4 . 
= - Ft 
» » 
4 * 
IT ; 
'Th 
4 
3 
Y 
« * 
# \ 5 
$ \ 
FE. 
5 
#4 
, : 
* — 
1 2 
* 
LE 
* 
1 A, 
* 
9 * 
£3 
* 
1 
nf »*', 
* 7 x” 
# 
. 
: 
ol * 
4%? 


— ——— — 2 — 
n 
= 9 
oC A ̃ 2 
„ A 


"Ly 


—— — . \ 
- ule: 
—— > — 
— * 
_ >» * © 
* £ —— 1 
m_ 
* 
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or any of their agnates ; neither can any of theſe agnates ſucceed to th 


I hough baſtards can have no aſcendent or collateral heirs of line, yet they my 
have heirs of tailzie, in lands which did exclude the fiſk, when the ſame was Provided 


ot his own eſtate, heritable or moveable, in his ige pouſtre : and likewiſe the hy 


Wallace; but if the baſtard have no iſſue, he hath no power of teſting, and cn 
neither nominate executors, nor leave legacies, unleſs he obtain legitimation fron 


ties, Nov. 28. 1691, Stuart of Noll, &c, ** 
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nor kinſmen on the father's fide, and therefore they cannot ſucceed to their fake 


| ; | em, eie 
in heritable or moveable rights, but only their own deſcendants by lawful ka. 


age: ſo then baſtards dying without lawful iſſue, their goods become caduca 
and void, and fo fall to the fiſk ; yea, if the lawful iſſue of the baſtarg ad 
time fail, for the ſame reaſon, their goods become caduciary, and return to the 


King, either by reaſon of the baſtardy, or as ultimus heres, July 13. 1626, Hahn 


to the baſtard, and the heir of his body; which failing, to any other perſon andh; 
heirs, Spotiſ. baſtardy, Innes contra King's donatar. They may alſo be heirs of late 
ſpecially nominate, as Craig obſerveth, (II. 18. 11. & II. 16. 19.) in the caſe of E 
Errol contra Hay of Cockſtcun, who, and the heirs of his body, made a menbe 
of tailzie, which was ſuſtained, though he was baſtard. Baſtardy hath only ofa 
againſt ſucceſſion to the baſtard, but doth not incapacitate the baſtard, to Ciſpok 


ſtard's wife hath her ſhare of his moveables, as other relicts have, Tuly 5. 1629, 


the King “. A baſtard's wife having a diſpoſition of all he had, was found b 
have right thereby to the half of the moveables, though the marriage was diſt. 
ved by the baſtard's death within year and day, which was not found to give the 
benefit of the moveables to the fiſk, as they would have returned to private par 


XLV. Legitimation, though it hath many ample clauſes, yet the main effet 


of it is, that the baſtard having no lawful children, hath thereby power to tel, Con 
June 18. 1678, Commiſſioners of the ſhire of Berꝛvicł. But it hath no effed s they ta 
to his heritable rights, which his teſtament cannot reach: it will have the lie heth. 
effect, if the baſtard obtain from the King, the power of teſting : and therefore the Ki 
a baſtard's legatar was preferred to the donatar of baſtardy, Fuly 7. 1629, Ma. there! 
lace. In which caſe it was found, Mat the relict had her half: and if the baſtard could | 
had lawful children ſurviving, he may teſt without any gift, none being concern- the de! 
ed but his children, to whom alſo he may name tutors, as was found, March 0. and co 
1628, Mure; and theſe will ſucceed him as heirs, or executors. The effecs d but for 
baſtardy, in hindering their ſucceſſion to others, falleth to be conſidered in the WW to the 
ſubſequent titles, concerning ſucceſſion. VV = ZE gative 
XLVI. It remains to be cleared, whether the baſtard's debts follow his eſtate bor ex 
and what diligence of lawful creditors will exclude, the donatar or fiſk ; It wa fees be 
ſo found, that the baſtard's creditor, arreſting before his death, had accels, no Wl perior, 
withſtanding the baſtardy, Had. Feb. 26. 1611, Clerk contra E. Perib. The diff Ast 
culty will be of the diligences competent after the baſtard's death, ſeeing be hath place 
none to repreſent him; yet baſtardy is but a ſpecies of ultimus heres, the ground u no hei 
both being the ſame, that the King is heir, becauſe there can be no other heir, 5 others 
jo is laſt heir. And therefore in both caſes, the eſtate is liable to the debt, which contra 
may affect it, contra hœreditatem jacentem by adjudication, calling the officers 0 2 bf 
itate and donatar ; Craig is of the ſame opinion, lib. 2. D. 17. Y 12: & *. econ 
17. F 16. and it was fo found, Spotiſ. baſtardy, July 29. 1 500, it was 5 Teport 
that the donatar of baſtardy purſuing for payment of a bond due to the Daltath 2 
was liable to to fulfil the baſtard's back-bond, June 20. 1671, Alexander. 0 9 Li 
XLII. Ultimus bares m may ſeem to be a ſucceſſion from the dead, an k bens 
come in amongſt other heirs ; yet though it hath the reſemblance of an heir, 6 * 
cau rencl 
Mee, 

* Craig, II. 18. 16. ſeems to differ from the learned author. His words are:“ Nam apud no n 

„ ſtardus intfatus obierit, nec liberos ex legitimo matrimonio ſuſceptos habuerit, in mobilia ſolus Rex 
< luccedit, ſalvo eo jure, quod ad uxorem pertinet, nempe demidia parte.“ * 
*#* 'This deciſion not found. : Where ; 
mn See below, IV. 13. Tl preſerab 
; | MVSEVM 
[BRITANNICYM 
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| c++ hath effect, when there is no other heir, and makes the heritage liable to 
4 be gefunct's debts, it is only a caduciary confiſcation of the defunct's eſtate, 
14 burden of his debt, but no proper ſucceſſion to him therein, which appear- 
| | 


thus; the heir is one perſon in law with the defunf, and is therefore perſonal- 
able for all the defunct's debts, ſo is not the fiſk, againſt whom or the do- 
0 


q . . * * o .. ; 4 
8 ar there lieth no perſonal action for payment, but for reſtitution, 1f he have in- 
lr ed and if not, only real ation contra hereditatem jacentem, which is moſt pro- 
' , 1 : : 1 
my 4 by adjudication, being the ſupplement of ordinary actions, or executions com- 
} p 


tent by law. For there being no party to repreſent the defunct debtor, there 
be no decreet, but cognitionis cauſa, and adjudication following thereupon, 
n which the fiſk, or donatar is to be called paſſive, as the party having intereſt, 


1 \ ſee that the debt be due, which will affect the defunct's caduciary heritage, 
nber che detriment of the fiſk, or donatar. So then ultimus heres, and baſtardy, 


ne of the like nature, which being caduciary confiſcations, fall to the fiſk, be- 
auſe no other can have right. There may be this difference betwixt them, that 


b. WW, the caſe of the laſt heir, creditors, for their atisfaction, may confirm the de- 
52% fand's moveables, and ſo recover the ſame, for their own atis faction; in which 
| can ease they would be liable, as other executors, to the remanent creditors of the 
fron acfunct, and to the fiſk, or donatar, for the ſuperplus, as in the place of neareſt 
der kin, and to the relict alſo for her part; but this being only for obtaining their 


lo 
e the 
pat. 


own ſatisfaction, and for ſhunning a more extraordinary way, by adjudication 
(which alſo they may uſe at their option) they ought not, in prejudice of the fiſk, 
to have the third part of the defunct's part, as other executors : but in the caſes 
of baſtardy, confirmation of executors is not competent ; becauſe the baſtard, 
being excluded from the power of making @ teſtament, can have no executor. 

Concerning laſt heir, the greateſt doubt is, who they are, and in what caſes 
they take place. As to the firſt, Craig, lib. 2. Dieg. 17. F 11. is not poſitive, 
whether ſuperiors be laſt heirs of the defunct, in the fees held of them, or if 


effect 
tell, 
ect u 
> like 


elo the King be the laſt heir for all: and according to the antient feudal cuſtoms, 
Ma. chere is no doubt, the feus returned to the ſeveral ſuperiors ; for thereby none 
aſtard could ſucceed (without expreſs proviſion in the contrary,) but the lawful iſſue, or 
cern- the deſcendents of the firſt vaſſal, whoſe perſon and race was peculiarly choſen 
rc I and confided in by the ſuperior. But now fees not being gratuitous,' as at firſt, 
& 0 


but for onerous cauſes, beſides the reddendo and ſervice ; they are ordinarily granted 


n the WW to the vaſſal, and his heirs whatſomever ; which failing, the King by his prero- 
gative royal, excludeth all other ſuperiors, who are preſumed to retain no right, 

ſtate, N nor expectation of ſucceſſion, unleſs by expreſs: proviſion of the inveſtiture, the 

it ua kes be provided to heirs-male, or of tailzie ; which failing, to return to the ſu- 

nb perior, in which (caſe) he is proper heir of proviſion *. 25 5 

bs As to the other doubt, in what caſe the King is laſt heir, Crazg, in the forenamed 

> Dat 


pace (II. 17. 11.) relateth, that ſome were of opinion, that if the defunct had 


ind in no heirs within the ſeventh degree, the King taketh place as laſt heir: and that 

r, and others thought it to hold in collateral ſucceſſions; but his own opinion is in the 

which Contrary, that any heir, of what degree ſoever, hath right, which ſuiteth with 

7 the ground now [aid down, that the King hath right, as laſt heir, to the heritage 
00. 


ccoming caduciary; becauſe no other party can be inſtructed Jawful heir: ſo he 
foun% WY reporteth, it was found in the caſe of the Earl of Marr, who was ſerved heir 
aſtaco to Lady Eliſabeth Douglas Counteſs of Marr, beyond the tenth degree. And that 
1 ne Lord Seatoun, that he might have a title to the redemption of the lands of 
and ON £11gnidrie, againſt Forreſter, ſerved himſelf heir to the granter of the wadſet, 
r, 1 eyond the ſeventh degree, whereof ſeveral degrees were collateral. And the 
cue French King Henry IV. ſucceeded to Henry III. though not within the tenth de- 
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batte | The 


0 1687, Wallace contra heirs of line of James Tenant, obſerved by Sir Patrick Home; The Lords found, 


infeft ; 
Prſerably 10 he hats om to heirs-male, and theſe had failed, that the King had right as a/timus heres 
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XX. In feudal ſucceſſion, the firſt rule. 
SUCCESSION 


Tit. IV. Succeſſion, &c. 449 
UCCESSION to defuncts is the moſt important title in law; ſor thereby the 
rights of all perſons do neceſſarily paſs once, and frequently oftener, in every 
.neration ; and therefore the rule and courſe of ſucceſſion ought to be accurate- 
| ſearched out, and followed ; and becauſe the channel of ſucceſſion is with us 
fivided in two currents, by the one whereof all heritable rights, and by the other 
\| moveable rights, are conveyed from the dead to the living, the firſt paſſing un- 
iq heirs, the ſecond unto executors: we {hall in this title confider that which is 
-ommon to ſucceſſion, and in the ſubſequent titles, that which is proper to the ſeve- 
al kinds thereof. As to the common conſideration of ſucceſſion, we muſt ſeverally 
inquire 3 Firſt, What natural equity holdeth forth of ſucceſſion. Secondly, What 
the judicial Jaw. Thirdly, What the civil Roman law. Fourthly, What the feu- 
aal cuſtoms. And laſtly, What our own law and conſuetude provideth concern- 
ng ſaccefſion. | OE: 5 %% 

. For the firſt, It may ſeem that ſucceſſion hath little foundation, far leſs a 
competent regulation, in equity, or by the law of nature ; becauſe the matter of ſuc- 
ceſſion is fo variable, that every nation, yea, almoſt every province, and many cities, 
have their ſeveral conſtitutions and cuſtoms for ſucceſſion, arguing it to be whol- 
y in the arbitriment of the people, and of tbe authority over them. Yet this will 
zot follow, that ſucceſſion hath no rife, nor rule in equity: for, as hath been 
oft times ſhown before, moſt of the rights of men are ordered in equity; yet fo, 
is they are put in the owners power, who may alter the ſame by their will. So 
it will be found in the matter of ſucceſſion, which appeareth thus: 1. Succeſſi- 
on was before conſtitutions or cuſtoms : of conſtitutions, there will be no doubt, 
theſe are but rare to this day, ſucceſſion being yet ordinarily by cuſtom, and cuſtom 
neceflarily implieth antecedent acts of ſucceſſion, inductive thereof, which therefore 
behoved to have ſome other rule than the cuſtom thereby introduced. 2. Where 
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s parts of their mother-countries, but jointly, ſuch have goods, which by their 
death become not caduciary or nullius, to be appropriated by the firſt occupant, 
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by ſome law, it can be by no other than natural equity, or the law of rational 
nature, 3. It is not to be thought that Gop, who hath allowed property, would 
aue man deſtitute of a natural rule, whereby to regulate it after the owner's 
death, tho there were no human law nor cuſtom about it. 

II. But it is not fo dubious, that there is a rule of equity in ſucceſſion, as what 
tis; for clearing whereof, we ſhall parcel it out thus: Firſt, Every right, being 
a faculty, or power of exaction or diſpoſal, it is a chief intereſt and effect of it, 


in te- 
ie. 
6d 
ally = 


rol P when he willeth in his life, or after his death. So then the firſt rule of 
ny en in equity, is the expreſs will of the owner, willing ſuch perſons to 
1 r him in whole, or in part. It may be objected, that the will of the 
inteſta- hooks mY the rule of ſucceſſion ; becauſe there lieth upon the owner a natu- 
Ho * ation to provide for his relations, not only during his life, but after his 
1 4 6 as it is ſaid, 1 7. m. v. 8. << He that provideth not for his own, eſpecially 
ates in hole of his own family, hath denied the faith, and is worſe than an infidel;“ 


— 74 

1 „ nemder of ſucceſſion in equity muſt be thoſe of the defuncts family, and 
b ; chili a dot thoſe of is 
r ch | 


Ober 3 . , : | | a 
ml © 40s on all men to provide for their own; but, 1. It will not extend ſo far, 
E CL . - . ; „ . . © - . . 
recent n the owner to diſpoſe of his own, either in his life, or after his 


5 3 o that there remain a competent proviſion for his own, otherwiſe he 
4 LAN even gift in his liſe ; but he may gift, both to take effect in his life, 
er his death: and is not neceſſitated to inſtitute his own as bis heirs, 
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there is neither law nor cuſtom concerning ſucceſſion: as when people from di- 
rers countries do gather into new plantations in America, and live not ſeverally, 


If therefore they remain in the property of ſome perſons, which needs muſt be 


that the owner may diſpoſe thereof not only to take effect preſently, but, if he 
pleaſe, to take effect after his death; and, by the law of nature, the ſole will of 
lhe owner is ſufficient to paſs or tranſmit his right, if communicable, to take ef- 


"ch importeth, that infidels have naturally that principle: and therefore the 


inſtitation or choice. This doth indeed well conclude a natural. 
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the power of diſpoſal, and ſucceſſion thereby, is a real right, whic 
genere different rights; now real rights are not hindered, nor altered 


doth alane conſtitute or convey the right; which, tho' it be poſterior to an gh. 
ligement in favour of any other, that doth not annul the diſpoſition, tho it cl. 
the diſponer. wh 


the neareſt degree of conſanguinity: for natural reaſon ſheweth, that as there 
not an equal relation, ſo there cannot be an equal diviſion to all; and there being! 
no natural rule of proportion, the neareſt degree muſt exclude the further de- 


plicatory and applicatory term, eſpecially thoſe of his own family; and as the 
proportion is unknown, ſo the benefit, being extended to all degrees, would en- 
niſh; therefore whatever natural affection, or charity, mght oblige the defuntt 
to have done expreſsly, his preſumed will hath no rule beyond the firſt degree. 


« heirs: ” which conſequence doth neceſſarily import, that all children are hes: 
neither can this be an alluſion from the judicial law, by which all children were 


be in equal ſhares, whether male or female; for in all communions, and part: 


defunct parent would have got, if alive; whereby they would not ſucceed in ca- 


ly with the ſurviving children; becauſe the whole iſſue of the defunct, get but 


divide equally betwixt bis two oyes : ſo then the queſtion is, whether the deſcen-| 
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but to provide them. 2. The duty of proviſion is a perſonal obligation by 
. are ty Mat th 
al obligations, tho' the diſponer hath failed (zberein,) and remains debur * ft 
obligement to diſpone is no diſpoſition : but the preſent diſpoſitive act of the * 7 


It there be no expreſs will of the defunct, the main difficulty is, what is the 6 
cond member of natural ſucceſſion, wherein the preſumed will of the defung take 
place, which hath this rule, ud naturaliter ineſſe debet, præſumitur: and there. 
fore the defunct's will is preſumed to inſtitute his own, whom he is naturally ch. 


liged to provide in the firſt place; ſo that it is not the obligement to provide, hut P? 
the defunct's will preſumed thence, which diſpoſeth upon his ſucceflion ; for E 
obligement to diſpone, and the actual diſpoſition, are different 70to genere; and if 


the obligement to provide were the rule, the expreſs will of the owner coul 
not over-rule it. Where there is a cuſtom of ſucceſſion, the defunct's will is pre- 


| ſumed to be according to that cuſtom ; which being a law by the common auho. e de 


rity where the defunct lived, importeth his will or conſent, at leaſt by ſubmiſi. cen 


on. The preſumed will of the defunct to provide his own, is not indefinite af V. 


all bis own ; but it hath a natural order, or ſubſtitution (of perſons) ſtanding in Wants, 
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grees in ſucceſſion ; which is clearly held forth in the foreſaid text, having an er- 


not heirs, but the male excluded the female; therefore it muſt needs be a con- 
iequence from the law of nature: and ſeeing there is no different proportion held 
forth by this text, or by the light of nature, the ſucceſſion of all children muſt 


nerſhips, an equal diviſion takes place, except an unequal be expreſſed. 
IV. It is more dark, whether by the law of nature, there be competent the 
right of repreſentation, whereby the iſſue of the defunct children repreſen 
them, and come in with the ſurviving children, to get that ſhare which thelr 


#i7a, the whole ſucceſſors getting equal ſhare, but in ftirpes; whereby the - 
of the defunct child, tho' they ſucceed equally among themſelves, yet uneque, 


an equal ſhare with each of the ſurviving children : as if a father having uy 
children, the eldeſt dying before him, leaves one child, and two oyes by 2 
child; if there be place for repeſentation, the heritage would divide in w_ * 
two ſurviving children will have two third parts, the other third will Koi 
in two, whereof the child of the defunct will get one half, and the other half Wil 
dents will thus ſucceed, or if the ſurvivers will wholly exclude the iſſue of thole de- 
cealing. == | EE 2 

This right of repreſentation taketh place with us, and meſt other 74 
the right of immoveables, which we call heritable rights, whether it be of de 
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the grandmother, &c. that therein the cognates of her bloed would naturg! Fit 
ceed, becauſe there are two grounds of . preſumption joined, propinquit . _ 
and gratitude, or remuneration to that lineage, by whom ſuch things 5 0 T0 
on came: ſo that paterna paternis, materna maternis, ought to take lacs . ces 
ty, as the preſumed will of the defunct, unlefs the expreſs will, or the 10 eben 
cuſtom of the place, be to the contrary *. If the propinquity of degrees 17 . Ind ſo 
like, gratitude may caſt the balance. And ſo much for the natural courſe of in IM 
fion, which hath been the more inſiſted in, not only to ſhew the goodne, i here | 
righteouſneſs of God, inſtructing man with an inbred law, written in his * could 
tho' be were deſtitute of any human conſtitution or cuſtom, ſo that he oy erſtoc 
walk juſtly in this important matter of ſucceſſion, albeit all the lines of * ion 
vine impreſſion be not clear to our fin-cimmed eyes: but alſo that, where li e br 
law or cuſtom is dubious, in the matter of ſucceſſion, or is defective therein _- bers! 
dation and extention may be fetched thereto, from the law of nature; thereon bers t 
we ſhall now proceed to the poſitive law of God given to Yael, concerning ſy. _ BY 
ceſſion. 5 = 5 e "Tex 

IX. The judicial law, in the caſe of the daughters of Zelophehad, Numb. xi, bete 
determineth the order of ſucceſſion, in lands or immoveables, to ſtand as a Ne A ubſtitu 
petual ſtatute to the children of 1/rae/. Thus the firſt degree of ſucceſſion zꝗ WR” pical, 
all the ſons, whereby the daughters and their deſcendents are excluded; butt, ACE 
ſons do not ſucceed equally, for the firſt-born had a double portion of all thi b os 
the father had, Deut. xxi. 17. by which the eldeſt ſon had twice as much as (ay a 
_ of )) the other ſons : ſo that the heritage being divided in one portion more than ee 
were ſons ; of theſe the eldeſt had two, and each of the reſt one; as if there hen ary 
ſons, it divides in three, whereof the elder hath two third parts, and the young =” N 
one third part; if there be three, the heritage divides. in four parts, wherel = | 
the eldeſt hath two fourth parts, which is the half, and each of the reſt hal We 
one fourth part. This right of primogeniture was ſo ſecured, that the father . - 
could not prefer any other ſon thereunto, Deut. xxi. 16 _ 


X. The ſecond degree of Yewifh ſucceſſion is, that, failing ſons, the inheritmc 
paſſeth to the daughters equally; for tho' the text expreſſeth it to pals tot 
daughter, in the ſingular number, yet it is cleared by the context, that all the daug 
ters are therein included; for the daughters of Zelophehad, tho' more in numb, Wl 
are found to have the ſame right, and to get an inheritance among their father! 

brethren, by which it appeareth that the right of repreſentation had place ther; BN that pla 
for all the daughters of Zelophebad were but to have that ſhare which their i» r 10 
her would have had, if he had been alive among his brethren; for: they clan: e bei 
ed the right of their father, whom they ſhow not to have been in the com of a = 
ny of Korab, thereby forteiting his right: ſo then the right of repreſenta of - 
muſt take place amongſt all deſcendents; ſo that the children of the {os Which - 
tho' theſe ſons ſurvive not their father, would exclude the ſurviving daugh S xy 
ters, or would come in with the ſurviving ſons, not equally and in capita, bu any 50 
In lin pes, whereby they would ſucceed to the ſhares of their pre · deceas d it au, int 
thers, by right of repreſentation. 5 6Vi Do Os 
XI. The third degree of Jewiſh ſucceſſion is, failing deſcendents, the inhelr 
tance paſſeth to the defunct's brethren; and theſe failing, to his father's bie. 
thren,; and theſe failing, to the neateſt kinſman of his family, that is, the nel 
eſt aznates on his father's fide, where all the male-agnates of the ſame degree * 
- underſtood. It doth not appear whether in this collateral ſucceſſion there be plac 
for repreſentation ; and tho there be no mention of the ſucceſſion of women, 
their iſſue, but only of daughters, ſome have thought, from the parity of realo 
in every degree, failing the males, the females are to ſucceed, and to exclude i 
ther degrees of males, as if there be no brothers but ſiſters, theſe ſhould exc 
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5 . s F : (- 
the father's brother: it may be allo thought ſtrange, that in all this courſe of f 
«ceſfion, there is mention of the ſucceſſion of parents. 1 


2 See below, 9 34. b. f. 
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n. m anſwer to theſe doubts; As to the firſt, I conceive, that in collateral 
WE fon there is alſo place for repreſentation ; ſo that the brother s ſons, as re- 
* Ke ting the defunct brother their father, would exclude the father's brethren: 
FF} 4 70 of the reſt ; becauſe it is ſaid, if there be no brethren, the inheritance ſhall 
E : jp into the fathers brethren 3 which failing, unto the neareſt kinſman and, if 
cee be no right of repreſentation, the couſin- german, or father's brother's ſon, 
ulld exclude the nephew, or brother's ſon; for uncle and nephew are never un- 
good by the name of couſins or kinſmen ; but have that ſpecial nominate re- 
tion of uncle and nephew, or father's brother, and brother's fon ; and therefore 
ee brother's ſon, as repreſenting the brother, muſt ſucceed, and exclude the fa- 
WE... brother. 2dly, Cæteris paribus, ſucceſſion will certainly deſcend to the bro- 
deres fon, and not aſcend to the father's brother. ENT 
III. As to the ſecond doubt, I hold, that only daughters and their iſſue do 
ccced, and no other females or their iſſue; the reaſon is, 1. From the text, 
ere falling ſons, daughters are expreſſed; but failing brothers, ſiſters are not 
Witte, but uncles. 2. The diviſion and ſucceſſion F the land of Canaan was 
Wtypical, and was not to paſs from tribe to tribe ; and therefore daughters ſuc- 
Wecccding are appointed to marry in their own tribe; becauſe ordinarily they were 
oo be married when their father's ſucceſſion did probably appear; but this 
could not have been if fathers ſiſters, and thoſe of further degree, had ſuc- 
cCeecded, theſe being ordinarily married before their ſucceſſion. 1 
= XIV. As to the third, concerning ſucceſſion of parents, It is ſure, mothers and 
Wall cognates by the mother's fide, being ordinarily of other tribes and families, 
gere, for the reaſon now adduced, excluded from the ſucceſſion. The text is 
Wclcar, that only kinſmen F the family, that is on the father's fide, ſucceeded ; 
but the reaſon why there is no mention of fathers, Cc.“ may be becauſe the 
nd of Canaan being typical, it is fixed to tribes and families, and uſes not to 


ess by teſtament or proviſion, or to be acquired further than by wadſet, to re- 
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orm at the jubile; therefore among the Jews lands paſſed by the ordinary courſe 
ef legitime ſucceſſion, and ſo came from the fathers to the children, which pre- 
uppoſes the father to have been pre-deceas'd, and could not ſucceed. By this tract 
Wot the Jewiſh ſucceſſion it is clear, that Gop, by his poſitive law, altered the effect 
Wo! equity, and of his moral law, in ſucceſſion : for it hath been now ſhown from 
chat place, © if children, then heirs,” that all children muſt needs be heirs, not 
Wy the judicial law, but by equity; and yet by the judicial law, not all children 
Ne heirs, but ſons exclude daughters, and other females are excluded by males 
Wo! a far diſtant degree, which neceſſarily infers, that for expediency, the courſe 
ef ſucceſſion may be altered. The like muſt alſo be in other effects of equity, 
Vbich are in our eee . e 
4 XV. The order of ſucceſſion in the civil law, did exceedingly vary, being in 
N ona different, in the antient law of the twelve tables, in the honorary 
* introduced by the edicts and cuſtoms of the Pretors, who had authority to 
„bl and correct the antient law, and in the imperial conſtitutions, eſpecially in 
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wm L be Novel Conſtitutions of Juſtinian. They did all agree in this, that the chief 
m <a ſucceſſion, is the will or teſtament of the defunct, which they held fo 
AY acred, that all pactions or proviſions, which might any way hinder the tree liber- 
5 e or any act whereby defuncts might be reſtrained, or conſtrained 
55 lipolal of their eſtates, were not only null, but excluſive, of ſuch 
* 7 _ = having any intereſt in the defunct's inheritance ; yet were the Ro- 
en py; | e of the natural obligation of parents to provide their children, that 
Wy to 5 565 aws, neceſſitated fathers either to inſtitute their children, or expreſs- 
e king; 5 Yom or diſheriſh them, expreſſing their delinquency of ingratitude, 

ad meaſures whereof the law did determine; fo that if the children 

2 OP were 
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454. Inſtitutions of the law of Scotland. Pook III 


were paſt by in ſilence, and neither inſtituted nor exheredate, the law declare 
the teſtament void; and if they were exheredate without a due and true offence 
it did allow the children querelam ingfficigſi teftament?, that is, complaint againſt th 
teſtament made cena offcium, vix. the natural obligation, or duty of Parents to 
provide their children ; for the like reaſon, the fame complaint was competent to 


the fathers, againſt the teſtament of their children; but becauſe that remeid 


might have been elided, by exhauſting the heritage by legacies, whereby the in. 
ſtitution of the children might prove ineffectual for their proviſion, therefore the 
law allowed children a legitime portion, being the fourth part of the heritage; 
which, 72 ſome ſort, did extend to all heirs. Faleidius was the author of that fc. 
ble law, reſtraining. legacies, fo that there might remain a portion to the defu' 
heirs; which Law and Portion, in honour of his name, was called the Fulci.ign 


9 


Low, and Portia Falcidia, whereby the fourth part of the free goods of the teſta. 


tor, remained always ſecure againſt legacies, and when a new ſubtility was invent- 
ed, to fiuſtrate the Falcidian law, by taking away the heritage, not directly by 
legacies, but indirectly by truſt or fact commſſas. Treteilianus procured that ordi- 
nance of the Senate, called Senatus conſultum Trebellianum, whereby that portion 


called alſo 7 rebeltianica, ſhould reinain ſafe againſt fidei-commiſfary truſts: and 


though it be the common opinion of the Doctors, that if the defuna expreſsly 
prohibit the heir, to take the benefit of his Falcidia or Trebeilranica, he will be 
thereby excluded, (Nev. 1. cap. 2. § 2.) yet the common opinion is alſo, that it 
cannot be extended to children, as to their legitime, whom the law hath fully 
| ſecured, either by ordaining them to be inſtituted heirs in whole, or at leaſt in x 


fourth part, which is their natural or legitime portion: and if they be inſtitutcd | 


in leſs, they have right to the ſupplement of their legitime portion, or otherwiſe 
they muſt be expreſsly and juſtly exheredate, and they have the common benefit 
of other heirs, of their Falſcidia, or Trebelligenica, which the teſtator cannot fruſtrate, 
without expreſs prohibition. 3 ͤĩ “́ 8 1 


XI. If there be no lawſul teſtament, by the law of the twelve tables (which 


is the antient Roman law, and in compariton of the Prætorian or Imperial law, | 


is only called the law, or the civil law) the ſucceſſton of the defunct falleth, in 
_ the fiſt place, to the defunct's children, or neareſt deſcendents, without diſtinction 

of any lawtul children, though adopted, or poſthumous, er though of divers 
lawful marri ges, whether male or female, ſo that they remain in the defuncts 
family, and in his paternal power; for thoſe who are cmancipated, and demitted 
from the family, and from under the paternal power, they are either really cr 


preſumptively provided, and fo have no ſhare of the ſucceſſion : of this paterpal 
power and emancipation, ſce before, title, Obligations of Patents, (I. 5.11. & 13) 
thoſe in the family were called beredes ſui & ntegſſarii; becaule they were % 


faclo heirs without ſolemnity or entry; among thete, the right of repreſentation 
bad place, ſo that for example, the grand children ſucceeded with the children, 
but not equally, & per cepita, but per flirpes ; for the grandchildren had but the 
Mare of their defunct parent equally among them, and ſo of all other deicen- 
dents being in the family. The Pretors did in a part alter this, and brought it 
the children or iſſue emancipated with thoſe in the family, without diſtinction; pro- 
viding the emancipated brought in their goods, and adjected the ſame to the inher- 
tance, fer Clatio:em boorum z vet becauſe, only the law, that is, the antient law, 
could make heirs, the emancipared were not called heirs, but bonorum Felt. 
Ihe Frœtorian law did allo take off the neceſſity and damage of the ſucceſſion, 
that none might be neceſſita-ed to be heirs, yea, all heirs had the benefit 
inventary, being timeoufly and duly made, beyond which they were not liable 
the defunct's debts. — | = 
VII. The next degree of ſucceſſion, by the antient Rman Jaw, Was failing 
deſcendents in the family, the neareſt agnates of the ſame degree ſucceeded; but 


, 0 
there was no ſucceſſion of parents, nor of co: rates related by the mother? 15 
3 e 


for 


of an 


Ti 
here 
ſo th 

X 
thers 
Tert! 
the f 


no ft 


| a brc 


the h 
and | 
and { 
the 1 
parit) 
thoſe 
theſe 
to the 
heir, 


XI 


off al 


with 


This 


of mi 
the ci 
a gre: 
ry m. 


the N 


law © 


duced 


now C 


7-9, 


1n for 


we ca 
the di 
the na 


proper 


the va 


and th 


limp'y 
ſufficle 


act co 


of the 
ds Wen 
exclud 


ſuccee 


ally c| 


accord 


unto t] 
mong | 


and aft 
of the 
Extinct 
but by 
In this 
Or oth 


See; 


— = — — 


— 


— — — — 


- et — 


Tit. IV. „ Succeſſion, cc. - 455 


here mother comprehends grandmother and all other aſcendents of that kind; 
ſo the next degree Was of brethren and ſiſters, &c, 


XVII. The Prarorian law did allo emend this, and firſt brought in the ſa— 


chers, with the brothers and fiſters- german, or of both bloods: and thereafter the 
Tortullian Senatus-conſult, failing the father, brought in the mother egua/ly with 
me ſiſters in their ſhare; but not with the brothers-german, who, if there were 
no ſifters-german, excluded their mothers totally; as if, for example, there were 


4 brother-german, and a fifter-german, the father being dead, the brother had 


the half, and the fiſter's half was divided equally betwixt her and her mother, 
and ſo the mother is preferred to the father's father, and to the defun&'s brethren, 
and ſiſters of one blood; failing thoſe of this degree, the brothers and ſiſters by 
the father's fide ; and theſe failing, the neareſt degree of agnates, in which the 
arity of reaſon inferreth, that as 1n brothers and fiſters, ſo in other collaterals, 
thoſe of both bloods make a nearer degree, than thoſe of one blood; failing all 
theſe, the Prætorian law admits ſpouſes to be heirs, each to other, the huſband 
to the wife, and the wife to the huſband ; and laſtly, the fiik takes place as laſt 
heir. : Hy her 


XIX. But the Emperor Juſtinian, by the Novel Conſtitution, 118. cap. 4. took 


| off all diſtinction of agnates, and cognates, and brought in the mother equally 
with the father; with what reaſon or approbation, we have touched before v. 

This is the ſum of ſucceſſion by the Roman law (wherein there is no diſtinction 

of moveables or immoveables) and which takes up no ſmall part of the body of 
the civil law, and writings of lawyers; wherein to inſiſt particularly, would raiſe 
a great bulk, unneceſſary for our purpoſe; whereunto, we conceive this ſumma- 
ry may ſuffice. But while the Roman Empire and laws were trampled down by 
the Northern nations, the feudal law aroſe, and doth yet continue with the civil 
law of the Romans, and other nations, by which there 1s a great diſtinction intro- 


duced, in the ſucceſſion, in moveables, and in lands or immoveables, which are 
now of a feudal nature: we (hall therefore go on to the common feudal cuſtoms. 


XX. The feudal cuſtoms are local, and it is hard to find a common rule there- 
in for ſucceſſion, which is variable, according to the diverſity, of place; only, if 


we call to mind what was formerly ſaid, title, Infeftments, (II. 3. 5. & 6.) of 


the diſtinction of antient and proper fees, and of declining, and improper fees; 
the nature of proper fees will hold forth the matter of ſucceſſion therein; for a 


proper fee, being freely granted by the ſuperior to his vaſſal, for military ſervice, 


the vaſſal's perſon being choſen by the ſuperior, and a ſpecial truſt repoſed in him, 


and the I|ke hope of his iſſue, Patrem ſequitur ſua proles: which was at firſt ſo 
ſimpiy done, that entering the vaſſal in poſſeſſion, in preſence of his peers, was a 


luficient conſtitution of his right, and the inveſtiture ſignified then, rather the 


act conſtituting, 7han the writ evidencing the fee; in which caſe, from the nature 
of the right, it is conſequent, i, That none ſhould ſucceed in the fee, but ſuch 
as were fit for the military ſervices; and ſo women, and their iſſue were utterly 
excluded, and all the males ſucceeded equally, 2aly, In proper fees, none could 
lucceed but the lawful iſſue of the firſt vaſſal, whoſe perſon and iſſue was ſpeci- 


 aliy choſen ; among which, firſt the male iſſue of the vaſſal who died laſt infeft, 


according to their nearneſs, do ſucceed with the right of repreſentation ; next 
unto the deſcendents among the collaterals, brothers, and their male iſſue; and a- 


mong thele, the brothers- german, and their iſſue, exclude the brothers by one blood; 


and after brothers, fathers brothers, and their male iſſue; and fo other agnates 


ef the laſt deceas'd, being always of the male iſſue of the firſt vaſſil, which being 
ekumct, che fee cexfeth, and returneth to the ſuperior, not as the vaſſil's heir, 
ut by virtue of that direum dominium, which ſtill remained in the ſuperior. 
n this Courſe of feudal ſucceſſion, there could be no place to the v fſal's father, 
or other aſcendents; becauſe, if the fee were a new fee or conqueſt by the ſon, 


his 


? See above, F 8. B. 7. 
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his father nor his brethren could not ſucceed, as not being of the iſſue of the gg he inhe 
vaſſal: and if it were an old fee, not purchaſed by the fon, hut whereunto he Gig Ice in 
ſucceed, it doth neceſſarily pre-ſuppole the death of the father, and other aſcen. Pot in al 
dents, to whom the ſon could not be heir, nor ſucceed, till they were dead, b % 70 


if the ſuperior receive the ſon upon the father's reſignation, it is not to be held, inces, 
fordum novum, whereby both the brothers, father, and fathers brothers, wou te chil 
be excluded; and therefore if the ſon die without iſſue, and have no brother, the ring tha 
father onght to be preferred to the father's brother, being ſtill of the blood of th province 


firſt vaſſal. But when by the courſe of time, fees declined from the proper m. general 
ture of antient fees, and the inveſtiture did expreſs the tenor, and ſpecial nature 4 Engl 
thercof, the tenor of the inveſtiture became the firſt rule of ſucceſſion in ſuch 1 nach!: 
fees, and came in place of the teſtament or will of the defunct; for, ſeeing the | ative, 
vaſſal could not alter the ſucceſſion, without conſent of the ſuperior, he could much a: 
not effectually teſt thereupon. : i, tu cy in 
XXI. In the next place, what is not the expreſs will of the vaſſal, and the ſu- and exc 
perior by the tenor of the inveſtiture, is regulated by their conjectured will, from do neve 
the nature of the fee, and propinquity of blood: ſo if the fee be originaly ie, t 
granted to a woman, her iſſue female ſucceed, as well as the male; or if the be by ©! 
redaends be not military ſervice, but money, grain, or ſervices competent to « s ou 
woman, or manual ſervices, wherein there is no choice of perſons, as 7illing, Et, fund ne 
and ſo generally fees holden blench or feu, in all theſe women may ſucceed; be- oon ſot 
cauſe they are not excluded by the nature of the ſervice. 2. If the fee be grant. WWW 51 
ed to heirs whatſomever, not only doth the iſſue of the firſt vaſſal, but all other | divided 


his lawful heirs, or the lawful he.rs of the laſt deceaſing vaſſal, whether of the which 
iilue of the firſt vaſſal, or not, do ſucceed: and now fees being ordinarily acquired immove 
by fale, excambion, or the like onerous titles, feuda ad inſtar patrimoniorum ſunt called | 
redacta ; heirs whatſoever are commonly expreſt, and if they were not, they WW called 
would be underſtood ; for that which is ordinary is preſumed. _ W cuting 
XXII. The courſe of feudal ſucceſſion, hath given the prerogative of primo- here ſu 
geniture, to the eldeſt male of the neareſt degree to the defunct vaſſal, who ei- | which 
ciudes not only the females of that degree, but the males alſo, and their iſſue, not law art 
only among us, but in Erg/and, France, and moſt other nations, which is more lubuit, 
cConſonant to the nature of feudal rights, that the fee be not made inſufficient to and ſo 
maintain the vaſſal, and that many vaſſals be not ſubſtitute in place of one. Before and pa 
ve deſcend to our own cuſtoms, it will be fit to conſider the juſtice and ex- * orderly 
pediency of this common cuſtom in feudal ſucceſſion, the lawfulneſs of pr not hei 
mogeniture, will be eafily evinced from what hath been ſaid already upon ſuc- WM aw 
ceſſion, wherein the will of the-proprietor is the rule even in equity: and though but he 
he be naturally obliged to provide for his own, that perſonal obligation reacheth s {or 
him, but not the inheritance, nor doth it oblige him to make theſe to ſucceed, accord 
but to give them competent proviſions; and therefore the judicial law, which Wi ſome t 
is the poſitive law of God, evidenceth ſufficiently the lawfulneſs, and in ſome which 
caſes the expediency of altering the natural courſe of ſucceſſion ; and therefore, “ ye 
not only the male iſſue is thereby preferred to the female, but all the females ate une /, 
utterly excluded, except daughters, that the inheritance may remain within the whole 


; 6 ; | . | = Es | ; 2 ö { 
tribe; and the preference ot males is, becauſe females are leſs fitted for manage Who 4 


ment of lands, and therefore ale to have a portion, which the judicial law calleth 
the Dowry of Virgins. = BD e 
The expediency of primogeniture, is partly public, and partly private: the 
public expediency is, that the eſtates of great families, remaining intire and un- 
divided, they, with their vaſſals and followers, may be able to defend their coun- 
try, eſpecially againſt ſudden invaſions; for with us in France, | oland, and in ma- 
ny other places, the great families are the bulwarks of their country; having 
means to maintain themſelves, and their followers, for ſome time, without ſtand- 
ing armies, conſtant pay, and ſubſidies. The private expediency is, for the pre- 


ſervation of the memory, and dignity of families, which, by frequent diviſion 5 
ene . NN the 


Fit. IV. Succeſſion, GC. 457 
he inheritance, would become deſpicable or forgotten. Primogeniture taketh 
lice in Germary and France, in proper fees like unto our ward-holdings, but 
WW... in allodials and lands holden freely, or for cane or rent, Guidelinus de jure 
7 // no, lib. 2. cap. 13. relateth, that, in many of the German and Frencb pro- 
E.inces, the male gets two third parts, and the females one; in other provinces 
the children of the firſt marriage, ſucceed in all the lands the parents had, du- 
ring that marriage, and fo in order the children of after-marriages ; and in other 
-encraily, baſtards are not admitted, even to the ſucceſſion of their mothers; and 
nn Lecland, though primogeniture have the prerogative by the common law, yet 
nach an exception of the cuſtom of Kent, where primogeniture hath no prero- 
| oitive, and therefore that cuſtom is called the Gab kind of Kent, which 1s as 
much as © to give to all the kind,” The cuſtoms of England and Germany are con- 
triry in this; that, in Germany, parents come in, in the next place after deſcendents, 


do never ſucceed ; ſo if the defun& have no iſſue, brothers nor ſiſters, nor their 
ide, the father's brother ſucceeds, and excludes the father, though his relation 
be by the father, and be much further diſtant than the father; and it ſometimes 
falls out, that the uncle ſucceeding, dying without iſſue, the father of the de- 
| {un ne; lea ſucceeds his brother, and lo accidently and mediately ſucceeds to his 
W own lon, | BT SET en Eo 

III. To return to our cuſtoms in ſucceſſion, in reſpect of the matter, it is 
| divided in two branches, the one is of moveahles, the other of immoveables, 
| which do as much differ, as do the cuſtoms of divers nations; the ſucceſſor in 


called heritable rights, and that part of the moveables which belongs to the heir, 
is called heirſhip- moveable. The ſucceſſor in moveables, from the office of exe- 


here ſummarily, at one view, ſet forth the whole matter of ſucceſſion with us, 
| which we ſhall more fully and diſtinctly follow in the enſuing titles. Heirs in 
law are called univerſal ſucceſſors, quia ſuccedunt in univerſum jus quod defunctus 
| babuif, they do wholly repreſent the defunct, and are as one perſon with him, 
and ſo they do both ſucceed to him active, in all the rights belonging to him, 
and paſſive, in all the obligations and debts due by him; and when they do not 
orderly enter, they become ſucceſſors paſſive, liable to the defunt's debt, but 
not heirs active, having power to claim his right, till they be entered according 
to law : other ſucceſſors are called ſingular ſucceſſors, as aſſignies and purchaters, 
but heirs only are univerſal ſucceſſors: and now, when heirs are of divers kinds, 
% {ome in moveables, ſome in lands and other heritable rights ; and of theſe, 
UACording to the inveſtiture, ſome ſucceed to lands provided to heirs of line ; 
lome to lands provided to heirs-male ; ſome to lands otherwiſe tailzied ; in all 


c/n jus, is uncerſtood the whole right, not ſimp'y, & in ſolidum; but the 
Whole rights of ſuch a kind, either in ſolidum, or at leaſt fro rata parte, as he 


füccecceih 14 uni 


AXIV, As to moveables, we ſhall not repeat, what hath been faid, title, Real 
Ry be, (A. 1. 2. & 3. & 4.) of the diſtinction of heritable and moveable rights, 
Reiter goods or moveable debts ; but ſhall only hold forth, what becometh of 
I here was thereby a communion of goods, betwixt the defunct and the other 
"ox which, being diſſolved by death, the ſurviver may withdraw the r {Lare, 
nil (hace is eſtimated by the condition of the family at thut time; for if, in the 

9 


5 2 


ſhare 


provinces and cities, the youngeſt fon ſucceedeth in all, excluding the reſt; and 


and exclude brothers and ſiſters, and all other collaterals ; but in England, parents 


| immoveables doth only retain the name of heir, and therefore immoveables are 


gone 1 — 
— 2 


cuting the defunct's will, expreſs, or preſumed, is called executor. We ſhall 


hich ſome heirs ſucceed alone, and in ſolidum, ſome ſucceed in parte & {ro ra- 
a: yet all may be ſaid to ſucceed in wniverſum jus qued defunflus babuit : By u- 


. i 8 — , - 5 ; K 
Mable rights, after the owner's deceaſe. And, firſt, if the defunct be marri— 


there were a huſband, a wife and children not foris-familiated, the wilc's. 
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ſhare is the third ; but if there were no child unforis-familiated, the wife's ſhare 
is the half, which is not properly a ſucceſſion, but a diviſion, The firſt degree 
of ſucceſſion, in moveables with us, is by the will of the deſunct, by his teſt. 
ment, or codicil, whereby the defunct may name executors, and diſpoſe of his 
moveables, either in part, by particular legacies, or in whole, by an univerſa] le. 
gacy, whereby, in effect, the univerſal legatar is inſtituted heir in the moveables; 
and if the executor nominated, be not allo univerfal iegatar, he hath but an of. 
fice, and is not heir for himſelf, but in name, and to the behoof of the legatar, 
and hath but a „dei commiſſum of the moveables, and ſo is but heres fidei commiſ. 
ſarius, obliged to reſtore to the wife, bairns, their neareſt of kin, and to pay 
creditors ſecurdum wires inventarii, and what remains free, to the legatars. Theie 


| legacies, whether particular or univerſal, do immediately tranſmit the right to the 


| legatars, and their ſucceſſors 4: the ſolemnities of teſtaments, or legacies, are 
very plain with us, but we ſhall leave them to the title Executry. 7 
The will of the defunct is reſtrained with us, in three cafes; the firſt is, Ba. 
ſtards cannot at all teſt, or leave legacies, unieis they be legitimated, or have 
power from the King of making teſtament, or have lawful children. 2dly, A 
father is bound up in reſpect of his children in his family, which are not foris-fa- 
miliated and provided for, theſe having neceſſarily their portion natural, and bairns 
part of gear, wherefrom their father cannot exclude them by legacies, or other- 
Wile, as by donations, in contemplation of death, or any other gratuitous deed 


done on deathbed ; ſo an aſſignation to a moveable bond granted on deathbed, 


was found null as to the relict and bairns part, Sti. aſſignations, Pyrie contra 
Ramſay *. Yea, it was found, that the gift of money by the defunct, out of his 
oven hand, on deathbed was null as to them, bid. Moncricff **, The like of an 


aſſignation (on dearkbed) to a confident perſon, to the behoof of the defund's 


bairns, which was found not to prejudge the relict's third, July 10. 1628, Cant, 
And therefore a father hath only power to diſpoſe upon ſuch a part of his goods, 
which are thence called dead's part, whereof, it he have a relict, and bairns in 
the family, the bairns part is the third, the relict's part is alſo a third, and fo the 
defunct's part is only a third; but if there be no reli&, then the bairns part is the 
half, and the dead's part is the other half; but if there be neither wife nor bairns, 


the defunct may diſpoſe of the whole, as perſons never married, or wives upon 
whom the e is no reſtriction, though they have huſband or children: the reaſon | 


of this reſtriction is, that the natural obligement for proviſion of children, of 


which betore. is extended only to the immediate children, and not to grandchils- 
ren, neither doth it reſtrict the mother, but only the father *, for they may diſ- | 


| Poſe of their ſhare of the huſband's moveables ; or if they acquire, or ſucceed 
to any moveables, in viduity, they may entirely diſpoſe tliercof, though they have 


children; if legacies exceed the defunct's own part, then they abate proportional- | 


ly, unleſs there be a preference granted by the teſtator, or a privilege by e, 


_ whereof I know none with us, for even a legacy ch fuas cauſas, viz. a mortifica- 


tion to a kirk, was found to have no privilege, but it and other legacies ſuffer- 
ed proportional deduction, ſeeing they exceeded the dead's part, Ju 6. 103% 
Morro. The third reftriction of the /,] defuncts, is in favour of their heirs 
of line, heirs having the {ole intereſt in heritable rights, are, by our cuſtom, juſt 
ly excluded from coming in with other children in moveables, except that wil. 


is called heirſhip-moveables, which is the beſt of every kind of moveable, wherc- 


in the defunct's will cannot prejudge the heir. 


The ſecond member of ſucceſſion in moveables is, from the inteſtate ; {0 that | 


failing the defunct's will, with the reſtrictions aforeſaid, the neareſt of kin 15 
intereſt, both in the defunct's moveables, and office of executry; and tho lun 


* This deciſion is not found in Sporiavoed, The doctrine is, however, proved by other deciſions, Ju 8 
i970, Mitchel; March 15. 1083, Sandilands, | 
This deciſion not found, The doctrine is proved by a diviſion, March 15. 1634, Brown 

1 See below, III. 8. 38. r See below, III. 8. 43. & 50. & 52. 


TI 
clair 
part 
plac: 
15 NC 
fem: 
plact 
mov 
their 
inteſ 
degr 
gern 
liter 
laſt * 


tati0! 


of ar 
clauſ 
they 

Cale { 
belon 
there 
ſuch 

are d 
a thit 


| beari 


credit 


not fc 
been 
of co 
nor re 
ploy t 
a pro 
Tok 


herita 


from 


be ex 


I 
before t 
: dee 


Tit. IV. Succeſſion, Rc - 459 


claim not the office, yet they have a right to the goods, leaving a third of dead's 
art to the executors, for adminiſtration of the office. Theſe neareſt of kin take 
lace in order, All the neareſt degree, male or female, come in equally, and there 
is no right of repreſentation in moveables. The firſt degree is children, male or 
female, with whom grandchildren come not in. by right of repreſentation, in 
ace of their defunct parents: ſo children have 740 intereſts in their father's 
moveables, /g. their bairns part, wherein their father cannot prejudge them, and 
their intereſt as neareſt of kin, whereby they ſucceed to the dead's part, in ſo far as 
inteſtate. Next unto children are grandchildren, or any deſcendents of the neareſt 
degree. Next unto theſe are brethren and ſiſters, wherein brethren and ſiſters- 
zerman, or by both bloods, exclude thoſe by one blood. Next unto brethren and 
{ers are their deſcendents, in the neareſt degree, without repreſentation. And 
laſt are the neareſt degree of agnates, male and female jointly, without repreſen- 


have no ag/zafes or others, who happen de facto to have no children or agnates, 
their goods become caduciary, and are confiſcated to the King as laſt heir, or by 
reaſon of baſtardy ; of which before, title Confiſcation, (III. 3. 42. et jeg.) 

In the ſucceſſion of moveables the ſame goods or debts are not in all caſes ac- 
counted moveable, fince the act of Parliament 1641, renewed Farl. 1661, cap. 32. 


by the deſtination of the annualrent (which, being perfected by infeftment, is an 
immoveable and heritable right) are declared to fall under executry, and ſo to be 
moveable ; and yet by the ſaid ſtatute, the reli and fiſk are excluded. The rea- 
ſon expreſſed in the ſtatute is, becauſe the obligement upon the debtor to pay 
annualrent, is for the profit of the creditor ; and not a deſtination of infeftment 
of annualrent in favour of the heir, to exclude the bairns: and therefore ſuch 
clauſes make not ſuch ſums heritable as to the bairns, and neareſt of kin, unleſs 
they bear an obligement to infeft the creditor in land or annualrent: in which 
caſe they are properly heritable, and belong only to the heir, but if not, the ſame 


there ariſes a different diviſion of moveable ſums, falling under executry: ene of 
ſuch as were moveable before the ſaid act, which, if there be a wife and children, 
are divided in three: whereof the bairns part is a third part, and the dead's part 
a third, and the wife's part a third. Another in the ſame teſtament of bonds 


the one half is the bairns part, and the other half the dead's part, and the re- 
lict hath no part being excluded; the f is alſo excluded: ſo that in caſe of e- 
(cheat, ſuch ſums are not moveable, and fall not under eſcheat. ED 

Vet, if ſuch debts become ſimply moveable by a requifition or charge, or by 
the death of the debtor or creditor, before the term of payment of annualrent *, cr 
other wiſe, they remain in the ancient condition; and the ſtatute doth not exclude 
the fiſk and relict. But where a charge could not be given, through the debtor or 
creditor's death, and there was no requiſition proviced, a decreet for payment was 
not found to make the ſame moveable, as it would have been if the bond had 


of corroboration for the ſame ſum, executors weie excluded, which no change 
nor requiſition doth alter; but it is ſtill preſumed, that the debtor would re-im- 
ploy the ſum in the ſame way to his heirs excluding executors. And theretore 


theſe would make it moveable as well as a requiſition or charge, if it had been 
heritable by a clauſe of infeftment, July 12. 1676, Chry/ic. It is alſo conſequent 
rom the laid ſtatute, 1. That ſuch bonds bearing clauſes of annualrent, may 
be exhauſted by lite debts due by the defunct, beating a claule of annual- 

| | | rent. 


1 f the creditor died before the term of annualrent, his executors ſucceeded to the bond ; if the debtor died 


"© that term, his executors, not his heir, were liable to pay the bond, Fly 29. 1030, Carnouſie. 
dee below, III. 8, 32, | 


tation *. If there be no deſcendents, or agnates, as in the caſe of baſtards, who can 


whereby bonds bearing annuairent, which before in all reſpects were heritable, 


belongs to the bairns and neareſt of kin, excludendo fiſcum et rehfam ; whereby 


bearing annualrent, which if there be bairns, is diviſible in two parts, whereof 


been heritable, by a clauſe of infeftment: and that becauſe, by a poſterior bond 


i procels and decreet for payment, was not found to make it moveable, tho 
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rent. 2. It is conſequent, that the executor will get no relief againſt the heir 
of debts bearing a clauſe of annualrent, without a clauſe of infeftment, in ſo fi 
as there are ſuch debts in the executry, but the heir will have relief thereof againſt 
the executor. 3. It followeth, that debts bearing a clauſe of annualrent, and no 
clauſe of infeftment, will not exhauſt the relict's part; becauſe, as ſhe is exclu. 
ded from any ſhare of ſuch debts due to her huſband, ſo ſhe muſt be free of 3. 
ny ſuch debt due by him, as was found, Dec. 23. 1668, M'Kwmzie t. 

XXV. Succeſſion in immoveable and heritable rights, proceeds wholly in 3 
different manner: for ſucceſſion in moveables is more near to the courſe of na. 
tural ſucceſſion, and to the civil law of the Romans, eſpecially their ancient and 
middle laws; but the ſucceſſion in heritable rights agreeth more to the recent 
feudal cuſtoms of molt nations, whereby primogeniture is eſtabliſhed, for the ho- 
nour and preſervation of nobie families, and in them for the good and ſafety of 
their Kings and countries. 5 N 

XXVI. Succeſſion in moveables and heritables do mainly differ; Firſt, That 
in moveables the expreſs will of the defunct, by his teſtament, legacies and do- 
nations, in contemplation of death, have the firſt place, but in heritable rights 
they have no place at all; yea, no perſonal contract, or obligement of the far, 
can have any effect in prejudice of his heir, to take from him any part of the 

heritage, directly or indirectly, by legal purſuits thereupon, if the foreſaid per- 
ſonal right or contract was done in ci α ritudinis upon the fiar's deathbed, 
Jan. 7. 1624, Schaw. And tho' the fame diſpoſition or contract were made in 
the fiar's health, or /zegze pcuſlie, it oth not alter the ſucceſſion, unleſs it be in 
the inveſtiture, tho', as being of itſelf or having in it virtually a perſonal obli- 
gation, it may by proceſs compel the fiar, or his heir, to denude themſelves, and 
to obtain new infeftments conform thereto ; as if by contract a party be provi- 
ded to be the contracter's heir, in whole or in part; this proviſion doth not make 
that party heir in any right, whereupon infettment hath followed, which on!y 
properly are heritable rights: neither can that party be ſerved heir of proviſion 
to the contracter thereupon ; yet the contracter may be compelled to take his 
right accordingly to himſelf, and 79 theſe heirs of proviſion; which if he hath 
not done, his other heirs may be compelled to enter, and to denude themſelves 
in favour of that party provided to be heir, conform to the contract; but diſpo- 
ſitions, obligations, or contracts of any heritable right, made on Ceathbed, are 
null and reducible, in ſo far as may prejudge the heir. If the diſponer's ap- 
parent heir be not entered heir, as charged to enter heir, he will be liable, and 


after horning againſt him the right may be adjudged from him; but if he can- | 
not enter heir, upon his renunciation the right will be adjudged, whereupon in- 


feftment will follow. 5 - | 

XXVII. The privilege of hcirs, not being prejudged by their predecefiors 
deeds done on deathbed, is, (as moſt of our laws) by ancient cuſtom, time out 
of wind, and not by ſtatute or written lawn; for tho' the book called Regin 
DMojrſfeatem, treat thereof, yet does not introduce it, and it hath been complicd by 
| ſome ſtranger, who hath not fully known our law, but, by miſtake, hath reſol- 
ved moſt cates by the cuſtoms of other nations, ctpecially of Englard. I he reawn 
of this cuſtom may be conjectured, not only from the nature of feudal rights, not 
diſpoſable by teſtament but only by inveſtiture, but alſo'for public utility; bee 
perſons on deathbed are weak, the mind being eaſily affected with the trouble 0 
the body, and fo is ealy to be wrought upon by inſinuations or importunſies 
to Co deeds contrary to their intereſt and former reſolutions, eſpecially by the Po- 
pi clergy, who having, for their own corrupt ends, forged purgatory and pray- 
cis for the dead, the power of indulgence and pardon of lins, did thereby de- 


ceive the Chriſtian world, and obtained, effecially upon deathbed, ſo large dona- 


| 2 ES ; 1 7 e- 
tions to their clergy, to the prejudice of the donatar's lawful heirs ; which ther 

fore our ancient cuſtom hath witcly provided againſt. | 

| | | 8 | 

XXVIII. The 


See below, III. 8, 47. See below, IV. 20. 37. et /g. 
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XXVIII. The main difficulty is, in what caſes the law accounteth parties to 
he on deathbed, or when they are in health, and liege pouſtie; for theſe are the 
two oppolite terms of law, liege pouſtie or deathbed : for clearing whereof, theſe 
oints muſt be conſidered ; 1. Whether it be neceſſary to prove, that the de- 
funct before the deed in queſtion, had contracted diſeaſe, or become ſick; and 
whether it be neceflary to condeſcend and inſtruct the ſpecial kind of ſickneſs, as 
that it Was morbus ſonticus, or a diſeaſe affecting the whole body and brain; or 


ir the keeping the houſe, and the party's dying before he went abroad, be ſuf- 


fcient to infer preſumptive, that he had contracted the diſeaſe whereof he died 
o ſoon as he kept the houſe. 2. Whether a contrary probation of the party's 
being in health, be ſufficient ; as that he was of a ſound judgment and memo- 
ry, and kept the ordinary time of putting off, and on his cloaths, and of eating 
and drinking, as when he was in health; or if writing ſecurities that require 
clearneſs and diſtinctneſs of mind, be ſufficient ; or if doing his ordinary affairs, 
making bargains and accompts, tryſting for others or himſelf, playing at cards or 


other games within doors, giving evidence of being merry, be ſufficient to in- 


ſtruct health and liege porffre, 3. If ſickneſs contracted be preſumed or proved, 
whether there be neceſſity to prove the continuance of the ſickneſs till death, 
or that the defun& died of that ſickneſs, or if the ſickneſs once contracted be 
preſumed to continue, unleſs convaleſcence and recovery of health be proved. 
4. Whether liege pouſtre by convaleſcence, be ſufficiently proved by the defunct's 


go to the market-place, or to the kirk, tho' there be no convention nor congre- 


gation there; or whether it be requiſite, that going to kirk and market be when 
there are meetings conveened there, or in market-time. 
caſe ſupportation being proved, it is more pregnant and preferable to the probation 
of walking freely, and by what acts ſupportation is inferred, whether by helping 
the defunct by the oxter, or by his elbow, or by his hand, be ſufficient, or if help- 


ing up ſtrairs, or down ſtairs, to and from his horſe, or upon a ragged way, or 
whether being helped by a ſtaff, will infer ſupportation. 6. Whether going free- 
ly to kirk and market unſupported, may be taken off by any probation, that not- 
withſtanding thereof, the ſickneſs continue whereof the defunct died. 7. Whe- 


ther convaleſcence and liege pouſtie may be proved by any other acts, than going 


unſupported to kirk and market, or if equivalent acts ma 


going abroad about the houſe unſupported be ſufficient. 
Deathbed is of ſ. 


o great importance with us, as reaching the eſtate and heri- 


y be ſufficient; and if 


tage of parties, that the Lords have been very careful for clearing and fixing the 
ame, that it may not be under uncertain conjecture or probation ; and where- 


a8, by an ordinary act of litiſconteſtation, the purſuer might prove his reaſon of 


deathbed by any two habile witneſſes, or the defender might in the fame man- 


ner prove the going abroad to kirk and market, or acts equivalent in defence; 
or the 


ne purſuer might prove ſupportation by way of reply, and all by any two 
habile witneſſes: yet the Lords have taken a far more {ecure way to allow pro- 
bation to be adduced hy either party, concerning the condition of the defunct, as 
to his fickneſs or health, and concerning his going abroad thereafter, and the 
manner thereof; whereby neither party hath the choice of the witneſſes, to be 


. a capacity to influence them, but either party adduces witneſſes, and there is 
Carce an 
ruth comes to clear and evident li 


ght, and the probation ſtands in place of litiſ- 


dation for albeit it bear to be before anſwer to the relevancy, and that 


a N % * | x b | 
zer the probation is cloſed, they are permitted to reſume the debate as to the 


rele „ i 35 
-YAancy, as to ſuch points as they deſire chiefly to be noticed, and wherein 


ve that ſufficient probation is adduced, (which probation was cloſed, 
ot be debated upon, how far any point was proved, which was on- 
proper to the Lords to conſider with cloſs doors V; but ſince the act of Parlia- 

6A 3 


dee act 26. P. 1693, appointing cauſes to be adviſed with open doors. 


nd might n 
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5. Whether in that 


y one un- examined, who knew any thing of the matter; ſo that the 


— - A; — * — 
e — . * 
1 nd . 2 X 9 is 

4 N = 7 — Dr ne 


\ 
1 
"1 
. 
E 
[ 
" 
9 
my 
* 
wr 

i 
1 
147 
Q 
14 I 5 
1 2 
l 

1 

FN 
. 
yi | o 
1 

i 95 

11 
21 
1 i 
= 
4 

1 

0 

4 N 
1 q 

* 19 

+1 \ 

N 19 
f ? g 
bath 

b o 

Fl . 

8 : 4 
3.0. % 

19 

2 

N 
T 

Ni 

Fin . 
44, 34? 4 
N. 

45 1 
It \ 
F : 

9 N 

9 
57 1 q 
wy 4 4 
* 1 
4 
rl = 

Ir 
- 19 

3 1. 

. 4 l 

= <F'\ 

. 1 
74 I 
+ { 

is; 7 

14 
" 

1 [9 

By! i 
+ i 
WlT ho 
1 * 
l 
: 

tut q 
- \ 
1 \FY 
WH | | 

8 w 
+, n 
$414 

* 
57 
we? - 

4 1 29. 
* * 

118 
51 F 
2.28 

14 1. 
149 
HI F- 
=y 7 

5 

{ 11 

198 = 
l 

ain f 

N 

1 

EY 2 

6 4 

i 
4.5% Wh 

SE 
$f * 

e 7 
1 
7 * 

1 

1 

"= * 

1 ; X 

l 

I 1 

8 "42 7 

8: 

Rf 7 

. 
6 

Ar. » 

- 

5 n 
1B». 
OF $ 3 
#4 
Af; $ 
M3 I, 
r 
* 072 
1 
"a 12 

4 bl 

1 

{54 

255 

5 

* *y 

AE 
* 

Bil 

2 

4 
ns 
5 
F | 

Me 
Abs 
© BR 
2 5 

„ 

5 

bY 

1 
4 

* of Ig 
REEF 
22 

! 4 

10 * 

— 

Tt RSS 
. 

\ 10 


N 


— — 
— * 
3 

er 
4 ———— 


462 uſtitutions of the law of Scotland. Book Ill. IM Tit. 


ment for publication of teftimonies v, the advocates pitch upon the witneſſes for As | 
each point, which they ſuppoſe proved, fo the Lords need read no more, as they do the CO! 
in advifing writs, but conſider the clauſes pitched on) yet no new litiſconteſtation it be p 


can be made, or any new fact admitted to be proved, after the probation before an. rafun 
{wer is concluded and adviſed or renounced, unleſs the Lords, ex io et troprig : an 
mou, for clearing of any part of the probation that remains dubious, require fur. of the 
ther, as they may do at the adviſing of any cauſe, even upon litiſconteſtation robat! 
as was found, Dec. 5. and 6. 1672, Clelands contra Cleland. | , The 

To come then to the points propoſed to be cleared: for the firſt point, whe. conval: 
ther keeping the houſe preſumeth ſickneſs contracted, or if ſickneſs muſt be pro- unſup} 
ved, and what kind of fickneſs, Albeit the ordinary ſtyle of the reaſon of redu— | which 


tion bear, that before the deed in queſtion, the defun& contracted the mortal health 


diſeaſe whereof he died; yet it is not neceſſary to alledge or inſtruct, that it was of deft 
muorbiis fonticus, Jau. 7.1623, Schaw contra Gray, Neither that the defunct was bed— be fuff 
faſt when the deed was done, Feb.1.1622, Rebertſon contra Fleming. And albeit the | cipally 
preſumption of the contracting of ſickneſs from his Keeping of the houſe, be not al. cale, t 
vays ſufficient alone, yet it is of great importance, and a ſmall probation of fick- |} not inf 
neſs with it will ſuffice, otherwile it were eaſy to keep all acceſs from the defun& fng h 
of indifierent perſons that might prove his condition, and none admitted but T ſhould 
contrivers and concurrers in the deed: and therefore a deed done by a man in- ioferri 
cloſed for the plague, was found reducible as done on deathbed, as being done hoved 
after the defunct was incloſed on ſuſpicion of the plague, and dying before he being! 
came out; without neceſſity to prove he was ſick or infected when the deed was ariſing 
done, iceing there was no further acceſs for a fuller probation, Feb. 23. 1065, in goir 
Jach. This preſumption doth withſtand a far ſtronger oppoſite probation of ther it 
Health, when the defunct went vat abroad, as was found in the ſaid caſe, Rcberrſom —gecther 
contro Fleming, where it was not found relevant to elide deathbed, that the defunt but ti: 
was in ftrength and ability, to have come to kirk and market; nor that the defunt certain 
put on his cloaths daily, and that any diſeaſe he had was but lent, and not imprdi- WW mectin 
702771 Feous acendis ; as was found in the ſaid caſe, Schaww contra Gray. Neither that | on the 
the defunct lived a year and a half after the deed in queſtion, and was only hin- dete, 
_ Cered to come abroad by a palſy, which troubled his walking, and made him not | ed an 
come abroad, albeit he did all his affairs within doors as-formerly, July 1. 1637. Lor 
| Cranſtcun, And albeit there be remembered a caſe of a diſpoſition, made by David * EXC 
Grohem merchant in Edinlurgh, for a pious uſe to the kirks, that his having on that 
his cloaths, the contriving and writing the whole diſpoſition himſelf, was ſuffei- . or 
ent to elide deathbed, and to inſtruct health; yet the circumſtances of that caſe | * evid 
are not fully known, not being obſerved by any of the Lords, and the deciſon © ture 
hath ever been decried ſince : but, in the caſe of the creditors of Lo. Balmerincc | * diſp 
againſt the La. Couper, for reducing of the diſpoſition of his eſtate to her, which was WF tho 
decided, June 25. 1671, it was not found relevant to inſtruct liege pouſtie ; that, af. yy 
ter the diſpoſition, my Lord made bargains and compts, ſeemed to be merry, and 1 whe 
laughed, kept on his cloaths, kept the table, cams from his chamber to the hall, out 
whiltied to himſelf, and danced *, albeit no particular diſeaſe, but only ſickneſs 2 mac 
was proved. In this caſe it was found, that convaleſcence was ſufficiently probable und 
by going either to kirk or market freely. And, in the foreſaid caſe, Ciclands contr | occe 
Celand, health was not found proved, albeit ſoundneſs of judgment and memo- | pray 
ry was proved; and that the defunct did not only all his own affairs, but tryſted | whe 
for others **, and that he lived two years and a half after the diſpoſition, and | ſitio 


mig 


was in like condition as he had been ſeven years before ; ſo that it ſeems, that! . 
line 


the contracting of ſickneſs be proved, no contrary probation of any acts within | 
doors will be ſufficient to elide the reaſon of deathbed; by all which deciſions, | app 


the ſccond point propolcd is ſufficiently cleared. 1 | : "#4 


* The circumſtances of ſeeming to be merry, whiſtling and dancing are not mentioned in this deciſion. 


*The deciſion does not mention this circumſtance of tryſting for others, 
vw See act 18. P. 1686, for publication of teſtimonies, 


* See 


Ti. IV. Succeſſion, &c. 55 


Is to the third point propoſed, Whether ſickneſs being proved once contracted, 
the continuance thereof till death muſt be proved. It is commonly held, that if 
be proved ſickneſs was contracted, and that death followed, probatis extrem!s 
ſununtur media ; and ſickneſs once being proved, is preſumed to continue, o— 
ian it were ſcarce poſſible by a poſitive probation to inſtruct the continuance 
of the ſickneſs till death, and this is only Fræſumptio juris, laying the burden of 

obation upon the party that alledges convaleſcence. 3 

The fourth point for proving liege pouſtie; either, that there was no diſeaſe, or 
onvaleſcence; if there had been a diſeaſe, by going freely to kirk and market 
anſapported, is the ordinary and unqueſtionable defence againſt deathbed, upon 
which law and cuſtom hath pitched, as the molt public and ſure evidence of 
health and convaleſcence : {o that, albeit the going to kirk and market, were but 
if deſign to validate the deed, yet if the attempt be perfectly made out, it would 
be luffcient; and much more will 47 be allowed, when the going abroad is prin- 
cipally to hear ſermon, or for devotion, or about affairs to the market: in which 
caſe, taking the party by the hand, or helping him at a ragged ground, would 
not infer ſupportation, there being no defign of cautiouſneſs in the party, but u— 
inc his ordinary way; as if a gentlewoman accuſtomed to be led by the hand, 
ſhould go fo led to the kirk or market, by reiterated acts it might be ſufficient for 
inferring health or convaletcence ; but if it did appear to be upon deſign, the be- 
hoved to forbear the prerogatives of her quality, and go freely alone without 
being led; or if an old man, infirm by age, or any defect in his legs or feet, not 
ariſing from inward ſickneſs, ſhould be helped in difficult places, in reiterated acts 
in going to kirk and market, without deſign. And as to that qualification, whe- 
ther it be ſufficient to go to the kirk or market- place, or at the congregation, or 
gathering at the market, I have not obſerved it particularly debated or decided, 
but that parties, when they went to the kirk, ordinarily went to the prayers, and 
certainly it is the moſt ſecure way, that the going be to the congregation, or 
meeting at the market, otherwiſe pickt out witneſſes, may be choſen to wait up- 
on the party to the kirk or market-place, which, in many caſes, will be very pri- 
vate, and will not expoſe the party to public view. Therefore the Lords publiſh- 
ed an act of Sederunt, Feb. 29. i692, of which the tenor follov's *: * The 
Lords of council and ſeſſion, taking to their ſerious confideration, that the ex- 
c excellent law of deathbed, ſecuring mens inheritances from being alienated at 


. 


* or mai ket be not done, in ſuch a public and ſoemn manner, as may give ſome 


evidence of their re-convaleſcence, without ſupportation, or ſtraining of na- 
ture: and ſeeing ſome may think it ſufficient, if parties after tubicribing ſuch 
diſpoſitions, come to the church at any time, and make a turn or two therein, 


(. 
cc 
. 
et 
any merchandiſe. privily in a ſhop or crame, or come to the markt- place, 
when there is no public market, and all this performed before their own pickt 


out witneſſes, brought along by the party, in whole favour the diſpoſition is 


Ce: 


under the view and conſideration of other indifferent perſons, as can be: the 


prayers, morning and evening in the church, in many places, to which thoſe 
who apprehended any controverſy might ariſe upon the validity of their ditpo- 
ſitions, were accuſtomed to come at the time of prayer, and ſome thought they 
might come to the church, though there were no publick meeting thereat, 
ſince theſe public prayers were not accuſtomed, and to take inſtruments of their 
*Ppearing there. For remeid whereof, the Lords declare, they will not ſuſtain 
2 uch parties going to church and market, Where it is proved that he was 
lick before his lublcribing of the diſpoſition, quarrelled as done 772 lecto, unleſs 

e | | cc it 


« 


* ee below, IV. 20. 42. 
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that time, may happen to be fruſtrated and evacuated, if their coming to church 


though there were no congregation at the time; and likewiſe, if they make 


made, that the ſtate and condition of his health or fickneſs, may be as little 


occaſion of which miſtake might have been, that formerly there were public 
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« it be performed in the day-time, and when people are gathered together in th 
„church, or church-yard, for any public meeting, civil or eccleſiaſtic; gr Ws, 
«© people are gathered together in the market-place, for public market: and * 
<« ther declare, whenſoever inſtruments are taken, for the end foreſaid of 
« ſaid infirument do expreſsly bear, That it was taken in the audience | 
« of the people gathered together, as aforeſaid ; otherwiſe the Lords 
« no regard to the faid inſtrument.” 1 

The fifth point concerning ſupportation, is the ordinary reply againſt 
broad; and as hath been ſaid, it is ever to be conſidered, whether the act appez 
to be of deſign or not; and that, if the acts be reiterated and of courſe, 10 
that was ordinary for the defunct in taking of help, when he was in unqueſtiot. 
able health, will import ſupportation; and therefore in the caſe, Pargilleis, deci. 
ded, Feb. 26. 1669, it having been proved that the defunct was a very old mar 
and that after the diſpoſition quarrelled, he had ſeveral times come to Calder, ang 
done affairs there; and that he went up from the market- place, in the market. 
time, to the place of Calder, being a ſteep way, borrowed money from the Lord 
Torphichen, told and received the ſame, which was found ſufficient; albeit he 
was helped up ſtairs and down ſtairs, and was helped to his horſe, and from his 
horſe, and his man led his bridle, and that he had a ſtaff in his hand. But when 
the going to kirk and market, is upon deſign, the leaſt defect in the exact per- 
formance, will render it ineffectual; and ſo in the caſe of the diſpoſition made 
by the Lord Cornper, June 25. 1671, it having been evident, that it was of deſign to 
validate the diſpoſition, that the next day after the diſpoſition my Lord went to the 
market at Corper, the laying his hand upon Thomas Ogiiuie's hand, who walked by 
him, and that only at ſometimes, and in ragged places where he was accuſtomed 


and View 


to take any walking by him by the hand before: yet ſeeing he put nature to the 


utmoſt reach, to manifeſt health by that act, and could not fully perform it, it 
was not found ſufficient ; but he was found to be ſupported. And in the caſe 
 Clelangs contra Cleland of Faſtin, Dec. 5. and 6. 1672, the defunct finding that his 

diſpoſition was quarrelled, and ſtopped at the exchequer, as being done in ldi, 
immediately after he cauſed make a chair, with a fixed footſtool to bear his feet, 


in which he was carried with men, till he came within two pair of butts, or there- | 


by, to the kirk, and thence he walked to the kirk, but there was no congregati- 
on, and returned to the chair, and ſo was carried home; and the witneſſes that 
were about him being examined, whether he walked freely or with help, many 


deponed, that ſeveral perſons having walked cloſs about him, they could not di- 
ſtinctly know; and ſeveral witneſſes having deponed, that he walked freely with- | 


out help, and two having deponed that he was helped by themſelves, his ſo go- 
ing abroad was not found ſufficient ; neither was his being carried in the chair 
found equivalent, as if he had ridden upon his horſe ; becauſe a fick man might 
have required help even upon horſe-back, and would not have been able to have 
ridden freely without help, and yet might have been able to fit in a chair: in this 


case alſo it was found, that ſupportation was more poſitively proved, albeit by 


fewer witneſſes, the witneſſes themſelves being ſupporters. os 5 
As to the fixth point propoſed, whether going to kirk and market unſupport- 
ed, inferreth health, or convaleſcence præſumptione juris et de jure; fo that a con- 
trary probation (would not be admitted), that even then he was fick, and fo conti- 
nued till death, hath not yet been diſtinctly decided: albeit in Pargillei“s caſe it 
was not regarded, that the witneſſes deponed, that Parg!lleis, when he came to 
the market appeared ſick, and continued ſick thereafter ; neither can any conjectu- 
ral probation, in ſuch caſe be reſpected ; becauſe ſqualor morbi, doth ordinarlly 
remain, after convaleſcence, which, if it were ſuſtained, would render that de- 
| fence uncertain and conjectural; ſo that there can be no queſtion, unleſs the pro- 
bation of the being then fick, were poſitive, and pregnant; as if a perſon in a 
Hot fever, wherein there is ordinarily ſtrength enough, ſhould come abroad to 
market, the foam and fury of the fever continuing in his face, or if the ea 
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did groan, and bemoan himſelf, as ſick perſons uſe to do : or, if politive acts im- 
orting ſickneſs be proved, as fainting, or vomiting, which was ſultained in the 
-ocels between Graham of Garvoch and Drummond, Feb. 1692 , in which caſe 
it was proved, that the diſponer ſigned in his bed, and was lick, but immediately 
after roſe, and went to the kirk, and returned unſupported, the apparent heir 
being preſent, which was luſtained, though there was no Congregation, ſeeing the 
heir might have called unſuſpect witneſſes; yet his vomiting in his return was ſu- 
gained, to prove the continuing of his ſickneſs and deathbed. 

Por the laſt point offered to conſideration, whether convaleſcence can be pro- 


geciſion, whereby deathbed hath been elided, upon ſuch equivalent acts; but, on 
the contrary, it was found, in the caſe of the Lord Salion, that his coming to a 
orcen, near his houſe unſupported, and ſtanding there, till he ſaw men play at 
{oot-ball, was not ſufficient: and, in Coper's caſe, his coming frequently with 
ſtrangers to their horſe, and ſometimes going up and down ſtairs unſupported, 
and oft-times going out and walking in his garden, and once to a houſe a quarter 
of a mile off, and all unſupported, were not found equivalent, to going unſup- 
ported to kirk and market. And, in Cleland's caſe, his going ſeveral times to his 


found equivalent to going to kirk and market; yet it cannot be doubted but 
there may be acts equivalent; as if any perſon ſhould go a far journey, 
but the equivalence muſt not ſtand in this, that the defunct did acts, requiring 
as much ſtrength, as going to kirk and market. In reſpect of this difference, 


private acts about his houſe may be proved by a few perſons prompted for 
that purpoſe ; which probation cannot be balanced, with any other for clearing, 


ing a long journey, where there may be had many un- prepoſſeſſed witneſſes. 
Deathbed was not found elided, by riding on horſe- back a journey of about 
hixteen miles, ſeeing the party had a man who rode behind him, and for ſome 
Nor was it reſpected, that, long before his ſickneſs, he had in his teſtament left 
the ſame things in legacy, and therefore was not prevailed upon with importunity, 
ſeeing his purpoſe might have altered after that teſtament, Dec. 11. 1677, Loch- 
Z 5 8 ; LY 

XXIX. As to the extent of deathbed, it doth not only annul diſpoſitions of lands 


able in itſelf, becoming heritable, by a poſterior obligement, to employ it for an- 
nualrent, Nicol, hereditarits actionibus Aytone contra Watſon. Yea, it will annul 
any bond, though moveable, in ſo far as thereupon the heritage may be appriſed 
Or adjudged, Jan. 7. 1624, Scham. But an heritable ſum being paid to the de- 
tunct on deathbed, his diſcharge thereof was not reduced, ex cite lecti, though 
the money was inſtantly given away, after it was received, which was found va- 


Deeds on deathbed will not prejudge the reli, or bairns part, but are null as to 
them, as well as to the heir, as hath been now ſhown „. Deathbed was extend- 
ed againſt bonds, though granted by a father to a ſon, having no other proviſion, 
Which were not ſuſtained, though offered to be reſtricted to a competent portion, 
due naturally by parents to children, July 1. 1637, Lord Crafton Riddel. The 
"«e fe dilprſirion granted for ſatisfying the dejun's debts, and portioning bis 
anger children, tho made eighteen months before his death, «chen he was of a found 


3 mind, 
* | * . | : f 
: This deciſion not found. 


ar the objection of deathbed, that the granter lived 60 days after executing the deed, tho', during that 
e de neither went to kirk nor market; bot that ſuch deeds ſhall ſtill be reducible on proof that, by the ſick- 


nels of which he died, the granter was not, at the time of executing, of ſound judgment and underſtanding. 
ee above, 9 24. het, 


ved otherwiſe, then by going unſupported to kirk and market. I have ſeen no 


harn, and to ſome trees, a pair of Butts from his gate unſupported, were not 


that going to kirk and market, expoſes the party to public view ; whereas other 


that there was ſupport or help, as in the caſe of going to kirk or market, or go- 


part of the way, he was tied to the man; which was found to be ſupportation. 


but affignations to heritable honds, Feb. 24. 1624, Donaldſon. Or to a bond, move- 


ld as a legacy, in ſo far as extended to the dead's part, March 15. 1634, Brown, 


Act 4. P. 1696, it is FIRE WY that 5 to all deeds made after that ſtatute, it ſhall be a ſufficient defence 
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466 Inſtitutions of the law of Scotland. Book Ill 


mind, and did all bis affairs as formerly; ſeeing he <as taken with a palſy in one F bis 


F un. 


dert the debts, Spotiſ. heirs, Heir of Pancaitland contra St. Clair. Vea, death. 
bed was found relevant to reduce a diſpoſition in favour of the diſponer's only 


daughter, in prejudice of the brother and heir-male ; though the diſpoſition 37 
favour of the beir-mate contained a power to alter the tailzie, or diſpone at any 
time in his life, but bore not etiam in articulo mortis, Feb. 25. 1663, Hepburn f 
Huzibie, But where the diſpoſition, containing the power to burden, was neither to 
an heir-male, nor of line, that clauſe was ſufficient to capacitate the diſponer on 
theſe terms to burden, though it mentioned not deathbed, or in articulo artis 
June 22. 1670, Douglas of Lumbſdean. And deathbed was not ſuſtained, to re. 


duce a diſpofition by a father to a ſecond ſon, ſeeing the father reſerved ſuch 2 


ſum, to be at his diſpoſal, in his diſpoſition to his apparent heir, though it menti. 


oned not, at any time in his life, ue 28. 1662, Hay. And now, ſince the 


Lords have frequently decerned aliment to bairne, againſt the father's heirs, having 

competent eſtates, it is like the Lords will allow all proviſions on deathbed, in ſo 

far as they may be competent aliments. „ 
Hlolograph writs without witneſſes, prove not their own dates to have been 


prior to the ſubſcriber's deathbed, and therefore they are preſumed to be on death- 


bed, without which that privilege would be evacuate, it being as eaſy to induce 
a fick perſon to antidate a writ, as to prejudge his heir: but if it be proved by 
witneſſes, that the writ was ſeen and delivered, before the granter contracted the 


| ſickneſs, whereot he died; or if it was ſubſcribed before his ſickneſs, though not deli- 


red; if it was in favour of his children, or had a clauſe diſperfing with delivery, or 
did reſerve his liferent ; the preſumption to have been done on deathbed, will be 
thereby elided. But a diſpoſition to nieces, having been proved to be ſubſcribed, 
before the ſubſcriber's ſickneſs, but blank in the name, was reduced, as upon 
deathbed, becauſe the name was not filled up; aibeit the writer did depone, that 
it was delivered to him to fill it up with the niece's name, ſeeing he filled it not 
up till the granter's ſickneſs, une 22. 1678, Birnies x. But deathbed was not 


found to hinder the recalling of a diſpoſition made by a grandfather to his oye, 
and delivered to a third party in liege pouſtre ; if it ſhould appear, that the delive- 


ry was not ſimply to the behoof of the oye, whereby it became irrevocable, but 
conditionally, that the diſponer might recal it; for evidence whereof, it. was 


proved, by that third party's oath, that the defunct on deathbed called for it, and 


he delivered it; and that the defunct on deathbed delivered two bianks, for di 
viding the right in the firſt diſpoſition, which he delivered, with his ſaid firſt dil- 


poſition to a nottar, and ordered the filling up of the one half to the heir, the 


other half to a ſecond ſon, father to the oye ; but for further clearing, the paity 


to whom the firſt diſpoſition was firſt delivered, was appointed to be re-examined, 


what the defunct expreſſed, when he delivered the firſt diſpoſition to him, Dec. 
9. 1676, Ker. But thereafter, the third party not being found to be examined, 


the Lords found, that there being nothing proved, expreſſed at the delivery, the 


recalling, and the re- delivery did import, that the firſt delivery was not {imple 
to the behoof of the oye, making it irrevocable; but that it was conditional 
to be delivered to the oye, if the diſponer did not recal it ; and that his recalling 
of it for a ſpecial effect, to divide the ſame betwixt his heir and the ſecond 
ſon, was effectual, both againſt his oye to whom he firſt diſponed, and effeQual 
againſt his heir as to the one half, albeit the revocation was on deathbed, ſceing 
thereby the heir had no prejudice, but benefit, being formerly excluded by the 
diſpoſition to the oye, delivered in liege pouſtie, Jan. 25. 1677, inter eoſcem. 
XXX. Only free deeds on deathbed are thus reducible; for if there were an e- 


quivalent cauſe onerous, which was truly employed upon the defunct, or m'g" 


ale 


® In this caſe, the order for filling up the name of the nieces in the blank, was not given till after the 


granter's ſickneis. 
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ae the heir, it is not to the heir's prejudice, and ſo not reducible; thus the rea- 
on of deathbed Was elided, becauſe the bond quarrelled was offered to be proved 
fr furniſhing truly delivered to the defunct, July 13. 1032, Pollock, The like 
ok a diſcharge granted by a baſtard, after he was infected of the plague, againſt 


the donatar of the baſtardy, Nov. 22. & 23. 1609, Mar. In all theſe, witneſſes 


ire ſuſtained to prove the caufe onerous in the writ. And likewiſe a bond 
-anted on deathbed, being proved for a cauſe onerous in part, . drugs, and 
ſervice to the defunct on his deathbed, was ſuſtained pro tanto, and reduced for 
the reſt, Jan. 7. 1624, Schaw, But a liferent oranted to a wife on deathbed, and 
a liferent-tack of teinds of the lands liferented, were not reduced, Habe, 7cinds, 
Ja. Dunlop contra L. Dunlop. The reaſon whereof is obſerved to have been, be- 
cauſe the huſband before ſickneſs was bound to infeft his wife in lands, or annu— 
arent equivalent, Nicol, de hareditarns a&tonibus inter ecfdem *, 
XXXI. As deeds on deathbed prejudge not the heir: fo deeds in teſtaments, 
though done in /zege pouſtie, have no more effect than on deathbed. And it is 
not babilrs modus, by teſtament to diſpone any heritable right, Dec. 14. 1664, Col- 
o/ : deathbed is not competent by exception, but by reduction, n. 11. 1666, 
9;toun ; but in declaratory or petitory actions, as recognition, it is receivable by 
exception, July 20. 1669, Barcley k,; or in a reduction it is competent by ex- 
cention of repiy, Feb. 3. 1072, . 88 „„ 
XXXII. A third difference is, that ſucceſſors in moveables, or executors, are 
not liable paſiv for the defunct's debt in ſolidum, but heirs are, tho' they far ex- 


ceed the value of the inheritance, without the benefit of an inventary ###*% and 


tho' Craig's opinion is, that heirs may renounce, even after their entry, if the he- 
ritage appear over-burdened, the courſe of deciſions ſince his time hath cleared 
the contrary ; becauſe heirs entering cannot renounce, there is aunus deliberandi al- 


lowed to them by law, in which they may abſtain from entering, and intermixing 


themſelves with the heritage, and then they are not conveenable for the de- 


fun&'s debt, upon charges to enter heir, or otherwiſe; but if they enter, or 


meddle ſooner, they are liable: this anus deliberandi is ordinarily accounted a year 
from the defunct's death, which was ſo accounted, tho' during a great part there- 
| of the heir remained unborn ; Had. Feb. 7. 1610, Knows contra Menzies, But 
the contrary was found thereafter, that the year was accounted from the birth 
of the poſthumous heir, that the benefit of deliberation might be profitable to his 
tutor in his name; Spore}. heirs, Livingstoun contra Fullertoum; yet a ſummons on 
a Charge to enter heir, the day of compearance being after the charge to enter 
heir, and after the year, will be ſuſtained , June 26. 1667, Dewar wan: jn which 


| Caſe it was found, that even actions real, as reductions, declarators, &c. which re- 


quire no charge to enter heir, are not competent within the year of deliberati- 
4 becauſe in theſe the heir cannot defend, without the hazard of behaving as 
Elr. 95 | 1 „ | oo. ; | 


XXXIII. Succeſſion in heritable rights in Scotland are either by the will of 


the fiar, or by law, proviſione hominis or legis. Heirs by the courſe of Jaw are 
called heirs of line, as befalling by the line of ſucceſſion appointed, and known 
n law, all other heirs do croſs or cut that line; and therefore are called heirs of 
talzie, from the French word railzer, to cut; whence Craig conceiveth this tail- 
ned ſucceſſion hath been firſt denominate amongſt the French and Normands, 
1 . | . | . 
ad thence being brought into England by the Normand conqueſt, both in 
I _ cuſtom 
This deciſion not found. - | | 
ee Now. 14. 1667, Alanus Hender/on, obſerved by Dirleton and by Stair; and Dec. 20. 1674. Cranſton, 
* Here a gift of the recognition incurred by the deathbed deed, had been taken in name of the diſponee, 
8 ation of declarator raiſed ; the heir was allowed to object deathbed. | £8 5 
Fe By Act 26. P. 1695, Papiſts are declared incapable, even in /iege pouſtie, of making any gratuitous deeds, 
3 of their apparent heir; and by Ac 3. P. 1700, ſuch gratuitous deeds granted by Papiſts, are de- 
be null, except as to the granter's perſon and moveable eſtate. | 
By act 24. P. 1695, apparent heirs are allowed to enter cum beneficio inventarii. 


12 In this caſe the day of compearance was within the year, and the objection was ſuſtained. 
dee below, III. ©. 42. 2 | : 
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cuſtom and name, hath been derived to us; yet it is liker to have come 10 x 
immediately from France, with which we kept greater intercourſe than with 
England of old; and our tailzies, at leaſt to heirs- male, are ancienter than the 
Engliſh, which begun but from the famous law, called the ſecond Statute of 
Weſtminſter, in the reign of Edward the Firſt of that name of the Nomay 
line. : | 
IIeirs of tailzie are alſo called heirs of proviſion ; which terms are equipo. 
rate, both comprehending all heirs, which are not according to the line or court 
of law ; and among others, heirs-male and heirs of marriage: yet our ſtyle do 
ordinarily diftinguiſh them fo, that where there is no alteration from the line 
Jucceſſion, but that females are excluded and males preferred, they are called heit. 
male; and where there are ſeveral ſubſtitutions of certain perſons or lines, fal. 
ing others, by the tenor of the infeftment, they are ſpecially called heirs gf 
tailzie ; but when there is an alteration of the lineal ſucceſſion, yet not fimpl 
to heirs-male, nor to divers members of tailzie, they retain the common name 
of heirs of proviſion, as is moſt ordinary by contracts of marriage providing 
lands to the heirs of the marriage, whereby the heirs lawfully procreated he. 
twixt the married perſons, whether male or female do ſucceed; ſo that 
daughters of that marriage Will exclude ſons of another marriage. But heir 
of tailzie, ſiriflly ſo called, do ordinarily exclude females, unleſs in the laſt tr. 
mination, or at leaſt do limit it to deſcendents; as to the lawful iſſue, or heirs of the 
body of the members of the tailzie, whereby their collaterals, or aſcendents, are 


excluded: and in proper tailzies there are always divers lines or perſons, make | 


and female, ſubſtitute as members of the tailzie ; as when infeftments bear land 
to be granted to the bar, and to the heirs of his body, or to the heirs-male of 
his body, or to his heirs of ſuch a marriage; which failing, to ſuch another per- 
ſon named, and to the heirs of his body, or to the heirs- male of his body, Et, 


and fo to a third and fourth; which all failing, to the firſt fiar, and his heir 


whatſoever, or to return to the ſuperior, or to any other perſon, and to their 
heirs whattoever : and where ſuch perſons and lines are not ſubſtitute, it is not 
properly called a tailzie ; but if it be ſimply to heirs-male, it is ſo ſpecially denomi- 
nate. All other heirs which are not heirs of line or heirs whatſoever, retain the 
name of heirs of proviſion, the chief whereof are heirs of marriage, which fil. 
ing, the huſbands, or wives heirs whatſoever, in which caſe there is but one blood 
or line, and not divers perſons, and different lines ſubſtitute ; in theſe tailzies the 


perſon nominate may ſucceed, and be ſerved heir of tailzie, tho' otherwiſe in- 


capable of ſucceſſion as baſtards, as hath been ſhown in the former title (III.; 
44.) but the perſons nominate are never the immediate and firſt heirs in lands, 
but always the fiar's heirs of his body; which failing, the perſons nominate : for i 
the heritage {hould be granted, for example, to John, and after his deceaſe to William 
and his heirs, John would be thereby naked liferenter and William fiar, who could 
not be ſerved as heir to John“: but if it were granted to John, and the heirs of 
his body, which failing to William, theſe failing, William would be ſerved heit 
of tailzie to John: but this holds not in bonds, or ſecurities for ſums of money; 
for parents do frequently take their bonds, and infeftments for ſecurity thereoß 
to themſelves, they being on life, and after their deceaſe to ſuch children nom! 
nate; yet the parents are fiars, and the children are but heirs ſubſtitute. 

So then all ſucceſſion with us is either of heirs of line, male, tailzie or proviſion: 
heirs of line are alſo called heirs general, ſo alſo are heirs-male and of conqueſ, 
and theſe may be ſerved heirs by a general ſervice: but other heirs of tailzie or 
provifion by inveſtiture, cannot be ſerved heirs but by a ſpecial ſervice, ſerving 
them to ſuch particulars, whereunto they ſucceed by infeftment or proviſion : heirs 
of line are allo called heirs whatſoever, becauſe they ate abſolute without limits” 


tion ; and in all caſes, where heirs whatſoever is not ſpecially altered by the _ 


x 5 | 6 s | | | A . 8 at's anſwers, 
Sir James Steavart and Dirletin differ from the learned author as to this point, See Sbeav 
2. 148. & 149. voce, heirs of proviſion and ſul ſtitute. 
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ment, 78 follow the 1 N e as among heirs- male, the ſame courſe 
aketh preference, except that female-heirs are excluded, as that firſt deſcendents, 
then brothers, Sc. do ſucceed ; and amongſt heirs of marriages, the eldeſt fon 
goth exclude the wy 55 o in the members er talzie. 
We ſhall not need here to debate the lawfulneſs or expediency of conſtitu f 
wy , f 
n 3 or of 1 having alread 4 Jared, Pry W 
28 ads ebe for TF 
0 ge o is 2 * is own, eſpecially thoſe of his family; and 
therefore, ay al of our Kings, in their general revocations, have revoked | 
tailzies, it can infer no more but a ſcruple in them, and a preſerving of their 
power, againſt the courſe of preſcription ; but doth infri 7 
F ee. Th po ; th not infringe ſuch rights be- 
35s ED e e expediency of tailzies is the ſame with primo- 
1 75 e K g e y ry dignity of families: but as primogeniture, 
fn 7p and heirs of alle bi 8 tha * n en excludeth them 
ny 5 ne of = their = from diftatisfaction with fome 
Mood : {ome nere alſo tailzied their idle 1 3 oy 2d e nt Mead 
mogeniture among femal h | nds, ſo as by infeftments to introduce a pri- 
eee by 5 5 es, as the law hath done among males; as if the land 
oo args 0 5 and the heirs-male of his body, which failing, to the 
3 re RE without diviſion, and their heirs carrying the arms 
eee eee 
| | 3 | 1 | | in or er y rig t O primogeniture, 
pa 3 Nee male or female ; failing ſons, the daughters, and 
TOI ane pode nm Fey, except in rights indiviſible, which tall to 
„ we, to eee e ere e 
e En _ 0 among middle-brethren, the immediate elder 
_ | in conqueſt, whereunto the defunct did not, nor could 
ſucceed as heir; but in all others the immedi EG 8 
W therefore is called- the heir of line, and on late younger brother ſucceedeth, and 
CR e dae ua eee dee E, 21 : e other the heir of conqueſt : if the fiar 
the immediate elder e cant quod arg . on 3 
| m heritage; failing brothers- germ < e ae and the immediate younger 
exclude both brethren and alter b the raher's de ont and their deſcendents, 
Jew; failing bh gps 1 1 le 1 oh ide only, July 2. 1029, Cunning - 
the defunct . . 5 05 8 rotl ers by the father s fide, ſucceed to 
immediate younger in heritage 1 75 rs Sali elder in conqueſt, and the 
maln. Falling all brothers on ee ing 4 vers, ſiſters on the father”s fide ſucceed 
of his line, ſacceed to the de "ory hs N e father, or other maſculine aſcendent 
thers or fiſters of that aſcendent, TE ware e mA FOE e 
| father's brethren to the d fn - as 2 gran father excludes his brethren, but not 
hers Glee na 3 rare _ Failing afcendents, the father's brothers, and 
woven . t or leſcendents, ſucceed in all points as brothers and fiſters, 
lucceeding in co meg ing the ſingle blood, and the immediate elder brother 
the ere Sanne; and the immediate younger in heritage; and all failing, 
grandfather; and failing him, bis brothers and f . 
wad till there can Ke 85 bis brothers an- iſters the ſame way: and ſo 
the King taketh place 13 115 rn of blood proved; which all failing, 
rr EE a TT pe ET Ene Ton nn ymenm mmm 
e e ee 
be changed by a volu e 0 e natural iſſue of the vaſſal, which cannot 
nn 1 : uy 5 0 adoption, without conſent of the ſuperior in the 
Irs muſt alſo be W oh = 15 Fa ith us in any caſe. 2. Theſe natural 
ppeareth by the former 53 ereby ba ards are excluded; and who are ſuch, 
ther, grandmother. or n Th Zo There is no place for cognates, as to the mo- 
eee other feminine aſcendent, or thoſe of their fide, but on] 
Snates conjoined by the fath hi a 5 
e y ather, grandfather, Sc. which holdeth, even tho 
ge deſcended from the einen 7 thoſe of her ſide; for in the ſervice 
of 
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of heirs the neareſt lawful heirs are only inquired, and retoured either by the 
lineal ſucceſſion aforeſaid, or by expreſs tailzie, or proviſion in the infeftmen 
without reſpect from whence the inheritance flowed, for which we have no fa. 
tute nor cuſtom : but in England it is otherwiſe ; for paterna paternis, and mat. 
na maternts takes place“; but with us the contrary was found in the caſe of 2 
Gilbert, as Craig obſerveth, lib. 2. dieg. 17. § 9. And he there relateth that mz. 
ny afterwards changed their opinion therein; and tho' there be equity in it, yet og 


law nor practique ſince hath favoured the maternal line; but the father was found He 
heir to his ſon, even in the lands where the ſon was infeft, as heir to his mother ( 
and did exclude his ſon's brother-uterin by that mother, Feb. 5. 1663, Lemm. M 
4. In all this line of ſucceſſion there is place for repreſentation of deſcendents, h [ 
place of their defun& parents: fo that females of a further degree, by the ripht | 
of repreſentation, exclude males of a nearer degree; as the eldeſt ſon's daughter l. 
will be preferred in the grandfather's inheritance, to his other ſons in private 
rights, tho' that be contraverted by the more common feudal cuſtoms, as is large. : 
ly and learnedly diſputed by Tiraquellus. 5 45 III. 
XXXV. In this lineal ſucceſſion the father, grandfather, or other aſcendents af 
the paternal line, ſucceed in heritable rights, next unto brothers and ſiſters, and v. 
before all other collaterals or agnates. We have ſhown before © why there is no 
mention of aſcendents in the Jewiſh ſucceſſion, becauſe ſuch a caſe could hard] 
occur among them, Craig, lib. 2. dieg.13. 46. c. 47-affirmeth, that it was doubtful, v. 
in his time, whether aſcendents could ſucceed in heritable rights, and that he lad 
heard the opinion of ſome learned men in the contrary, and that he had not 
found the Lords decide in it, and that it is contrary to the feudal law, and alſo to VI, 
his own opinion; yet he brings both evident reaſon and example in the contra- 
ry: the reaſon is, that no inqueſt can juſtly retour, that the father's brother is 
nearer than the father: he bringeth alſo the example of the E. of Angus, ſeived VII. 
heir in the Earldom of Angus to his own ſon, whom he had infeft therein; and 
the Lo. Colvil (was ſerved) in the like manner, having infeft his ſon in all his e- 
tate, tho' ſome affirmed, that this was by proviſion in the ( 0's) infeſtment; VIII. 
yet that the ſervice was, is ſure ; but that (zhere was a) proviſion, is uncertain : and N. 
tho' ſome alſo were doubtful, whether the E. of Angus was ſerved Veir to his jan, X. 
herein Craig inclineth to the negative, becauſe a pcſterior E. of Argus was ſer rd, XI. 
and infeft as heir to that ſame ſon, which well inferreth, that the father was XII. 
not infeft as heir to his ſon, but not that he was not ſerved heir to him there- 
in; for he might have been ſerved and not infeft, whereby the ſervice as in- XIII. 
compleat became void, and the next Earl behoved to ſerve of new to the ſon, 
who died laſt veſt and ſeized as of fee. The cuſtom and common opinion ſince XIV. 
is for the aſcendents; and ſo the Earl of Roxburgh was ſerved as heir-male to XV. 
bis ſon the Lord Ker, and many others, which ought to be the more favoured, 
as being more conform to equity, and the law of nature, which in dubio ought to 
take place, where there is no law nor cuſtom to the contrary, as with us there XVI. 
is none; neither did I ever hear of one who attempted to exclude a father by 
the father's collaterals: and tho' there had been no decifion upon it, neither : 
have there been upon many other uncontraverted cuſtoms, eſpecially in ſuccelli XVII. 
on; but the acquieſcence of all parties, having intereſt in matters of ſo gre® 
moment, is a ſtrong evidence of the national conſent by cuſtom : but it hath alſo XVII 
been ſo decided by the Lords, Hope, ſucceſſion, Burnet contra Mauld ; yea a fon, be⸗ 
ing infeft as heir to his mother dying without iſſue, his brother- uterin by the NIX. 
mother was not found heir to him, but his father, Feb. 5. 1663, Lennox. As to 
the alledged oppoſition of the feudal law, as hath been oft-times ſaid, it is local; | AX, 
and therefore, as in England, all aſcendents are excluded, fo in Germany, they | 
ſuccecd in the next place after deſcendents, and are preferred to brothers and i- XI. 


ſters, according to the natural courſe of ſucceſſion. The reaſon why ben 
and ſiſters of the defunct are preferred to the father with us, may be, becauſe ſuc 


fees do commonly proceed from the father: and therefore, by the continua 


See above, 5 8. ht. © See ahove, 5 14. b. 7. 


f that : fare fatherly affection, are derived to the brothers and ſiſters, and be- 
415 they ſtand in more need of proviſion than the father, who — re- 


ſerves his OWN liferent. 


and Services, Oc. 


Apparent heirs may purſue exhi- 
bition ad deliberandum. 

They may defend their predeceſſors 
rights and poſſeſſions, &c. and 
receive the rents. 

The aliment of heirs from the do- 
natars and liferenters. 

Heirs not entered have ſeveral be- 
nefits. Tacks require no ſer- 
vice. 

_ Heirs have intereſt in rights 3 
ed to their predeceſſors, tho" not 
mentioning heirs, 

Heirs have the benefit of all rights 


out a ſervice, h 

Heirs have ri gh to moveable heir- 

Ship and obligements, wherein 

executors are excluded. 

VII. Heirs of line, their intereſt. | 

IX, Herr ſhip-moveables. 

X. Heirs of conqueſt their intereſt. 

Al. Heirs-portioners their intereſt. 

MI. Heirs-male, tailxie and proviſi an, 

their intereſl. 

Vll. All heirs are liable paſſive for the 

defunct's debt. 

XIV. Heirs-portioners how far liable. 

AV. The effefts of different proviſions 
by defun#ts, in favour of divers 

betrs-portioners. 

XVI. Heirs not being portioners, nor 


ſubſtitute in bonds, are liable 1 in 
ſolidum. 


phaſſivè, and may be diſcuſſed. 
XVIII. Heirs of tailzie, how they repre- 
79 ſent not the defuntt. 


5 quarrel their predeceſſors deeds. 
X. * rs OI the benefit of diſcuſ- 
XXI. 1 exception of the order of dif- 


Ways . 


heritable, and ſometimes it h- 


XXXI. 


wir. The order by which heirs are liable 5 


Heirs of marriage, how they may 


cufſing, how not ſuſtained. Heirs 
become liable paſſive three 


TITLE V. 


Heirs, where, of apparent Heirs, Heirs- male, Heirs-portioners, 
| Heirs of Conqueſt, Tailzie and Proviſion, and their Brieves 


XXII. The order and fro of a gene- 
ral charge to enter heir. 
XXIII. The order and effect of a ſpecial 
charge to enter heir, not ne- 
ceſſary in all actions. 
XXIV. Nenunciation to be heir, ts or- 
der and effect. 


XXV. Theentry of heirs general, BP, 


the effects thereof. 


XXVI. The entry of heirs ufon pre- 


cepts of clare conſtat. 


XXVII. The entry of heirs by haſp and 


OO flaple within burgh. 
XXVIII. Entry of herrs by brieves out f 
,' be chancellary. 


XXIX. To whom theſe brieves are di 


refed. 


XXX. The manner of citing the in- 


queſt, and proclaiming the 


brieve. 


the members of inqueſt. 


XXXII. The apparent heir's claim. 


XXXIII. Exceptions againſt the claim. 


XXXIV. The firſt head of the brieve. 
XXXV. The ſecond head of the brieve. 
XXXVI. The third bead of the brieve. 
XXXVII. The fourth head of the brieve. 


XXX VIII. The fifth head of the brieve. 
XXXIX. The ſixth bead of the brieve. 
XL. The ſeventh head of the brieve. 
XLI. The ſervice and retour. 
XLII. Retours are caſily annulled. 
XLIII. Reduction of retours by a great 
3 
XLIV. Reduction thereof otherwiſe. 
XLV. Reduction of retours how long 
55 Competent, 
XLVI. Precepts on retours out of the 


chancellary to Jupertors to in- 


— fefe. 
XLVII. Suſpenſions of the precepts, and 
the reaſons competent therein. 
XLVIII. The certification of the loſs of 
the ſuperiority, How far 
extended. 


XLIX. 


Exceptions competent againſt 


2 


0 5 W — * * 2 — ** 
5 2 rr — 2 3 P 
. 
2 i wenn, 3 ů * — — _ l 2 £ > - b — — = — — — — — 
23 — . —. e n = — 
— — Firn l = ö 3 = - 
— — er ny ere Oo OE Ge 


— 
— 


— FIT) 
— — 


1 « 
; <, 
. * 
1 : 
i { 
F 
. 
12 

N {Mt 
| 1 
1 


bl , 
"ma 
Fr 

14 g 
0 | 

= 

i 

21 
bo | 
i TH 


. 
939 
2 * 
: e 
7 
8 1. n 
: 
"6 
1 
1 
q 


„ „ 1 


a — 


— VIPS nes "1 — 
* * — he v I - — 
. arora Po FIR CR 


of - 4 gb 
K, — 

pp nd mg 

En ns 


— 


472 Inſtitutions of the law of Scotland. Book III 


XLIX. Further reaſons of ſuſpenſion of LI. Mo are fiars of conjunt?-fees , 
theſe precepts. proviſions ſubſtitute, * 

L. Whether the neareſt heir at the LII. The intereſt of heirs of provifin 
gefunct's deceaſe may be entered of conqueſt. : z and 


where a nearer 15 in ſpe. 


B the former title it appeareth who are heirs; let us now conſider what the 


intereſts are by being heirs: and that is either active by the benefit, or pal. 


five by the burden whereunto they do ſucceed ; for heirs being ſucceſſors in 2h. 


werſum jus quod defunctus babuit, they do fully repreſent the defunct, both 
the rights belonging to him, and in the debts due by him. Firſt, then of Fo 
ö 8 N common to all heirs; and next of the intereſt ſpecial to the ſeyery 
.heirs. | 

1. The intereſt of heirs is moſt properly competent, when they are entered 
heirs according to the due courſe of law, of which afterwards; yet ſome things 
are competent, not only to heirs entered, but to apparent heirs; as firſt, they hate 
intereſt to purſue exhibition of all writs made by their predeceſſors to their wives 
children, and others in familia, but not of writs made by them extra familian, 
Dec. 6. 1661, Taiſfer ; or to their predeceſſors ſimply, to the effect they my 
know the condition of the heritage, and may deliberate whether they will enter 
heirs or not * ; ſeeing if they do enter, they are liable for all the defunct's debt 
tho' they far exceed his eſtate, and have no benefit of inventary “, as in move- 
_ ables; and therefore they are allowed to purſue for inſpection of all writs, import- 
ing a debt of the defunct; yet not ſo as to open the charter-cheſts of ſtranger, 
who have purchaſed lands from the defunct, on pretence of the burden by the 
warrandice ; for in that caſe the ſtrangers infeftment will exclude them, and only 
_ diſpoſitions made to thoſe in the family hinder not inſpection of the heirs, whoſe 
rights flow from the defunct or his ꝓredeceſſors: but I doubt not but all will be 
obliged to produce bonds; or perſonal obligements, which might burden the ap- 
parent heir if he enter ; as was found 1n the caſe of diſpoſitions, and bonds grant- 
ed by the defunct to ftrangers, Feb. 26. 1633, L. Swinton. But if infeftment had 
followed upon the diſpoſition, the defender would not be obliged to produce the 
diſpoſition, becauſe the apparent heir might, by the regiſters, find his predecel- 
ſors denuded. This inſpection is competent during their annus deliberandi; and 
it was ſo found in favour of the apparent heir purſuing exhibition within the 
year, Teb. 26. 1633, L. Swinton, where the writs purſued for were likely to be 


the ground of a plea againſt the defender himſelf. This exhibition ad deliberar- | 


dum is competent at any time before the heir enter, even after the ans delibe- 
 1aidi, which is granted to apparent heirs, that they be free of all actions on char- 
ges to enter heir, reductions, or declarators during that time, if they do not 
enter, or behave as heirs. But the apparent heir hath no intereſt to put pat- 
ties to compt and reckon .ad deliberandum, June 22. 1671, Leſlies. Albeit to 
comp: was once ſuſtained ad deliberandum, March 16. 1637, Home; which wi 
not followed, it being unreaſonable to cauſe a party compt, who thereby could 
Not be exonered. In theſe exhibitions the relation, or propinquity of blood of 
the apparent heir, paſſeth without probation as notorium : ſo that if the defender 
be abſent, the decreet will not be null, for want of probation of the title. 
Yet a Scots woman's ſon, born of parents reſiding in Holland, was found t0 
have no intereſt to purſue exhibition, as apparent heir to his mother's father, 
til he produced an authentick declaration and trial, by the Magiſtrates in that 
place, that he was the eldeſt lawful ſon of his mother, Dec. 17. 1627, Do- 
1.ald/on. | | 32 Cho id foo 8 


II. Appateſt 


* By act 24. P. 1696, heirs have now. the benefit of inventary. 
2 Sce below, IV. 33. | : 2 
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II. Apparent heirs may defend all rights competent to them, upon production 

of their predeceſſors infeftments, whether they be called, or compear for their 

intereſt, Jan. 19. 1627, L. Rgſline. They may alſo continue their predeceſſors 

oſſeſſion e, and purſue for mails and duties of their lands, finding caution, in 

caſe of doubtfulneſs, to make theſe forthcoming to any other having intereſt, 
ghet. . beirs, Oliphant contra Þ1s tenants. Yea, the rents of lands were ſo far found 

| i belong to an apparent heir ; that, though he died un-entered, the next heir 

not entering to him, was found obliged to pay the former apparent heir's aliment, 

in ſo far as he intromitted with the rents of the years, during which the former 

apparent heir lived, Dec. 20. 1662, La. Tarſappie; and conſequently the rents 

micht be confirmed by his executors *, or arreſted for his debt. The like was 

Gund of moveable heirſhip, wherewith the deceas'd apparent heir was entertained 
by his mother, June 27. 1629, Roberlſon. They may alſo purſue the liferent- 

eis of their eſtate for aliment, Feb. 12. 1635, Hepburn. 5 

III. The aliment of heirs, out of their lands, being liferented, or in ward, 
s conſtitute by the Act of Parl. 1491, cap. 25. bearing a reaſonable living to 

be given to the ſuſtentation of the heir, after the quantity of his heritage, if the 

lad heir have no blench or feu- farm to ſuſtain him, as well of ward-lands fallen 

| in the King's hands, as in the hands of any Baron, ſpiritual or temporal, where- 

by it is clear; 1. That the quantity of the aliment is undeterminate, and there- 
fore is modified by the Lords, according to the quality of the heir, and his eſtate. 

2, It takes no place, if the heir have blench, or feu- lands, ſufficient to ſuſtain 
him; but if theſe be not ſufficient, the ſame will be made up by the liferenters 

and wardatars proportionally, Had. March 16. 1622, Heir of Milioun contra Cal- 

terized, Vea, where the minor had any other means ſufficient to entertain 
himſelf as the heir, being a writer, and thereby able to aliment himſelf, he was 
found to have no aliment from his mother's liferent, who brought 800 merks of 


mariey, The like, where the heir was not minor, but deſigned himſelf preach- 


in no land, but had an annualrent of 400 merks, out of land, and the heir was 
not minor ; whereas the Lords thought the Act of Parliament was not in favour 
of majors, who ought to do for themſelves ; but all muſt be conſidered complex! 


telict, the purſuer major, and having a calling; and certainly, where the liferent 
1s but an aliment, the apparent heir muſt rather want, than the perſon provided 
for a cauſe onerous. „ „ 


ving no ward-lands, againſt a liferenter of all his eſtate, being houſes, and annu- 
that the liferenter offered to maintain the minor, her own child, upon her own 
charges, ſhe being married to a ſecond huſband : but the tutor obtained modifica- 
uon, after conſideration of the moveable heirſhip ; the contrary was found, where 
the mother was married, yet her offer of entertainment was received, July 14. 
1627, Noble. But this was altered, and the action for aliment ſuſtained, id. Nei- 
ther was the modification excluded, becaule there were free lands at the defunct's 
death, ſeeing they were appriſed thereafter for the defunct's debt, Hope, de hered. 
Whiteford contra Calderwood. The like, the debt being great, and the annualrent 
thereof equivalent to the rent of the lands not liferented, Feb. 13. 1662, Birme ; 
ut aliment was not ſound due by a father, liferenter to his ſon, on this act, but 

5 D | only 


The contrary was found, Now. 22. 1683, M*Brair of Netherwood contra Rome : but, in a late caſe, after 


3 in preſence, it was eſtabliſhed, that the rents falling due, during the apparency of an heir dying un- en- 
, may | 


alſen, Shaw, contra Houfton of Jobi ſton. See above, II. 1. 22. II 6 I 
q , | „ II. 1. 22. II. 3. 16. 4. II. 6. 17. 3. 
dee below, IV. 28. 4. f See above, II. 4. 36. 5. II. 6. 5. Below, IV. 22. 10. 7. 
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tocher, and had but 10 chalders of victuaF® in liferent, y 21. 1636, L. Ra- 


er, and ſo having a calling, Feb. 11. 1 636, Szbbald, Here the relict was infeft 


in this deciſion, ſome heirs, by their quality, not being bound to follow callings; 
but (ere) the liferent was a mean annualrent, no more than an aliment to the 


Though the act mention only ward- lands, yet it was extended to a minor ha- 


arent of money, Feb. 22. 1631, Finnie. In this caſe it was not found ſufficient, 


be confirmed by his executors, and do not go to the next heir who enters, Jan. 28. 1756, Stexvart, 
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only fuper jure nature, July 21. 1630, L. Ramorney; nor by a grandfather |, 
his oye, who had diſponed his eſtate to his fon, reſerving his liferent of a pan 
the reſt unſold by his fon, being liferented by his wife, July 7. 1629, Hamil, 
but where the heir's mother brought a great tocher, which went to the grondfa 
ther, and the grandfather fell to a plentiful eſtate by his brother, the heir wx 
found to have aliment of his goodfire, though he diſponed the land to the heir, 
father, burdened with his own,liferent, June 27. 1662, Ruthven. This behoveg 
not to be from the ſtatute, but ex debito naturali. Aliment was found due by a 
liferenter to her daughter, the apparent heir, though ſhe renounced to be hei 
Fuly 16. 1667, Hamilton. But, where a father diſponed to his fon a part of hi 
eſtate, reſerving his liferent, and another part to his fon and his wife in conjund 
fee after the ſon's death, his apparent heir got no part of his aliment from his 
200 ifire, but only from his mother, Feb. 26. 1675, Whiteford, Aliment wa 
found due to the heir, by an aſſigny to a gift of ward, without neceſlity to prove 
that he intromitted with the ward-lands, unleſs he had been legally excluded, 
which was modified by the Lords: and it was not found ſufficient to entertain 


him in the aſſigny's family; but nothing was modified for that time that the mi. 


nor's mother alimented him gratis, Feb. 19. 1679, Srbbald. 
IV. Heirs allo not entered have the benefit of ſuch obligements or proviſions 


conceived in favour of heirs, which, by their nature or meaning, require to be 


fulfilled before the heir's entry; as when a party was obliged to employ a ſum 
upon land, and to procure himſelf, and his umquhile ſpouſe, infeft therein in life- 
rent, and the heirs procreate betwixt them in fee, the bairn of the marriage who 
would fall heir, was thereby found to have right to crave his father, to emplo 
the money accordingly, tho' he never was, nor actually could be heir, his father 
being alive, Dec. 16. 1628, L. Collingtan. In this caſe, the Lords inclined fo to 
decide, but decided rot; but Durie there obſerves a like caſe decided, Ju 7. 1632, 
Yeung, The like was decided, Feb? 13. 1677, Fraſer. In which cale a father, 
by his contract of marriage, being obliged to employ a certain ſum, upon ſecu- 
rity to him and his wife in conjunct fee, and to the heirs of the marriage, and 
likewiſe to take all conqueſt during the marriage, the one half to the wife in lite- 


rent, and Totally to the heirs of the marriage in fee, after the wife's death, pro- 
ceſs was ſuſtained at the inſtance of the apparent heir of the marriage againſt hi 
father, who was decerned to employ the ſpecial ſum to himſelf, and after his 


deceaſe, to the heir apparent of the marriage; albeit thereby the father would 


remain fiar, and might diſpone or burden the ſum ſo employed for reaſonable: 


conſiderations, but not by deeds meerly gratuitous to evacuate the obligement: 


and if he did deeds prejudicial, he would be obliged to purge the ſame, or te- 


_ employ de novo: but it was not fo found, as to the conqueſt during the marriage, 
which might be altered during his life; for that only could be accounted conqued, 


that he had more at his death, than at his marriage. And ſo heirs of a marti 
age, in an obligement 7o repay a ſum, in caſe a wife deceas'd without ſurviving 
heirs of the marriage, thoſe were interpreted herrs of the marriage, who ſurvived 
their mother, but died before their father, and ſo could never be ſerved heir to 
27. 1630, Turnbul, The like, where a father was obliged to infeſt 
himſelf and his ſpouſe in conjunct fee, and the heirs procreate betwixt them, off 
The apparent heir was found to have intereſt to purſue the father for fulfilling 
thereof, and of the obligement adjoined, not to diſpone in their prejudice, Ha, 
de heredibus, Hamilton contra L. Silvertounhill x. Tacks ſet to heirs require no 
ſervice, but being notour, to be the perſon who might be ſerved heir, they have | 


him, Jan. 2 


right without ſervice, July 9. 1675, Home. 


V. As to the benefit of heirs they have right, not only to obligements col, 


ceived in favour of the defunct and his heirs ; but though there be no mention 0 


heirs, unleſs, by the nature of the obligement, there be a ſpeciality, approprnartt 


In this caſe, as obſerved by Hope, proceſs was not found competent at the inſtance of the apparent heir. 
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the ſame to the perſon of the defunct only, as in commiſſions, truſts, &c. So 
heirs were found to have the benefit of a promiſe, made to their predeceſſors, 
wor diſponing of lands to him acquired for his uſe, though it mentioned not heirs, 
Had. Feb. 22. 1610, Heir of Robertſon contra Livingstone. The like of a reverſi- 
on, not mentioning heirs, which was thought to be omitted by neglect, ſeeing it 
bore not redeemable to that party during his life, as is ordinarily adjected when 
chat is meaned, Jan. 9. 1662, E. Murray nn. The like of an annualrent, though 
t bore only to be paid yearly, and not perpetually, or heritably, or to heirs, Feb. 
2. 1667, Pourie. And a ſubſtitution, mentioning only the perſon ſubſtitute, 


f 1670, Innes. | 


hath followed, but which by deſtination are heritable, as requiring infeftment 
their accompliſhment, as heritable bonds bearing clauſe of infeftment ; for 


AR of Parliament 1641, cap. 57. revived Parl. 1661, cap. 32. of which in the 
aft title, 24. So alſo are reverſions, penſions, tacks, without neceſſity of be- 
ing entered heir, June 17. 1071, Boyd; July 9. 1675, Home; and all rights ha- 


the defunct's right is temporary, and runneth out by a certain courſe of time, 
that time runneth, whether the defunct's heir be entered, or do poſſeſs or not, as 


\ 


heritable, and what moveable, vide title Real Rights, (1, . . 3-4}: - 
= Vi. Heirs have alio right to moveable heirſhip, and to all obligements, tho 


i the matter be moveable, and heirs only be expreſſed, but not executors, yet exe- 
cutors will not be excluded, becauſe heir is a general term, comprehending exe- 
cutors, Hope, ſucceſſion, Logan contra Cowan, 5 5 
VIII. The ſpecial intereſt of heirs are, according to their ſeveral kinds, v2. 


only becauſe they may be ſerved by a general ſervice, but chiefly becauſe they 


ſpecial title, either as being conqueſt, or ſpecially provided by the tenor of the 
infeftment, befalleth to the heirs of line: and therefore, in dubious caſes, what 
doth not appear to belong to other heirs, appertaineth to theſe, in reſpect of 


my come againſt the defunct's deeds, in favour of the heirs of line; but the 


Cale of an heir of tailzie againſt an heir of line, Sporrf. tailgies, Home of Colding- 
wes contra heirs of line of E. Home : and as heirs of line have generally the be- 
neftt, ſo they have more effectually the burden of the defunct's debts, which or- 


 Parriage, performable before the father's death, as employing ſume, or taking lands, to the heirs of the mar- 


168% p ther caſes, the heir of a marriage requires a ſervice, as other heirs do.“ —It was found, Feb. 4. 


U 


tho. **U0n; that a nominatim ſubſtitute required no ſervice. | els 
ee above, II. 10, 7. E Sce below, $ 25. & F 51. 2. H. 7. 


without mention of his heirs, was found competent to that perſon's heirs, Jan. 


y. Heirs have the benefit of heritable rights, not only whereupon infeftment 


theſe bearing only clauſe of annualrent, are declared moveable, by and fince the 


ving a tract or courle of time after the defunct's death. In theſe caſes, where 


| tacks, penſions, or annual preſtations, during ſo many years, and therefore theſe 
require not ſervice or ſolemnity ; but that perſon, who might be ſerved, may con- 
tinue or recover the defunct's poſſeſſion, and his poſſeſſing makes him liable paſi- 
e, as repreſenting the defunt. Neither needs there any ſervice of children 20 
ninatim, ſubſtitute immediately to their parents; but if they be ſubſtitute in the 
ſecond place, a ſervice muſt be uſed to inſtruct, that the heirs appointed in the 
| firſt place did fail , Truly 21. 1676, Hay of Drumelſzier . What rights are 


| the matter be in moveable rights, if executors be expreſsly ſecluded; otherwiſe, 


beirs of line, and of conqueſt, heirs- portioners, heirs-male, and heirs of tailzie 
and proviſion. The intereſt of heirs of line is, that they are heirs generally, not 


ch moſt generally repreſent the defunct. So that, what cannot be claimed by a 


whom heirs-male, and of tailzie and proviſion, are accounted as ſtrangers, and 
rs of line cannot come againſt ſuch deeds in favour of others; becauſe, as heirs 


of line, they are reputed as one perſon with the defunct, and fo are obliged to 
Mantain and fulfil his deeds not done on deathbed: and it was ſo found in the 


dinarily 


« 2 The diſtinction eſtabliſhed by this decifion, is, * That, with regard to obligements in favour of heirs of 


« th 3 heirs are to be underſtood, ſuch as might be heirs, who may therefore purſue without a ſervice: but 
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primogeniture excludeth the defunct's other neareſt of kin in heritage, whereg 
the neareſt of kin ſucceed alone in moveables ; and as they have no ſhare with the 


ables, but hath only the beſt of every kind, which therefore is called heirſhip. 
moveable; in which the defunct cannot, in his teſtament, or any other deed done 


Barons was extended to any perſon's heirs dying in fee of lands, though not ereQed 
in a barony, Hope, de hered. Keith contra M. Renzies; Todorig contra Puri. The | 


 tibus; as in viral, money, cloth, mettal, &c. And fo the ſhell of a {alt-pan, 
which was out of uſe, was accounted but iron, and not to fall under heirſhip- 


. defunct would not have ſucceeded as heir; for if that were diſponed to him by 


* | U ** 
* 1 
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dinarily reach them in the firſt place, ſo that oft-times the heirs of line hays 
little or nothing free. We ſhall not need to be ſpecial, what befalleth the heirg 
of line, being to ſhow particularly what befalleth to the other heirs; for what 
remaineth, belongeth to the heirs of line only. Heirfhip- moveables belong on 
to heirs of line, and not to heirs of tailzie, Jan. 27. 1666, Colonel Montgomery i. 

IX. Heirſhip-moveables is the beſt of every kind of moveables belonging 10 wy 
the defun&, which the heirs of line may draw from the executors, whereof there 
is an ordinary lift : the reaſon of this heirſhip-moveable is, becauſe, by our law, 


heir in heritable rights, ſo moſt fitly the heir hath no ſhare with them in move. 


on deathbed, prejudge his heir, as was ſhown laſt title; but if the neareſt of kin 
be all females, they are both heirs and executors, or if but one male, he is both 
heir and executor, in which caſes there is no heirſhip-moveable drawn. 

Heirſhip-moveable is eſtabliſned by the Act of Parl. 1474, cap. 53. ordaining 
the heirs of Prelates, Barons and Burgeſſes, to have the beſt of every kind, accord of O 
ing to the borough laws, and fo was found not to belong to the heir of a defun 
who had only heritable bonds, being neither Prelate, Baron, nor Burgeſs, Hey, . 
de hered. Keith contra Menzies; and Todorig contra Purdie **, But the heirs df 
Prelates was extended to other beneficed perſons, as was found in the caſe of the deceſt 


heirs of the Parſon of Dingwal, Nov. 28. 1623, Rig: and likewiſe the heirs of ſuch: 


Heirſhip-moveable was found competent to the heir of a perſon, who died only and ri 

infeft in an annualrent, July 19. 1664, Scrimzeor. But heirs of a Burgeſs was um 
found not to extend to an honorary Burgeſs, who died not trading or working in lands 
the burgh, Spotrſ. herrs, Leſlie contra Punbar. TTT been 

Heirſhip-moveable is not always a ſingle thing, but goeth ſometimes by pair, heir o 


and ſometimes by dozens, as in ſpoons, &c. : ſo the heirſhip of oxen was found to 
be a yoke, and not a ſingle ox, Nicol, de hœreditatis petitione, July 20. 1610, Black 
contra Rincaid. And heirſhip taketh place only in corporibus, but not in quantitl- 
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moveable, Had. Jan. 19. 1611, Reid contra Thomſon. Oe ge 

X. Heirs of conqueſt, tho' they be alſo heirs of line, as befalling by the courk 
of law, and not by the tenor of the infeftment ; (therefore they were ſet down # 
lineal ſucceſſors in the preceeding title) yet becauſe heirs of conqueſt have only 
place where there is an elder and younger brother, or an elder and younger far 
ther's brother, &c. and their iſſue to ſucceed ; in which caſe the law alloweth tw 
heirs, the immediate elder ſucceedeth in conqueſt, and the immediate younger 1 
heritage : therefore the one 1s ſpecially called the heir of conquelt, and the other 
retaineth the common name of the heir of line. Conqueſt is feudum novin, 
whereunto the defunct did not ſucceed as heir to any perſon, or whereunto the 


the defunct, whereunto he would have ſucceeded, it were but praceptio hared:- 
tatis, and ſo would remain to be reputed as heritage to deſcend to the younge 
and not to aſcend to the elder, as Craig obſerveth, lib. 2. dieg. 15. $ 17. © 
Such heritages are rare, and befal only by tailzie, or proviſion e uy 

5 ny — | | | re ) 


* This deciſion only relates to the queſtion, Whether heirs apparent, or liferenters, are qualified to leave * 
ſhip-moveables to their heirs, which belong only to the heirs of Barons, Gentlemen, and Freeholders, 
1474. Cf. 53. | RS Sn | | 

** Thee deciſions do not mention the caſe of heritable bonds. | 1 If fron 
* Craig diſtinguiſhes whether the præceptio hereditatis proceeded from an aſcendent or a collateral. 


8 
| By 
the firſt, it is heritage, if from the ſecond, it is conqueſt. The firſt only is praceptio hæreditatis in a proper 


Vas infeſt, 
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cthren; becauſe the eldeſt by primogeniture excludeth the reſt from being 
bre of line ; but it may befal in caſe of the heirs of line, when the neareſt ſuc- 
_ s the father's, or grandfather's brothers, or their iſſue, there being elder 
= ounger brothers: but conqueſt 1s frequent, becauſe not only that which is 
an red properly, by the means and induſtry of the defunct, but that which is 
A t of the defunct's parents, or any other, or whatſoever the defunct could 
A looceed to, is conqueſt: yet if the heir of conqueſt ſucceed, that which was 
. neſt becomes heritage, and deſcends, as if there were four brothers, and the 
17 acquiring lands, died without iſſue, the ſecond would be his heir therein, 
who, it he died alſo infeft, the lands would fall downward to the youngeſt bro- 
cher, and not upward to the eldeſt brother. The cuſtom of England is con- 


trary 3 


ways ſucceed, tho of different marriages, none of them being brothers-german: 


by a ſecond marriage, dying without iſſue, and having three brothers of a for- 
mer marriage, no doubt, the youngeſt would ſucceed, according to the opinon 
of Oliphant and King, there related, albeit that Craig's opinion be, that the eldeſt 
L. Cl-rkintoun. V „ 5 

. Heirs of conqueſt ſucceed, not only to lands conqueſt by their immediate pre- 
deceſſors, but in other heritable rights, paſſing by infeftment, as annualrents, or 
ſuch as are heritable by deſtination, and which are (70 be) accompliſhed by infeft- 
ment, as diſpoſitions of lands or annualrents, appriſings, or adjudications, &c. * 


and reverſion ſubjoined, Fuly 7. 167 5, Robertſon, and in reverſions, Hope, de ſuc- 
ceſiontbus, hetrs of Pitcairn. But in this cate it is not cleared, whether the 


heir of line, as the lands whereto it was acceſſory would; yea, heirs of conqueſt 
ſucceed in heritab!e bonds, bearing à clauſe of annualrent, as was found amongſt 
the heirs of Dr. Craig, June 16. 1656. But the heirs of line, and not the heirs 
of conqueſt ſucceed in tacks acquired by the defunct, Hope, ſucceſſion, E. Dum- 


which having a tract of time, after the defunct's death, do thereby exclude exe- 
quired. The heir of line, and not the heir of conqueſt, falleth to be tutor, as 


of line hath right to the heirſhip-moveables, and not the heir of conqueſt. 
XI. Heirs-portioners are amongſt heirs of line; for when more women or 


they ſucceed ; and becauſe they ſucceed not in ſolidum, but in equal portions, 
they are called heirs-portioners; and tho' they ſucceed equally, yet rights in— 
Wifible fall to the eldeſt alone, without any thing in lieu thereof to the reſt : 


country-houſes, the former being diviſible, the latter fall under diviſion, as 
pertinents of the land whereupon they ſtand, and are not as ſeparita jura, or 


jſtinct rights. 3. Superiorities are accounted indiviſible, and befal only to the 


lle vaſſal's heirs, non- entry, liferent, eſcheat, &c. Ihe reaſon is, becauſe the 
on 6 E —.— vaſſals 


I By Nuo: iim Attach, c. 88. & c. 97, and Ratvre 3. Robert Il. lands or tenements only in which the defunct 
feſt, lecu to have becu auciently com picl. Cuded under conqueſt. 


for thereby the eldeſt brother ſucceedeth (in conqueſt) to all his brothers, 
failing the iſſue of each; but with us, the immediate elder or younger doth al- 


and therefore, in the cafe propoſed by Craig, lib. 2. deig. 15. § 19. of a brother 


would ſucceed ; but it was decided contrary to Craig's opinion, Ju 20. 1664. 


The like, where an annualrent was firſt diſponed, and a clauſe of requiſition 


lands given in wadſet were heritage or conqueſt ; but it feems, if the lands had 
been heritage before they were wadſet, the reverſion would alſo belong to the 


bar's heirs; and June 23. 1663, Ferguſon contra Ferguſon. The heirs of line do 
alſo ſucceed in penſions, or any other right not requiring infeftment, as in thoſe | 


cutors, aad do belong to the heir of line, and not of conqueſt, tho' they be ac- 


neareſt agnate of the pupil, to whom the heir of line might ſucceed. The heir 


their iſſue ſucceed, tailing males of that degree, it is by the courſe of law that 


8, J. The dignity of Lord, Earl, Sc. 2. The principal manſion, being tower, 
fortalice, Sc. which doth not extend to houſes in bur ghs, nor to ordinary 


eldeſt daughter and her iſſue, and thereby all the caſualities of the ſuperiority, 
either preceeding or following the defunct's death, as ward, relief, marriage of 
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vaſſals condition ought not to be worſted, and zhey made ſubject to many ſuperi newer 
by ſuch ſucceſſions, Craig, lib. 2. deg. 14. F. 7. excepteth the ſuperiority of * ty 1, 1 


lands, the feu-duties whereof he thinks are diviſible amongſt all the heirs-porti in fav 
ers, yet the former reaſon of indiviſibility of the ſuperiority, in reſpect of Ny al ma) 
vaſſals intereſt, reacheth feu-ſuperiorities as well as others; and it is hardly * ever. 
ccivable how ſuperiorities ſhould belong to the eldeſt, and yet the feu-dutiez q affect 
vide to the reſt, ſeeing the ſuperiority, as being the dominium directum, is the cn. fore n 
ly title for poinding the ground, or purſuing the poſſeſſors or intromitters wig XI 
the fruits thereof. It ſeems, for the reaſon adduced, the ſuperiority, and there. predec 
with the feu- duty befalleth to the eldeſt; yet ſo, becauſe the feu- duty is conſtan deceſſ 
and liquid, and is not like the other calualities of ſuperiority, which are Illiquil allo fe 
and accidental; therefore the other heirs-portioners ought to have compenſatigh Comme 
for their parts of the feu-duty, in or o of other proper lands: or if there were the m. 
more ſuperiorities of feu- lands, fo that ſome of the ſuperiorities might befal one they | 
heir, and others to other heirs, no particular ſuperiority being divided, or the to pur 
vaſſal made vaſſal to many ſuperiors, 1 conceive it would be allowed; or other. and th 
' wiſe the eldeſt co-heir would be decerned to infeft the reſt in annualrents out of able de 
the fee, correſpondent to their ſhare of the feu-duty. A vaſſal's heir, tho the March 
defunct had taken infeftment of more heirs-portioners, was not found obliged u beirs a 


take infeftment of ſome of them ſeverally, but either of all jointly, or c the el. invent 
deſt, July 30. 1678, La. Luis *. How far heirs-portioners ſucceed faſtaè, and orderly 
are liable for the defunct's debt, ſhall forthwith appear. 1 far ex 


XII. Heirs- male, and of tailzie and proviſion, ſucceed not by law, but by the debts, 


tenor of the infeftment and proviſion; and therefore have that benefit and no in thre 
more, which is ſo provided to them, or which 1s acceſſary thereto ; whereby 2. prejud 
ny right or ſecurity, of lands or others, befalling to thele heirs, which is there- all the 
after acquired by their predeceſſors, tho' the ſame be acquired to him and hi XII 
| heirs whatſoever, yet the ſame will befal with the principal right, to which i ſors of 
is acceſiory to the heir-male, or of tailzie or proviſion; as if a proprietor inſeſt toner 
bimſelf, or his heirs-male, or of tailzie or proviſion, in lands or annualrents, and ſuccee. 
thereafter acquire reverſions, appriſings, tacks, or other further or better ſecurity berrs, 
of the ſame lands to himſelf, and his heirs whatſoever ; theſe will accreſce to hi ſcldum 
heirs-male, or of tailzie or proviſion, whether the infeftment in favour (© bein tractu; 
general) be anterior or poſterior, which is the more dubious caſe. ' I or it can- called, 
not be thought that the defunct having before provided ſuch lands or annual- could 
rents to his ſpecial heirs, doch by acquiring new rights mean to ſet his heit 1634, 
by the ears to debate upon their ſeveral rights: neither can his poſterior deeds money 
be reputed an alteration of the former provifion; which can only be done by lief w 
reſignation, unleſs the defunct debarred expreſsly his former ſpecial heirs, and reaſon 
obtained his heirs whatſoever infeft. And tho' heirs whatſoever do ordinarily Ceftio | 
ſignify heirs of line, who are heirs general, and take place, when the right of WW ©7426 


being ( 
ther w 
042, 
doubt 
be mfg 
endo, 


no ſpecial heir appeareth ; yet the adequate ſignification thereof is not heirs ge- 
ner2!, but heirs generally, whether of line, male, tailzie or proviſion ; as is more 
clear pala in the defunct's obligements ; as if he obliged himſelf and bis beit 
whatſoever; by heirs whatſoever will be underſtood all kind of heirs in their 0r- 
der; yet in ſome cafes only his ſpecial heirs, as if the obligement relate to lands 
or others ſo provided, as will ſhortly appear: 6. fides h, heirs-male, or of tailz C 
and proviſion, in reſpect of the heirs of line, are as ſtrangers, and may come r 
gainſt their predeceſſor's deeds in favour of his heirs of line; as if any perion 
provide any lands or annualrents to his heirs-male, or of tailzie, and thereaiter 
dilpone the ſame to his heirs apparent of line, his heirs-male, or of tailzie, wil 
in ſeveral caſes not be obliged to fulfil that proviſion ; and if tuch expreſs prov 


ſions be incfteQual to the heir of line, it ſeems (that) a general taking 0 1 
5 ne 


* The defunct vaſſal had not in this caſe taken infeſtment of mere heirs-portioners. 
F, and therefore. | 
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new right in favour of heirs whatſoever ſhould be leſs effectual: but the difficul- 
is, how ſpecial heirs can be lerved heirs in ſuch rights ſupervenient, conceived 
in favour of heirs whatſoever, which (dificulty) will be looſed, if the heirs ſpeci- 
al may be comprehended, and {o ſerved under the common title of heirs whatſo- 
erer. How far heirs of tailzie or proviſion may alter the tailzie of the fee, or 
affect or burden the ſame, is largely conſidered, /b. 2. tit. 3. & 58. which there- 
tre needs not here be repeated. 
XIII. The common intereſt of heirs paf//ve, is, that they are liable for their 
predeceſſors debts, for they are reputed in law as one perſon with their pre- 
deceſſors, and ſo repreſent them, not only a&ive in their eſtates and goods, but 
alſo pa? in their debts and burdens, Quem ſequuntur commoda eundem & in- 
emmoda ſequuntur i; and this is common allo to executors as being heirs in 
| the moveables, but as the executors ſucceed only in moveable rights a&@is, fo 
| they ſucceed only in moveable debts paſſius, yet the creditor hath his option 
to purſue either, or both of them, whether the debt be heritable or moveable, 
and the heir hath relief againſt the executor, in ſo far as he is diſtreſſed for move- 
able debts ; fo hath the executor relief againſt the heir of the heritable debts, 
March 7. 1629, Falconer ; Spotiſ. executors, L. Carnouſie contra Melirum k. But 
heirs and executors differ in this, that the executor is only liable ſecundum vires 
inventarit, according to the inventary of the confirmed teſtament, unleſs he dif- 
orderly intromit with more; but the heirs are liable zu ſolidum, though the debt 
far exceed the value of the eſtate *. Heirs are liable for their predeceſſors 
debts, which are preferable to the heirs proper debts, if they be decerned with- 
in three years after the defunct's death ** neither can the heir diſpone in their 
prejudice, within a year after the defunct's death, Parl. 1661, cap. 24. but not 
all the ſame way. EE a 5 
XIV. Firſt, Heirs- portioners, though jointly they be liable for their predeceſ- 
ſors debts in ſolidum, without benefit of inventary; yet ſeverally, each heir-por- 
toner is regularly liable but pro rata parte, though the proportion whereunto they 
ſucceed be more than the whole debt, Feb. 7. 1632, Home; ibid. L. Lawers ; Spoti/. 
bers, Duncan and the heirs of Ogilvy. Yet one heir-portioner was found liable 22 
fudum, as ſucceſſor to ber predeceſſer, in his whole eſtate by diſpoſition poſt con- 
lractum debitum, though there were other two ſiſters, the one of whom being 
called, renounced, the purſuer condeſcending upon nothing, unto which ſhe. 
cou'd ſucceed ; and the other having no means, but being called paſhive, Feb. 15. 
1034, Orr: Neither did it avail, that the other fiſters had received portions of 
money near to the value of the eſtate, by the father in his life, but action of re- 
lef was reſerved againſt them, as accords, March 21. 16 34, inter eoſdem : The 
rea'on thereof adduced, is, that the getting portions in money, could be no fræ- 
110 beredi'atis, and ſo could not make the receivers lucrative ſucceſſors, poſt 
OMrecum debitum, as the diſpoſition of the lands doth. Yea, an heir-portioner 
being conveened without the other, was found liable 77 ſolrdum, becauſe the o- 
ther was found not ſolvendo, and had diſponed all right to the defender, Jan. 24. 
042, Scot. But here the matter was but of ſmall moment, and this was a 
bubt in the firſt deciſion, „, as in this caſe, ſome of the heirs-portioners ſhou! 
e mjolvendo, whether or not recourſe might be had againſt them that were fol- 
Wndo, at the leaſt, to the value of their proportion, which, though it ſeems e- 
Uutable, and is favoured by this laſt deciſion, yet it 1s not decided in the former, 
neither have 1 oblerved it decided ſince ; but in the purſuit, Dec. 23. 1666, at the 
nance of Dame Rache! Burnet, now Lady Preſton, contra the ſiſters of her firſt 
bub md the Lords only decerned againſt the heirs-portioners fro rata, but with 
elevation to the purſuer to inſiſt and diſpute her right againſt any of them for 
. 1 5 XS more, 
4. P. 1695, heirs have now the benefit of inventary. 


the three years, the predeceſſor's eflate is carried off by the creditors of the apparent heir re- 


Nee creditors have action againſt the apparent heir to taat extent, Now, 3. 1682, B91, 
y Falloner, | | 


dee above, I. 7. 13. k See below, III. 8. 65. 
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more, if any of them proved inſolvent : but it ſcems the portion of the inſoly 

would not reach the ſolvent above the value of their ſucceſſion ; becauſe the the 
ground they could be liable on, for more than their part, would be in Quaniy 

lucrantur, For, as heirs, they could not be liable in ſolidum, neither by our * 
nor the civil law. And if the creditors taciturnity, whereby the other heirs 1 
came inſolvent, did appear, it would prejudge the ſilent creditor, and not the co. 
heir, who did not know the debt, and ſo could not prevent the other's dilapida. 
tion. 

XV. There is a caſe occurreth oft-times amongſt heirs-portioners, when (eye. 
ral obligations and proviſions are granted in their favour by the defun&, Where. 
by, after his deceaſe, they become mutual debtors and creditors, and ſometime 
theſe proviſions exceed the eſtate, guid juris, whether do theſe obligations evaniſh 


and become extinct confuſſone, becauſe the ſame perſons become debtors and Cre. 


ditors ? or whether do they all ſtand? and, in that cafe, whether the firſt in order 
will be preferred, or if they all will be abated proportionally to the value of the 
heritage? Thus Maitland obſerves, Bec. 20. 1550, that a father infeft himſelf 
and the heirs of the firſt marriage, and thereafter reſigned and infeft himſelf 
and the heirs-male of the ſecond marriage; which failing, his neareſt heirs what. 
ſomever, theſe heirs-male of the ſecond marriage failed ; and therefore, not the 
daughter of the firſt marriage only, but ſhe, and the daughters of a third mar. 

Tiage ſucceeded by the ſecond infeftment, as his heirs whatſomever, ſubſtitute to 
His heirs (male) of the ſecond marriage. Craig hath the ſame caſe, but other. 
wiſe obſerved, ib. 2. dieg. 14. F 11. where a perſon had provided his lands to 
the heirs of three ſeveral marriages, of each whereof there ſurvived a daughter; 
the queſtion was, which of the daughters ſhould ſucceed ? Whether the firſt, a; 
having the firſt proviſion, or the laſt having the laſt proviſion ? The parties were 

three fiſters, A:&mans. In which the Lords admitted all the three ſiſters as 
| heirs-portioners, and ſo confounded the proviſions, being all equal and about the 
ſame thing, which muſt be the reaſon, and not that which is there rendered, 
viz. becauſe the defunct, notwithſtanding of thete proviſions in favour of heirs, 
might have diſponed effectually to a ſtranger, and ſo likewiſe to his own children 
of another marriage; for that reaſon would have excluded the daughters of the 
firſt marriage, and preferred the daughter of the laſt marriage; and as hath been 
ſhown, tailzies and proviſions, upon an antecedent onerous obligation, ſuch 3s 
marriage is, hinder the fiar to diſpone, or provide the ſame to his heirs of line, 


repreſenting him ſimply, who muſt fulfil his obligement ; albeit his diſpoſition to 


ſtrangers, not ſo repreſenting him, will be effectual: And therefore Craig, in the 

| fame place obſerveth, in the caſe of Iſabel Baron, who being heir to her father 
of his firſt marriage, by which it was provided, that the heirs of the marriage 
ſhould ſucceed to all lands conqueſt during the marriage : And thereafter, having 

| a ſon of the ſecond marriage, who was his father's heir of line, to whom bs 
father diſponed, or provided a tenement acquired, during the firſt marriage; Jet 
the faid liobel, as heir of that marriage, recovered that tenement from her br0- 
ther as heir of line Lt 35 SE 
Hut the main difficulty remaineth, when the obligements in favour of the 
heirs-portioners are unequal ; for, when they are equal, whether they become 
extinct by confuſion, or not, it is alike, Eut if they be ſo extin& when they 
are unequal, there will not be an equal abatement ; but the greateſt obligemeſt 
will be extinct, as well as the leaſt: neither can ſuch obligations be wholly ex- 


tin& by confuſion, but only pro rata. So that, if there be three heirs-portion- 


ers, for example, the obligement granted to every one of them can only be = 
tin& for a third part, becauſe they are but heirs in a third part; and as to " 
third parts, each two of them are dehtors to the third: and if the obligation excee 
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heirs, may abſtain and renounce, and they, or their aſſignies, may purſue any 
ok the reſt that ſhall enter for fulfilling of the defunct's obligements; and the 
g iy may procure adjudication of the renouncer $ portion; but if they be conſiderate, 
"hen all the obligations jointly exceed the value of the eſtate, they will all re- 
ounce and afſign their obligements, and their aſſignies will be preferred, accord- 
ing to their diligence, without conſideration of the priority or poſteriority of 
the obligements; but if they happen to enter, or when their proviſions are not 
erſonal to themſelves, nominatim, but as they are heirs of proviſion, and there- 
re neceſſarily require, that they muſt be heirs, before they can obtain their 
proviſions, then the obligements or proviſions of each heir-portioner are extinct, 
as to their own proportion; but they have like action againſt the other heirs-por- 
tioners, for their proportion, as other creditors have: the point will be clear by 
example, if three ſiſters were provided by their father to unequal portions, the 
irſt to 15,000 merks, the ſecond to 12,000 merks, the third to 6000 merks, and 
the defunct's whole eſtate had only been worth 18,000 merks. All of them en- 
tering, the caſe would be thus: the eldeſt would ſucceed to 6000 merks of the 
heritage for her part, and the ſecond would be liable to her for 500 merks, as 
the third of her proviſion, to whom ſhe would alſo be liable for 4000 merks, 
23 the third of the ſecond's proviſion, which being compenſed, the ſecond would 
be lizhle to the firſt in 1000 merks de claro. In like manner, the firſt would be 
liable to the third in 2000 merks, and the third would be liable to the firſt in 
5009 merks, which being balanced, the third would be debtor, de claro, to the 
ürſt in 3000 merks : ſo the intereſt of the firſt would be 6000 merks, as her 
own portion; and one out of the ſecond, and three out of the third's portion, 
being in all 10,000 merks. The ſecond falleth 6000 as her ſhare, out of which 
ſhe is liable in 1000 merks to the eldeſt, and the youngeſt is due to her 4000 
merks, and fhe to the youngeſt 2000 merks, which being balanced, the youngeſt is due 
10 the ſecond de claro 2000 merks, whereby her intereſt will be 7000 merks, the 
youngeſt's portion will be 6000 merks, out of which ſhe is due to the eldeſt 3000 
merks, and to the ſecond 2000 ; fo there will remain only free to her 1000 
This may clear the caſe as to liquid ſums; but as to diſpoſitions, or proviſi- 
ons of lands, or other obligements in facto, theſe, or the intereſt, or value, will 
be the ſame way effectual amongſt the heirs-portioners, as if they had been 
made to ſtrangers ; except where the fame diſpoſition or proviſion is made to di- 
vers of them: for then either being equally obliged to others, as repreſenting 
the defunct, the ſame became void and ineffectual pro tanto: as was found in the 
lad caſe of the fiſters Art2mans; but fince the act of parliament 1621, againſt 
fraudulent diſpoſitions, the firſt diſpoſition, or proviſion, conſtituting that party 
creator, may give ground to reduce a poſterior diſpoſition of the ſame thing to 
another of the heirs- portioners, as being without a clauſe onerous, after contract- 
nz of the firſt debt; but that will not hold in bonds for ſums of money, all which 
will have their effect, as is before ſaid: neither will it hold, when the proviſion 
of lands provideth the party deſtinate to be heir, for thereby that party cannot 
quarrel that predeceſſor's deed : otherwiſe the firſt obligement, or diſpoſition to 
ay of the heirs-portioners nominatim, may reduce any poſterior diſpoſition to o- 
thers of the heirs-portioners. 3 8 5 3 
Iwo daughters being ſerved both heirs-portioners to their father in ſome 
Leds, but one of them ſucceeding to her brother, who was infeft as heir to his 


* in lands, excluding the other ſiſter, who was not ſiſter-german to her 
other by both bloods, and both being purſued for their father's debt, they 


15 455 found liable equally, but proportionally, according to the intereſt they 
py ed to the one being only immediate heir to her father, in a right of 
10 wherein her brother uterine was not ſerved and infeft, the other being 
N y and immediately heir to her father in theſe teinds, and mediately heir 

zer father, by being heir to her brother, Who was heir to his father, being 


6 F infeft 
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infeft in the lands by precept of clare confat, without ſervice, June 10 100 
l bite. | 5 0 
XVI. Secondly, Other heirs not being heirs-portioners, are liable for the g 
funct's debt in ſolidum, except heirs ſubſtitute in bonds, who are only liable _ 

valorem in the ſums in theſe bonds, July 3. 1666, Fleming m. 
XVII. Heirs are not conveenable at the creditors option, as in the caſe of heirs 


and executors, but they have the benefit of an order of diſcuſſing. Thus, fr. 


debts and obligements relating to any particular lands or rights, and no other 
do, in the firſt place, affect the heirs, who may ſucceed in theſe lands or right 
before the heir general“: ſo an obligement obliging the defunct's heirs of linge 
or tailzie, ſo ſoon as they ſhould come to his eſtate, was found to affect the her 
of tailzie who came to that eſtate, without diſcuſſing the heirs of line, Hope, 4 
 beredibus, Lyon contra Scot, So an obligement obliging a debtor and his heirs. 
male, ſucceeding in ſuch an eſtate (which was provided to heirs-male,) and al 
other heirs and ſucceſſors; was found to burden the heir-male, before the heir 
of line or executors, July 22. 1662, Anderſon. So likewiſe an obligement to in- 
feft a party in an annualrent out of lands deſigned, was found to affect the heir 
of proviſion in theſe lands, without diſcuſſing the heir of line, Nicol, Edmeſin 
contra Edmeſton. This was alſo the opinion of the Lords, tho' there was no deci- 
ſion in it, Had. Feb. 19. 1611, L. Blair contra Fairly. And in theſe cafes the 
heir of tailzie or proviſion will have no relief againſt the heir of line, or other 
nearer heirs of blood, who otherwiſe, and alſo executors, muſt be diſcuſſed he- 
fore heirs of provifion or tailzie. General obligements not relating to particular 
lands, do, 1. affect the heirs of line, who are heirs general. 2. The heir 
of conqueſt, July 21. 1630, Fairly. 3. Heirs- male muſt be diſcuſſed before heirs 
of tailzie or proviſion, not being ſo near of blood, Hope, de hared. Dunbar contra 
Hay of Murkill, The like muſt follow as to heirs of marriages, who are alſo heirs 
of blood, and muſt be diſcuſſed before other heirs of proviſion or tailzie, who 
therefore are only liable in the laſt place, the reſt being diſcuſſed, unleſs they be 
obliged to relieve the heir of line, Nov. 22. 1665, Scot. „ 
XVIII. But an heir of tailzie was not found to repreſent the defunct in ob- 
| ligations contrary to the terms of the tailzie, as to which heirs of tailzie are 2 
creditors and ſtrangers; as when the ſecurity of a ſum was by way of tailzi 
payable to the creditor, and the heirs of his body; which failing, to a perſon 
named, his heirs and aſſignies whatſoever, the creditor being obliged to do m0 
deed hurtful to the tailzie, and the debtor obliged not to pay without the con- 
ſent of the perſon named, that perſon was found to have intereſt to obtain de- 
clarator that the ſum was unwarrantably paid by the debtor, without his con- 
ſent, or order of law, by conſigning it to be re-employed in the ſame terms; 
and therefore the debtor was ordained to make up the ſecurity again as at fil, 


| reſerving to creditors how far they could affect this ſum for the firſt fiar's debt; 


or whether the terms of the tailzie would exclude the fiar's debts or deeds 
for his neceſſary uſe, or only unneceſſary and voluntary deeds, Feb. 3. 1074 
Drummond ®. And in like manner, a father having granted two bonds of pro- 
viſion to his two daughters, payable to them and the heirs of their body; which 
failing, to return to the father and his heirs, the one of them having died with- 
out heirs of her body, but having aſſigned her bond to her ſiſter, the aſſignati- 
on was found ineffectual, as being done on deſign to diſappoint the tailzie made by 
the father of the return of the proviſion, in caſe the daughters had no heirs of their 
bodies, and ſo was done without any onerous cauſe or juſt conſideration, Jau. 3! 
1679, Drummond. : To. 
XIX. Heirs of marriage are heirs of proviſion, and partly creditors, and there- 


fore may quarrel deeds fraudulent, or meerly gratuitous, done by the defund 


whom 


* Craig II. 17. 19. mentions a deciſion which ſeems to contradict this general poſition. 
= See below, $51.2. 5. . | ® See above, II. 3. 59. 3. 
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whom they repreſent, in prejudice of their proviſions, as was found in the fore- 
mentioned caſe of Baron n, obſerved by Craig, who being heir of a marriage, to 
whom all lands conqueſt during the marriage were provided, the father having 


| marriage, yet that heir of the marriage did recover the ſame from that ſon, al- 
beit the heir of the marriage did repreſent her father, yet not ſimply, but ac- 
cording to the proviſion by the contract of marriage; which being an onerous 
contract, uberrim@ fidei, the father, contracter, can do no deed contrary thereto, 


but upon an onerous cauſe or juſt conſideration; and therefore, if he ſell any 


meerly gratuitous, much more might heirs of a marriage quarrel deeds prejudi- 
| cial to their proviſion in favour of the children of other marriages, without 
which the great truſt of theſe contracts would be eluded, whereupon parties re- 


tracters have, or ſhall acquire during the marriage, by which the whole eſtates 


articular lands, or ſums to be provided to the heirs or bairns of the marriage, 


he and alſo the conqueſt during the marriage ; which clauſe of conqueſt will reach 
ir WW only to what the father had more at his death than the time of the contract, 
Ne- and is ordinary both in the contracts of citizens and others, which therefore 
lar WH ſhould not be eluſory, but effectual, according to the true meaning of the 


parties, which 1s not to bind up the father, that he cannot do deeds for cauſes 


tro eratuitous and arbitrary, in prejudice of ſuch proviſions ; for tho' by ſuch pro- 
eit vitons, when fulfilled, he himſelf muſt become fiar, and ſo may diſpone, yet 
rho he is alſo debtor, and fo cannot effectually diſpone againſt the import and mean- 
de ing of the proviſion : and therefore a father by his contract of marriage having 

provided certain tenements to himſelf, and his future ſpouſe. in conjunct fee, and 
ob- d the bairns of the marriage, &c. and the wife having reſtricted herſelf by the 
> 23 contra? to the half of the liferent of theſe tenements, in caſe of children, after 
lie which the father having infeft her of new in the ſecond half, the ſaid laſt infeft- 
ron ment was found reducible at the inſtance of the bairns, as heirs of the marri- 
ne, and that they were not obliged to fulfil their father's deed in favour of their 
on- mother, who was competently provided, in reſpe& the ſame was contrary to the 
de. Provition in the contract of marriage, July 10. 1677, Carnagie. Yea, a father 
:on- by bis contract of marriage having provided a definite ſum to the eldeſt heir-fe- 
ms; male of the marriage, and thereafter having diſponed his eſtate to her, ſhe mar- 
rſt, Hing a perſon that would aſſume his name and arms, wherein if ſhe failzied, pro- 
we ing the ſame to his ſecond daughter upon the fame terms, &c. the ſaid eldeſt 
eeds 


daughter having married ſutably before ſhe knew that diſpoſition, and her huſ- 


674, band refuſing to take her name, ſhe was found to have right to take her to her 


ow Nr by her mother's contract, and ſo the right of her father's eſtate was de- 
ic solve 


July 26, 1677, Stevinſon. But theſe proviſions of conqueſt do not hinder juſt and 


bund in the caſe of Mitchel contra the heirs of Littlejohn, June 16. 1676. Nor 
will they hinder fathers to provide children of another marriage with compe- 
tent proviſions according to his condition, tho' thereby the conqueſt during the 
wrriage will be affected; yea, where in a contract of marriage the huſband's 
frelent means, and his wife's tocher, were provided to be employed for the man 
4 wife in liferent ; whilks failing, the one half to the man's heirs, and the 
ner half to the woman's heirs : there being no bairns of the marriage, the 


huſband 


dee above, 5 1 1 


alponed a tenement acquired during that marriage, to his eldeſt ſon by another 
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thing falling within ſuch proviſions, the heir of proviſion cannot quarrel that 
ranger, but is obliged to fulfil to him; but might quarrel the ſame, if it were 


ly, and make matches and give tochers; and therefore take proviſions to * 
heirs of the marriage, either of definite ſums, or of all, or a part that the con- 


of citizens are ordinarily conveyed ; or otherwiſe, contracts of marriage bear 


onerous, or rational conſiderations, but that he can do no other deeds meerly 


to her ſecond ſiſter, upon the terms therein contained, who was found 
able to pay the proviſion to her eldeſt fiſter, contained in her mother's contract, 


tional deeds of the father, as providing a jointure for a poſterior wife, as was 
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huſband was not found liable to employ that ſum, and the conqueſt in favour 


Tit 


of himſelf and the wife's heirs, but that he might employ the whole in fa. - 
vour of the child he had by.a poſterior marriage, Dec. 21. 1680, Anderſen e one 
XX. The exception that all parties having intereſt are not called, will he ch 
ſufficient to fiſt procefs againft ſuch heirs as have the benefit of diſcuſſion, with. 4s 
out neceſſity to condeſcend or inſtru any right the (Heir nat called) may ſucceed 78 
to, Jan. 24. 1672, L. Lufs and Glendening. 5 0 
XXI. Eut the exception of the order of diſcuſſing will not be ſuſtained, (if al ® 4] 
farties are called) unleſs the defender condeſcend on; and clear an Heritage 10 0 F 
which the anterior heir may ſucceed, which being a dilator, mutt be Inſtant! 4 5 
verified, as where it is notour; and where that cannot be, ſometimes proceſs will 22 
be ſuſtained againſt both heirs of line and tailzie together, ſuperſeding execution eilid 
againit the heirs-male or of tailzie, till the heir of line were diſcufſed, Tuly 19 "0; 
1626, Edger. And heirs of line and proviſion being purſued jointly, the heir gf Yuly 
line renouncing, was aſſoilzied, and proteſtation admitted for adjudication again wile 1 
the heir of line, which the purſuer was ordained to aſſign to the heir of proviſicn, have | 
and was not found obliged further to diſcuſs the heir of line, or to put him bo credit 
his oath upon any other paſtive title, ſeeing the heir of proviſion required not niſh, 
the ſame i 7n:779 litis, when the heir of line renounced, nor ſhewed any viſibl tence 
eſtate which might befal to the heir of line, June 22. 1678, Craufurd. The the cl 
queſtion is here, what is meaned by diſcuſſing, which is not underſtood by that appar 
heir's renouncing to be heir, January 26. 1622, Cowan; but in that caſe the re- or ſen 
nounced heritage mult be adjudged. Diſcuſſing therefore is by horning, capi. neceſſ 
on and appriſing, March 22. 1027, Edgar; or otherwiſe by adjudication, in Wi heirs, 
caſe the heirs renounce ; but the other heirs may exclude the renunciation, by charg 
alledging his behaving as heir, as was found in the foreſaid caſe, January 15 . there: 
1630, Cleghorn, This paſſive ſucceſſion of heirs in their predeceſſors debt TY 
and obligements, making them perſonally liable thereto, befalleth in three this, t 
caſes: 1. When the heir is entered heir. 2. When he is not entered, but in- ditor 
mixeth himſelf, by meddling himſelf as heir, or becoming lucrative ſucceſa, iſ coods 
after the debt contracted. 3. When the heir is lawfully charged to enter bei, Wi the gr 
tho' he hath neither entered nor meddled, if he do not renounce, he is perſon- not re 
ally obliged ; and if he do renounce, his perſon and proper eſtate is free, and c- fon of 
ly the heritage is liable, and the creditor hath action contra hereditatem jacar Wi in. ! 
7em, The firſt caſe is moſt ordinary and orderly, the ſecond inferreth the t-: charge 
ous paſhve titles, ge/#zonem pro fœrede, or praeceptionem hereditatis : of which in the it pro 
enſuing titles. Let us here conſider, firſt, the charge to enter heir, which is a-. on of 
tecedent to the entry; and then the entry of heirs itſelf. e ance. 
XXII. The charge to enter heir is founded upon the act of Parliament ty to! 
1540, caß. 106. and it is of two kinds, a general charge, and a ſpecial charge: and fe 
the general charge to enter heir proceedeth thus ; the creditor, upon ſupplicat. WM charge 
on, without citation, obtaineth from the Lords of courſe letters paſſing under YM that p 
the ſignet, to charge the party complained upon to enter heir to the complain Wl proceſ 
er's defunct debtor, within forty days after the execution of the charge, vill if h 
certification, if he enter not, ſuch proceſs will be granted againſt him as if he | this ca 
waere actually entered heir: the reaſon of this charge with us is, becauſe hell uſe te 
are not liable paſſive, if they enter not, nor immix themſelves in the heritage & ap 
and therefore, that the creditor may not lie out beyond the year and day gra- ee is, 
ed to heirs to deliberate, the law hath introduced this remeid, that the credit 23 
may charge the debtor's apparent heir to enter, whereupon he hath perſonal acl Med 
on againit him, if he renounce not, and thereupon may reach not only his be e {pe 
ritage, but his own proper goods belonging to him aliunde ; and if he renounc only th 
he hath action comra hereditatem jacentem b. —_— 
The general charge to enter heir may be executed againſt the apparent hell, IP 
after the defunct's death, even within the annus deliberand; ; but the RY of ai 
| 5 | | tnereu bp See 


» Sce above, II. 3. 41. 3. p See above, III. 2. 46. 
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thereupon muſt be after the year and day is expired, not only from the defunct's 
death, but from the heir's birth, if he be poſthumnus, Spotiſ. heirs, Livingstoun 
ſantra Fullertoun 3 and therefore a ſummons executed after year and day expired 
upon a charge to enter heir within the year, was ſuſtained, June 19. 1628, Ma— 
ich ; Had. July 10. 10 10, Montgomery contra L. Langshaw ?, There is an act 
of Sederunt in auno 1613, allowing general charges to enter heir within the year 
and day, and the ſummons to be executed thereupon immediately after year and day; 
Wnt the the charge be after year and day, the ſummons thereupon muſt not be executed 
ill ferty days expire from the execution of the charge *; and tho the ſummons be WIth- 
in year and day, or within the days of the charge, if the heir renounce and omit 
that defence, the decreet cognitionis cauſa, and adjudication thereupon, were found 
valid, and that alledgeance proponed by another creditor, was repelled; becauſe it 
was free to the heir as well to renounce when he pleaſed, as to enter when he pleaſed, 
Fu 14.1631, Blarr ; but it is like the poſterior creditor hath been negligent, other- 
wile that premature diligentia of purſuing and renouncing within the year, would 
have been accounted colluſive and fraudulent, and ſo would not prejudge the other 
creditor doing diligence in the ordinary way. General charges to enter heir do eva- 
niſh, as incompleat diligences, if the party charged die before litiſconteſtation or ſen- 
tence; and tho the forty days be expired before the death of the party charged, yet 
the charge uſeth not to be transferred, or made uſe of againſt any ſubſequent heir 
apparent; whence it is conſequent, that if the charger die before litiſconteſtation 
or ſentence, that the ſame ſhould alſo become void, becauſe the charge doth not 
neceſſitate the party charged to enter or renounce in favour of the charger's 
| heirs, but of himſelf. Yer it was found, that an aſſigny might inſiſt upon a 
charge at the cedent's inſtance, after the cedent's death, tho'-nothing followed 
thereupon during his life, June 18, 1631, Prior of Archattan. 25 


XXIII. A ſpecial charge to enter heir differeth from the general charge in 
this, that the general charge is in lieu of the general ſervice: for thereby the cre- 
ditor reacheth the perſon of the apparent heir of his debtor, and his eſtate or 
goods eſtabliſned in his perſon, unleſs he renounce: and ſo the general charge is 
the ground of a proceſs and decreet for payment: but thereby the creditor can- 
not reach the lands and annualrents, which are not as yet eſtabliſhed in the per- 
on of the apparent heir, he not being ſpecially ſerved thereunto, or infeft there- 
in. And therefore, that the creditor may reach theſe, he muſt uſe a ſpecial 
charge, which ſupplieth the ſpecial ſervice and entry. This ſpecial charge, tho' 
It proceedeth upon ſupplication without citation, yet it muſt be upon producti- 
on of a decreet at the creditor's inſtance, not cognitionis cauſa, but for perform- 
ance, And it is competent in two caſes ; Firſt, upon the proper debt of the par- 
ty to be charged: for if the debtor be un-entered to ſome of his predeceflors, 
and fo their rights not eſtabliſhed in his perſon ; in that caſe the creditor muſt 
charge his own debtor ſpecially to enter heir in the rights competent to him by 
that predeceſſor, with certification if he enter not, the creditor ſhall have ſuch 
proceſs and execution againſt that land and heritage to which he might enter, 
5 if he were actually entered therein, whereupon appriſing doth proceed. In 
| this caſe there is no necefſfity of an antecedent general charge, which only is 

uſed to the effect that the debt may be eſtabliſhed ggainſt the perſon of the debt- 
rs apparent heir paſſive, by a decreet upon the general charge. The other 
male is, when the debt is not the proper debt of the party charged, but of ſome 
predeceſſor to whom he may be heir; in which caſe the debt muſt firſt be efta- 

ſhed againſt him pajjive, and then followeth the ſpecial charge: in this caſe 
the ſpecial charge cannot be till after year and day, becauſe it preſuppoſeth not 


only the ſummons, but alſo the ſentence upon the general charge, both which 
| 6 G mult 
t hell 5 —. 
1100 of  "mmonſes have been ſuſtained by the Court of Seſſion, tho executed within the forty days, where the day 
eupol : Yann was 21 and 6days after the laſt of the forty days, July 17. 1702, Biggar. | 


Dee above, III. 4. 32. 
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mult be after year and day &. Bu# it 1s more queſtionable when the debt 
proper debt of the party charged, if the ſpecial charge may not be at an + 
even within year and day, or if it muſt be after the annus deliberandi: thi rx 
for the negative, that it needs not abide the year of deliberation WWE 12 
tent of the deliberation is not ſo much whether the party charged Will I: 2 
whether he will perſonally ſubject himſelf to the ground of that char 7 1657, 
albeit he renounce not, 7hat will not make him liable to any of the Foe * this qu 
debts, except it be by bis fraud and colluſion with one creditor in Lee hg 
another. And therefore, ſeeing he cannot deliberate, whether he will % fab: 1 . 
to his own debt, he ought not to have the benefit of year and day beiter th ands, 
ſpecial charge be eftectual. Yet the affirmative is more conſonant to the RW _ 
terms of lam, and alſo more epedient; becauſe, 1. all hetrs having the benefit of the . ow 
to deliberate, and the jfecial charge being to cauſe them enter, there is no exce - 1 had ll 
low agaim/t the heir hrs year of deliberation. 2. If the negative hold Wr 12 ä 
be no renunciation to enter heir competent, when the charge 75 pon the | Froßer 4 1 3 
of the party charged; but the contrary was found, and a party being ſpeciall * r 
ged to enter heir to ſome of his predeceſſors upon his own debt, was ed ” 2 4 . 
nouundce, 23d March 1627, L. Coarſe. 3. Tho the charge to enter beir upon a deuns . 
debt, 207% only make the apparent heir not renouncing liable for that debt, the ha- =_” 
2ard is far greater to make kim liable fer other debts, when bis predeceſſor's eſiate td 
7s afpriſed for his own delt, at leaſt renunciation will not be admitted gain a _ 
other creditor charging, unleſs he firſt purge bis predeceſſr's eſtate of all difireſs um WM uck: 
his own proper debt, wut. 7 | ö Loc Eb 7 I tacks 
0 proper dect, UE. July 1657, Carmichael contra Lockhart ; July 5. 1658 of 
Mure contra Lindsay, Nov. 3. 1682, Blyth contra Lawſon, obſerved by Fan 5 x 
No. 23. Yea, before the late act 24. Parl. 1661, preferring the diligence of che . 2 
defunct's creditors to the heir's proper creditors, there was no reaſon to allow * * 
ſpecial charges for the apparent heir's own debt more ſummar execution than By | 
other charges, ſo to prefer the apparent heir's proper creditors to the defun®' ny 
creditors. This preference of the diligences of the defunQ's creditors to the di 5 11 
ligences of the heir's proper creditors, is only if the ſame be compleat in three 5 
years after the defunct's death, wherein the annus deliberandi is contained, but I 11 
i that year the heir can make no valid voluntary diſpoſition 4. The acc of en 
Parliament 1540, cap. 100. Which is the ground of the charge to enter heir ai: | 
and is only the riſe of the ſpecial charge, infinuates an exception, if the heir but Fn 
be major: But the cuſtom of the Lords hath introduced the general charge to Wo kr 
conſtitute the debt, and allows both charges againſt minors. There is no de The 
ceſſity either of a general or ſpecial charge, as to real actions, which may WM inquire 
FIT againſt apparent heirs; as poinding of the ground, Jan. 2. 1667, O-. pcace ot 
| 5 m__ Neither are they neceſſary in declarators or reductions, Nov. 12. 107%, nfo l 
XXIV. The remedy againſt both charges to be heir, is a renunciation to be Keene 
heir, whereby the renouncer's perſon and his proper eſtate will not be liable for uring 
his predecefior's debt, but only his predeceſſor's heritage. This renunciation doubt, | 
uſeth to be offered by way of exception in the proceſs upon the general charge: Wks 6 
and if the defender be not abſent, it is not ordinarily admitted by ſuſpenſion, aher ac 
except in favour of minors, who, tho' being apparent heirs, they take 2 d nd heir 
to renounce and fail therein, yet they will be reſtored againſt the ſame by fu- <a 
ſpenſion without reduction, Jan. 25. 1628, Kennedy; Spoltiſ. reſtitutib in intt- ¶ ind a re 
grum, Niſbet contra Niſbet . But if the minority were controverted, and nat 


inſtantly verified, it muſt be by reduction, Spotiſ. minors, Craig contra Cuck- 
| | | Furl. 


turn “. 
and ch: 
ted, thi 


ſtand, 


him ther 


* A decreet on any other of the paſſive titles, as well as on a general charge, is a foundation for a ſpeci 
charge. dee above the torm of procedure to be followed, if the apparent heir renounce, III. 2. 46. 

In this caſe the heir was not minor, as appears by Dury, January 13. 1629, inter eojdem, but the 
could not ſpecify any damoge he had incurred by the heir's neglect, and his expences were allowed to him. 


4 See above, II. 12. 29. 44 See above, II. 5. 10, r See above, II. 10. 19. 
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* A renunciation to be heir was admitted rebus integris, tho' the decreet 
E hires were ſixteen years before, July 20. 1620, Harvie. Yea, it was admit- 
1 tho there was a compriſing on the decreet ſuſpended, which was declared to 
= and the apparent heir's perſon and proper eſtate were only freed, Dec. 11. 
1657, Oliphant contra Blackburn. A renunciation to be heir was not admitted with 
this quality, excepting to the renouncer certain lands whereinto he was appointed 
be infeft by his father's contract of marriage, and whereupon inhibition was uſed 
before contracting of the charger's debt, to the effect he might enter heir to thoſe 
ande, Jan. 23. 1027) La. Ogikoze. But in the like caſe, Hope, inhibition, Thornton 
mira Bailie, and Adamſon contra Hamilton, ibid. the apparent heir was ſuffered to 
enounce to be heir to his goodſire, except as to thoſe lands which his goodfire 
had diſponed to his father in his contract of marriage, and became bound to infeft 
lim therein, whereupon inhibition was uſed : which the Lords found a ſingular 
"He confiſtent with a renunciation of the heritage ex titulo unverſali, The ex- 
ception upon renunciation to be heir is elided, if the defunct's eſtate be burden- 
ea with the heir's proper debt: which is taken off by the duply of purging the 
ame, 4s appears in the deciſions before adduced F*, The faid exception is alfo 
elided by the reply of behaving as heir, albeit the ſame were libelled as a ſeveral 
paſſive title, March 18. 1631, Bennet. ” „ 
XXV. The entry of heirs is either of heirs general or heirs ſpecial. The for- 
mer requires only a general ſervice, which is neceffary to all heirs, except heirs 
n tacks, penſions, and heirs nommatim, immediately ſubſtitute in bonds *. But 
heirs of tailzie or proviſion muſt be ſerved, that it may appear that the heirs to 
whom they are ſubſtitute are failed ; and therefore the only child of a marriage 
vas found to have title to purſue implement of the contract of marriage, he ſer- 
ving heir of the marriage cum proceſſu, Fuly 21. 1676, Hay of Drumelzier, The 
general entry of heirs proceedeth thus, a brieve is taken out of the Chancery of 
courſe, without citation or ſupplication, for ſerving ſuch a perſon neareſt and 
lawful heir to ſuch a defunt. It may be directed to any judge ordinary at the 
parties option, albeit the defunct nor the heir never lived within that juriſdicti- 
on, March 6. 1630, L. Caſciben ſupplicant. The Lords may, in cafes where 
an ancient or important ſervice is required, chuſe the judge moſt fitting for the 
affair; and when brieves paſs of courſe, they are obtained to any judge deſired; 
but they are eafily advocated, and remitted to the macers, with aſſeſſors in caſes 
of difficulty. ” | no 
| The tel of the brieve, is by way of precept from the King to the Judge to 
nquire pro probos et fideles bomines patrie,. that ſuch a perſon died at the faith and 
peace of our Sovereign Lord; and that the uſer of the brieve is the neareſt and 
awful heir: do this brieve hath only theſe two heads; and thus not only heirs of 
Ine may be ſerved generally, but alſo heirs of conqueſt, being to ſucceed to re- 
verllons, heritable bonds, or the like rights, not having an infeftment, nor re- 
quiring a ſpecial ſervice : Hope, ſucceſſion, Earl of Dumbar's heirs. And, no 
doubt, heirs-male may be ſerved generally, that they may ſucceed to the like 
ghts which may be conceived in their favour, and whereunto they can have no 
her acceſs. And, for the ſame reaſon, heirs of a marriage may alſo be ſerved, 
and heirs of proviſion in bonds. : FE NG: 
General ſervices uſe to be included in ſpecial ſervices, as members thereof ; 
and a retour to an annualrent, bearing to be granted to heirs whatſoever, and 
at the perſon retoured, was heir in the (aid annualrent, was found to inftruct 
im general heir, though it did not bear per expreſſum, that he was heir general- 
u but only in that annualrent, Feb. 9. 1676, Drummond; the general ſervice 
of beirs being retoured, doth ſo eſtabliſh rights not having infeftment (as diſpo- 
_ NR e ſitions, 


Y The minority does not ſcem to have been in this caſe denied; but it was thought, that a decreet could only 
taken away by reduction. The deciſion was pronounced in 1583, and has not been followed in later caſes, 
: See above, $ 23. 5. t. and March 1692, Chaplain contra Orrack, obſerved by Sir Patrick Home, No 198. 

dee above, $ 6; h. 2, | | 
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ſitions, heritable bonds, reverſions, appriſings and adjudications) in the perſon of 
the heir ſerved, as that no poſterior heirs can have right thereto, unleſs they be 
ſerved heirs to the perſon laſt ſerved heir, though the right ſtood in the name 
of the firſt acquirer, and not of the laſt heir; as an heritable bond or reverſion 
remaining in the name of a father, to whom his eldeſt fon was ſerved heir gene. 
rally, who, dying without iſſue, the ſecond brother muſt be ſerved heir to his 
brother, and not to his father therein, as was thought by all the Lords after dif. 
pute in preſentia, albeit the matter was agreed without deciſion, Spctiſ. heirs, 
Captain Rollo contra Stewart of Gairntullie; the reaſon is, becauſe the general fer- 
vice is a compleat eſtabliſhing of the right in the perſon of the heir: and there. 
fore, as in ſpecial ſervices, the heir is ſerved to him who died laſt veſt and ſeized 
as of fee, whereby that right is eſtabliſhed ; ſo, in the general ſervice, the heir 
muſt be ſerved to him, in whoſe perſon the right flood laſt. And though, in 


ſpecial ſervices, the heir cannot be ſerved to him who is laſt ſerved ſpecial heir, 


unleſs he had been alſo infeft: yet the reaſon thereof is, becauſe the ſpecial ſer- 
vice, as an incompleat right, evaniſheth, and the next apparent heir muſt be {er- 
ved again to the ſame defunct ; but it is not ſo in general ſervices. | 
XXVI. The entry of heirs to lands or annualrents, the fee whereof is by in- 
feftment, is either by conſent of the ſuperiors voluntarily, or by law. The for- 
mer is by the ſuperior's precept, which, from the initial words thereof, Qua mii 
 clare conſtat, Ec. is called a precept of clare confiat , by which the ſuperior ac- 
| knowledgeth, that the defunct died laſt veſt and ſeized in ſuch lands or annual- 
rents, and that the ſame are holden of him by fuch a tenor, and that the obtain- 
er of the precept is neareſt and lawful heir to he defunct in the ſaid lands, Es. 
and that he is of lawful age for entering thereto; and therefore commands his 
bailiff to infeft him therein. Infeftment being paſt accordingly, giveth that par- 
ty the real right of the lands or annualrents, if done by the right ſuperior. It 
doth alſo conſtitute the receiver thereof heir paſtauè, and makes him liable to his 
predeceſſor's debts : but it will not conſtitute or inſtruct him heir ave, or give 
him an active title to purſue as heir. Yea, it will not be a ſufficient title as to 
the real right of the ground againſt any other party, than thoſe who acknowledge 
the giver thereof to be ſuperior, and the receiver to be heir. For if, upon any 
other colourable title, they queſtion any of theſe, the infeftment and precept of 
_ clave conſtat will not be ſufficient alone, unleſs it have obtained the benefit of a 
_ poſſeflory judgment or preſcription. _ „ 5 
XXVII. Like unto this is the entry of heirs, within burgh- royal, by heſp and 
ſtaple , according to the cuſtom of burgh, which is inſtructed by the inſiru- 
ment of ſcifin only, without other adminicles, Nov. 13. 1623, Mrrſhal; July fe 
nut. 1629, Wilſon. In which caſe, though a ſeifin by heſp and ſtaple was ſu- 
ſtained to inſtruct an heir a4; yet it was only becauſe this purſuer had been 
proved heir paſſibè thereby, at the inſtance of that defender. „ 
XXVIII. The ſecureſt entry of heirs ſpecially, in lands or annualrents, is by 
law. The procedure whereof is in this manner : any perſon may ſummeri)y ob- 
| tain a brieve out of the Chancellary, in the ſame manner as the general briev6 
which is directed by way. of precept from the King, or Lord of the regality 
having Chapel and Chancellary ; whereby the Judge, to whom it is directed ; 
ordained, by an inqueſt upon oath, to inquire, * who died laſt veſt and ſel 
as of fee in ſuch lands or annualrents: and if, at the faith and peace of Our 
« Sovereign Lord, and who is his neareſt ar lawful hci: therein, of whom | 
« holden in chief, by what ſervice, and whai the value of it is, now, and 1 
« time of peace; and if the ſaid heir be of law ful age, in whoſe hands the 15 
«© now is, from what time, how, by what ſervice, by whom, and through . 
e cauſe,” It is needleſs to be curious conterning the umber of the heads 0 


this brieve, ſome parts thereof not being diſtin, but ©: plicatory of the rn! 
XXIX. Thel 


* See above, II. 3. 14. 3. ” See above, II. z. 19. 2. 
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XXX. Theſe brieves are accordingly directed to the Judges Ordinary, where 
the land, or annualrent lies, as to Sheriffs, Stewarts, Bailies of Regality, or Bai- 
les of Burghs-royal. But if there be juſt exception againſt the Judge Ordinary 
ok the place, or if the lands or annualrents lie in divers juriſdictions, and be fo 
repreſented 3 warrant will be granted, upon ſupplication to the Lords, that the 
director of the Chancellary iſſue brieves to other perſons, and frequently, in the 
caſe of divers juriſdictions, they are directed to the Macers. TY) 

XXX. By virtue of this brieve, the Judge Ordinary, or delegate to whom 
they are directed, citeth perſons to be Members of Inqueſt, upon 15 days: and 


ne Court, when all the free-holders are obliged to be preſent, and then the 
brieve may be ſerved, without further delay, conform to the act of Parl. 1429, 
cap, 127. and Parl. 1503, cap. 94. where it is left arbitrary, to ſummon the In- 
queſt on what days the Judge, ſerver of the brieve, pleaſeth; or preſently, if there 
be perſons of Inqueſt preſent in the tolbooth, unſummoned. But, in all caſes, 
the brieves mult be proclaimed publickly, at the market-croſs, in plain market, 
where moſt confluence of people is gathered, ſo as it may come to the knowledge 
of all parties having intereſt . And then, that the ſaid brieve be thrice cried, 


25 plainly together: which is by three ſeveral Oyeſſes, with a loud and audible 
5 voice, before the reading of the brieve, and the Sheriff's precept thereupon; and 
0 eich oyes to be at as great diſtance from other, as the time required to give the 
= fad oyes thrice ; and that the officers of the Town be preſent. But if the brieve 
a come to be ſerved ſo near Mhitſunday or Martinmaſs, that there does not inter- 
” veen a market-day, the brieves may be proclaimed upon any week-day, the of- 
1 ficers and fix others of the town being preſent: yet, either the day of com- 
: pearance, or the day of citation is numbered, as one of the fifteen, July 27. 1626, 
x Mackulloch. There is no necellity to ſummon any defender; in lieu whereof, is 
wy the publication of the brieve, by proclamation at the market-croſs. Yet, upon 
the upplication of the party intereſted, warrant was granted by the Lords to the 
o £<fior of the Chancellary, that no brieves ſhould be iſſued for ſerving heirs to 
in Ich a defunct, unleſs they contained a clauſe to cite the ſupplicant, who was 
ay conatar to the defunct s baſtardy, Nicol, de bereditariis actionibus, Mackulloch con- 
10 tra L. Arlon. EE 3 5 53 
11 AX%1. The Inqueſt being called, conſiſteth ordinarily of 15 perſons, againſt 
whom like exceptions are competent, as againſt witneſſes. And though Craig, 
= 19,2, GIeg, 17. § 28. regreteth, that any perſon is admitted to be one of the In- 
rt queit, whoſe rent exceedeth not 40 lib. though they be not pares curiæ, nor con- 
* vaffals with the party to be ſerved, neither of the vicinity, or neighbourhood, 
9% nary to the intent and antient cuſtom of theſe fervices: yet he acknowledgeth, 
ben mat it was fo ordinarily, eſpecially in the ſervice of Noblemen, and cuſtom hath 
continued the ſame hitherto. Eut thoſe of the neighbourhood were fitteſt, be- 
80 cauſe, as Craig oblerverh in that place, Inqueſts are in the middle, betwixt Judges 
* and witneſſes, partaking part of them both; for two or more of them, of their 
2. proper knowledge, will be ſufficient for witneſſes, in the matter of fact; and, 
A upon their declaration, all the reſt will ſerve gſirmative, without any other teſti- 
74 mony. And it is like they have been of old, fole judges in brieves, the Judge 
lach Ordinary having no more power but to call and order them. And they are yet 
out | 6 H Es ES with 
n it * The Stations: of Rob III | 1 uf 1 | 
ad in nas ſuficdent ae 3 ert . . e ele ques to be . — by the __ in ful court, by — 

; y perſons within his juriſdiction, called upon 15 days warning. It does not appear, whe 
ſame a proclamation of the brieves at the market - croſs, on 15 days, was introduced by ſtatute, or by cuſtom. 
whit re » 5 mentioned, P. 1503, c. 94. as a matter known and eſtabliſhed. The act 127. P. 1429, 

1 the brieve be preſented to the Sheriff or Bailies in the head Court, “ it ſhall be ſerved incontinent;“ 
ide 0 f preſented on another day, * it ſhall be cried on 15 days warning.” It was a matter of doubt, whether, by 
mel. " 1. 5 the preſenting the brieve at the head Court, was ſufficient to ſupply both the proclamation of the brieve, 
Theſ ; <p Emo of 8 tho' a ſufficient Inqueſt might thus be obtained, yet parties having intereſt. could 

eloqueſt tg . moe nn, The ſtatute 94. P. 1503, eſtabliſhes this diſtinction; and tho it allows 
Tae ed on any number ofgdays, or to be immediately called, if preſent in Court; yet it directs 


o be always proclaimed on 15 days. 


-oclaimeth the brieves at the market-croſs, unleſs they be ſerved at the Michael- 
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with the Judge Ordinary, or delegate as Judges; for they muſt ſerve, and 90 
ſometimes ſeal the ſervice with him. | _ 
XXXII. The Inqueſt being ſettled, the heir apparent gives in his claim, craving 
to be ſerved heir to his predeceſſor, in ſuch lands or annualrents ; and therewit, 
the brieve and executions thereof, together with the inſtructions of the ſame. 
XXXIII. The brieve-and claim are as a libel, againſt which any party com. 
pearing, and found to have intereſt, may propone their exceptions, which Ars 
many more than thoſe contained in the ſaid laſt act of Parl. 1503, cap. 94. Ang 
firſt againſt the executions, as being blotted in the date, or other ſubſtantials, and 
ſo null, (which thereby may not be mended, as other executions) as the name 
and firname of the follower, and of the defender; the name of the land, and 
cauſe upon which the brieve was purchaſed. Which was found, not only to ex- 
tend to the blotting of the brieve, but to the executions thereof, July 27. 1626, 
| Mackulioch x. Or, as not proclaimed upon fifteen days, which alſo will be rele. 


vant, by way of reduction. Or, that the defunct was baſtard, and had no lay. XX 
ful iſſue. Or, that the purſuer of the brieve is baſtard, and ſo incapable of ſuc. ſal hei 
ceſſion: wherein, if the proponer be more ſpecial, and pregnant than the apps. the fer 
rent heir, in his alledgeance of being neareſt and lawful heir, he will be prefer. he heit 
red. Exceptions alſo are competent as to the point of right, by proponing and or of 
inſtructing, that the defunct was denuded of the fee (but exceptions upon parallel ſeſtmner 
rights, inferring, that the defunct had not a good right, are not competent here.) pr the 
And alſo exceptions upon the age of the apparent heir, or his being forfeited, provid 
or rebel, Cc. are here competent: and likewiſe objections and debates, upon accord! 
inſtructions and writs adduced, for proving of the claim and heads of the brieve. Wi :::ily 
In which caſes, if there appear difficulty or intricacy ; the Lords, upon ſupplica s, Th 
tion, will conſtitute aſſeſſors, or grant advocation of the ſervice: and, after diſ- ſtr 
cuſſing of the points in jure, will remit the ſame, either to the ſame, or to o- tulzie 
ther Judges delegate. But no objection or exception will be admitted, unleſs it WW the 6:1 
be inſtantly verified, becauſe this brieve is no brieve of plea, Parl. 1503, cc. C/ ge 
94. and therefore cannot admit of terms to prove exceptionnns. is Geor, 
VXXXIV. The debates upon the brieve being diſcuſſed, the Purſuer thereof linarii; 
muſt prove, and inſtruc ſufficiently the heads of the fame. As firſt, that the ber of 
defunct died laſt veſt and ſeized, as of fee, at the faith and peace of our Sove- whorec 
reign Lord; which comprehends, firſt, the death of the defunct, which is ordi- of fac 
narily proved by the knowledge of the members of Inque/?, notoriety, or com- eldeſt | 
mon fame, without neceſſity to inſtruct the ſame, by ocular witneſſes who en Wi that for 
the defunct die, or buried. But, in caſe of the defunct's death out of the coun- WM ivffcic: 
try, or if it be dubious or controverted ; the teſtimony of witneſſes, or propet ng. ! 
knowledge of two, at leaft, of the Inqueſt, or teſtificates from abroad, eſpecial WM i is fu 
from the Magittrates of the place where the defunct died, or was buried, are te- the ten 
quiſite; or common fame, as to perſons who periſh, or are killed. The ſecond degree, 
point of this head is, that the defunct died laſt veſt and ſeized, as of fee; which there 18 
muſt be inſtructed, by production of the infeftment, eſpecially the inſtrument af that the 
ſeiſin, and warrant thereof, or ground of the ſame: for though in antiquis the Wi of lay 
very precept cannot be ſhown ; yet the charter or diſpoſition will be a fſutlicient N ful 
adminicle to corroborate this ſeiſin, that it be not accounted only as the aftertio Wi holden 
of a nottar: yea, there is no doubt, but ſince the act of preſcription, P. 101% Vs knoy 
c. 12. conſequent ſeiſins having the courſe of forty years, may inſtruct this points edged 
being ſufficient, even in the caſe of competition, which is much exacter than by reto 
this . And Spotiſwood, tit. Brieves, obſerveth upon retours, that, in anno 154% ine, b 
a negative ſervice was reduced, upon production of the ſuſpenger's precept of JM" anti; 
9 Fo | . i | ſi of fame 
| al caſes 
Buy act 113. P. 1529. it is declared a good exception again a brieve, © That it is razed or blotted in fi fers us 
e ſpect places, VIZ, in the name or ſirname of the purſuer and of the defender, the name of the land, * twixt di 
4 cauſe on which the brieve was purchaſed, and the date.” This laſt was in this caſe found to extend to ono 
ate of the executions. * | 8 


t See above, II. 12. 20. 
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7 and a tranſumpt of the defunct's ſeiſin, out of a protocol tranſumed before 


a Commillar, with a decreet againſt the ſuperior ; bearing him to have confeſſed, 
hat he had infeft the defunct. But here the inſtructing the defunct's being once 


; feſt, will infer a preſumption, that he ſo continued, and fo died infeft, unleſs 

the contrary be proved, that he was denuded. The third point in this head, 
if That the defunct died at the faith and peace of our Sovereign Lord, 1s alſo pre- 
re ſumed, o quod ineſſe debet preſumitur, and therefore needs no other probation, 
id but layeth the burden of probation upon the alledger in the contrary, vg. That 
1d the defunct died rebel, or that he was forfeited, or his blood attainted; which may 
ne be elided by the replies of relaxation, diſpenſation, or reſtitution. But there uſeth 
ns o notice to be taken of rebellion upon civil debts; but only open rebellion of 
*. war, or upon treaſonable cauſes, whereupon the defunct was declared fugitive; 
0 which makes the defunct, as to this point, not to die at the faith of our Sovereign 
e- Lord, Nev. 21. 1626, Seatoun of Meldrum ſupplicant. 


XXXV. The ſecond head of the brieve is, That the purſuer is neareſt and law- 
ſul heir to the defunct in theſe lands, which reſolveth in two points; firſt, That 


Ne the fee was provided to ſuch heirs as are contained in the claim, whether they 
= be heirs of line, or of conqueſt, heirs-portioners, heirs of marriage, heirs- male, 
nd or of tailzie and proviſion. And this can only be inſtructed by the defunct's in- 


fftment, and other antient evidents, where, in dubio, the preſumption is always 


provided to ſpecial Heirs, it will belong to the heirs-general of line or conqueſt, 


ve, narily do not expreſs the ſeveral kinds of heirs. The other point of this head 
Cl is That the purſuer of the brieve is neareſt lawful heir, which ſometimes alſo 
li 


milzie nominate; as if the infeftment bear land, or annualrents to be granted to 
Gerge purſuing a ſpecial ſervice, needs no further inſtruftion ; becauſe that he 


linarily the propinquity of blood to the fiar who died laſt infeft, or to ſome mem- 
ber of tai zie ſubſtitute, muſt be known to the Inqueſt, or proved. For proving 


of ſuccefſion, mentioned in the former title, as that the purſuer is the deſunct's 


that fon, Ge. or the lawful daughters of the defunct, Sc. And it will not be 


JK ns, Here alſo the propinquity of blood being condeſcended on and proved; 
s ſufficient, in whatſoever degree it can be proved, though it were beyond 
te- the tenth degree. Yea, any degree being proved, is preſumed to be the neareſt. 
ond degree, unleſs a nearer degree be inſtructed ; for it reſolves in this negative, that 
lich there is no other nearer degree, which, as other negatives, proves itſelf. And 

t of Wh that the purſuer 1s not only neareſt heir, according to lineal ſucceſſion, by courſe. 
by df law ; but that he, nor none of the intervenient blood, were baſtards, or un- 

ie 


awful children, which is inſtructed ſufficiently by common fame, or being ſo 
tion bolden and reputed ; and, in the intermediates, it will be ſufficient, that nothing 


17, 5 known to the Inqueſt on the contrary, unleſs baſtardy be on the other part al- 
pin elged and inftruted. This propinquity of blood is proved, either by writ, or 
hn by retours, infeftments, or deſignations, or acknowledgments of the fiar for the 
5% lee, bearing ſuch a perſon to he of ſuch a degree, or relation to him. And, 
fe antiguis, Writs bearing ſuch deſignation and acknowledgment, even by others, 
fin of fame, will be ſufficient ; for there is not equal evidence of fame required in 
al Cales, And therefore, when the fee is to fall caduciary, and to ceate from the 
oy s proper blood, leſs probation will ſerve, than when the competition is be- 


* divers perſons of the lame blood, or, at leaſt, members of the ſame tailzie; 
mongſt whom the pregnantetiyprobation will take place. So the ſervice and re- 
| | tour 


or the heir of line. So that, if it be not ſufficiently inſtructed, that the fee was 


according to law]; as if it be inſtructed by three conſequent ſeiſins, which ordi- 


b inſtructed by the infeftment; as when the perſon to be ſerved is a member of 
the 617, and to the heirs of his body ; which failing, to George his brother, &c. 


ib Geirge, the defunct's brother, paſſeth without probation as notorizm. But or- 


wcreof, the relation muſt be particularly condeſcended on, according to the line 
eldeſt ſon, or the eldeſt lawful ſon of that ſon, or that they are the daughters of 


[ ivfficient to inſtruct, or ſerve the purfuer neareſt lawful heir, without condeſcend- 
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tour of the Earl of Air/b, then deſigned Earl of Strathern, was reduced, becauſ 


the propinquity of blood was not ſufficiently inſtructed, which could not þ 
known by the Inqueſt, or witneſſes, the progreſs thereof being far paſt memo 
of man, and hear-ſay, or common fame was not found ſufficient ; neither were 
the writs produced ſufficient to prove the ſaid Earl's propinquity of blood to D;. 


vid Earl of Strathern, ſon to King Robert II. or to Eupham, only daughter to the 


ſaid David, and Patrick Graham her ſpouſe: which progreſs not being ſufficient. 
ly inſtructed, the right remained with the King, as the unqueſtionable deſcena. 
ent of King Robert III. and ſo heir of his brother, the ſaid David Earl of Strat. 
ern; fo that no other lawful iſſue being proved of the ſaid David's own body 
nor of any other nearer brother; all his right remained with the King, 8 Ne 
ſcending from King Robert III. who was brother to the ſaid David Earl of 
Strathern, March 22. 1633. the King, There is another exception againſt this 
head, that the purſuer hath flain his father, mother, goodfire, grandfire, &, 
whereby he, and all his iſſue, are excluded from the heritage of the party ſlain, 


if he be convict thereof by an aſſize, and the next agnate may be ſerved, Par. 


1594. cap. 224. which was not ſuſtained, where the ſlayer was only declared fy. 
gitive, for not appearing to underly the law, in a dittay for ſlaying his mother, 
of PE food Re” 88 0 
XXXVI. The third head of the brieve is, of whom the fee is holden in chief, 
or who is immediate lawful ſuperior thereof, and this muſt alſo be inſtructed by 


| the infeftments ; whereby the giver of the laſt infeftment will alſo be preſumed 


to continue ſuperior, and the Inqueſt will ſerve accordingly, unleſs another ſu— 
perior be inſtructed, or acknowledged by the purſuer. Which acknowledgment, 


in reſpect of the purſuer's hazard of diſclamation, and that the ſubſequent ſupe- 


therefore that point will be ſo ſerved periculo petentis. 


XXXVII. The fourth head of the brieve is, by what ſervice the fee is holden 
whether it be ward, blench, feu or burgage; which alſo muſt be inſtructed by 


Tior's rights are in his own hand, and he cannot be prejudged by the ſervice; 


the evidents. And if nothing elſe appear, the fee is preſumed to be ward, be- 


cauſe that only is the proper fee, and all others are improper, declining from the 


nature of fees, and therefore are not preſumed, but muſt be proved. And as 
Craig obſerves, lib. 2. dieg. 17. F. 33. It will not inſtruct the fee not to be ward, 
though it contain a particular redd-ndo, of a cane or duty; yea, though it bear] 
pro omni alio ſervitto et quaſtione ſeculari; unleſs it expreſs the ſaid reddends to be 


in name of blench-duty, or in name of feu-duty : fo an infeftment, bearing a 
particular duty, payable at Whitſunday and Martinmaſs yearly, cum ſeru1!71s in ci- 
rits noftris et alibi debitis et conſuetis, was found to be a ward-holding. Hope, « 
feudi renovatione, Williamſon ®, And an infeftment bearing ſex denarios nomie 
cane, with a taxed marriage, was found ward, Had. Feb. 7. 1610. As was It 
ſolved by Oliphant the King's Advocate, in a conſultation with the Biſhop of &. 
Andrews, for entering the Lord Lindſay to the lands of Struthers. 
XXXVIII. The fifth head is, the value of the fee now, and in time of peace. 
The reaſon of inſerting of this article, is, becauſe there is due to the ſuperior 2 


year's rent of the fee, ſor the entry of the heir, which is called the relief, ot 


which formerly, title, ſuperiority. And that his might be conſtant, and }iqui- 
date, there was a general valuation of the whole kingdom, which is called the 
old retour, or old extent; and the rate and intrinſich value of the money, much di 
tering by the ccurſe of time; whereby, that which was valued at firſt one merk-land 


or, as it is antiently deſigned one mertks worth of land, (whatſomever it were worth | 


kind, which, it may be, was more, than what it might pay now, yet all that abas but 
worth one merk of money at that time,) became ſoon of much higher value; ther efire 
there was thereafter a ſecond retour, called the new retour, or extent ; whereb/ 


the new retour of ſome ſhires was made the triple, and ſome the quadruple ot 


the old; yea, different new retours were in the ſame ſhire, but there is no * 
. Tetoul 


See above, II. 3. 31. 
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Tit. V. | | 
ours in ſouthern ſhires upon the border, which were frequently waſted with 
* and little addition in the northern ſhires. So the meaning of the article is, 
755 the fee is worth now, that is, what the new retour, or extent thereof is, 
nd what it was worth in the time of peace, or what is the old extent thereof. 
0g (II. 17. 36.) declares, He could never find clear ſatisfaction in the reaſon 
© theſe expreſſions, eſpecially, why the old retour 1s called, that which was in 
dhe time of peace. And he conjectureth, that becauſe our forefathers are ſaid 
to reſt in peace; therefore, by the ſame peace, is meant the time of our prede- 
«ors: but I conceive the matter may be better cleared thus. The caſualities of 
the ſuperiority were, O old, the chief patrimony of the Crown of Scotland, and 
were further extended than of late: and therefore it ſeems, that the time of the 
niling the new retour, and cauſe thereof, was the frequency of war, requiring 
in addition of the royal revenue. And though, through the alteration of the 


were very conſiderable in thoſe times. So that by quid valet nunc, is to be un- 
ger ſtood in the time of war, at which time the new retour was made; which is the 
more evident, by the oppoſite member, what was the value in the time of 
eace, So that the old retour, being that value which was before the neceſſity 


eo 0 . . ; = .. . » 

| of hciohtning thereof, by the war, it is fitly ſaid to be that which was in time 
ef of peace; and the new retour, that which was made in time of war. And im- 
by WY nediate'y after the conſtitution thereof, the brieve was made to expreſs it, by the 


then preſent time, nunc, which hath been always ſo continued, becauſe the ſtile 


{u. of bricves is not to be altered. This is the more evident, that the bordering 
-nt, ſhires, which were frequently waſted by incurſions, were not altered in their ex- 
pe- ent, ſo that it hath been made in a time of war. The new extent is not only 


the rule of relief, but of non- entry, in lands holden ward and blench; for the 


Jen, /e regard to the extent; for, during the non- entry thereof, at leaſt before ge- 
| by WW vera declarator, nothing is due but the feu-duty, and the duplication thereof 
be- bor the relief. Annualrents had no difference, before or after declarator, and 
the therefore were always retoured to the full value of the annualrent, and was thus 
1 1; erpreſſed, u valet ſeipſim, which is well altered by the Act 42. Seſſ. 2. William 
ard, end y, that the whole annualrents ſhall only fall to the ſuperior by the ſpe- 
hear cal declarator. „„ - „„ „ 

o be XXXIX. The fixth head is, Whether the purſuer be of lawful age, wherein 
ml A muſt diſtinguiſh betwixt ward-holidings and other holdings, blench, feu, or 

1 cu- WY burgage; for in theſe any age is lawful age ; but in ward-holdings, becauſe the 
, (WW perior, by virtue of the ward, hath the profit of the land, during the heir's mi- 
ie I nority; therefore they cannot enter till their majority, at which time only the 
te- beir 5 of lawful age, which in men is twenty one years compleat, and in wo- 
f. nen fourteen years compleat, Had. Jan. 27. 1610, L. Kilbirny contra Fairlie. Yet 


It the King, or any other ſuperior, give diſpenſation of the age, the ſervice will 


ence. WI Proceed, but the benefit of the ward continueth with the ſuperior, by the Re- 


ior 2 clion in the diſpenſation. The heir's age muſt alſo be inſtructed to the In- 
f of queſt, either as being notour by inſpection of the perſons, for it would be ridi- 
iqui- culous to prove a gray-headed heir to be major; but zu dubio witneſſes, or other 
4 the uffcient adminicles, muſt be adhibited. f = 2 | 
cþ db aL, The feventh head of the brieve is, In whoſe hand the fee is; that is, 
lan, WW” hom the profit and benefit thereof doth now belong. For ordinarily the 


nl WS s retoured, to be in the hands of the ſuperior by reaſon of non-entry, but 
a5 ut wy netimes it is retoured, to be in the hands of the ſuperior's ſuperior, when the 
ref ir ertor hath loſt the caſualities of the ſuperiority during his life; and ſometim es 
ereh r in the hands of the liferenters, by conjunct fee, or liferent holden of the 
ple a perior: which doth not hinder the entry of the heir to the fee, yet excludeth 
7 new M<ntry, The remanent articles of the brieve, from what time, how, by 
etous e "nat ſervice, by whom, and through what cauſe,” are but circumſtances rela- 


61 8 tive 
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te of money, neither of the retours be now conſiderable ; yet doubtleſs they 


new retour mail is only due till general declarator. But, in feu-lands, there is 
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tive to the laſt head, that thereby it may appear 1. How long the fee hath 
been in non-entry, or in the hands of the immediate ſuperior, or liferenter 


Tit 
40 


2. How it came to be in that condition; as if it became in non-entry by th wo 
; denut 
vaſſal's death, and in the hands of the mediate ſuperior, by the contumacy 9g cover 
the immediate ſuperior, in not entering his vaſſal; and in the hands of the ig. and! 
renter, by the infeftment of liferent, granted by the ſuperior. 3. The kind . ; 
ſervice which relateth to the fee's being in the hands of the liferenter, in reſped Abr 
that the liferent is oft- times a different holding from the fee, and is ordinati other 
blench ; and therefore it is the ſuperior's intereſt to know what ſuch ſervice j tion | 
and alſo to know by whom, and through what cauſe, the fee is in the bad 15 
of ſuch a perſon. Thele circumſtances, therefore, do not make diſtinct bea his be 
of the brieve, and are not always neceſſary to be retoured, as the former heads ave, 
are. 3 ; : AY nh en ak znnul 
XLI. The points aforeſaid being cleared, and inſtructed to the Inqueſt, t auctie 
ſervice is the ſentence or decreet, which ought to be ſealed with their ſeals, yi error, 
with the ſeal of the judge to whom the brieve is directed, and is fo returgei of ret 
to the Chancery, whence it is called a retour, being regiſtrate there, and extrad c, i 
ed; till which it is not compleat: neither doth the {ſervice ordinarily inſtru XI 
the active title but only the retour. The ſervice is kept in the Chancery, u the L. 
warrant of the retour :. yet it was found, that ſervices before the year 1550 fore t! 
were ſufficient to ſatisfy the production in improbations or reductions, without XI 
producinggthe retour itſelf ; becauſe at that time the books of the Chancery wer queſt, 
| deſtroyed by war, Feb. 17. 1624, Lo. Elphingston. ER ch 6 
XIII. Retours are eafily annulled, or reduced, becauſe no defender is calkl may b 
thereto, and the probation in moſt part is by preſumption, as hath been ſhowu; in twe 
and by the proper knowledge of the Inqueſt, or witneſſes, whereof there ſeldon ech or 
remaineth any teſtimony in retentis. The Lords would not, however, reduce a f which 
tour for want thereof, but ordained the whole Inqueſt to be examined upon oa found, 
upon what evidence they ſerved, Feb. 24. 160 55 Mercer of Aldie. A retour be- XL 
ing found null on one head, was found null zn forum, Hope, retour, L. Lamm ately h 
contra A retour of a ſiſter as heir to her father was found nul ry of 
by exception, upon production of a brother's retour, tho poſterior, who ther where 
upon was preferred, albeit an excommunicated Papiſt *, Feb. 16. 1627, % {cn 
Colvil. And a retour of a ſecond brother terved heir to his father, where the e which 
brother was abſent, and reputed dead; but returning home again, and grant to him 
ing bond to a creditor, who charged him to enter heir, and appriſed and poſſcl ingly, 
ed; the retour of the ſecond brother was thereupon found null by exception, M warran 
beit twenty years after the date thereof: tho' by the act of Parl. 1617, cab. 11M heriff 
retours are not quarrellable by reduction, or ſummons of error, unleſs the m ordinar 
be intented, executed, and purſued within 20 years after the ſervice and retouof the 
in reſpect of the appriſing and poſſeſſion within theſe years, which imported bar, a: 
interruption, and that the ſecond brother's retour was null by exception, and neui taken, 
ed no reduction, Jan 11. 1673, Lamb. A retour was alſo annulled by excepted to b. 
on, by referring to the party's oath, that he had no contingency of blood vg 79. >, 
the defunct, Feb. 10. 1636, Murray. The like in the caſe of a woman retoue If th 
ſole heir; it being inſtantly verified, that there was another ſiſter, Hope, retour Mn g 
idiotry, Fairly contra Fairly. The like was found by reply, referring it to the pilccnts ot 
ty's oath, that he was a baſtard, SHH] brieves, Murray contra Murray. ſetourec 
XLIII. Retours are ordinarily annulled and reduced by a great Inqueſt, 0 during! 
forty five members, who do inquire, not only concerning the verity, and lufee de 
ency of the retour, but alſo concerning the ignorance and malice of the men lay, bein 
of the firſt Inqueſt, whereby they become criminally cenſurable as temere jurante. Ws 7 
| | | | KORS, | aſjijai Petent ap 
* By act 3. P. 1609, excommunicated perſons were debarred from the poſſeſſion of their lands, rents and | 
venues, with which the Crown was authoriſed to intromit ; but this right of the Crown was here found to * Bl * This q 
tertii to the ſiſter. By act 28. P. 1690, and act. 10. Anne, c. 6. all civil pains, forfeitures, and diſabilities fll "This 


ing upon excommunication, are taken away. 
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iſiſam ; which is not always inferred when the retour is reduced ; as if it be found, 
chat the defunct died not laſt veſt and ſeized, as of fee, by inſtructing that he was 
Jenuded, July 7. 1663, Mow ; or that he died not at the faith and peace of our 
covereign Lord, by inſtructing that he was forfeited; or that he was not neareſt 
and lawful heir, by inſtructing a nearer heir, is no error in the firſt Inqueſt, ſee- 
ing theſe points were preſumed, and needed no probation. And in like manner, 
| if by reduction, there be a more pregnant condeſcendence and probation for an- 
other party than for the heir ſerved, it will be no wilful error, unleſs competi- 
ton had been at the time of the ſervice. But it muſt be an evident and groſs er- 
tor in the poſitive probation, ſpecially concerning the death of the defunct, and 
his being once infeft ; the ſpecial relation, and degree of blood of the heir, his 
age, and the extent of the fee, which tho' the point of leaſt moment, yet will 
nul the retour. But if there be a probable cauſe for the Inqueſt, as by pro- 
duction of writs containing wrong extents, they will be declared free of wilful 
error, Spotiſ. brieves, Ker contra Scot of Hartwoodmires, The manner of reducing 
of retours, is by a ſummons of error againſt the aſſizers before the King's Coun- 
&, which is now the Lords of Council and Seſſion, Parl. 1471, cap. 47, 
| XLIV. Tho' it be the ordinary way to annul retours by a great Inqueſt, yet 
the Lords do ſometimes ſuſtain reductions thereof as erroneous by witneſſes be- 
fore themſelves, without a great Inqueſt, July 7. 1663, Mow. „ 
XLV. The reduction of retours being of ſuch hazard to the members of In- 
cM queſt, it is ſtatute, Parl. 1494, cap. 57. that they ſhall not be reducible, but with- 
in three years after the date, fo as to infer error againſt the Inqueſt ; albeit they 
may be reduced, /o as to render the retours null in themſelves at any time with- 
ni in twenty years after they were deduced, Parl. 1617, cap. 13. which act reach- 
bn ech only retours after it, but not retours before, and actions againſt the ſame ; 
ey which preſcribe by the general act of preſcription, Parl. 1617, cap. 12. as was 


ah found, Nev. 28. 1665, Younger . | 
be. XLVI. The heir being thus ſpecially ſerved and retoured, if the fee immedi- 


ately hold of the King, he doth thereupon obtain precepts out of the Chance- 
I of courſe, without citation, commanding the judge ordinary of the place 
where the fee lies, Sheriff or Baillie, to give ſeiſin to the perſon retoured capren- 
0 ſecuritatem, taking ſecurity tor the non-entry and relief due to the King; for 
which the judge ordinary is comptable in exchequer, unleſs the profits belong 
to himſelf as Bailie of Regality. If the judge ordinary do not grant ſeiſin accord- 
ingly, the Lords, upon ſupplication and inſtruments of his diſobedience, will grant 
Warrant to the director of the Chancery to iſſue precepts to another perſon as 
Sheriff in that part, ſpecially conſtitute, without firſt uſing horning againſt the 
ordinary diſobeying, Spotiſ. David Balfour ſupplicant *®. Theſe precepts, becauſe 
0 the clauſe cafrendo ſecuritatem, were found to make both the perſon of the 
heir, and the ground liable for the ſums due thereby, tho' infeftment was never 
taken, Shotiſ. Sheriff, L. Stobbs contra Lowriſioun **, Theſe ſeiſins are appoint- 
td to be given by the ordinary clerk of the juriſdiction, Parl. 1 540, cap. 77. et 
79. Parl. 1 567, cap. 27. Parl. 1587, cap. 64. 5 DL 
lk the fee be holden by any other ſuperior than the King, if he do not will- 
nzly grant infeftment upon ſight of the retour, the heir will of courſe get pre- 
cepts out of the Chancery to charge the ſuperior to enter and infeft the heir ſo 
ſetoured; with certification if he fail, he ſhall loſe the benefit of the ſuperiority 
Wring his life: containing alſo this clauſe in favour of the ſuperior, factendo vobis 
(ud Ge jure facere debet. And upon inſtruments of the ſuperior's refuſal or de- 
, being thrice required, precepts are directed out of the Chancellary of courſe againſt 
1. ſrperror, to ſupply bis place, and if he ſhould refuſe, the like certification is com- 
rent ogainſt him : and ſo precepts are direct againſt the next immediate ſuperior, till 
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. This decifion not found. 
This decifion not found. See above, II. 4. 29. & March 12. 1628, L. Lauriſton, and act 74. P. 1587. 


ſion is rendered, becauſe the duties were not liquid as the new retour is; neither 
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it come at laſt to the King as ſupreme ſuperior, who refuſes none, but therein pon 3 hut 00! 
cepts of ſeiſin are direct jorth of the Chancellary to the judge ordinary of the place g ſervice 
£rve ſeiſin. The ſufericr refuſmg loſeth the non-entry during the life of that 1. wich th 
ſal, but loſeth no other caſuality of the ſuperiority, Decemb. 18. 1630, $1. rior, ot 
March 24. 1632, Hay *. 5 NN FF 
XLVII. For preventing of the loſs of the ſuperiority during life, the ſupert WM") elc 
being charged, if he obey not, muſt ſuſpend the precepts ; which is done mat Hero, 
ordinarily upon this reaſon, that the heir hath not ſatisfied the relief and nor. ſpentior 
entry duties due to the fuperior, conform to the clauſe of the precept faciends a reco 
bis, Sc. which Craig, lib. 2. dieg. 17. 43. ſhows not to have been ſuſtained by the Mpaſſedt 
Lords, ſeeing the tuperior had poinding of the ground competent therefor ; ys Miſs"! not 
the cuſtom ſince hath been contrary, July 29. 1624, L. Cafringtoun contra Keir : in inſtance 
which cafe Kerr being purſued to receive Capringtousn in place of Capringtcum's imme. moveth 
diate ſuperior, Foulſherls, who being charged to enter heir within forty days to the {uper1o! 
ſuperiority, that he might receive Capringtoun his vaſſal, obeyed not; and there. eren 
fore Heir, Foulfheris's ſuperior, ſupplying his place, was ordained to receive Cy entered 
fringtoun, he always paying the non-entry ; neither was Capringtorm the ſub- caſe of 
vaſſal put to take out charges againſt Krir, as he had done againſt Feulſbezls's; but ot then 
this action was ſummarily ſuſtained. The like March 12. 1630, Somervel, where WiW®""** o 
the annualrenter craving entry, was not found liable to pay the full annualren “., 

during the non-entry, but the blench-duty only. And tho, in the caſe of Peel; L. 
contra Lo. Roſs, Jan. 23. 1630; Peebles, as ſuperior, craving tne non-entry dulis Whethy 
for three terms ſubſequent to the ward, to be paid to him by the heir craving en- 31 
try, not according to the new retour, but according to the full duties, as being hope? 
ſubſequent to the ward, was ordained to enter the heir without payment of being, , 
thoſe duties, without prejudice of his right thereto prout de jure: the res- # 15 
on, but 
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was the caſe itſelf clear and unqueſtionable, and therefore was only reſerved, 
If the ſuperior himſelf be not entered, he may be charged to enter within for- 
ty days, with certification if he fail, to loſe the ſuperiority during his life, con- 
form to the act of Parliament 1474, cap. 57. and if he fail, his ſuperior may 
be purſued via adim:s, to ſupply his place, and receive the ſub-vaſſal. with the 
fame certification, without neceſſity of charging him with precepis out of the 
Chancery: as was found in the ſaid deciſion, Capringtoun contra Kein. 
VXLVIII. The certification of loſs of the ſuperiority during the ſuperior's life, 
tho' it would ſeem to extend to all the caſualities of the ſuperiority beſolling d- 
ter contumacy ; yet it was found only to extend to the non-entry, which was pur- 
ged by the entry made by the mediate ſuperior, who ſupplied the place of the m- 
mediate ſuperior : but that ſubſequent wards and liferent-eſcheats, did no- 
_ withſtanding belong to the immediate ſuperiors, March 24. 1632, Nan; n 
which caſe it was alſo found, that the feu and blench-duties contained u 
the 724d nds, did noways fall by the ſaid certification: which is clear, be: 
cauſe theſe are not caſualities of the ſuperiority. But whether theſe caſualities will 
not be loſt during the life of the contumacious ſuperior, as the certificai!n 
would import, and will belong to the mediate ſuperior ſupplying his place, | 
not ſo clear; becauſe, if the negative hold, the certification which ſeems ſo great, 
ſignifies nothing. = 8 1880 . 3 
XLIX. The next reaſon of ſuſpenſion of theſe charges for entering of ral. 
ſals, is, That the heir retoured doth not produce the ancient evidents, tal 
the new precept of the ſuperior for obedience may be made conform there- 
to. This reaſon was repelled, and the ſuperior found obliged to grant infej{e 
conform to the retour, Had. Decemb. 13. 1609, L. of Drum contra L. of Lt): And 


tho' that might have been admitted, becauſe of old infeftments were pe 
| ns On U 


See Hope's Minor Practicks, edit. 1725. f 129.— 148. edit. 1734. tit. 4. $ 16,— 33. 
4, See below, 948. 5. ts | | | | 


it now ſince they are clogged with many proviſions which fall nat under the 


rice of the brieve, there is reaſon that the ancient evidents ſhould be ſhown 


i wich the retour, and thoſe proviſions (recited) in the precept to offer the ſupe- 
5 or, otherwiſe the ſaid proviſions may become ineffectual ; becauſe theſe pre- 


cepts and infeftments thereupon, will be ſufficient rights, without ſhewing 
any elder. And ſeeing it is the vaſſal's duty to ſhow his holdings to the ſu— 
rior, there can be no time fo fit as at the entry. A third reaſon of ſu- 
ſpenſion of theſe charges uſeth to be upon the ſuperior's right to the property 
by recognition, or upon improbation of the heir's retour; which, if decreet be not 
fed thereupon, will be repelled, and only reſerved as accords, and ſuſpenſion * 
vill not be ſuſtained upon a reaſon of prejudiciality of a reduction at the ſuperior's 
inſtance, Spotiſ. Sheriff, L. of T aich contra Hume *. Craig, lib. 2. dieg. 17. & 42. 
woveth this queſtion, when one perſon is the fiar, and another liferenter of the 
ſuperiority by reſervation of his frank-tenement, or liferent; and the like is, when 


ferent is by conjunCt-fee : of whom in that caſe ought the heir 70 crave to be 


entered? In which he relates, that the Lords, in favour of the vaſſal, found, in the 
\ caſe of Cranſtoun, brother to the L. Cranſtoun, that the heir might enter by any 
* of them he pleaſed, being without detriment to either of them. As to the caſu- 
2 ities of the ſuperiority, how far ſuch caſualities belong to liferenters, vid. tit. life- 
rents. Fo 3 on : 

1 L. There is another weighty and ſubtile queſtion in the entry of heirs, 
Th Whether that perſon who falls to be neareſt heir at the time of the defunct's 


deceaſe, may not then be entered, tho' there be a nearer in poſſibility, or in 


being, in the womb, tho' unborn, that the ſervice muſt be {topped till the birth. 


* on, but preſuming that it is a male-child, not a female. And therefore daugh- 
c ers of a defunct cannot be ſerved heirs, if there be a probability of a poſt- 
on. WJ mus child, who is preſumed to be a ſon: whereby they will be excluded till 


womb in poſſeſſion for the child. But with us, the fee of neceflity muſt re- 


hy main in non-entry : and the friends, or neareſt agnates of the birth, as pro-tu- 
os, may continue the poſſeſſion. But the difficulty is, when the nearer heir is 
i. WI” polſibility, but neither conceived nor born: and this occurs ſpecially in two 
. les; Firſt, in the caſe of heirs aſcendent, as when the father ſucceeds to the 
ba lon, having no iſſue, brother or ſiſter; for in that caſe, tho' at the defunct's 
m- beach there be neither ſiſter nor brother gotten or born; yet the father may 
* have them after. So that the queſtion will be, Whether the father may enter 
\ in immediately upon the death of his fon, having no children, brother nor ſiſter 
q in born, nor in the womb; or if he muſt attend the future poſſibility of a ſu- 
be- berveening brother or ſiſter? The other caſe is in heirs of tailzie, whereof there 
wil esa notable inſtance, long debated in anno 1647 and 1648, on this occaſion. 
1 The L. of Blackwood married his natural daughter Marion Weir, having no 0- 
c, b her children, to Major James Bannatine ; and in contemplation of the marriage, 
aa nd for a ſum advanced by the Major for ſatisfying his debts, he diſponed his 
te of Blackwood © to Major Bannatine, and the heir to be procreate betwixt 
= ; him and Marion Weir; which failing, to the heirs of the ſaid Marien Weir by 
that . y other lawful huſband ; which failing, to the heirs of Bannatine.“ The Ma- 
1cre- died without iſſue: ſo the queſtion was, Whether Bannatine's heirs ſhould 


ent cceed, or if the ſucceſſion behoved to be pendent, till it appeared whether there 


And Ap be any lawful heir of the body of the ſaid Marion Meir, who was no mem 
ny er of the tailzie herſelf, but only the heirs of her body. The whole queſtion _ 
but ſeſulted in this point, Whether * whilks failing“ was to be underſtood failing 


* Prajenti at the time of the fiar's death, or failing ſimply, as being exiſtent at 


eciſion not found. 


i Tbis d 
F. but. 


hope? There is no queſtion, but when a nearer heir is really or probably in 


For in all things tending in favour of thoſe unborn, they are accounted as born: 
and that not only for preſuming that there is a living child, not a falſe concepti- 


the contrary appear. It was fo amongſt the Romans, who therefore ſent the 
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no time. The matter was not decided, but tranſacted, whereby Marion 77 


Tit. 


Marion Weir were in poſſibility, and in the neareſt hope, and to whom the tit 
of her heir would be molt proper, as being her heir of line, or heir fimplicttery 
yet the fee would not remain in pendente, and vacant till the event of that poſhbig 
lity, but the daughter would be ſerved as neareſt, at the laſt fiar's death. And 
therefore the Inqueſt could not juſtly ſwear, but that Major Pa:.notine's heit of 
line, was his neareſt heir of tailzie the time of the ſervice. For if it ſhould bg 
_ objected, that there were a nearer heir in poffibility or hope, the Inqueſt could 
not demur thereon ; becauſe an heir in poſſibility is not, but only may be. And 
therefore the Major's heir is the neareſt heir of tailzie, who needs not be ſerved 
heir of line to the Major. If the Major had an untailzied eſtate, his brotheh 
might renounce to be heir of line to him in that eſtate, and yet might be heir > 
tailzie to him in the tailzied eſtate, as being fill his heir of line demonſtratibe 
that is, the perſon who might be his heir of line. And therefore, after (ug 
kouſe his death, if he had died inſeft as heir of tailzie to his brother; if the 9uY 
ſtion again had ariſen betwixt Corehouſe his ſon as his heir of line, and arid 
Meir's fon being then exiſtent, an Inqueſt could not juſtly ſerve Corebouſe's ſl hel 
of tailzie to him in the eſtate of Blackwood ; becauſe then Marion Weir's ſon Why 
prior branch of the tailzie, and ſo behoved to exclude Bannatinès heir of ling 
which was the poſterior branch. Therefore, in lien of this temporary ſucceſdl 
of Corehouſe, reſolving in his liferent, as the branches of tailzies frequently g 
he accepted 20,000 lib. which was his brother's true intereſt, and denuded hing 
ſelf in favour of Marion Weir's fon, the prior branch; ſo we are left in both to 
rational debate, without deciſion. As to the firſt caſe, we have already be 
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being married to William Levrie, and having children during the dependence 5 both | 

the plea, the matter ended by tranſaction betwixt the L. of Corehouſe, who 1. * 0 

Major Bannatine's heir, and William Lowrie taking burden for his heirs vith "nh | 

Marion Meir, thus; that the tailzied eſtate ſhould belong to Marion Weir's hein: 2 : 

that William Lewrie for them ſhould pay to Corebouſe 20,000 pound Sccis, 28 the ſol, | 

ſum which the Major his brother had contracted for payment of Blackwyy, A N : 

debts, and had paid out upon contemplation of the marriage. This was a ye F ” 

| equitable tranſaction to the ſame effect, as if the clauſe in the tailzie had been in. Bir 

| terpreted thus; that, failing heirs of Marion i eir, that is, fo long as the heirs . 1 1 
failed, the Major's heirs ſhould ſucceed to him in the tailzied eſtate, So thy . 

where there became to exiſt heirs of Marien Heir, both that they ſhould ſucceed 10 TY 

to Major Baennatine's heir, to wit, Corebcuſe who was ſerved heir of tailzie to hi * 

brother Major Bannatine, and ſhould exclude Corchoufe his heirs of line; whereby . f 

the fee ſhould never be in fendente at the death of the laſt fiar, but that perſon WW gcond 

ſhould be entered as heir of tailzie ; who, at the death of the defunct fiar, or at "A ke: 

the time of the ſervice, was neareſt heir of the tailzie, whereby Corel ouſe ſhould ſend; 

ſucceed as heir of tailzie to his brother; becauſe, at his death, neither of the e i 

= two former branches of the tailzie were exiſtent, dig. the heirs betwixt the Ma. ar it v 

+ | jor and her, and Marion Weir's heirs by another huſband. And therefore a ju. Wl 1,414 1 

= dicious and juſt Inqueſt, ſerving a brieve for the heirs of tailzie of Major Pan- ber; an 

| tine, could not but find that he died laſt veſt and ſeiſed as of fee, in a tailzicd e. I th. 

= "tate of Blackwood ; and that the Major's heir of line, to wit, Corehouſe, his im- ne Maj 

« mediate elder brother, was the neareſt heir to the Major by the tailzie, there be-WM irs 5 

- ing no heir of Marion Weir then exiſtent, conceived or born, ſhe being un marti- Itter bei 

| ed: for, if ſhe had then had a lawful child, the Inqueſt bchoved to have 1:0 the tit 

; that heir, as nearer heir of tailzie to Major Bannatine, then his heir of line, Yet t] 

1 Neither would that child be excluded, becauſe the child could not be heir to H- the ca 

1 rion Weir, while the was on life; for heirs in that caſe were only meaned, uc bould h 

al as might be heirs if the were dead. Suppoſe then there had been a fon b-tivi"xtM lug to { 

I the Major and Marion Weir, who had been infeft 2s heir to his father, «nd 0a; a prin 

5 without iſſue; Marion Weir at her death having then a daughter by a tecong ondly, | 

wy huſband ; that daughter would have ſucceeded as heir of taiizie, albeit a ſon ads we 
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both by reaſon and practice; that failing the fiar's children, brother and ſiſters, 
his gather and grandfather ſucceed, and exclude their collaterals. So thence it 
necefſarity followeth, that theſe aſcendents may be ſerved without delay, other- 
wile they could never be ſerved, there being ever poſſibility of the iſſue of men. 
Yer, if they ſhould not be entered before the ſuperveniency, even though but in 
he womb, the ſame would take place; but, if the aſcendent be actually entered, 
the law affordeth no remedy, reverſion, or reſtitution. Neither can this dificul- 
e he a reaſon againſt the ſucceſſion of aſcendents, becauſe the queſtion is only 
betwixt them and their own children, and nothing operates in favour of their bro- 
hers and ſiſters, or their deſcendents. As to the other caſe, in the inſtance pro- 
roled, it ſeems the ſucceſſion ought to have depended, till the event of the law- 
al ifue of Marion Mein. Firſt, Becauſe that had a determined time, by the 
courſe of nature, vg. The fiftieth or fifty-ſecond year of her age; at which 
ime, the iſſue of women is reputed extinct, which is not ſo in the caſe of men. 
decondly, In tailzies upon contracts, and for onerous cauſes, reſpect is to be had to 
the meaning and intereſt of the parties- contracters; and, in dubio, pars mitior eff 
ſnuenda. And that ſenſe 1s to be embraced, by which the provifions can have 
me effect, and not that by which they can have none. Whereby it may ſeem, 
that it was Blackwo:d's meaning, that the ſucceſſion of his own natural daughter 
ſould be ſubſtitute, in the ſecond member, to the heirs betwixt the Major and 
her; and that, while theſe were poſſible, his heirs ſhould have no place, other- 
wiſe the ſecond member had been eluſory: For if, by failing of the heirs of 
the Major with the ſaid Marion, at the time of the ſaid Major's deceaſe, Marions 
heirs, by another lawful huſband, ſhould (:mmedzately) take place, (cheſe) her o- 
ther heirs could never take place ; for ſhe could not have another lawful huſband, 
it the time of the Major her firſt huſband's death. %%% 
Vet the reaſons on the contrary are no leſs pregnant; as well in this caſe, as 
in the caſe of heirs aſcendent, that the heirs neareſt at the time of the fiar's death, 
ſhon:d have right immediately to ſucceed; becauſe the fee neceſſarily muſt be- 
lng to ſome pcrion, and it cannot hang in the air on a future poſſibility; Which 
62 principle, whereof mention and uſe hath been made frequently before. Se- 
condly, If that were the meaning, then at the time of the Major's death, the 
[ns were truly ullius; and fo as caduciary, behoved to fall to the KING, as 
nus heres. But if it had been fo expreſſed, that no place ſhould be to the Ma- 
vs other heirs, till there were no poſlibility of heirs of Marion Weir; the dif- 
iculty ſeems the ſame, that the fee ſhould be pendent, and ullius. It may be 
alwered, That even, in that other caſe, the Major's other heirs would ſucceed, 
Mwihitanding that proviſion, which doth but reſolve in a perſonal obligation to 
loſe heirs to forbear, and yet they were heirs ; and if contrary the proviſion, 
ley ſhould enter, it would give intereſt to the heirs of Marion Weir, to compel 
the Major's heirs having entered, to denude themſelves in their favour; but there 
s no ſuch thing in this caſe. And as to the reaſons upon the contrary, though 
may ſeem Blackwood's intereſt, that the heirs of his natural daughter ſhould be 
tae ſecond place; yet non fuit Fabilis modus, to make the fee pendent and mul- 
u. But to that which is the main reaſon, vig. otherwiſe the ſecond member 
loved to be eluſory. It is anſwered, That it is not eluſory, becauſe the moſt 
nary and hoped caſe was, that there ſhould have been heirs betwixt the Ma- 
Fad Marion; who, if they had died without iflue, the lands would have fall- 
"lo Marion's heirs by another lawful huſband, and not to the Major's other 
is. So that the caſe which fell out, that there was no children procreate be- 
"xt the Major and Marion was not feared, and ſo not provided for, as it oft- 
ns fares in ſuch caſes. Therefore we conceive it more probable, that, in all 
ts, that perſon, who, at the time of the defunct's death, is in being, born or 
Worn, may be heir, and immediately enter, ſo ſoon as by the birth it appears 
v may be ſerved. 
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There hath a later caſe occurred, 
3 5 , and been determined TS 
late -E. of Leven tailzied his eſtate and dignity to the 5 TE 1 
IS body; 


which failing, to the eldeſt heir-female, without diviſion; which failin 
7 2, to the | 


been e r the E. . Rothes ; which failing, to the ſecond fon of the I, A 
wil, who had married the k of Lecen's er: which fling tothe eco . e 
en i 8 1 his mother. The E. of 3 gs 15 
. ied all unentered. TRAY We fee | 
I ton, David Meivil, ſecond ſon to the Lo. Mea, if ET 5 Having no le. ſubſet 
wage} to ſerve himſelf heir of tailzie to the E. of Leven : Th VE out of the be pa) 
ö ents. pr om non-entry, in the name of Sir William Bruce wh : mm R:theſ woe 
eee, 18 3 * 755 with a declarator, that while there was ho yy 1 . 
could be-eme IJ "a eſs's body, David Melvil, nor no ſon of ſubſe ue 5 0 t a 
Sr Of ih = 3 declaring, that the lands were in non- entry 5 Both err their t 
e e faic clarator the Lords did ſuſtain, and ſtopped 15 8 3 1 
wo rf apa Ry were repreſented thence ariling : as that there 9 * ſubltit 
3 3 l the rights of the family, or for receiving ook ny "Y ter th 
eie aeg how TT he rh =O did reſerve to the fy main 
ties only, or to the full rents. But man 7 he Lo V oh 
_ bt = | ords | Dini i ther: 
OF Do 8 as heir of tailzie 5 ſo that if cbe E. e) Rabel Fs —_ : "th 
E20 ns 
: x - „nor the E. e be 
, 5 *. 8 of D avid Metvil's death, the Pang bigs. 11 el 
1 os args a” : tailzie to David than his own ſon, as being of : ——— 3 
by the © ie, Feb. 22. 1677, Bruce, But the Lords found, tha bs nam I} 
y the ſpecial declarator could not reach tc , that the non-entry 55 
e ee eee not reach to the full rents, but only to the ret bearing 
by a Fn, ; e apparent heir was neither in culpa nor ora 1 Pee reliCt 7 
e g. = uties : and therefore found the donatar had 5 richt 15 tutions 
be mana I h 1 the r emainder continued in W 13 * needs 
King. « 15 1 y the Lo. Melvil, as curator dats bonis of the eſtate of Fea b "be no oth 
Yo N 5 aving power to manage the affairs of that eſtate as a tutor 7 7 minate 
II. I ew entered, 7 uly 24. 1677, inter eofidem. 7 1 — AY rſt he 
3 come oft- times to paſs, that, ee or not, 
Tieir and 75 oviſion, it becomes dubious who is thereby conſtitute fiar 15 who BN cer 
=O erenter; as is ordinary when ſums of money are lent, and ch a bl heirs, 
* in . , hus To be paid at ſuch a eras th the lender — perſon 
« a perſon.” 8 or failing him by deceaſe, or after his deceaſe, to ſuch] heirs, 
of the ſum, and 56 be theſe queſtions reſult; Firſt, Whether the lender be fur me na 
tute be far ps 1 e perſon ſubſtitute heir of proviſion; or if the perſon ſubſti led liff 
"ther "ng ating lender liſerenter. 2dly, If the perſen ſubſtitute }, heir, whe-| * pow 
payment ? g to ch p any time, or only if the lender die before the term al o ther 
the lender is n if e firſt queſtion, the perſon ſubſtitute is not fiar but heir, an jet in 
bY gs woe" kn iferenter but fiar; and therefore may diſpoſe of the ſum at ples able | 
Toi 540 5 = ons ENS or otherwiſe, as other fiars may Sn * ſtitute 
ae 45 5 { 26, L. Tullialian ; where the clauſe did bear 10 be aid to Clack- ors, 5. 
ceaſe, to "Gon 2 the longeſt liver of them two and in caſe of their de- Wie to 
in Rd Ke eu 4 a their ion in fee, with an obligement to infeft the ſpouſe 1066, 
ther was 1 nh ry N fee, in an annualrent effeiring thereto; yet the fad The 
herein had of tis 5 15 to diſpoſe of the ſum; but doubtleſs conſideration * a 
eee 55 = ernal power : for this clauſe in the caſe of other ferſou u de laſt 
25 5 ww the other perſon fiar. The like was found, Feb. 20. 6:00 > vi 
and without a = fe the father ſurviving the term of payment tho! he free! » Not 
15d f e 63 2 3 diſcharged the ſum provided to hs paid to him but the 
liferent 150 5 . lon, tho' it bore a clauſe of infeſtment to the father | Pded et 
at, and to the ſon in fee, but no infeftment followed. The like, tho the 
_ * Yee © 
Th 


© See 
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aher and the ſon ſubſtitute, were both infeft in one ſeiſin, Fuly 23. 1675, L. of 
Lamington. h | 


uſes ſtrictly thus, that the ſum payable at ſuch a term to the firſt perſons, and 
filing them by deceaſe to a perfon ſubſtitute, ſhould only belong to the perſon 
ſubſtitute, if the firſt perſon died before the term of payment, ſo that it ſhould 
be payable at no term thereafter to the perſon ſubſtitute ; but if the firſt perſon 
ſurviyed the term of payment, tho' he did nothing to alter the ſubſtitution, the 
ame ſhould not belong to the perſon ſubſtitute, but to the firſt perſon's heirs, 
He, ſucceſſion, SFotiſ. contracts, Feb. 22. 1623, Leich contra L. Balnamoon ; where 
it was found, that ſuch ſums came under the firſt perſons ſurviving the term, 
their teſtament, and belonged to their executors. But more frequent deciſions, 
with better reaſon, have interpreted ſuch clauſes on the contrary, that the perſon 
ſubſtitute is heir of proviſion whenſoever the defunct dies, whether before or af- 
ter the term; becauſe the conſtitution of heirs is ſimply, and not ad diem: but 
mainly becauſe the ordinary intent of ſuch clauſes is to appoint portions for the 


ther; ſo that if he do not expreſsly alter, or prejudge the ſubſtitution, his intent 


| is, that they ſucceed him whenſoever, Spetiſ. contracts, Currie contra Nimmo; 


rt of Thomſon contra Fobnſon . The like in a legacy left to a perſon, and fail- 
ing her by deceaſe to another; which was not found a fideicommiſſum, to be re- 
ſtored by the firſt perſon to the ſecond at her death; and therefore the aſſigny of 
the firſt perſon was preferred, Spotiſ. diſpoſition, Reid contra Dewny **, Jan. 18. 
1625, Wat contra Doby ; June 26. 1634, Keith contra Innes. Therefore ſuch ſums 
bearing no clauſe of infeftment, yet fall mo? under teſtament, neither hath the 


tutions, tho the perſon ſubſtitute be as heir, yet he is not properly heir, and fo 
needs not to be entered by any ſervice, becauſe he is nominate, and there 1s 
no other heir. But in tailzies, tho' ſome of the members of the tailzie be no- 


firſt heir; therefore there muſt be a ſervice, to inquire whether the firſt heir fails 


concerning which there needs be no inquiry. Tho' the perſons ſubſtitute be as 
heirs, it followeth not that they muſt be liable as heirs of proviſion to the firſt 
perſon's debt, contracted before the ſubſtitution ; becauſe they are not properly 
heirs, not requiring any ſervice ; but they are interpretive like to heirs; becauſe 
the nature and intent of ſuch clauſes is not to conſtitute the firſt perſon as a na- 


led liferenter, but that they are underſtood as if they were thus expreſſed, © With 


power to the firſt perſon to alter and diſpone at his pleaſure during his life.“ 


lable (other anterior heirs and executors being diſcuſſed) unleſs the perſon ſub- 
ſtitute abſtain 3 becauſe the ſubſtitution is a gratuitous deed in prejudice of credi- 


able to repay guoad valorem only, but never by an univerſal paſſive title, Zuly 3. 
1666, Fleming e. „ . 


or lands in conjunct-fee; wherein theſe rules do ordinarily take place. 1. That 
lie laſt termination of heirs whatſoever, inferreth that perſon of the conjunct fi- 
ns, whoſe heirs they are, to be fiars, and the other liferenters. 2. When that 
5 not expreſſed potior eff conditio maſcult, the heirs of the man are underſtood “. 
ut theſe have their own limitations; as firſt, in moveable goods, and ſums pro- 


ee July 24. 3669, and Jan. 5. 1670, Innes contra Inxes, obſerved by Gosfed. 
I This deciſion not found, and, as here ſtated, does not ſeem to apply to this place, 
dee above, $ IG. 3. fin, B. t. d See above, II. 3. 41. 2. 


As to the ſecond queſtion, the more ancient decifions have interpreted ſuch 


hairns named therein, who therefore are ſubſtitute heirs of proviſion to their fa- 


relict a third thereof, Hope, ſucceſſions, Thomſon contra Merkland. In the ſubſti- | 


minate, yet becauſe in lands, as is before ſaid, the perſon nominate is never the 


or not, which is unneceſſary where there is one perſon only nominate to be heir, 


80 thereafter only the heirs ſubſtitute take place, tho' in theſe reſpects as heirs, 
je in reality as ſecundary, conditional, or ſubſtitute fiars: but the ſubſtitute is 


ors, poſt contractum. debilum, and fo annullable; and the ſubſtitute meddling is li- 


The next difficulty is, who is fiar in poſſeſſions, or tailzies of ſums, annualrents, 


ded to a man and his wife, and their heirs, without ment oning; which fail-⸗ 
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ing, to whoſe heirs the ſame ſhould be due, were found not to fall to the man's 
heirs, but to divide equally betwixt the man and wife's heirs, Feb. 2. 1632, By. 
tilmo; Feb. 18. 1637, Mungle. Yea, a clauſe in a reverſion redeemable by a m 
and his wife, and their heirs, was found to conſtitute the wife fiar of the fe. 
verſion, becauſe ſhe was fiar of the land-wadſet, Hope, liferent, Kincaid cue 
Menzies of Pitfoddels. But an aſſignation to a reverſion provided to a man and 


Tit. 

qute di 
he ex pe 
half of 
that he 
une 2 


; ; „ LII. 
his wife, the longeſt liver of them two, and their heirs, was found to make the n clau 
man only fiar, Hope, huſband and wife, Colliſtoun contra L. Pitfoddels. A clauſe i | 
a Charter providing lands to a man and his wife, the longeſt liver of them two, be acc 
and the heirs betwixt them; which failing, to the heirs of the man's body; which marriag 
failing, to the wife her heirs whatſoever : tho' the laſt termination was upon the only a 
wife, yet the huſband was found fiar, Had. July 24. 1622, Ramſay contra L. Cy. but the 
heath. The like in a clauſe providing a ſum, being a wife's tocher, to the mar dtors; 
and wife, and the longeſt liver of them two in conjunct- fee, and to the heirs betwint that wl 
them; which failing, the wife's heirs; yet the huſband was found fiar: and there. poning 
fore the creditor appriſing excluded the wife as to the fee, and her heirs, Jan. 20 petent! 
1639, Graham. And a bond providing a ſum to a man and his wife in conjund. ons, | 
fee, and the bairns procreate betwixt them; which failing, to two bairns of a f-. hure n 

mer marriage nominatim, containing a precept for infefting the ſpouſe and the tuo ed, t 
bairns named, whereupon all the four were infeft: yet the father was found fir conjund 
and all the bairns of the marriage, male and female equally, were found heirs of his ſecc 
proviſion ; and the two bairns named were found heirs ſubſtitute, failing the bairns walren 
of the marriage, Jan. 14. 1663, Beg. And a bond bearing a ſum borrowed from, Ein the 
and payable to a man and his wife, the longeſt liver of them two in conjundt: fe . 4 c 
and to the heirs betwixt them, and their aſſignies; which failing, to the heirs and xcquire 
aſſignies of the laſt liver, found to conſtitute the huſband fiar, and the wife life ring th 
renter, albeit ſhe was laſt liver, and that her heirs of line were found heirs of lipoſit 
_ proviſion to the huſband, Jan. 23. 1668, Juſtice. A tocher provided to the hu. He pric 
band and wife, the longeſt liver in conjunct-fee and liferent, and to their bei H 
in fee, was found to make the huſband fiar, and that he might alter the ſubſt- rents, tl 
tution, Dec. 12. 1665, Pearſon . And generally in all infeftments in conjund- of infef; 
fee betwixt man and wife, the huſband is always interpreted to be fiar, and the Kooedis 
wife liferenter, albeit the laſt termination be upon the wife's heirs, who are her Mnctin 
of proviſion to the huſband, unleſs the right flow from the wife originally ; a it ney, an 
ſhe ſhould reſign her lands in favour of her huſband, and herſelf in conjunc: lived to 
fee, and the heirs of the marriage; which failing, her heirs : or if the right daß bung - 
flow from the wife's father by a gratuitous deed. But by a contract of marriage ¶ end to 
father obliged himſelf to infeft the huſband-contracter, and his daughter, in con- occeſfic 
junct-fee and liferent, and the heirs betwixt them; which failing, the daugb- the huſl 
ter's heirs and aſſignies whatſoever: and by the ſame contract the huſband Wat rage, << 
obliged to provide all lands that he ſhould acquire or ſucceed to, to himſelf and to conf] 
his wife, the longeſt liver of them two in conjunct-fee, and the heirs betwiu nd th 
them; which failing, the one half to the huſband's heirs, and the other half to tete him 
wife's heirs, and their aſſignies: by both theſe clauſes the huſband was found to be nage, a 
fiar, and the wife liferenter ; albeit the tenement diſponed by the father was 108 him 
nomine dotis, yet there was no other tocher, July 12. 1671, Gairns. Yet a claulWWtczth, 1 
in a minute of a contract of marriage, * obliging the huſband to infeft his wife u to den 
« conjunct-fee and liferent in ſuch a barony named, and obliging him and his he1WWanderg, 
and aſſignies, that all and whatſoever lands, or ſums of money, ſhould be pur ten w 
* chaſed by him during the marriage, that ſecurity ſhould be made in liferenl lums or 
* thereof, as of the foreſaid barony, to his future ſpouſe, in caſe of no bat be ſold, 
children, the one half of the ſaid conqueſt to be diſpoſed upon as the wife oy Uponec 
think fit; ” the conqueſt was found to be equally to the huſband and wife, 9 Wnqueſ 

that ſhe was liferenter of the whole, and fiar of the half, in reſpect the 3 
dee ab 


* The queſtion whether the huſband or wife had right to the fee was not determined in this caſe, 


Tit. V. 
ite did not bear whoſe heirs ſhould ſucceed ; and that the conqueſt was all to 
expected by the wife's means, therefore ſhe being conjunct fiar, that the one 
lf of the conqueſt ſhould be diſponed as ſhe pleaſed, ſhe was found fiar of 
hat half, as not being a faculty, but a power of diſpoſal importing property, 
une 27. 1676, E. Dumfermling *. 
III. There do many queſtions ariſe, as to the ſucceſſion of heirs of proviſion, 
Why clauſes of conqueſt in contracts of marriage. The main queſtion is, What 
xccounted conqueſt; whether that which is acquired, and thereafter diſponed, 
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Ira 
and 
the 
ein 


w, de accounted conqueſt, either as to the wife, or to the heirs, or bairns of the 
ich WW ,racriage ? As to which, it hath been ſhown before, that ſuch proviſions infer not 
the only a {acceſſion to the heirs, or bairns of the marriage, as heirs of proviſion ; 
Cn WW. thereby the wife or heir, and bairn of the marriage, have an intereſt as cre- 


man 


Fors; that the huſband or father cannot, ad arbitrium, do deeds prejudicial to 
Witt 


ht which is once acquired; but the huſband is not thereby bound up from diſ- 


ere. Wi poning to ſtrangers, for cauſes onerous, or to other wives or children, for com- 
- 20. Wſectent proviſions. But he may not otherwiſe intervert the deſign of thoſe provi- 
nd bons, by taking the rights to wives, or children of another marriage, unleſs he 
for- bare not means aliunde to provide them f. And therefore the huſband being ob- 


two 

flar, 
rs of 
arne 
rom, 


ſged, to take all ſums acquired during the marriage, to himſelf and his wife in 


his ſecond ſon; his relict was found to have right to claim from the heir the an- 
malrent thereof, Juby 16. 1625, Knox. The like, where ſome bonds were taken 
in the name of the bairns, leaving out te wife, who was provided to the hferent 


lee of the conqueſt, March 14. 1628, Graham. But clauſes of conqueſt, of all lands 

s ma guired during the marriage, do not extend to lands acquired and diſponed du- 
lie. rng the marriage. Yea, conqueſt of lands was extended, where there was a 
rs of diſpoſition without infeftment, but with the burden of the annualrent of a part of 
hu the price due to the diſponer, Jan. 24. 1629, La. Rentoun; July 3. 1627, Coun- 
Jairns 


1% of Dumfermling. And, where the clauſe of conqueſt bore lands or annual- 


ublü- rents, the ſame were extended to bonds bearing annualrent, though without clauſe 
und- Mer infeftment, Feb. 20. 1629, Douglas. And theſe clauſes are interpreted ſtrictly 
: the xcording to the tenor thereof; for ſometimes they only bear lands conqueſt, 
- NEIN 


ſometimes lands or annualrents, ſometimes lands annualrents or ſums of mo- 


; as f ey, and ſometimes alſo goods or gear; in which caſe the executors will be ob- 


junci-WWjocd to employ moveable goods and. ſums, for the wife in liferent, and for the 
barns and heir of the marriage in fee. Theſe clauſes of conqueſt do never ex- 


ht did! 


nage end to any thing, whereunto the huſband ſucceeds as heir or executor, unleſs 
cou bcceſſion be expreſſed, Jan. 29. 1678, Stewart. A clauſe of conqueſt, obliging 
augh-· te huſband to take all lands, annualrents and ſums, conqueſt, during the mar- 

d wa nage, © to himſelf, and the heirs or bairns of the marriage, one or more; found 
If and o conſtitute all the bairns of the marriage, male and female, heirs-portioners; 
etumiſ d that it was not alternative, that the huſband might either take the conqueſt 
to theo himſelf, and the heirs of the marriage, or to himſelf, and bairns of the mar- 
oy lage, at his option. And therefore, having taken a conſiderable ſum in favour 

a 


f ak himſelf, and the heir of the marriage, who was his only ſon; yet, after his 
0 
* o denude himſelf of their ſhares, Jan. 29. 1678, Stuart. But conqueſt is only 
8 


underſtood, of what the huſband acquired more after his contract of marriage, 


e PU ben what he had before. And therefore, if he acquired lands, annualrents, 
ferent ums or goods; if he inſtruct that he had as much, or a part thereof, before, as 
* be ſold, the ſuperplus will only be counted conqueſt. And though he have not 
fe 4 Uſponed on any thing he had before, yet if he contract debt for purchaſing the 
5 ” queſt, it will be burdened with the annualrent of the debt, as was found in 


the 


mute 


dee above, II. 6. 10. f See above, II. 3. 41. Ju. II. 6. 3. 


conjunct-fee; having taken a ſum acquired during the marriage, in the name of 


death, his four daughters of that marriage obtained decreet againſt their brother, 


— 
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liferent-uſe, which was found to be with the burden of the huſband's debt cop. 
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the former caſes . And the like, Dec. 20. 1665, La. Kilbocbo; June 7 
1676, E. Dumfermling. The like was found in a proviſion of conqueſt, of l 
the huſband's goods and gear acquired during the marriage, to the wife for ber 


tracted before, or after, and ſo to import only liferent of the free gear, Dec. 2. 
1668, Smith, And, where a huſband was obliged to employ a definite ſum fi 


himſelf, his wife and bairns of the marriage, and alſo his conqueſt; and havin F 
acquired a tenement during the marriage, to himſelf and his heirs whatſoever im 
that tenement was applied to the definite ſum, primo loco, and the ſuperplus zu gives 
conqueſt, Jan. 4. 1672, Beaty. i . whereb 
So much for the being and intereſt of heirs. As for the proving and inſtruq tem al 
ing who are heirs, the moſt ordinary way 1s by retour, or infeftment as heir, TH 
or by a ſervice though not retoured ; but thoſe inſtructions mull be repeated ini Scflion, 
every ſeveral proceſs ; for, inter alios acta, aliis non nocent z 10 an heir active, wu heir bei 
found not to be inſtructed, by a decreet qgainſt him, as heir, af the inſtance f Hein the « 
ſame defender, and in the ſame matter, without re-production of the inſtructions Saraun 
Feb. 11. 1029, Stuart: neither was it inſtructed paſſzve by a decreet of the Com 111. 
miſſars, bearing the production of the defender's ſeiſin without re-produdion that the 
thereof. Neither was it inſtructed pave, by the King's gratuitous reſtitution it they 
the apparent heir, of a forteited perſon, which made him capable of his father hut cor 
rights, but not heir nor ſucceſſor to him, Hefe, univerſal ſucceſſer, Halyburto cn tine af 
tra Lo. Balmerino. Neither by a bond, wherein the party deſigned himſelf, hen fore it 
or at leaſt apparent heir, which rel&eth nothing to the benefit of {ucceſtion Wl good a 
Jan. 24. 1627, L. Glenkindie, Neither by an award of a town-court, recognoſcu lows th 
2 burgeſs, heir to his predeceſſor, Spotiſ. heirs, Gudelet contra Adamſon, ther it \ 
e | 5 FVV they ab 
TITLE VI. 1 for a it 
VVV 1 how gr 
Behaving as Heir, where, of Geſtio pro Herede, and the Exceyt 3 
ons againſt this paſſive Title. . W. 
, . „ 3 times h 
IJ. Geftio pro hærede deſcribed, and the defunf vas neither bum Mv. 6 
OO its effetts. 1s „„ eee d agai 
II. This faſſtve title by hom introdu- X. 2. Defence that the defunct died | veened 
3 ced. | Do bel. 55 in ſo f. 
III. The reaſons of intreducing it. XI. 3. Defence, that the apparent Y the hot 
IV. The latitude uſed in judging of this intromitted, by a gift lo al Iv fan 
22 paſſive title. | „ 0-0 his behoof. 2 ) ind de 
V. This title not comfetent after the in- XII. 4. When moveables belonging t00 8 fender 
Frommitter's death, or where there  funtt remain in his bouſe, ater ; for five 

| was any colourable title. VV bis afparent heir hath "I ielevan 
VI. Behaving as heirs by intromiſſion by infeftment, and are inv ers c 
| _ with heirſhnp, only competent a- ER» 1d V. 
gainſt heirs of line. XIII. Geſtion by intromitting wity 0 ſhout 
VII. Intromiſjion of tutors or curators in- teinds, or tacks, wherein i ll te wh 
fers not geſtionem againſt the tromitter might be heir. Where 

pupils or minors. XIV. Defences againſt this embers 2 aa 

VIII. Cafes inferring geſtion by intromiſſi- XV. Geſtion, 1. By intromitting audi ; Da 
on with the heir ſh1þ-moveables, deſunct's charter-cheſt. * making 

I. . Exception againſt this title, that XVI. 2. By intromiſſion with ſums 1 fund's 
5 . mo 

* By the deciſions here referred to, 24th Jan, 1629, La. Renton; and 3d July 1627, C. of Dunſon'l oy 

the court ſeems to have thought, that where the huſband had borrowed money, and applied it to the pos | 

land, the wife having right to the literent of that land by a clauſe of conqueſt, was not to be burgers . "ON 
annualrent of that debt, but that ſhe was to be burdened with the annuahtent, where the huſband grabte ; Thi: 
the ſeller, expreſsly declaring it to be granted for part of the price. The poſterior deciſions here quotes, t See a 


juſtly found, that the conqueſt was in all caſes to be underſtood as burdened with the debts. 
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the difunct, or doing any deed HBliſbed in the behaver's lifetime. 
that may tranſmit the defun&?'s XVIII. How far beirs-portioners, beha- 
right, Cafes which do not infer ving as heirs, are liable. 


l 


2 
f al 


her 


con. geſtien. 6 XIX. MWhether behaving as heir excludes 
un. This paſive excluded, unleſs efla- _ the benefit of diſcuſſion, &c. 


1 for 


ing PE $TIO PRO HAREDE, is the apparent heir's diſorderly entry, and 
ever, J immixing himſelf with the heritage, without order of law; and therefore 
43 1 it gives him no right nor active title as heir, but makes him only heir paſſive, 
whereby he repreſents the defunct in all his debts and burdens, and is liable for 
rug. em all. | | | | 1 
heinz Ai. This paſſive title, as Spotiſ. obſerves, was but introduced by the Lords of 
ed u eon, and was not before the inſtitution of the College of Juſtice, the apparent 
vl heir being ooly liable for reſtitution of the ſingle value formerly; as was found 
Fthe i the caſe of an heir's intromiſſion with the heirſhip-moveables, Nov. 14. 1546, 
tions on La. Dirleton contra Dumbar *. | 
om. III. The reaſon of introducing this paſſive title, is in favour of creditors s, 
cio that they be not un-ſatisfied, or ſhiſted by the heirs of the defunct debtors ; who, 
on off if they might continue poſſeſſion of their predeceſſors means and eſtate, and be 
thera but comptable; would rarely enter, and hudle up their intromiſſion, and with 
1 cM time aſcribe it to ſingular titles, abſtracting their predeceſſors rights. And there- 
hei fore it was an expedient caſtom, that they ſhould either enter legally, and for 
{tion good and all, or that they ſhould wholly abſtain ; eſpecially ſeeing the law al- 
icing lows them a year, to inquire into the condition of the defunct's heritage, whe- 
ther it will afford them loſs or gain, during which time they may deliberate; and if 
they abſtain, can be troubled by none. So that, though it may ſeem rigorous, 
for a ſmall intromiſſion to make the intromitter liable for all the defunct's debts, 
how great ſoever ; yet it being ſo eaſy to abſtain, and the hazard known ; the ex- 
3 and favour of the creditor, preponderateth the wilful diſadvantage of the 
ebtor s hei. 3 „ 9 
IV. In this pave title the Lords have always taken great latitude, and ſome- 
times have found ſmall intromiſſion not relevant, to infer this title, in odious caſes, 
Nov. 6. 1622, L. Dundaſs. Where a decreet of ſpulzie of teinds being obtain- 
ed againſt Peill's goodfire ; and never infiſted in, till, in his time, he was con- 
| Veened as heir to his father, who had behaved himſelf as heir to the goodfire, 
i in ſo far as he had entered and dwelt in the houſe of Perl and there being in 
nfl the houſe, the goodfire's beſt board, ſtanding bed, and brewing caldron; he uſed 
the ſame, by eating at the board, lying in the bed, and brewing in the caldron ; 
and delivered the goodſire's beef. pot to a fleſher, for fleſh furniſhed to the de- 
fender's father; the good/ire's wife having kept poſſeſſion of theſe heirſhip- goods 
for five years after ber huſband's death. Yet this condeſcendence was not found 
fn in this caſe, where the paſſive title was not eſtabliſhed before the defend- 
ers father's death. _—- a SY 5 
V. And the Lords lately found, that theſe paſſive titles, gue ſapiunt delictum, 
ſhould not be competent after the intromitter's death h. It was alſo thought by 
the whole Lords after diſpute in præſentia upon this title ; that it takes only place, 
where the apparent heirs animus immiſcendt, et adeundi hereditatem did appear, 
and not where he hath any probable or colourable title, SH. Heirs, Corſer con- 
Irg Durie. Yet, in favourable caſes, a ſmall intromiſſion <o7// be ſuſtained, as 
making uſe of the defunct's chief bed and board, though ſtanding in the de- 
unct's houſe, ſeeing the heir entered the houſe, before he obtained inventary of 
lhe moveables made by authority of a judge, though the houſe belonged to him 
lf proprio jure, Had. March 8. 1610, Bailzie contra Home. Or by intromiſſion 
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dee above, III. 7. 1. d See below, III. 9. 14. 
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th a Mazer- cup of the defunct's, and drinking therein; entering in to the hou 
where he died; lying in his bed, and bed-cloaths ſtanding there; and wearing 
his filk ſtockings, though all theſe were undiſpoſed upon ; and that the defung 
mother, who had given them to her ſon, had meddled therewith, who died > 
chamber belonging to his mother, and her name was upon the Mazer, Jan. 
1630, Cleghorn. f 
VI. There are two caſes of behaving as heir, vis. 1/, Intromiſſion with th 
moveable heirſhip ; and, 2dly, Intromiſſion with the lands, teinds, tacks, or 0. 
ther rights which might have belonged to the intromitter as heir. In bg 


which caſes the intromiſſion will not infer this paſſive title, unleſs the Intromit. 


ter might ſucceed in the ſame particulars. And therefore the apparent heir g 
line, and no other, can be liable by intromiſſion with heirſhip-moveables, he. 
cauſe the ſame can only belong to the heir of line. So the intromiſſion with 
rents of lands, tiends or tack, will not infer ge//zonem, unleſs by the apparent heir 
who would ſucceed therein, according as they are provided to heirs of line of 
conqueſt, heirs-male, or of tailzie or proviſion i. Neither will any other intro. 
miſſion be relevant, but what is immediate, or by expreſs warrant, command, d 


ratihabition. _ | 


VII. A tutor or curator's intromiſſion will not infer ge/tionem upon his pupil, 


unleſs he accept the ſame from the tutor in his accompts, nor the intromiſſion af 
one having a general commiſſion, as factor, Sc. It was fo found in the caſe of 
a tutor's intromiſſion with the rents of the pupil's predeceſſor's lands, for the re- 


ſtitution whereof, he was only found liable, Nov. 30. 1665, Poyd. 
VIII. Behaving as heir by intromiſſion with the moveable-heirſhip, is moſt un- 
queſtionable, when the ſaid moveable is choſen, drawn, and ſeparated by the 


heir from the remanent moveables; in which caſe the apparent heir will not be 


admitted to alledge, that the defunct could not have an heir or heirſhip-more- 
ables when he formerly drew the ſame, July 13. 1631, L. Gadgirtb. But it 


feems very hard, where the apparent heir's choice of ſuch particulars as the betY 


of every kind for heirſhip, doth not evidently appear ; for that muſt be account- 


ed the beſt, which is ſuch in the opinion of the apparent heir: and yet, in fa-] 
vourable caſes, intromiſſion with any kind of moveables, out of which heirſhip 
may be drawn, will be found ſufficient, and reputed as the heir's choice. As 


the apparent heirs making uſe of his father's board, lying in his bed, though he 


diſpoſed not thereof; and though the ſame were ſtanding in a houſe diſponed to 
him by his father, before contracting of the debt purſued on, ſeeing he continu- 
ed two years in poſſeſſion, and got no warrant from the Lords, or made any in- 
ventary thereof, July 14. 1626, Johnſtoun and Maſſon his ſpouſe. The like, by 
making uſe of the defunct's baſon, filver ſpoons, timber beds and boards, with-! 
out alienation thereof; though the beginning of the intromiſſion was, when the 


intromitter was not apparent heir himſelf, but was tutor to another who was id 


ot, ſeeing he continued five years after the idiot's death, himſelf being then ap- 
parent heir, Jan. 17. 1627, Fraſer. Yet the contrary was found, where the in- 
tromiſſion began before the intromitter was apparent heir, there being a nearer} 
apparent heir, though it continued after that nearer apparent heir's death, When 
Yea, behaving 4 
| heir, was ſuſtained by intromiſſion with certain goods of the defun& which might 
have been heirſhip, though they were confirmed promiſcuouſly by an executor, | 
and bought from him by the apparent heir. 1.09 
meſtick ſervant, and confirmed to his own behoof, Dec. 16. 1630, Relict 9 
Ker. The like, where the heirſhip-goods were ſold to the apparent heir Þy * 
{tranger, ſeeing they were not delivered to that ſtranger, but poſſeſſed by the de. 
funct till his deceaſe, and his poſſeſſion continued by the apparent heir, Nu. 
Feb. 9. 1621, Melvil. But the contrary was found, the goods being diſponed by | 


the defunct to the apparent heir, albeit not delivered before his death, aber 
than 


the intromitter was apparent heir, Judy 2. 1629, Cuninghame. 


i See below, F 13. 2. . 
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than that the defunct being un-married, reſided in the houſe with his ſon, and lived 
with him till his death, Jan. 30. 1630, Calder wood. Neither was the ſame in- 
ferred by delivery made by the defunct to his apparent heir | of certain moveables, 
to leir having granted a diſcharge in ſatisfaction of his heirſhip-moveables where- 
into he might ſucceed, Feb. 24. 1630, L. Meidbope. 1 : 
IX. The ordinary objections and exceptions againſt behaving as heir by intro- 
miſſion with the heirſhip-moveables, are, firſt, That the defunct was neither 
cate, baron, nor burgeſs, to whoſe heirs only heirſhip-moveable is competent 
$ the a& of Parliament, the meaning and extent whereof is ſhown in the former 
tle, And therefore the purſuer mult condeſcend, and inſtru& that the defunct 
ws either baron, prelate, or burgeſs, which would be ſufficiently inſtructed by 
he defunct's infeftments of lands or annualrents at any time; for thence it would 
he preſumed, that he continued undenuded till his death, for ſemel baro ſemper 
lars preſumptive. © And this will be elided by this exception, that the defunct was 
{nuded before his death. For, though ſome have been of opinion, that ſemc! 
joro ſemper baro is meant, that though a perſon once infeft were denuded, yet 
bis heir would have heirſhip as a baron. For which I find neither reaſon nor de- 
cifion, but it is moſt reaſonable that he who is once proved to be a baron, ſhould 
be preſumed ſo to continue, unleſs the contrary. were proved, that he was de- 
mded. It was ſo found, Jan. 27. 1636, Straiton. But if the legal was not ex- 
red at the defunct's death, he is not eſteemed denuded ; and therefore his heir 
hh heirſhip, Feb. 26. 1663, Cuthbert of Draikies; TFuly 8. 1628, Dumbar. 
Neither will it be ſufficient that the defun& was once burgeſs, but it muſt be 


Inroved, that, when he died, he was acting as a burgeſs. So that, neither the 


heirs of honorary burgeſſes, nor they who once were trafficking burgeſſes, and 
uke themſelves to a country-life, their heirs, will have heirſhip-moveables. And 
therefore ſemel civis ſemper cvs is not preſumed ; neither ſemel prelatus ſemper 
jrelatis : for, if a beneficed perſon were deprived or demitted before his death, 
bis heir would have no heirſhip-moveables. VVV 
X. The ſecond defence againſt intromiſſion with heirſhip-moveables, and which 
$aito competent againſt vitious intromiſſion, is, That the defun& died rebel, and 
lis eſcheat was gifted and declared before intenting of the creditors purſuit, June 
10. 1663, Gordon of Liſmoir ; June 10. 1674, La. Spenſerfield ; Dec. 22. 1674, heirs 
f Seaton of Blair. And it is not neceſſary to alledge, that the apparent heir had 
ny right or tolerance from the donatar ; for the exception is equiparate to execu- 
lors confirmed againſt vitious intromiſſion; whereby vitious intromiion is exclu- 
del, albeit the intromiſſion was before another was confirmed executor, if the 
mirmation was before intenting of the creditors cauſe. But it is no relevant 
fence that defunct died rebel, and ſo had no moveables, but that they were 
miſcated, Neither was it ſufficient that the eſcheat was gifted, not being 
£ declared before the creditors purſuit: as was found in the ſaid two firſt 
—_ e N 


XI. The third defence is, That the apparent heir intromitted by a gift to him- 
ab or to his behoof; or by a right or tolerance from a donatar. Theſe being 
or to the creditors purſuit, altho' poſterior to his intromiſſion, albeit not decla- 
ch are relevant; becauſe the donatar thereby is in poſſeſſion, and needs no de- 
rer, Feb. 10. 1676, Grant; July 4. 166 5, Innes; Feb. 26. 1663, Cuthbert of 
rathies ; Judy 10. 1663, Gordon of Liſmoir; June 10. 1674, La. Spenſerfield *. 
XII. The fourth exception is, When moveables belonging to a defunct re- 
Mn his houſe, whereunto his apparent heir hath right by infeftment, where- 
ne defunct had his liferent or tolerance: if the heir enter in poſſeſſion of the 
Muſe, if at his entry he repreſent to any competent judge, that there are move- 
"512 or about the houſe belonging to the defunct, which he deſires to be in- 
"ared, or that ſuch as cannot be preſerved may be ſold, that the price may be 


made 


u. | A . ® | 2 
e three laſt deciſions here quoted do not directly prove the doctrine of this paragraph. 
9 y Prov: : 
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made forthcoming to all parties having intereſt. If inventary or ſale be made) 
warrant of that judge, the continuing of theſe moveables in the houſe, or the 
ſale of thoſe which cannot be preſerved, will not infer behaving as heir, Yo 
the making uſe of the things in the inventary, or the ſale of that which is jg 
warranted, yea, the omiſſion out of the inventary, of moveables of any Conſider. 
able value, was found to infer behaviour, Jan. 25. 1632, Scarlet. W 
XIII. The other ordinary member of behaving as heir, is by intromiſſion wit 
the rents of lands. or teinds, whereunto the defunct had right by infeftment, ( 
entering in poſſeſſion of theſe lands and teinds, or facts unto which the apparent 
heir would ſucceed, which is the moſt direct behaviour as heir, and is only com. 
etent againſt ſuch perſons as might be heirs, in that whereunto they imm 
themſelves. And ſo an heir of line poſſeſſing or intromitting with the rents 9 
lands provided to heirs-male, or to heirs of tailzie or proviſion ; or the intromil. 
ſion of theſe with the profits of lands or teinds befalling to heirs of line, wil 
only infer reſtitution or reparation, but will not infer a general paſſive title, mz. 
king the party liable to all the defunct's debts k. rae np Len 5 
XIV. There are many defences which uſe to be proponed againſt this ſpecie 
of behaviour: as firſt, It was an ordinary cuſtom to ſhun this paſſive title, thy 
the apparent heir granted a bond of purpole to adjudge the defundt's right, upon 
the apparent heir's renunciation and then take right to the adjudication, till the 
Lords, by an act of ſederunt, Feb. 28. 1662, did declare, that if apparent heir 
ſhould, in time coming, take right to any appriſing or adjudication of their prede. 
ceſſors rights for their own debt, and did poſſeſs thereby, whether before or 
after expiring of the legal, they ſhould be liable as behaving as heirs ! : and there- 
fore no defence for fuch rights will be ſuſtained, albeit it were a true debt of 
the apparent heir's, and not a ſimulate bond granted of deſign to adjudye of 
appriſe. This is only if the apparent heir take right to the appriſing or adju- 
dication led upon his own debt, real or ſimulate, within the legal; for then the 
acquirer being both debtor and creditor, the debt becomes extinct by conful: 


on: but there is then no ground to conclude, that, after the lands appriſed be- 
comes irredeemable, the apparent heir, or the heir entered, may not buy that 


land as well as any other; for tho' the act 62. Parl. 1661, makes all appri- 


ſings coming in the perſon of apparent heirs, led againſt their predeceſſors, to be 
redeemable for the ſums they paid therefor, it doth not extend to appriſings led 


_ againſt the apparent heir themſelves k. 


Neither is it a relevant defence, that the lands or teinds were appriſed, or adjud- | 
ged from the defunct, albeit infeftment had followed thereupon, if the heir ap- 
parent intromit without right, or warrant from the appiiſer or adjudger, with- | 
in the legal, Feb. 21. 1663, Hamilion. But it is a relevant exception, that the 
apparent heir's intromiſſion or poſſeſſion was by right from an appriſer or adjud- | 
ger, tho' the legal was not expired, unleſs the ſum were fully ſatisfied by intto- 
miſſion or otherwiſe, Jan. 10. 1662, Barclay. The like, tho' the apparent bet 
continued to poſſeſs for ſome time after the appriſing was ſatisfied by introwiſit- | 
on, Feb. 26. 1663, Cuthbert of Draikies, Yea, intromiſſion with the rents of the | 
defunct's land by his apparent heir, was elided by a tolerance from a donatar ol 
arent heir phy- 
But a tolerance 
from apprifers after the intromiſſion, was not found relevant, Fuly 11. 1671: Mas. 
well, Yet the apparent heir's intromiſſion was elided, becauſe the defuncts rights 
were improved, tho'after the intromiſſion, March 22. 1628, Farquhar. And an ap. 
parent heir's intromiſſion was elided by a colourable title, tho' not valid, wheretY 1 


the heir of a marriage being entered and infeft as heir to her mother, =_ z g 


recognition, albeit not declared till after his intromiſſion, the app 
ing the ſingle value of his intromiſſion, July 17. 1666, Ogilvie. 


* By act 24. P. 1596. it is declared, * That if any apparent heir mall poſſeſs his predeceſſor's eſtate, 


*« purchaſe by himſelf, or any other to his behoof, any right thereto, or to any legal diligence, or other nn I 
fecting the ſame, otherwiſe than as higheſt offerer at a publick roup, ſuch 7 io or purchaſe ſhall be rp 


a behaviour as heir, and an univerſal paſſive title.“ 
k Sec above, 5 6. 5. . See above, I. 18. 9. 


or (tal 


Tit. 


feftmer 
conjun: 
ther; | 
was NO 
heir tO 
tained. 
Nov. 2 
parent 
in truſt 
the int 
apparel 
his oy 
tho ex 


rn, 7 


enter in 
to run, 
contra . 
elcheat 
to the | 

XV. 
of the 


inventa 


on bel 


XV 
princip 
ing an\ 
ferred | 
to who 
credito 
1666, 
a party 
heir He 
co mt 
cating 
Nierret 
krved, 
poning 
% to tl 
rent he 
F Dun 
effect 1 

XVI 
etablil 
miſſion 
mitter' 

XVI 
pilive 
e, wh 
8 heir: 
thoſe \ 
ſeu; 
behavie 
8 If tl 


" tre ; 


Tit, VI. Behaving as heir, &c. 509 


efment being reduced, and her father being found fiar in a dubious proviſion of 
onjunct- fee, the heir ſo ſerved was not found liable, as behaving as heir to her fa- 
ther ; but only que valorem of her intromiſſion, July 12. 1671, Gairns. But it 
ms not elided, becauſe the apparent heir paſſed by his father, and was infeft as 
heir to his good-fire, tho his father was infeft, that colourable title was not ſu- 
lined, the apparent heir being in mala fide, having the evidents in his hands, 
Vo. 23. 1071, Roriſon. Yet behaving as heir was not inferred by the heir ap- 
irent's intromitting with the rents of lands which his predeceſſor had diſponed 
1 truſt to a third party, for the behoof of the apparent heir, and whereupon 
he intruſted was infeft, Jan. 14. 1662, Nicol Harper, But intromiſſion by the 
zpparent heir was elided by a diſpoſition by a defunct to the apparent heir's ſon, 
vs oye, tho' without infeftment; al a tack to the apparent heir's huſband, 
tho! expired before the defunct's death, as being continued fer facitam relocatio— 
, Jan. 16, 1667, Reid. Behaving as heir was inferred by the apparent heir's 
entering in poſſeſſion of a coal-heugh, whereof the defunct had tacks for terms 
to run, albeit the apparent heir took a new tack, Had. June 26. 1610, Aitchiſon 
entra L. Cockper. The like tho' the apparent heir took a gift of the defunct's 
echeat, who had an unexpired tack of the lands, and pretended to poſſeſs as donatar 
to the fingle eſcheat, Had. June 28. 1610, Gosford contra L. Cockpen. 


nrentary, June 28. 1070, Ellis of Scuthſide. But it was not proponed, that the per- 
bn behaving was dead, which purgeth vitious paſſive titles. 


principal or annual, which would befal to the party as apparent heir ; or by do- 
krred by the apparent heirs renouncing to be heirs, in favour of the heir-male, 
editors, tho' they got a ſum for their kindneſs and willing renunciation, July 5. 
a party having right from the defun#, granted on death-bed, HH the apparent 
communicate the benefit of the appriſing, unleſs a deed had been done communi- 


ating any right of the defunct, July 19. 1676, Nevey. But behaviour was not 
nicrred by the apparent heirs taking out of brieves, ſeeing the ſame were not 


rent heirs voluntary payment of their predeceſſors debt, Jan. 26. 1628, (am miſſar 


fect as to that procels, July 16. 1629, Murray. 


mitter's life m. 


ee, which may occur in two caſes; 1, Where heirs- portioners behave themſelves 
6 heirs whether they will be liable 2% ſlidim, or only fro rata? 2. Whether 
oe who behave themſelves as heirs, will have the fame benefit of the o der of 
(uſing and relief, as if they were actually entered? As to the firſt caſe, The 
chaviour of heirs portioners cannot oblige them 77 fo.14tm, but in fo far only 
if they were actually entered heirs ; which is always Fro rata farte, accord- 


6 N ing 


" dee above, y 5. 5. t. and below, III. 9. 14. 


XV. Behaving as heir was alſo inferred by the apparent heir's giving a receipt 
of the defunct's charter- cheſt, and keeping it two years without proteſtation or 

XVI. Behaving as heir will alſo be inferred by uplifting or diſcharging ſums, _ 
ng any deed that might tranſmit the defunct's right. But it was not found in- 
to whom their father had diſponed, ſeeing they gave no right thereby hurtful to 
1666, Scat. Neither by the apparent heirs getting benefit by a tranſaction with 


tr became obliged to acquire the defunct's debts, and appriſe thereon, and to 


krved, June 28. 1670, Ellis. Neither 7s @ general paſſive title inferred by pro- 5 
poning payment of the defunct's debts, and ſuccumbing, which is only effectual 
5:0 that proceſs, Jan. 21 1675, Tallgifer. Neither was it inſerred by the appa- 


f Dunkel, Neither by taking a day to renounce and failing, which, hath only 
XVII. There is the ſame ground ſor excluding this paſſive title, unleſs it were 
fhabliſhed againſt the apparent heir in his own life, as to exclude vitious intro- 


mifion; which hath frequently been repelled when not eſtabliſhed in the intro- 


XVIII. It remains now to conſider, whether behaving as heir, being a vitious 
Plive title, will import more than if the apparent heir had been actually enter- 


| 
j 

'' 
| 
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ing to the number of the heirs-portioners, uon per capita, ſed per flirpes : 
it hath been yet undetermined, whether heirs-portioners may be liable for 
than their ſhare of the debt, not exceeding their ſhare of the benefit to 
they have ſucceeded, there is no queſtion but if heirs-portioners behave as 
they would be made liable guoad valorem of their intromiſſion, if it did e 
their ſhare. e 

XIX. As to the other cafe, behaving as heir being a vitious paſſive title, the 
will not have the benefit of diſcuſſing; which is only competent to heirs lay. 
fully entered. Yea, they will not have relief from the heirs who are liable beſyre 
them; becauſe they have in their perſon no active title. Yet it is in arbitri; 2 
dicis to ordain the creditor, on ſatisfaction, to aſſign his right, by which the hei the per 
behaving may indirectly attain relief, as affigny by the creditor. This favour l 
will not be refuſed, unleſs the manner of behaviour be very odious ; as when it | I. 
fraudulent, by concealing the immixtion; or that the creditor himſelf havin 
another intereſt, may be prejudged by his aſſignation: and therefore heirs beha. 
ving, if diſtreſſed for moveable debts, they have no direct recourſe againſt ex. 
ecutors. And if the executry be mean, ſo that there be {mall provifions for the 
wife and children, the creditor will not be ordained to aſſign; and it may ſo fil 
out in other caſe, that the ſame reaſon may occur, where heirs of conqueſt, 
or heirs-male of tailzie or proviſion, behave, if the prior heirs, who are nearer 
of blood, have little benefit *. „ 1 
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Lucrative Succeſſors, how this paſſive Title is extended, and how WI ber. 
£ 1 limited by our Practice. — 
. 5 5 | N zppare 
J. The riſe of this paſſive title. V. This paſſive title is inferred by diſjt- mothe 
II. 7 takes place tho the diſpoſition bear tions made to oyes, but not to br. 1 fathe 
| a cauſe anerous. A ainſi whom lk bers. 1 „ equiva 
it bas no place. VI. bo are anterior creditors with . © five 
III. I 75 extended to diſpoſctions in favour pet to this poſſive title, = FP: 
of the apparent heir in bis con- VII. This title tales no place where itt ren, i. 
Fra of marriage. 5 diſporee wvas not alioqui ſucceſ- bonds 
IV. Lucrative diſſſttions of any fart“ ſurus. Wy thc: 
the heritage infer this paſjiee title. | ar 
CT Fn ” 3 under 
P HERE is no nation hath been more favourable to creditors, or more {it- bers: 


dious of their ſatisfactions than this «; which hath anticipated all convey- WM Cucih! 
ances, devices and fronds prejudicial to creditors, either in favour of ſingukt bleſe | 
ſucceſtors by fimulate aſſignations or diſpoſitions, without equivalent onerous cauſes, WW (i ne 
or in favour of apparent heirs, that they might in no way enjoy their predecefior 2ſt 
eſtates without ſatisfying their debt; which hath given the riſe to this paſſue e ne 
title, whereby apparent heirs, accepting diſpoſitions from their predeceſſors of the Wi to tie 


heritage, wherein they would have ſucceeded, or any part thereof, arc made i ume 
able to all their predeceſſors debts, contracted before ſuch diſpoſition or I's . 
And the acceptance thereof is accounted ræceptio beredi/atis, and as an immixt- 


d 


on with the inheritance, makes the apparent heir to repreſent the defunct pj} 


jpventa- 


* By act 24. P. 1695, apparent heirs are allowed the benefit of entering to their predeceſſors eſtate by on” 


ty, by which they can avoid the incurring a general paikve title, and become only liable ſecundum virts # 
2 See above, III. 6. 3, 4 
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et with this temperament, that he ſhall be liable only to the debt contracted be- 
bote the diſpoſition or right made to him by the defunct, in which right he might 
are ſucceeded; wherein apparent heirs are moſt expediently differenced from 
be other ſingular ſucceſſors without onerous cauſes, that theſe are not perſonal- 
y liable, except in ſo far as they have diſpoſed of ſuch rights as were fraudu- 
ently diſponed to them in truſt, and in which they were interpoſed perſons to 
the behoof of the diſponer or his children; but theſe rights are always reducible 
it the inſtance of anterior creditors. But becauſe ſuch fraud is more incident to 
apparent Heirs, therefore theſe are perſonally liable for the whole anterior debts, 
and the right granted by them may alſo be reduced upon the ſtatute 1621 ; yet 
the perſonal obligement doth remain, and both are compatible, Zope, univerſal 
ſucccflors, Gray contra 

II. This paſſive title is not only extended to diſpoſitions of lands bearing ex- 
preſsiy a lucrative title, as “ for love and favour, Cc.“ but though the narrative 
thereof bears expreſsiy a cauſe onerous, which being betwixt the diſponer and 
his apparent heir, proves not; and therefore the cauſe onerous muſt be proved a- 
undo. Vid. title, Reparation, & 15. fin. where the narrative of writs amongſt con- 
n& and confident perions, proves not the cauſe to be onerous. And though 
there be a cauſe onerous inſtructed, it will not be ſufficient, unleſs it be equiva- 
lent to the worth of the lands, to ſuſtain it againſt reduction: but if the cauſe o- 


zi2ht may be reduced, in fo far only as concerns the anterior debt reducing, and 
the heir may be liable in quantum eſt lucratus. And therefore an apparent heir 
having accepted the benefit of a diſpoſition and infeftment, granted by his prede- 


their conſideration how far the apparent heir ſhould be liable perſonally thereby, 
Jen. 14. 1662, Harper. The like of a diſpoſition of lands by a mother to her 
apparent heir, though it did bear a ſum of money, which did not prove betwixt 


father to his ſon and apparent heir, though the ſon offered to prove it was for 
equivalent onerous cauſes, ſeeing the diſpoſition itſelf did bear, “ for love and 


fultngs $co's, Nov. 22. 1071, Beaty. But bonds of proviſion by parents to child- 
en, infer no paſſive title, though the children be heirs apparent, as when the 
bonds are granted to the eldeſt ſon, or bonds of proviſion to younger ſons, or a 
ther to daughters, when there are no ſons, though in that caſe the daughters 
might be eftcemed heirs apparent, although truly they be not ; for a man 1s ever 


lucible by anterior creditors, if the deſunct had not a viſible eſtate ſufficient for 
tele portions, and his whole anterior debts. And therefore accepting a tocher 
did not make a daughter liable as lucrative ſucceſſor, though there was no ſon, 
ft March 1634, Watſon : yet the daughter and her huſband were found liable 
to che father's anterior creditors, for what was above a competent tocher ſuitable 
bo the parties, Dec. 23. 1665, Purnct e. Neither will the taking bonds in the 


Weelfors ; and yet the accepting of afignations to heritable bonds by a father to 
Is eldeſt fon, in which the ſon would ſucceed as heir, may infer this paſſive 
tle, Dec. 2. 1665, Edgar. But, where the father in his contract of marriage, 
frorided his fon to ſeveral bonds, which, before any creditor purſued, were paid 
and cancelled ; and it did not appear by the contract, whether they were herita- 
or moveable ; the Lords did not ſuſtain the paſſive title, but found the fon 
ale % quantum lucratus, and did preſume the bonds to be heritavle, unieſs they 


| Were 
dee above, T, 9. 15. 6. 


nerous be conſiderable, the heir will not be liable ſimply, or perſonally, but the 


ceſſor to a third party, but to the apparent heir's behoof; the Lords, before an- 
ſwer, ordained the cauſe onerous of the diſpoſition to be inſtructed, reſerving to 


mother and ſon, Feb. 15. 1676, Hacden. The like was found of a diſpoſition by 


* ftiyour and other good conſiderations,” and was redeemable by the father for 40 


uncerſiood to be capable of having a ſon, and therefore daughters are little more 
bers apparent than GHounger) brothers; yet bonds of proviſion or tochers are re- 


dme of the daughters, or aſſigning bonds to them, make them liable as lucrative 
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field. The reaſon is, becauſe the brother or brother's ſon is not alicqui ſucceſs 


the defunct would, in prejudice of his creditors, adventure ſimp y to d.1pont , 


cided, Jan. 29. 1639, La. Snieatoun ; where an inſeftment was granted by che 


were proved to be moveable, Feb. 7 1679, Hamilton. But a diſpoſition of lands ooodh 
to the eldeit fon, was found to make him lucrative ſucceſſor, although by his f ther 
ther's contract of marriage with his mother, his ſecond wife, the father was 05 both! 
liged to infeft the eldeſt ſon of the marriage in the ſaid lands, which did im 00 ſoppe 
a ſucceſſion, ſeeing the obligement contained no determinate time, and ſo Her VI. 
| . | 8 git 
be performed by the father any time in his life, Nov. 29. 1678, Higens, Th, contra 
like was found in a diſpoſition of lands and annualrents to the eldeſt ſon of the of dot 
marriage, ſeeing theſe were provided to the heir of the marriage, Feb. 22, 168, feftme 
Mare. The diſponer's bairns portions are not a cauſe onerous, being granted of. feſtme 
ter the creditors debts, albeit undertaken and ſecured by the apparent heir, kn, ſo ex 
fide, before any diligence at the creditor's inſtance, not being paid before the pur. would 
ſuit ; becauſe the heir may ſuſpend upon double poinding, and will not be made nd in 
to pay both the bairns and creditors. debtor 
III. This title is extended to diſpoſitions granted in apparent heirs contract or that tl 
marriage, which, in many reſpects, is accounted a caute onerous, Fly 8, 1625 infer tl 
Eray. Where the ſon, %% minor, was not liberated, though he offered to - un. 
nounce the lands he had by he contract. And it was found, that lands beine tage, 
diſponed and reſigned by the father in favour of the ſon, by his contract of may add int 
riage, though they were for the preſent wadſet and diſponed with that burden, WM * plem 
and thereafter redeemed by the fon by his own means, ſo that there remained WM [iy 2. 
nothing in the father, but the ſuperiority and the reverſion, 7o be carried by the WM viapp 
father's reſignatton; yet the contract of marriage was found onerous as to the wiſe's Wl t luce: 
liferent: and, in reſpect the ſon was minor, and preſently revoked the acceptance, ox Fit! 
and renounced all other rights, except that of the wadſet which he had redetm- ite be 
ed; he was liberate of the paſſive title, and the lands declared redeemable by WM ime ir 
any creditor anterior to the contract, Jan. 14. 1637, Courty. In the like caſe, N ccdito 
where lands were diſponed by a father to the fon in his contract of marriage, be eff 
for a tocher paid to the father, for ſome debts and bairns portions, far within the t effe 
worth of the land; the ſon was not found liable in ſolidum as lucrative ſucceſſor, lilpofit 
nor yet the purſuer put to a reduction; but the ſon was in bee proceſſu put u an ? 
compt, and pay the ſuperplus of the true price of the land, Fine 17. 1664, Lym. the inf 
Yet the common rule is, that contracts of marriage are only gratuitous, when, VII. 
they exceed the juſt proportion for ſuch parties. 3 5 1 Fanteg 
IV. This title takes place, not only in univerſal diſpoſitions of the predeceſſors 7 # 
whole eſtate, but a diſpoſition of any part thereof, is ſufficient ; ſeeing the leaſt, teir of 
as well as the moſt, is fræceptio bared!'atts. 3j ol tle tl 
V. This title is extended alſo not only to diſpoſitions made to, and accepted by! lpoſit 
the immediate apparent heir, but alſo to the mediate apparent heir, fo that he be anne 
alicqui ſicceſſurus, by the courſe of law neceſſarily, as what is granted to the eldeti d 2 c: 
ſon of the apparent heir, becauſe the ground of this title being to prevent deed predece 
in favour of the diſponer's ſucceſſors, prejudicial to the diſponer's creditors, whole be pre 
debts are anterior, the reaſon holds as much where he diſpones to his oye, wh, de his 
by the courſe of law, is to ſucceed to him, as to his ſon. 2. It is pracef ito lan ht 1 
ditatis in the oye as well as in the ſon. And therefore the rule in this title is nol be pre 
that the accepter be that perſon who would ſucceed at the time of the diſpolit] ſtor 
on, and ſo may ſeem to be immediate apparent heir pro tempore: for fo a dilfo- and 
ſition by one brother to another, or to a brother's ſon, the diſponer for the tine © or! 


having no children, will not infer this title, Nev. 22. 1665, Scat; Dec. 22. 10744 
Heirs of Seatoun of Blair. The like, though the diſponer was an old man, 1 
time of the diſpoſition, and had little hope of iſſue, Dec. 17. 1672, La. 9 


rus by the courſe of law, while the brother's children are in ſpe, and thereto! 
ſuch are never called apparent heirs ; neither is there preſumption in them, tha 


ſuch, while he had hope of iſſue, but all this holds in oves. And it was {0 (e 


geo- il 
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oodlire to the oye, reſerving his ſon's liferent. And, in the like caſe, the fa- 
Ter who was but liferenter, and his oye fiar by the grandfather's diſpoſition, were 
oth found lucrative lucceſſors, Feb. 23. 1637, Lightoun ; but this deciſion was 
topped to be further heard. 1 3 6 = 

VI. But here occurreth the queſtion, if the diſpoſition be anterior to the debt 
antrated, but the infeftment poſterior to the ſaid debt, guid juris? The ground 
of doubt is, 1. That though the defender had a prior diſpoſition, yet, by the in- 
eftment only, he was ſucceſſor, ſeeing lands paſs not by diſpoſitions, but by in- 
vftments 3 and therefore he was clearly ſucceſſor pot contractum debitum, and al- 
ber cauſa lucrativa. 2. If this were not the meaning, the intent of the law 
would be fruſtrate : for it were eaſy to make diſpoſitions and to keep them up, 
nd in the mean time to contract debts, when the creditors could not know the 
Jebtor's condition, and ſo contracted b fide. This caſe was decided negative, 


of WY hit the infeftment upon a prior diſpſition, though poſterior to the debt, did not 
25 ner this title, being upon a diſpoſition anterior to the debt, Feb. 23. 1637, Ligh- 
1 un. The like was found, where there was an obligement in a contract of mar- 


ine WY rec, to diſpone lands, prior to the debt contracted, albeit both the diſpoſiticn 


ind infeſtment were poſterior to the debt, and did not bear expreſsly © in im- 
« olement of the contract, which was preſumed, ſeeing no other cauſe was ſhown, 


ned 7 23. 678, Fergiſon. For anſwer to the contrary reaſons; the firſt is, upon 
„e viapplication of the words, - po? contractum debitum, which are not to be referred 


to ſucceſſor, thus, ſucceſ/cr pyt con ractum debitum ex cauſa lucrativa ; but ſucceſſor 


mn fitulo lucrativo, qui titulus eft pojt contractum debitum. So that, if the lucrative 
em. ie be not after the debt, this title takes no place. As to the other reaſon, the 


me inconveniency will be of diſpoſitions to ſtrangers, which, being kept up, 


caſe, WM ocditors may contract bona fide, And yet inhibition before infeftment will not 


de effectual, unleſs it preceed the infeftment and the diſpoſition, which will alſo 
n the de effectual againſt the apparent heir. But if there be fraud in keeping up ſuch 
wſpolitions, which will be eaſier preſumed in the perſon of the apparent heir, 


ut to! than a ſtranger, it will be ſufficient upon the common reaſon of fraud, to reduce | 
Lym. te infeftment, though the general paſſive title be not inferree. 
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VII. This title can take no place, firſt, where the party to whom the right is 


granted is not alioqui ſucceſſurus in that fame right, becauſe it cannot be pre- 
tio Feredrtatrs, where there can be no hereditas. And fo a diſpoſition to an 
heir of tailzie, of lands not provided to that heir of tailzie, cannot infer- this 
itle, though it may be reducible, as without a cauſe onerous. Neither will a 
lpoſition of tailzied lands to an heir of line, infer this title; for, in that caſe, 
t cannot be fraceptio hœreditatis, albeit the diſpoſition will be reducible, as with- 
Wt a cauſe onerous. But there is more reaſon, that rights acquired originally by 
predeceſſors, in name of their apparent heirs, cannot infer this title, becauſe 
be predeceſſor himſelf never being fiar in that right, the apparent heir could not 
de his heir therein. Neither can ſuch rights be reducible by the act of Parlia- 
nent 1021, directly, becauſe the falling thereof will not make the fee return to 

be predeceſſor who never had it; but the ſame can only be reached by a de- 
Garator, that it was acquired by that predeceſſor's means, after the debt contract- 
el, and therefore ought to he affectable, as if it were in the perſon of the debt- 
a or his heir; which hath frequently been found relevant, and ſuſtained. 


— — 
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Executory, where, of Teſtaments, Codicils, Legacies, Relicks 
part, Bairns part, Dead s part, Confirmations, and Office ot 


Executory. 


XI. 
. 
XIII. 


XIV. 
XV. 
XVI. 
XVII. 


XVIII. 


5 © 
XX. 
II. 


XXII. 


XXIII. 
XXIV. 
XXV. 


XXVI. 
XXVII. 


TITLE vm. 


The Romans carefulneſs to pre- 
ſerve the freedom of teſting. 
The antient form of teſting a- 

mongſi the Romans. 
The form of Roman ſolemn teſta- 

ments. 5 | 
Their nuncupative teſtaments. 
Their military teflaments. 


Reſtrictions upon the liberty of 


"—_— 

How far ſons in familia could 
— 5 
Perſons who could not teſt. 


Perſons who could not be inſtitute,  þ 
 XXXVIIL Legacies with us, general and | 


or ſubſtitute. 


 Reftriflion of the freedom of te. 


ing in favour of children. 


The legitimes of children. 


The Falcidian portion. 
The difference of the legitime and 


the Falcidia. 
The Trebellianica portio. 
Fideicommiſſa. 
Codicils. 


Inſtitution of heirs. 


Subſtitution, —_ | 
Subſiztutions vulgar and pupillar. _ 
= XILIII. 


Legacies. 


rull. 


The kinds and effefts of condition- 
al legacies, or fideicommiſla. 
Special legacies, 2 
Conditions adiected to legacies aud 


aideicommiſſes. 
The inventary. 
Collatio bonorum. 
Jus accreſcendi. 


XXVIII. The power of teſting with us, 


_ 
XXX. 
9892 77 
xXXXII. 


how it may be reſtricted by 
paction. 

[t is reſtricted by law io move- 
ables only. 


Wherein the office of executors 


conſiſis. 
The neareſt agnates are ſucceſſors 
in moveables to the inteſtate. 
The line of ſucceſſion in moveables, 


XXXV. The effefts of teſtaments made | 


. 


Legacies how they are void and 


XLV. 


XLII. 


XXXIII. The nomination of executy; 
1 and codicili. 
XXXIV. Solemnities requifite in tea. 


ments with us. 


avroad.” © 
XXXVI. Verbal legacies, Bow ſuſtained, | 
XXXVII. The power of teſting is compe- | 
tent to minors having cura- | 
tors, without their conſents, | 


and to wroes without their 


huſbands conſent, but mt | 
lo pupils, idiots, or furious 
ans. 
„ ns. | 
XXXIX. Legacies and donations mortis | 
accausa, are proportionally a- 
bated if they exceed the | 
dead's part. "I 
Whether ſpectal legacies will i 
VV 
The effect of legacies of things | 
not in the power of the rea- 


tor. | — | _ 
effet of legacies tft . 
„„ _ 
The relict's part of the execu- | 
VF 
The bairns part of gear. | 
What forisfamiliation is. Le. 
gitime flill due, till diſchar- 
ß 
Cellation by our cuſtom. | 
Sums bearing annualrent uit. 
out clauſe of infeftment , fal 
in executory as to the defuns 4 
and bis children, but not a 
to the relict. | 
XLVIII. Heirs have no benefit of the f 
F282  Bairns part, except they c 
late and renounce their le. 
ritage in favour of the re- ö 
manent bairns. 
F there be but one child u. 

" risfamiliated, the ſome 1 


both heir and execute, ro | 


XLL 


The 
XLIV. 


XLVI. 


XLIX. 


il, 
nl. 
III. 


Fg 


IXI. 
LXII. 


IXIV. 
LXV, 


title, 


Tit VIII. 


IW. 


I. 
IK, 


XII 


VI. 


has the full bairns part and 

the heritage. 
The executry is divided as it 
was at the defun's death, 
and the time of the confirma- 


tion; ſo that the wife, child- 


ren and legators, tranſmit 


their ſhares to their executors. 


| The intereſt of the neareſt of kin, 


who do not tranſmit, without 
confirmation. 


Dead part. 


Executors nominate and dative, 


what they have for their ad- 


miniſtration. 


The order of confirming execu- 


tors. Different kinds 4 execu- 
tors. 


How executors nominate in Eng- 
Exe- 5 
LXXIV. 


land are admitted here. 
cutors decerred, their Pros. 


Licences to purſue. 


Executors intereſt, as to the rent 


the year ihe defunct died. 


Executors have r1 gb. fo Peelbow- 


goods. 


Co- executors and het powers, 


Ti be ect of executors aſſignati- 


ons before ſentence. 


Fxecutors ad non executa. 


Executors ad omiſſa et male ap- 
pretiata. 


1 fors. 
How 


The relief betwixt heirs and exe- 
cutor S. | 


far executors are liable : 
paſſive, and of their diligence. 


Executory, &c. 


LXIX. 


LXX. 


LXXI. 


LXXII. 


LXXIII. 


LXXV. 
LXXVI. 


* 


After fix months, creditors 
come in according to the pri- 


ority of their diligence. + 


Executors paying relicts, 
 bairns and legal ars, after 
ix months, and before cita- 
tion of creditors are ſecure, 
and the creditors have only 
repetition againſt them. 


Executors after obtaining bond 


or decreet, are not in pleno 
dominio of the defunt's 
goods, ſo as to prefer the 
creditors of the executor to 
the defun#'s creditors. 
Executors may pay privileged 
debts at any time. : 
 Arreſtments inder the execu- 
tor to pręfer any ober cre- 
diitor. 
0 anpenſotian not competent to 
the defunct's debtor, acqui- 


ring right to a debt of the 


defun@'s. 
Exoneration of executors. 
 Exhauſting of executors, how 


competent to be proponed. 


LXXVII. Executors are liberated fon 


aſſigning the inventa 
They are not obliged to depone 
upon their knowledge of the 
defunct's debt, except as to 
their own ſhare. 


LXXVI II. How far co-executors conveen- 


LXXIX. 


How executors may ſafely pay 


creditors. 


20 creditors. 


LNVID I. All executors, and A ee 40 
irg diligence within fix months 


/ the defuntT's death, come in 
pari paſſu. 


XVII. What time executers have to do 
Ailigence, before they be liable 
LXXX. 


LXXXI. 


ed ſeverally are liable. 

A co-executor ſurviving 1s not 
liable for the ſhare of the 
deceas d co-executors, in ſo 
far as they executed the te- 
fament, and li fred their 


art. 


Executors are liable for the 


tnventary, without proving 
ther mtromtſſion. 

Where teltaments are to be 
confirmed. 


HE R E remains now the other branch of ſucceſſion, viz. in moveables, 
which is of two kinds ; the one of executors, which is the only lawful 
—— in moveables, and therefore is both an active and paſſive title, the other 
legal and vitious, and is therefore called vitious intromiſſion, and is only a paſſive 
Of the former in this title, and of the latter in the next. 
(freſt of the moveable goods and rights of defundts, is comprehended under the 
rm of executry, wherein, not only that which is proper to the executor by his 
"ce, or ſucceſſion, is contained; but alto that which befalleth to the defunct's 
lg, children, and neareſt of kin, and to his legatars and creditors, 


The whole in- 


We ſhall 


not 
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not here repeat what hath been ſaid of ſucceſſion in general, of which at la 
its proper place, ſupra, lib. 3. lit. 4. Where the riſe and rule of ſucceſſion, 
according to equity and the law of nature, and according to the poſitive law 
cuſtom of this and other nations, is held forth. This much only in general, tha 
the will of the owner is effectual in equity to diſpoſe upon his rights, either t. 
take effect during his life, or after his death; the former being compleat, conſti. 
tutes a preſent right, irrevocable by the diſponer; the latter is ambulatory, and 
dependent upon the owner's will, and hath always implied in it the condition of 
his death; and therefore may be altered, abrogate, and derogate by a poſterior 
Vill. And thence it is called the latter-will of the defunct, becauſe the later. 
will is always effectual, and preferable to the former will. It is alſo more favour. 
ably interpreted and extended, than contracts or dilpoſitions amongſt the livins 
And if there were no poſitive law, the expreſs or preſumed will of the defund 
would be the adequate rule of his whole ſucceſſion ; but ſucceſſion being of 
great conſequence, whereby all the rights of men are at leaſt once, and many 
times oftner, tranſmitted in every generation; therefore poſitive law for utility 
: fake, hath juſtly and fitly preſcribed the forms and ſolemnities thereof, that it 
may be clear and ſure, and hath applied remedies to make it effectual, and hath 
reſtrained the power of the defunQ's will in ſome caſes, eſpecially in favour of 
the defunct's wife and children, whom, by the law of nature, he is obliged to 


rge in 
both 


and 


provide; and hath alſo declared the degrees of ſucceſſion, meaning, and pre- 
ſymption of the will of defuncts. 5 re oe x 

Il. The Romans, of all nations, were moſt ſolicitous in this matter, and ac- 
counted it a publick intereſt, reipublice intereſt, voluntates defunflorum ęffectum fr. 
 tiric and therefore they did exactly guard the power of teſting, not only againſt 
violence and fraud, by ſevere puniſhments, and excluſion from all benefit of ſucceſ- 
fion, but alſo they rejected and annulled all pactions, reſtraining the power of 


- teſting, as pactum Corvinum de hæreditate viventis ; which was not only extended | 
to pactions made by perſons, diſpoſing of the heritage of perſons to whom they 


might ſucceed, but even to pactions in relation to their own heritage. They did 
alſo clearly determine what perſons had not the power of teſting, and in whoſe 
favour teſtaments might not be made ; and the manner of all kinds of teſtaments, 
inſtitutions, and ſubſtitutions of heirs, legacies, fideicomm:ſſes, and the ſenſe of 
moſt ordinary clauſes in all theſe ; and alſo the ſucceſſion of the inteſtate : which 
| bath made the matter of ſucceſſion ſwell into a mighty bulk, and to make the 
chief integral of the civil law; wherein to inſiſt here, would neither be neceſſa- 
ry nor profitable for our purpoſe : but, as in other caſes ?, a ſhort ſum, without 
ampliations or citations, may ſuffice. . TO, On 

II. Succeſſion amongſt the Romans was either by teſtament, or from the in- 
eſtate. The ancient way of teſting amongſt the Romans was either in peace 
and ſolemn, which was done in preſence of the people, being convocated Collatis 
comitiis, or otherwiſe by a ſimulate ſale, per &s et libram; wherein the teſtator, 


in preſence of five wineſſes Romans, did hold a balance, and weighed money 


therein, and under that form, as it were, fold his inheritance for the money, 
and aſked witneſſes. Or otherwiſe teſtaments were made in procinciu, when 


they were ſtanding in battle before the fight, without other ſolemnity than | 


three or four witneſſes. This was the ancient form of teſting. The matter and 
power of teſting was very abſolute, according to equity : concerning which this 


was the law of the twelve tables, ti quiſque rei ſuæ legaſſet ita jus o. But the | 


_ after-courſe of the civil law changed bbth this ancient manner and power e 


teſting, and redacted teſtaments into three kinds, ſolemn, nuncupative and mr 


EEC oo | nn 

III. Solemn teſtaments were ſo called, becauſe they required the moſt ſolemni— 
ties; as, Firſt, That the teſtaments were in writ, the name of the heir at leaſt be- 
ing written by the teſtator, or one of the witneſſes. Secondly, There behoved , 
> See above, III. 4. TG 3 
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VII 
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be ſeven witneſſes, being Romans, ſpecially required, all preſent, and ſubſcribing 
by themſelves or another, and ſealing the teſtament at the foot thereof; none of 
which might be women, pupils, ſervants, prodigals, or furious perſons; neither 
the heir himſelf, nor any of his domeſticks : each ſubſcription bearing, * T:fi- 
« 16, Sc. being called and required to be a witneſs to this teſtament, which is contain- 
| @« ed in this ſchedule, have ſubſcribed it with my hand, and ſealed with it ſuch a 
« ſeal,” Thirdly, The teſtator alſo behoved to {ſubſcribe thus, «© I Mevins,&c. declare 
« this ſchedule to be my teſtament, and I have teſted as is contained therein; or 
| by another if he could not write, who ſtood as the eighth witneſs. Fourthly, The 
teſtament behoved to be made by one continued act, without intervention of any 
extraneous act, leſt by extraneous acts the mind might be diverted, or inconſi- 
gerate in ſo ſolemn an act. So the teſtament was cloſed up and ſealed ; and if the 
| tetator opened the teſtament, it was preſumed he changed his mind: but after 
his death, the witneſſes were called together, to acknowledge their ſeals and ſub- 
ſcriptions, at the opening thereof. Or otherwiſe, it was opened by the authority 
of a judge, before other honeſt witneſſes. And if any of the witneſſes acknow- 
ledged not their ſubſcriptions, the teſtament was held ſuſpect. 


nefſes qualified as aforeſaid; yet two witneſſes were ſufficient in a father's teſta- 


witneſſes. 3530 
V. A military teſtament was that which was made by the ſoldiers in war; where- 
in they had theſe privileges; Firſt, When they were in procinciu, ready to join battle, 


was ſufficient, It was allo valid, if made during the expedition, with ſuch fo- 


which he might have made it more ſolemn, it became void. Secondly, Military 
teſtaments have this further privilege, that the teſtator may inſtitute for a time, and 


5 may inſtitute in a part, and fo die partly teſtate and partly inteſtate; which is a- 
0 gainſt a principle of their common law. _ j 
a VI. The ancient abſolute power of teſting was, by the ſubſequent courſe of law, 


cieared and reſtrained, not only by the declaratory laws, finding teſting and other 
as invalid, as done by furious perſons out of their lucid intervals, and by idiots, 


in the * or by extortion: but more particularly it is limited in theſe 
particulars, 


not teſt upon their goods, whether profectitious from their father, or adventitious 


n- | 
i lande, even tho' their father conſented; but only on their bona caffrenſia, acqui- 
ge ted in war, or 9 caſtren/ia, as in militia togata. OLE Po - 
* 1 Secondly, Captives with publick enemies, or perſons given in pledge to 
= or [5 prong condemned to capital puniſhment, whole goods were confiſca- 
e or thoſe condemned of infamy, could not =: oo 
hen IX. Thirdly, By teſtament ſome perſons can neither be inſtitute nor ſubſtitute 
1 eirs, ſuch as the ſpurious children of the defunct, to put a reſtraint upon ſuch un- 
* ful procreations. But children begotten on concubines, while thoſe were tole— 
this 3 could not be inſtitute or ſubſtitute, there being lawful children, in more 
the an a fixth part of the heritage. Only there could be left to ſpurious children 
- of | 2 for their neceſſary aliment. Neither could perſons guilty of, or condemn- 
= ed for treaſon, be inſtitute or ſubſtitute heirs. SEE 3 

5 997, Lourthiy, The power of teſting 1s reſtrained in thoſe who, have lawful 
nni- ren, who were neceſſitated, either to inſtitute their children their heirs, or ex- 
- be- (hy to exheredate or diſheiriſh them, expreſſing the cauſe of fo doing. For 
ed to mele inſtituted others, and paſſed over their children in ſilence, the teſtament 


Vas void. And if they unjuſtly exheredated them, they had guærelam inoſſi- 


N cio} 


Tit. VIII. Executry, &c. 1 


IV. A nuncupative teſtament is that which was by word only, before ſeven wit- | 


ment amongſt his children; and a woman might be witneſs therein. Or in a 
teſtament for pious uſes five witneſſes did ſuffice, where there was any penury of 
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any declaration of their mind, by word or writ, tho' it were written in the ſand, 


| lemnities as can be had for the time; yet fo, That if the teſtator lived a year, in 


and by pupils, who have not the uſe of reaſon ; or thoſe made by fraud, or error 


VII. Firſt, Filiz familias, perſons in the power and family of their fathers could 
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cio teflamenti, to annul the teſtament, as done againſt the natural duty of fathers 
without a juſt cauſe. | ' 


Tit 


XI. Fifthly, The power of teſting was reſtrained in favour of lawful childre T. 
that the teſtator could not by legacy, or fidezcomm!ſſum, abate from the childre | the 
their portions natural, due to them by the law of nature, obliging parent, 5 * 
entertain their children; which their law defined to be the fourth part of 0 on b 
inheritance, debts deduced, when there were fewer than four children; a thin 1 i 
part when four ; and a half when more. If there be no children, this Agi ative 
due to the parents, grandfather and grandmother ; but not to brethren, unleßz 5 
baſe perſon be inſtitute; which portion natural the teſtator could not prohibit the an 
children to withdraw from the heritage. | 2 

XII. Sixthly, The Falcidian law did reſtrain legacies, that they might not exceed N 
three fourth parts of the inheritance; ſo that there behoved to remain one fourth . , J. 
part to the heir; which therefore was called portio falcidia. And therefore, if ly or 
the legacies did exceed three quarters of the free inheritance, debts being de- No in 

_ duced, they were abated proportionally, that the Falcidia might remain to the d; b 
heir. FE KN 1 1 ; prove 

XIII. This portzo falcidia differs from the natural portion in this, that the te. been 
ſtator could not prohibit the heir to take the benefit of the portion natural; but -XY 
he could eftectually prohibit the heir to take his falcidia. The reaſon where. ing t. 
of was; becauſe the Falcidia was introduced, to the effect that the wills of de- as the 
functs might be executed, which could not be if the legacies left nothing to the ther h 

heir conſiderable, but trouble, as oft-times it falls out: ſo that this being a re- ever e 
med in favour of the teſtator, to make his will effectual, he might prohibit it; fitage 
and could not be preſumed ſo irrational as to prohibit it, if he had not good falls n 
ground to know, that his heirs would enter without it. Or indirectly, if the inſtitu 
teſtator, prohibited the alienation of the heritage, the law eſteemed it as a pro- will aq 
hibition of the faicidia, But the falcidia had no place in military teſtaments, or XI 
in legacies left to pious ules, or left to the relict of the teſtator, mine dots, here 
the reaſon of theſe exceptions being in favour of ſoldiers, pious uſes, and to- ing pu 
chers. And if the heir omitted to make inventary, he loſt the benefit of his only tl 
©. falctata.: 5 )))) „ compr 

XIV. When the fiduciary ſucceſſion became in uſe, whereby heirs were inſti— ring i 
tute or ſubſtitute to the uſe and behoof of others, to whom they were to reſiore to thet 

the inheritance, or ſome part thereof, or thing therein, which therefore was call- WW ſtamen 
cd fideicommitſſum, as being committed to the truſt and faithfulneſs of the het. own vv 
The fenatusoniul um trebellignum did introduce the reſervation of a fourth part childre 
to the heir, inſtitute or ſubſtitute, 7237 70 be alated by theſe fideicormiſſes, in tie id,” , -- 
ſame way that the falcidia was a reſervation from legacies ; and therefore til tutes h 
fourth part was called lirebellianica: which therefore hath the ſame exceptions | goods, 
with the Falcidia, of which in the former paragraph. And this farther, if the ſtitute. 
heir were forced by law to enter, or if within a vear thereafter he do not ful- © 44 
fil the will of the defunct, he loſt the benefit of his rrebellianica. And if he is the 
had either legacy or portion of the inheritance, it was reckoned to him as a pat withou 
of his trebeilianica. _ = 5 „ = funct's 

XV. The ule of theſe fideicommiſſary truſts was, when the teſtator deſigned h  trebe 

_ inheritance, or ſome of his goods, either for perſons that were not capabie t0 be ſtator's, 
heirs, or not fit to manage, as through pupilarity, prodigality, or ſome other de- the teſt 
fect, then he inſtitute other heirs fit for the preſent management; and defired, efe&tu; 
or required them by his teſtament, to reſtore the inheritance, or ſome part 0! to be h 
it, to ſuch perſons; and that either ſimply to a day, or conditionally : and 0 Bl ins don 
times the day of reſtitution Was after the heir's own death, whereby he bad hö ght: 
liferent or uſufruct thereof, At firſt this was wholly left to the truſt and faith But if t 
fulneſs of the heir, without any legal remedy or compulſion ; which atterv® qu if t 
were adhibited, with the reſervation of the zretellianica, as hath been ſhow" ce; 
But where the perſons in whole favour the truſt was, were ſuch as could not be Price, x 


| Hell 


bete, or ſucceed, as ſpurious perſons, &c. then thoſe heirs were not compelled to 
1 85 eſſential and chief point of a teſtament was the nomination of an heir, 
ether by inſtitution or ſubſtitution, without which it was not allowed the name 
of a teſtament, but only a legacy, or, at beſt, the name of codicils ; which is call- 
by ſome an imperfect teſtament, | : | 

XI. Codicils might be made before five witneſſes, either in writ or nuncu— 
are; and they were ordinarily additions to teſtaments : yea becauſe, if teſta- 
ments, througR want of folemnity, became void, the legacies failed; therefore 
tere uſed to be adjoined this clauſe, * If this be not valid as a teſtament, let it 
« he valid as a codicil ;” which thence. is called clauſula codicillaris. 

XVII. The form of inſtitution of heirs was, in plain and ſhort terms, thus, J- 
iu; bores eto. Theſe were either inſtitute ſolely or jointly, and that either equal- 
ly or indefinitely, which is underſtood equally; or otherwiſe by certain portions. 
No inſtitution can be conditional, or to a day; or if it be, it is preſently effectu— 


prove caduciary. Vet in military teſtaments this privilege is indulged, as hath 
been ſaid, i „„ i =; „„ 

XVIII. Subſtitution is the nomination of ſubſtitute heirs, who take place fail- 
ing the inſtitute. There may be as many ſubordinate members of ſubſtitution 
5 the teſtator pleaſeth. The inſtitute, or prior ſubſtitute, is / to fail, when ei- 
ther he cannot, or will not enter; but if once he enter, the ſubſtitution for 


ritage becomes his patrimony, and no more the firſt defunct's heritage; and fo 


will appear. : „ ED 

XIX. Subſtitution was of two kinds, vulgar and pupillar. Pupillar is that, 
whereby fathers were allowed in their teſtament, having named their children, be- 
ing pupils, to be their heirs, to ſubſtitute heirs to them; which ſubſtitutes had not 
only the father's heritage, but the ſon's, dying in pupillarity ; under which is 


ring inſtitute their children, being idiots, their heirs, did ſubſtitute other heirs 
to them, if they entered not, and died 1diots or furious. And in military te— 
laments the pupillar ſubſtitution is not only effectual, if the teſtator make his 
own will, and inſtitute his children: but tho' he only ſubſtitute, and tho' the 


tutes heirs, and ſubſtitutes others; but hath only effect as to the teſtator's own 
ſtitute. . . 1 5 3 „ 
XX. The matter of next moment to the inſtitution, or ſubſtitution of heirs, 
5 the leaving of legacies, which may be left in teſtaments, or codicils, and 


fund's goods, alienable, except in ſo far as is reitrained in the ſegitima, falcidia, 
 trebellignica ; of which formerly. Yea, tho' the thing legated be not the te- 
l2tor's, the heir is obliged to purchaſe it to the legatar, or the value of it, if 
lie teſtator knew it was another's ;- for then his mind is followed, to make it 
effectual, at leaſt by the value. But if the teſtator legate any thing, thinking it 


ng donations, they are underſtood to be given only in ſo far as the giver hath 


ut if the heir deliver any thing not ſpecially legated, in ſatisfaction of the lega- 
Y, if that be evicted upon defect of the heir's right, he is liable for warran- 
ace; as if an heir were appointed to give in legacy a horſe worth ſuch a 
puce, not being in the heritage, but delivered by the heir to ſatisfy the legacy; 


Tit, VIIE. Exccutry, &c. erg - 


al; becauſe the heritage cannot hang in the air, and belong to none, elſe it would 


ever evaniſheth. And if he or his ſhould be extinct who was inſtitute, the he- 


falls not to the ſubſtitute, who is heir of the firſt defunct, but to the heirs of the 
inſtitute, It is otherwiſe with us in tailzies, or other ſubſtitutions, as hereafter 


comprehended that which is called ſub//itutzo exemflarts, whereby parents ha- 


children ſurvive their pupillarity, yet if they enter not, the ſubſtitution is va- 
id. All other ſubſtitutions are ordinary, or vulgar, when the teſtator inſti- 


goods, if thoſe inſtitute enter not, but not as to the goods of the heirs in- 


witnout either in ſome caſes. Any thing may be legated, which is in the de- 


to be his own, which is not his own, the legacy is ineffectual. For legacies be- - 


icht: and therefore there is no warrandice of them as to the teſtator's right. 
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520 ſtitutions of the law of Scotland. Book 111 
if the horſe be evicted, the legatar hath warrandice againſt the heir, becauſ 
not the defunct's right, but the heir's right that fails. Legacies, and particulz 
fideicommiſſes, not being for reſtitution of the whole heritage, or any ſpecial ny 
or quota thereof, are equiparate ; as fideicommiſſes of the heritage, or a Quota 
thereof are equivalent to the inſtitution, or ſubſtitution of heirs. And either |: 
gacies, or fideicommiſſes may be general, whereby a quantity is left; or ſpecial 
whereby an individual body is left, as ſuch an horſe, &c. ſo may they either be 
left purely, or conditionally, or to a day. | 
XXI. This is common to all legacies, that, if the legatar die before the te. 
ſtator, the legacy becomes void, and is not tranſmitted to the heirs and ſucceſſor 
of the legatar. Neither doth the legacy belong to the legatar ordinarily, if the 
teſtament wherein it is left be void, for want ef the requiſite ſolemnities, gf 
which formerly , unleſs it have the codicillar clauſe, or if the heir do not enter 
or if the codicils in which it is left, or the teſtament, having the codicillar clauſe, 
want the ſolemnities requiſite to codicills. - 


XXII. If the legacy, or fideicommiſſes be conditional, the legatar dying before 
the exiſtence of the condition, loſeth the legacy, and doth not tranſmit it to his | 


heir, if it be a caſual condition, or if left to an uncertain day, which is equiva- 
lent to a caſual condition; or if it be a poteſtative condition depending upon the 
power of the legatar, and not upon accident without his power; if ſo the condi. 
tion be in the legatar's power, unleſs he did all Ciligence to ſatisfy the ſame, he 
loſeth the legacy. But if the condition fail not through his fault, as being offer- 
ed and not accepted, or being impeded by any third party ; the legacy is thereby 
tranſmitted to the legatar's heirs, who are only liable for the intereſt of the con- 
dition. Legacies pure, or to a certain day, are tranſmitted by the death of the 
teſtator; eſpecially if the heir be entered, though the day be not come; quis 
celſit dies, fed non vent. „ 0 . . 


XXIII. In the ſeveral caſes, by which legacies are eſtabliſhed, and tranſmiſſi- 
ble, the property thereof is in the perſon of the legatar, if it be a ſpecial legacy; 


but the poſſeſſion thereof remains in the heir, againſt whom the legatar hath not 
only a perſonal action, for payment or delivery of the legacy; but hath alſo 
real action of vindication againſt him, and all other havers thereof, for delivery 
of the fame. So fideicommiſſes, which are not conditional, are not alienable by 
the heir, but are recoverable from every ſingular ſucceſſor. 3 
XXIV. Conditions adjected to legacies, or fideicommiſſes, are of divers kinds, 
of which ſhortly obſerve ; 1. That when conditions are copulative, they muſt 2! 
be jointly performed; or, when divers conditions are ſeverally ſet down in ſeve- 


ral places of the teſtament. But if they be disjunRive, the performance of any 


of them is ſufficient. 2. If the condition be diviſible and performable by more 
perſons, each performing his part, hath acceſs to his legacy. But if it be im- 


poſed upon one perſon, the performance of a part thereof, doth not give acceſs 
to a proportionable part of the legacy; but the condition muſt be wholly perform- 


ed, otherwiſe there is no part of the legacy due. 3. Conditions impoſſible i 
facto, or in jure, as not being lawful, regularly are void, and as not adjected. 


Amongſt which that is accounted one, if marriage be abſolutely prohibited, 
which the authenticks reſtricted only to maids, and found it lawful in the Cale 
of widows to adject ſuch a condition. The law alſo did approve of this conditi- 
on, fi Titio nubat; and therefore, if the legatar married not to that perſon, the 
legacy was not due. In legacies and fideicommiſſes, a falſe narrative vitiates not, 
as when the efficient cauſe, mentioned therein, was not true. For example, 1a 
legacy be left, bearing to have been given for ſervices done, generally or particu” 
larly ; albeit theſe were not done, it is valid. But the expreſſion of the final cauſe 
implies a condition; and if it be not performed, the legacies ceaſeth, calſd l 
ſecuta; as when legacies are left for ſuch uſes, ſervices, or deeds to be done. 


Legacies being gratuitous, are of the nature of donations; and therefore wi 
YORE 
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2 See above, $ 16. +. t. F. but. 
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gked by ingratitude, ipſo faclo, not only reaching the defunct, as if Enmity roſe 
betwixt him and the legatar; but even after his death; as if he curſe him, or en- 
deavour to make him infamous; yea, thoſe things againſt the heir will be ſuffici- 
ent to take away the legacy. So much may ſerve for a ſummary of the Roman 
hw, in the matter of teſtaments. As for the ſucceſſion of the inteſtate, it being 
one, without diſtinction of heritable and moveable rights, we have ſpoken thereof 
refore, title, /iCce//707. We. thall therefore only touch on theſe points which 
ire common, in all ſucceſſions, by the Roman law, vlg. of the inventary, colla- 
an of goods, and right of accreſcence, or collatio bonorum, and jus accreſcendi. 

XXV. The inventary of heritage, was a repertory of every particular contain- 
ea therein, and was contrary to the rules of the Roman law, J. 33. F. ſeluto 
motrimonio, by which there was neither a duty nor benefit to the heir by an in- 
ventary. But the uſe thereof was introduced by Juſtinian in favour mainly of 
heirs, and in ſome caſes of creditors and legatars. Of heirs, that they might not 
be liable for the defunct's debts in ſclidum, but ſecundum wires inventarit, accord— 
ing to the value of the inheritance ; and this much in favour of the creditors 
and legatars, that the inheritance might not be embezzled. And therefore the 
making of the inventary was appointed to be with great ſolemnity before a judge, 
| ypon citation of the creditors and legatars, ſo far as they were certain, and publick 
proclamation for the reſt, and before famous witneſſes. And, in place of the 
abſent legatars and creditors, three perſons were to be preſent, befides the wit- 
nefſes, of good fame and means. The 1nventary behoved alſo to be begun wih- 
| in thirty days, after the heir knew and could enter to the heritage, and behoved 
to be compleat within ſixty days after the beginning thereof. The inventary not 
being thus made, the heir was liable to the creditors for their whole debts, and 
to the legatars for their legacies, without deduction of his Falcidia. Neither 
could the teſtator diſpenſe with, or prohibit the making of the inventary, in 


falidia would be due, in that caſe, though the inventary were not made. 


mongſt the co-heirs. The reaſon of this collation was, the equality of intereſt 
and affection of parents to their children of the ſame degree, and thence their 


fore, if it appeared not to have been the parents will, collation had no place ; as 
lt the thing were beſtowed, with expreſs exemption, or prohibition of collation, 


purpote appeared, to prefer that child to the reſt, even after the parents death. 
Collation was competent amongſt no other heirs, than deſcendents in the ſame 
degree, and not amongſt extraneous heirs, inſtitute, or ſubſtitute, or amongſt 


Ec. But if children, or grandchildren were inſtitute or ſubſtitute together, there 
vas no collation, Amongſt things beſtowed upon children by their parents, their 
peculiar proviſions and tochers were comprehended, but not their entertainment 
r Expence of their education. And therefore, though one child were elder, or 
onger entertained than the reſt, or though more ſumptuouſly ; or though edu- 
cited with more noble accompliſhments, and at a greater rate, as being bred at 

chools, travels, exerciſes, &c. neither the inſtruments requiſite for theſe, as books, 
Cioaths, or the like, came under collation, or was there any eſtimate or conſider- 


to be according to the fitneſs and capacity of the perſons, whereunto a proportion 
3 obſerved in all ſocieties and communions. And therefore the parents are pre- 
med to have expended upon their children proportionally, according to the 


6.Q-- capacity 


prejudice of the creditors ; but he might in prejudice of the legatars, ſo as the 


XXVI. Collation is the obligation of the neareſt heirs deſcending, to commu- 
nicate what the defunct parent beſtowed upon them by donation, or tocher, un- 
to the inheritance, that an equal proportion or diviſion might be of the whole a- 


preſumed will, that theſe ſhould enjoy equal benefit by their parents. And there- 


or if it were left as a legacy, or donation, mortis cauſa ; for thereby the parents 


alcendents, or collateral heirs ; but only when the co-heirs were by teſtament, or 
rom the inteſtate, who are in the ſame degree, as being all children, or all oyes, 


on thereof. The reaſon is, becauſe entertainment and education is preſumed 
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capacity and excellency of their ſpirits, and to render them fit for the ſervices 
their generation; which, as thty have a benefit, ſo they have with them 1 
; . | p 
burden, and oft-times hazard. Neither do donations to children for any ſpecil 
ſervice done to their parents, come under collation; becauſe theſe are not © 
perly donations, but remunerations. | . 
XXVII. The right of accreſcence, is that whereby the portion of an heir 
legatar, or fidei- commiſſar befalleth to another; not by a new and ſeveral ſucceff. 
on, but by the firſt ſucceſſion, and as a part thereof. We have little uſe of th, 
and therefore I ſhall be the ſhorter, in the many and ſubtile debates agitated x 
mongſt the Doctors thereupon. For taking clearly up this right, we muſt tat; 
notice, that co-heirs by teſtament, or legatars, or fidei-commiſſars, are either ay. 
pointed conjunct by the words of the teſtator, or by the matter, or conjunct 28 U 
the words, but disjunct as to the matter, or wholly ſeveral, both as to words and 
matter. As if the teſtator ſay, © Titus and Mavis ſhall be my heirs,” there 
the copulative conjunction joins them in the ſame ſentence, and they are Joint in 
the ſame inheritance, without expreſſing their diſtin& portions, in which the lay 
interprets them equally inſtitute. The like is, if he leave a legacy, or fideicon- 
miſſum, in the like terms. But where the proportion is expreſs, equal, or une. 
qual, thus; Let Titius and Mævius be my heirs equally ;” or, © let Titins be 
heir in one half, and Mzvirs and Caius in another half?“ here Caius and Me. | 
245 are conjunct in words and matter; but they are ſeveral from Jitius both 
as to words and matter. Or, in the firſt caſe, Titius and Mævius are joined in | 
one ſentence, but ſeparate as to 'the matter, becauſe their portions are ſevered 
and exprefſed. But if the teſtator ſay thus; “] leave Titius my dwelling-houſe, 
and fay after, © leave Mævius the ſame dwelling-houſe,” there is no conjuncti. 
on of words, but they are conjoined as to the matter, becauſe to both ſeverally the 
lame thing is left. In all theſe caſes there may be ſubſtitutions; we ſhall then 
ſet down the right of accreſcence in the ſeveral caſes thereof. 


Firſt, In the inſtitution or ſubſtitution of heirs directly; there is place for ac- I 
creſcence, whether the co-heirs be conjunct or disjunct. The reaſon is, becauſe | 
of that principle of the civil law, that no man can die partly teſtate, and parth 
inteſtate, except in military teſtaments. And therefore, if any of the co-heir 
will not, or cannot enter, the inheritance accreſceth neceſſarily unto the other } 
co-heir, with its own burden, whatever it be. Neither can the heir reject that 
portion for the ſame reaſon : and if he enter before the other heir be excluded, | 
he hath no remedy, and can neither reje& the whole, nor a part; becauſe he 
might, and ſhould have ſeen to the other's entry with him, or elſe he enters on | 
his peril. This takes no place in legacies, or fideicommiſſes ; becauſe, in theſe, | 
the ground of law proceeds not. And therefore, if any heritage be ordered tobe 
reſtored to ſuch perſons, ſeverally in diſtin& portions, if one of them will not, or 
cannot accept, that portion accreſceth not to the other, but returns to the hel, | 
and fo in legacies. If there be a ſubſtitution to any of the heirs, the portion de- 
creſceth not, becauſe there is place for the ſubſtitute, who becomes co-heir with 
the other inſtitute. This accreſcence is ſo neceſſary, that the teſtator cannot 
prohibit it, becauſe he cannot die teſtate, pro parte; and therefore proviſo bn. 
nis, non tollit proviſianem legis, being as to the neceſſary requiſites, eſſentials, and | 
ſolemnities of law. Secondly, In the inſtitution or ſubſtitution of heirs, of 

legacies, and fideicommiſſes, if there be more perſons, and ſome of them joint 
to both matter and words; the rights of thoſe ſo conjunct do accreſce (if any | 
the perſons ſo conjunct, do not, nor cannot accept) to the reſt of the conjunch | 
and not to thoſe that are disjunct in the matter, though they be conjunct in the 
words. As if the teſtator ſay, © Let Titius be my heir,” and thereafter fay, Let 
« Serus and Mævius be my heirs;“ if Seius or Mevius cannot, or will not entef; 
their portion accreſceth to the other, and not to Ti/ius. And therefore this cout 
junction is called a tacit ſubſtitution, becauſe the law preſumes, that the 1 | 
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xd not inconſiderately, or in vain, join Seius and Mævius in one ſentence, and 
t Titius in another by himſelf; and ſo conſtrueth that theſe two ſhould be 
more conjunct, and their portions accreſce to one another, and not to Tits. 
Thirdly, This proceedeth where the conjunction 1s only in words, if there be any 
dijun& both in matter and words: for then the conjunction makes the portions of 
the conjuncts to accreſce each to other, and not to thoſe who are whole disjunct. 
As if the teſtator ſay, © Let Titius be my heir in the half, and let Seius and Ma- 
« vjus be my heirs equally in the other half.“ Here Seius and Maævius are con- 
unct in words, and not in the matter, becauſe their portions are ſevered, and yet 
their portions accreſce each to other, and not to Titius, who is wholly disjunct; 
and that from the /ame preſumed will of the defunct, as having conſiderately put 
them in one ſentence for that purpoſe. But this takes place only in inſtitution 
and ſubſtitution of heirs, that the teſtator die not partly teſtate, but not in lega- 
cies and fideicommiſſes; for in theſe the portion of the conjuncts only in words 
not being accepted doth accreſce to none, but returneth to the heir. Fourthly, In 
all caſes where there is conjunction in the matter, and not in words, there is 
place jor accreſcence: as if the teſtator ſay, I leave my dwelling-houſe to Tz- 
| « ius, I defire my heir to reſtore the ſame dwelling-houſe to Mævius; the por- 
| tion of either party not accepting accreſceth to the other, and returneth act to 
the heir. But if the teſtator ſay, „I leave my houſe to T7:vs, I leave the 
« ſame houſe to Sezus and Mæœvius, either indefinitely, or expreſſing their por- 
tions; Seius and Mævius their portions accreſce each to other, and not to J- 
tus; becauſe if they and Titius be conjoined in matter only, yet they are alſo 
conjoined in word; and ſo the more conjunctions prevail by the preſumed will of 
the defunct. This kind of accreſcence, inter re confundtos non verbis, is called by 
the Doctors jus non derceſcendi; becauſe each party being provided to the whole, 
which cannot be effectual, therefore concurſu partes faciunt, and the deed is made 
effectual to them in part, equally ; if the will of the defunct appear by the poſte- 
rur proviſion, not to take away the former wholly, as in many caſes it falleth 
out. And therefore in this accreſcence, if any burden be adjected 7 either party, 
if that party accept not, his portion accreſceth to the other without that burden; 
becauſe the other enjoys his own right, which was total, and becomes now effectu- 
al as to the whole, the impediment that retenched it being wholly taken off. But 
in all other conjunctions the portion accreſceth with its burden: and therefore the 
accreſciug portion, as being ſeveral, may be rejected in legacies and fideicommiſſes; 
but it cannot be rejected in inſtitutions or ſubſtitutions, leſt the teſtator ſhould be 
inteſtate in part, but in jure nom decreſcendi, when portions acereſce amongſt thoſe 
that are conjoined in the matter only, the accreſcence is neceſſary, and the por- 
tion accreſcing cannot be rejected; becauſe it befalleth by one integral right, which 
either muſt be accepted wholly, or rejected wholly ; and therein approbans non re- 
frolat, no man can both approve and diſprove of the ſame individual thing. 
XXVIII. The law and cuſtoms of Scotland have reduced the matter of teſta- 
ments, and ſucceſſion in moveables, much nearer to natural equity, and made it 
much ſhorter and plainer than the Roman law. For firſt, the civil law did lay 
the greateſt weight upon the free power of teſting ; which our law hath ſo far 
abridged, that all contracts, pactions and proviſions, in relation to the heritage of 
perſons living, are valid and ordinary in contracts of marriage, &c. And even 
baum Corvinum, in the worſe ſenſe, is valid; as when one being provided by 
contract of marriage to be a bairn in the houſe, ſells that proportion in the life- 
ime of the contracter; which was ſuſtained Fly 6. 1630, Aikenbead. So an oblige- 
ment to leave a legacy was found valid, and to ſtand as an irrevocable legacy; 
Jet only to be taken out of the defunct's part of his free goods, Jan. 13. 1631, 
Houfloun, „ 
XXIX. Secondly, Not only may the power of teſting be reſtricted by pacti- 
en, but it is actually reſtricted by law, to extend to no immoveable or heritable 
| | right, 
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right, which cannot be alienated, or affected upon death-bed, or, which is e ? 
parate, by teſtament, tho' the teſtator were in his lege pouſtie, or perfect health 
and that on good conſiderations ; becauſe perſons are ordinarily, and till prefymeg 
to be weak when affected with ſickneſs, and fo not fit to alienate, or affe things 
of their greateſt concernment, as their lands, heritage, Sc. And becauſe it is the 
great intereſt of perſons to be free of all importunities when they come to thei 


death-bed, at which time they are only capable of their dead's part, which j | ing de 
ſeldom conſiderable; and ſo they cannot affect their lands, nor can they furthe: 5 W] 
diſpoſe of their goods upon the ſollicitation of churchmen, which is very Dower: any p 
ful in the popiſh church, where indulgences and prayers for the dead, to bring y: at 
them out of purgatory, are believed, and cannot but be forcible upon dying men ihe lik 
who then are more concerned for the ſafety of their ſouls than preſervation of our cu 
their eſtates. And every where the preſſing defires of wives for themſelves, or to be 
for ſuch of their children as they moſt affect, or of children relations and friendz and 1n 
may have great impreſſion upon the fick, for preſerving their peace and quiet: teaſon 
ſo there remains nothing teſtable with us but moveable rights. What rights are movea 
moveable, and what heritable, fee in the beginning of the title rights real, which which 
ſhall not be here repeated. Thence it is, that there is a total ſeparation of the deſcent 
ſucceſſion in heritable rights, which are only competent to heirs, and in move. WF if there 
able rights; as to which, becauſe they were intruſted to prelates, and their off. the goc 
cials, (as being preſumed moſt careful of widows and orphans, and that the wil res, wh 
of defuncts ſhould be effectual,) who did appoint: perſons to execute defunds have h: 
wills, the perſons ſo appointed were called executors ; and the whole moveabl: not on. 
rights of defuncts, whether teſted on, or from the inteſted, are comprehended in gitime 
executry. 5 | ns ad ment, 
XXX. The whole intereſt of executry with us, is in the office of the cxecu- on deat 
tor, the diviſion of the communion of goods betwixt man and wife, (whereby as 0 t 
the relict hath her part) the ſucceſſion of children or neareſt of kin, and lega- Gies. 
cies. There is with us, properly, no inſtitution or ſubſtitution of heirs (in not- XXX 
ables) : for albeit the nomination of executors be in the defunct's power, in the WW 2" the 
| firſt place, and doth reſemble the inſtitution of heirs, and may receive ſabſtituti- Wi ther the 
ons in the fame way, yet it is not properly a ſucceſſion, but rather an office, which but all! 
therefore hath a part of the goods conſequent thereto, for execution of the ofice. imp! 
Executors are heirs in moveables, and when heirs only are expreſſed, executors by cont 
are comprehended quad mobilia. If there be a nomination of executors, with Coth lo 
an wiverjal legacy to another, it is fideicommiſſary ſucceſſion, to be reftored to Wl ” Impl 
the univerſal legatar. And executors-dative have alſo a fideicommiſlary ſucceſ- gacy, W 
ſion, which they muſt reſtore to the wife, and neareſt of kin of the defunct. 80 1631, 
mult executors nominate, not being alfo univerſal legatars, and being firangers, XX] 
retaining only a third of dead's part to themſelves, for executing their office. 10 other 
But the ect of the inſtitution of heirs is rather by the univerſal legacy, en hon the ex WY 'ofiice; : 
 ecutors are alſo conſtitute univerſal legatars; ſo that the greateſt power of defuncts be not a 
either by teſtament or otherwiſe, is the power of legating by particular or ut Wo wit 
verſal legacies. The intereſt of the wife is not fo much a ſucceſſion as a divii- WM Portance 

on of that communion of moveable rights, which the law ſtateth betwixt the ning 
huſband and her fante matrimonio, and which is diſſolved by the diſſolution © 2 caſe 
marriage; and ſo ſhe taketh her ſhare of the free goods by way of diviſion. Uniſter 
XXVXI. The ſucceſſion in moveables from the inteſtate belongeth to the near eltamer 
eſt of kin *, who are the defunct's whole agnates, male or female, being the * 1 
kinſmen of the defunct's father's fide, of the neareſt degree, without primoge” * or 
ture, or right of repreſentation ; wherein thoſe joined to the defunct by both king a 
bloods, do exclude the agnates by one blood. e = W 
XXXII. The line of ſucceſſion in moveables is, firſt, the neareſt deſcendento aun 

male or female, in the ſame degree, equally, whether ſons or daughters, without 

right of repreſentation. So that if the defunct, the time of his e 1 PIER 
225 ange”” 2 dee be] 


2 See above, III. 4. 24. 3. 


Tit. VIII: Executry, GC. 525 


daughters, tho' he had an oye by a ſon, the daughters will exclude the oye, al- 
beit the gefunct had nothing but moveables. The next degree of the neareſt 
of kin is brothers and ſiſters german; and failing theſe, brothers or ſiſters by 
the father's fide only, or their neareſt deſcendents of the ſame degree, without 
nicht of repreſentation. As to the third degree of ſucceſſion in moveables, fail- 
ing deſcendents, and brothers and ſiſters, and their deſcendents, the queſtion 
Whether the father ſurviving will exclude his own brother, or if there be 
any place for aſcendents in the ſueceſſion of moveables? Such caſes occur rare- 
V: and I have not obſerved it debated or decided. It is but of late ſince 
(he like caſe hath fallen in the ſucceſſion of heirs, and heritable rights; wherein 
dur cuſtom bath, according to the courſe of the law of nature, found the father 
o be heir to his fon, and not the father-brother, or any of his deſcendents ; 
and in that we have differed from the cuſtom of England. And there is no 
| ;eaſon why, if the queſtion ſhould occur, that the like ſhould not be done in 
moveables. The next degree is of the father's brethren and fiſters-german ; 
which failing, the father's brethren and ſiſters by the ſame grandfather, and their 
leſcendents in the next degree; in all which both bloods exclude one blood: and 
| {there be no agnate or kinsfolk found, who can inſtruct their propinquity of blood, 
the goods become caduciary, and confiſcate, and belong to the King as ultimus hœ— 
775, who, and his donatar, have the ſame intereſt that the neareſt of kin would 
have had; Vide title confiſcation, Section ultimus heres, Children in familia have 
not only the common right, as neareſt of kin to dead's part, but have their le- 
gtime portion, called the bairns part; in which their father cannot, by teſta- 
ment, legacy, or donation mortis cauſa, prejudge them; or by any other deed 
on deathbed b. So by the premiſes it appears, that the whole power of defuncts, 
as to the ſucceſſion in their moveables, is to nominate executors, and give le- 
ies. 3 5 5 = # 
XXXIII. The nomination of executors is properly called a teſtament. Additi- 
ons thereto, or alterations thereof, are called codicils. Legacies may be left whe- 
ther there be teſtaments or not, and either in the teſtament, codicils, or apart ; 
but all is ambulatory during the defun&'s life, and may be taken away expreſsly 
or implicitly, by poſterior or derogatory deeds, unleſs the detun& be obliged 


95 by contract inter vivos, not to alter the ſame; in which caſe contract and paction 
ith doth fo far over-rule the power of teſting, that poſterior deeds, whether expreſsly 
10 or implicitly altering, would be ineffectual, like to that obligement to leave a le- 

el. cy, which was found an effectual legacy without further ſolemnity, Jan. 13. 
90 A ö oe 0 : 
ers, XXXIV. The effect of teſtaments being ſo ſmall, the ſolemnities thereof are 
ice. wo other than what are requiſite to accompliſh any other writ ; for two witneſſes 
. (office, and if the teſtament be holograph, it is valid; or if the teſtator cannot, or 
e, de not able through ſickneſs to write, a teſtament will be ſufficient by a notar and 
uni- two witneſſes, notwithſtanding of the act 80. Parl. 1579, requiring to writs of im- 
vi- Prtance two notars and four witneſſes, which holds not in teſtaments, tho' con- 
the ning matter of great importance. For Miniſters are authoriſed as notars in 
n of Wl tn: caſe of teſtaments, Parl. 1584, cap. 133. The reaſon hereof is, becauſe 
Miniſters are ordinarily with fick perſons the time of their death. Nuncupative 
jcar- Wi laments are not of force in Scotland: for tho legacies left within an hundred 
the WW bands may be nuncupative without writ, a, yet the nomination will not ſo ſub— 
gen-: ul, nor be reſpected by the Commiſſaries. And therefore a verbal teſtament, 
both king away a formal legacy, was not ſuſtained, tho' made at ſea, and fo in a caſe of 
iecellity ; and not admitted to be proved by witneſſes in the ſhip, Feb. 18. 1631, 
ents, ,n. 8 | 
chov Ul 6R XXXV. 
Le above, III. 4. 35. of 22. fn. > Sce above, III. 4. 24. 2. © See above, & 28. þ, . 
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XXXV. The effect of teſtaments is no greater, tho' made in England th 
teſtator reſiding there, and ſo extends not to an heritable ſum due in Scor 


xte! Ke ot! t 
left in legacy by the teſtator, being a Scotſman, July 3. 1634, Melvil; wy, ps 
teſtaments, Purves contra Chiſholm ; executors of Colonel Henriſon, ibid. For albei . l a 
cuſtom of the place may ſupply the ſolemnity of any writs or evidents, for infirya. And 


ing a right, as writs made abroad by notars, or tabellions, are valid, tho' not done are 2 


according to the Jaw of Scotland, which requires two nottars and four witne.; legac 
in writs of importance; yet the cuſtom of thoſe places cannot conſtitute any fig able 
of ſucceſſion, not allowed by the law of Scotland. Neither do nuncupative je. de fu. 
ſtaments of Scotſmen, tho reſiding ahimo remanendi abroad, and dying ther fake 
have any effect with us, albeit nuncupative teſtaments be valid according to the N 
law and cuſtom of that place. And therefore William Schaw, factor and refider. he al 
ter in London, having lived and died there, in the houſe of one Mary Leng but 
who had confirmed in England a nuncupative teſtament, whereby he had defior. expr 
ed her as executrix and legatrix ; and the neareſt of kin of the ſaid / illian a hou! 
ving confirmed themſelves executors to him in Scotland, and the competition be- thing 


ing betwixt them, the Lords preferred the executors confirmed in Scotland, and ther 
had no reſpect to the nuncupative teſtament, as having no effect by the law f c:cic 
Scotland, Jan. 19. 166 5, Schad e. = 


| | | ine 
XXXVXVI. The like ſolemnities will be ſufficient for codicils and legacies. Yet it 5 
a nuncupative legacy within an hundred pounds 1s probable by witneſſes, Hal ſuch 
Nov. 24. 1909, Rel contra ——— ; July 7. 1629, Wallace contra Mure; wher that! 
a greater legacy, left by word, reſtricied to an hundred pounds, was found {6 WW ft w 
probable. . F . it wa 
XXXVII. The power of teſting is competent to all perſons who have the uſe cial le 
of reafon, tho' minors and having curators not conſenting f; wives cled with XI 
huſbands, without their conſent ; perſons interdicted, without conſent of the in- 4 ſpec 
terdictors: but not to pupils, idiots, furious perſons in their furioſity: neither to rem £2 
baſtards, not having lawful iſſue, or feſamenti factionem, by the King's gift; a not il 
in the former caſe, Valiace contra Mure ; Vide tit. confiſcation, & baſtaray. tanto, 
XXXVIII. Lepacies are either particular or univerſal, general or ſpecial, WWW to dif 
Univerſal legacies are when the whole moveables, in ſo far as is in the defund' wife's 
diſpoſal and not left by particular legacies, is legate, and fo it is /egatum per uni. WM , 
ver{itatem, and like to the ſucceſſion of an heir. Special legacies are where ſome Know 
individual is left, as ſuch a horſe, cloaths, &c. or ſuch a ſum due by ſuch a pet 1094 
ſon, whereby the property is ſtated in the legatar, and, at moſt, but the pollet had | 
fion in cuſtody of the execu'or s; and therefore the legatar may purſue for del. be we 
very, or payment of the ſpecial legacy, againſt the havers or debtors: but he mul of a 
call the executor, that his intereſt may be preſerved, leſt the debts exhauſt eve he co 
the ſpecial legacy. Upon which confideration the Lords ſuſtained not a purſuit up: ccutor 
on a ſpecial legacy, leaving a ſum due by ſuch a perſon in ſuch a bond, pu- Cer} 
ſued againſt the debtor, the executor not being called, March 10. 1627, Forreſer. end c: 
And u a former caſe, the purſuit againſt the debtor, at the legatar's inſtance, Wi Ipect 1 
ſimply repelled, not being againſt the executor, Feb. 4. 1623, L. Balnamon. VG! ing ſe 
a proceſs was ſuſtained at the inſtance of the univerſal legatar againſt the deb Ju 


the executor being alſo called, Feb. 20. 1627, Biſſet. Here there was malverſatr 
on betwixt the executor and the debtors. But ordinarily legatars have no 1mme- 
diate action againſt the debtors of the defunct, but only againſt his executo!, 
Hefe, legacy, Bannatine contra Eliot x. Legacies may be left, not only in teſta- 
ments or codicils, but where there is none, or where there is, in contracts, fe. 
ters, or tickets apart; tho the legacies were not in the confirmation, Dec. 1- 1029, 


executors of Scot. oy 
— XXXI&. 


* This deciſion not found. | 
See above, I. 1. 16, pr. Below, § 55. 4. f. f See above, I. 6. 34. t See above, 
4.24. | | A 
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XXXIX. Legacies and donations in contemplation of death, or done on 
geathbed, albeit as inter vivos, yet being of moveables, as bonds, aſſignations, or 

ils of money, or goods on death-bed, have the like effect, and are only effectu- 
as to the defunct's free goods at his diſpoſal, which is called the dead's part b. 
And if the whole legacies exceed 2% dead's part of the free gear, regularly, they 
are abated proportionally ; wherein there is no preference nor privilege granted to 
legacies left ad pias Canfas; as for building of a kirk, which ſuffered proportion- 
able defalcation with the ordinary legacies, Fly 6. 1630, Dr. Morro. But if the 
gefunct expreſs his will, to leave a legacy without defalcation, it will not be de- 
{:lked with the other legacies. 

JL. Whether a ſpecial legacy, without ſuch expreſs will of the defunct, will 
he abated proportionally with other legacies, I have not obſerved it oft decided ; 
but I conceive it will not bear a proportional deduction, becauſe, tho' not the 
expreſs, yet the tacit and preſumed will of the defunct ſeems to be ſo, elſe why 
ſhould he leave that legacy more ſpecially than the reſt ? which is more clear in 
things left in legacy; as when a horſe, ſword, cloaths, &c. are left, and the o- 
ther legacies are not ſpecial, there ſeems no reaſon, upon failing of the other le- 
gacies, to burden the ſpecial legacies, and abated they cannot be directly, not be- 
ing quantities but bodies. The ſame reaſon is in ſums ſpecially legated; for tho“ 
it may appear, that the defunct's reaſon may be to leave ſuch a ſpecial debt to 
ſuch a legatar, not as a favour, but becauſe the debtor is leis fcfvendo, yet with 
that hazard, the other advantage 1s conſequent, that as he will get no bene- 
| fit with the other legatars, ſo he ſhouid bear no abatement with them; and 
it was ſo decided, July 21. 1605, Spruel; where the queſtion was between a ſpe- 
cial legacy left, not with other particular legacies, but with a general legacy. 

XLI. Qzeritur, Whether, as in the civil law !, ſo with us, if the teſtator leave 
a ſpecial legacy of that which he knows is not his own, it will be valid guoad vah- 
rem? It was found, that a ſpecial legacy left of an heritable bond, which fell 
not in the executry, was valid to affect the dead's part of the moveables pro 
tanto, Fan, 22. 1624, Drummond, A legacy by a wife, ordaining an executor 
to diſcharge a bond to the legatar, was found valid, and to be made up by the 
wite's executors, albeit the half of the bond belonged to the huſband jure ma- 
vii, as being legatum rei alienæ ſcienter legatæ, and the wife was preſumed to 
know that common principle in law, and not to be ignorant thereof, June 16. 
1654, Murray k. It was allo fo decided of a bond left in legacy, which bond 
had been affigned by the defunct to another ſhortly before his death, whereof 
be was preſumed not to be ignorant, J%e 24. 1664, Falconar. The like was found 
of a legacy left by a defunct, of a ſum he had upon ſuch lands, which ſum 
he could not but know was heritable, and could not be legated ; where the ex- 
ecutor, who was alſo heir, was decerned to make good the legacy, Dec. 2. 1674. 
Cronflun, Vet a legacy being ſpecial, bearing ſuch a bond to be confirmed, 
and communicate to the legatar, was not found due, or to be made up, in re— 
pect that, after the legacy, the defunct made that bond heritable, by a ſuperveen- 
ug ſecurity, which did import the revocation of the legacy, J 3. 1673, Edmond. 
run, But where the teſtator gives a ſpecial legacy, of that which he ſuppoſeth to 
be his own, he giveth it only as he hath it, without any warrandice, being meer- 
y gratuitous, and the executor is not obliged to make it good; as if he legate a 
lum which he ſuppoſeth moveable, and yet is truly heritable, Feb. 21. 1003, 
Wairdlaw. | „ 5 ES 

XLII. Legacies are ſometimes left together in one writ, and ſometimes by po- 

Or writs, which do not derogate to the prior legacies; but all come in toge- 
her, If: they exceed the defunct's part, they ſuffer all proportional abatement, 
"Xcpt ſuch as are ſpecial legacies. For if one thing, or ſum, be ſpecially legated 
0 one perſon, and by a poſterior writ be legated to another, the poſterior 2 

takes 
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dee above, HI. 4. 24. 2. i See 5 4. /,. de legat. * See above, II. 3. 40. 3. 
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takes place, and is a revocation of the former; and they do not come in t 
concurſu partes facere; as they would do, if left in one writ, by the Ro 
and each legatar would have but a half; but we have no ſuch cuſtom 
to legate the ſame thing intirely to different perſons, in the fame writ 
that ſhould happen, it is like that the poſterior legacy, though in the ſame wri 
would exclude the prior, as an alteration of the teſtator's mind, while his teſtz. 
ment was a framing; for it is ordinary in the fame writ, to alter prior Clauſes 

by poſterior bonds of the tenor, as between debtor and creditor inter vivo, grant. 
ed on deathbed, or aſnignations to moveable bonds, % they only affect dead; 


528 


Ogethex, 
man law, 


„ Or ſtile 


part, and neither the heir, the wife, nor the bairns, yet they are preferable . 


legacies ; ſo bonds of proviſion to children on deathbed, though they have but 


the effect of legacies; yet they do not come in with prior legacies, to ſuffer z | 


proportional abatement, but are preferred thereto, Dec. 14. 1676, Mitchel. Ang 
a defunct having, on deathbed, given aſſignation to one of his children to ſome 
of his bonds, and thereafter by his teſtament, nominate that child, and another 
his executors, and univerſal legatars; the univerſal legacy was not found to take 
away the prior aſſignation, though the fame was not delivered, nor did contain 
a clauſe, diſpenſing with delivery; but that child had both the affignation, 
and the half of the remainder of dead's part, Jan. 29. 1679, Aikman, A le- 
gacy by a huſband to his wife, was found not to be underſtood, to be in ſatisfa- 
tion of her third, but to be wholly out of the defunct's third, Jan. 12. 1681, 
| Troter. And a legacy left for building a bridge, being a definite ſum, the exe- 
cutor having builded the bridge with leſs expence, the ſuperplus was applied to 
build another bridge in the ſame ſhire, June 18. 1678, Commiſſioners of Ber. 
wick-ſhire. S VVV ff.. 
XIIII. Legacies, donations in contemplation of death, or deeds on deathbed, 
may affect the defunct's whole free moveables, debts being deduced, except only 
as to the relict's part, and bairns part , which were found not to be prejudged 
by an aſſignation to a moveable ſum made by the defunct on deathbed, ul 10, 
1628, Cant. The reaſon of this limitation of legacies will eafily appear, when 
the nature of the relict's part, and bairns part ſhall be conſidered. The relid' 
part of her huſband's executry, or moveables, hath its riſe from that communion 
of goods, betwixt man and wife fante matrimonio, of which, title, conjugal - 
| tigations, & 17. The communion of goods, betwixt huſband and wife, is com- 
petent 7f/o jure, without contract, as a part of that individual ſociety, wherein 
marriage conſiſts &; and therefore, by the diſſolution of the marriage, the com- 
munion is diſſolved: ſo that, if the huſband die firſt, the wife hath her ſhare of 
his executry : and if the wife die firſt, her executors, legatars, and neareſt of 
kin, have a ſhare of the free moveables, the huſband hath, the time of her 
death ; in which the children of that wife, though of other marriages, will have 
part of her ſhare, with the children procreate betwixt the preſent huſband and 
the wife, both being in a like propinquity to her. 8 LES 

VXLIV. The bairns part is their Iegitima, or portion natural, ſo called, becaul 

it flows from that natural obligation of parents to provide for their children, 
Which is not extended, to reſtain the parent to diſpoſe of any part of his means; 

but only fo, as to leave a portion thereof to his children; which, becauſe the la 
orders, and determines it, it is called the legitime. The bairns part is only com- 
petent as to the father's means, and 1s not extended to the mother, or grand-fa- 
ther; nor is it extended to any, but lawful children. Neither is it extended 0 
all lawful children, but only to thoſe who are not forisfamiliated ; and it carr® 
a third of the defunct's free moveables, debts being deduced, if his wife furvr 
ved, and a half, it there was no relict. 2 3 


med. TY 
1 See above, III. 4. 24. 2. & 9 39. ht. 


And it 


XLV. But 


* As to the huſband's power in liege pouſlie over the goods in communion during the marriage. See I, 4.9 
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de married, without the father's conſent, at leaſt without a portion or tocher 
{rom the father ? Or whether it be ſufficient to forigfamiliation, that the child be 
qvided by the father, albeit the ſaid proviſion be not accepted expreſsly * in 
4 ſatisfaction of the portion natural, and bairns part?” Or whether none be 
accounted forisfamiliated, to exclude them from the bairns part, unleſs they diſ- 
charge the ſame, or accept a proviſion © in ſatisfaction thereof?“ There be probable 


-ovifon be ſufficient, as being preſumed, to be given and accepted, “ in ſatiſ- 
« faction of the portion natural.” So much the rather, that, in contracts of 


he „ A bairn in the houſe ;” which would be ſuperfluous, if the child would be 
a bairn of the houſe, unleſs the bairns part were expreſsly diſcharged : and there- 
muſt be holden to be given and accepted, © in ſatisfaction of the portion natu- 


Snith contra Eleis; where Janet Eleis having purſued the executors of umquhile 
| Patrick Eleis her father, for her ſhare, with the reſt of the four bairns, in the 


| Smith, afterwards Provoſt of Edinburgb, providing her to be portioner of her fa- 
ther's free gear, with the reſt of his bairns, provided the reſt were forisfamili- 


"4 vided : whereby it appears, that the Lords accounted proviſion as forisfamiliation. 
F Yet the contrary opinion is more probable, viz. That nothing can take away 
I the bairns legitime, unleſs it be diſcharged. And that a preſumption, of ac- 


cepting a tocher, or portion, in ſatisfaction, will not be ſufficient, unleſs it bear 


or conjecture cannot take it off. 2. This is more ſuitable to the civil law, which 


ON 5 * ; 
+ pated or forisfamiliated, or ſui juris, and betwixt them that are under the paternal 
Xe: power, and in the family, is taken off as to the ſucceſſion and legitime. And 


ein 5 | : * Mags 

_ or forisfamiliated received from their father, muſt fall in under the accompt. 

* o their tochers, gifts, proviſions, &c. are imputed in a part of the legitime, but 
oke never preſumed to be the whole, unleſs it were expreſſed. 3. Collatio bo- 


rum is ordinary with us, by which the tocher of the married children comes 
In the accompt of the bairns part, which could not take place, if thoſe tochers 


uſe 1627, Roſs. Where the purſuer being married and tochered, was not excluded 
ren, from the bairns part, there being no other bairns of the family. Yet there was a 
1 wife in the family, and ſo the executry was tripartite. Neither was the purſuer 


made to bring in her portion, collatione bonorum. But here the daughter's marriage- 


OM- 5 . . ; 
fa mother's third, who was her father's firſt wife. If then it be urged, that the 
4 to Cauſe, * to be a bairn in the houſe,” ſignifies nothing. It is anſwered, That the 


cauſe may be propter majorem evidentiam et ſecuritatem ; but alſo (it may ſerve) as 
to the clearing of this queſtion, Whether that clauſe hath not this effect, that 


we to have brought in the tocher, or portion, collatione bonorum) but (that) 
en the child comes in alſo proviſione hominis, the effect is, that it be without 
3 6 8 „ collation. 


XIV. But here the queſtion ariſeth, What is forisfamiliation, whether being 
adually out of the family be ſufficient, as if the child exerciſe a trade a-part, or 


reaſons for all the three parts; but the main doubt is, upon the laſt two, Whether 
marriage, fathers oft- times uſe to adject a clauſe ; that the child contracted ſhall | 
fre tochers and proviſions being neither expreſsly “ in ſatisfaction of the bairns 
« part,” nor yet with proviſion, © That that child ſhall be a bairn in the houſe ;” 
« ral,” Which is confirmed by a deciſion obſerved by Dury, Feb. 1. 1622, 
{ad Patrick's houſe ; and that by a clauſe, in her contract of marriage with John 
ated, and provided likeways by their father. In which caſe, the ſaid Janet was 


found to have her ſhare, albeit two of the bairns were not married, but only pro- 


* in ſatisfaction of the portion natural and bairns part.” 1. Becauſe the legitime 
s ſo ſtrongly founded in the Jaw of nature, and poſitive law, that preſumption 


| we follow in this caſe, whereby the difference betwixt children, being emanci- 


therefore there is introduced co/latio bonorum, whereby all that the emancipated 


were (always) preſumed to be in ſatisfaction of the bairns part, unleſs the clauſe 
to be a bairn in the houſe, were expreſsly added. Which was ſo found, Feb. 27. 


contract bare, that the tocher was in ſatisfaction of that daughter's right to her 


. at child ſhould not only come in to have a ſhare of the portion natural with 
tle bairns of the family, as if that clauſe had not been adjected, but the child 
ad come in only proviſione legis. (In which caſe, the child forisfamiliated be- 
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collation. Which is ſo much the more evident, that oft-times children are 80. 


vided to be bairns of the houſe, „after the reſt are likewiſe provided.“ 90 x 
that, when that condition is not adjected, the meaning is, that without conſike. 5 
ation of the tocher, or former proviſion, the children by that clauſe ſhould bn i 
equal ſhare. | And it was ſo found, Spotiſ. teſt. Carſen contra Corſens. x inf 
XL VI. Collation then hath only place amongſt children, where it is not pro. For | 
hibited, expreſsly or implicitly by the father, providing that child to be a bein alren 
in the houſe. But collation hath no place as to the wife; becauſe tochers i bond: 
ſuch proviſions, being, as inter vivos, of its own nature, it is no part of the eye. nualr 
cutry *, but is done by the huſband i /egitima poteſtate, who is dominus omnium jy. ſuit t 
norum, at leaſt hath plenam adminiſirationem, notwithſtanding the communion 9 the i 
goods in the wife; but-co/iat:9 is only a remedy introduced in law, to keep equz- Jen © 
lity amongſt the children, who have an equal intereſt in their father and hi; MW jr { 
moveables ; but it is not introduced, to keep an equality betwixt the wife and the m 
them. Neither doth it deſign an equality in all things, but in proviſions or to- 24.1 
chers in money, which muſt be accounted to thoſe who got the ſame. But land wife, 
diſponed to a ſecond ſon for love and favour, not bearing for his portion, or ig found 
fatisfaRion thereof, was not found to exclude him from his ſhare of the bairns ue, 0 
part, with his ſiſter; nor to require him to collate what he got in land, Feb. 14, both! 
1677, Duke and Ducheſs of Buccleugb. Hence ariſeth another branch of the execu 
former queſtion, Whether, if all the children be forisfamiliated and provided, the ct 
but have not diſcharged their portion natural or bairns part, or accepted the pro- ded, 
viſion in ſatisfaction thereof; if in that caſe they will have acceſs to a portion both 
natural, in prejudice of the relict and legatars? I ſay, if they be all provided, appea 
becauſe if ſome of them be in the family unmarried and unprovided, the reli rents * 
and legatars will be no more prejudged, if all the bairns come in, or only ſome XI 
of them, becauſe many, or few, they will have all the bairns part, and no more, of the 
The former caſe, Roſs contra Kelly, ſeems to bring in the children, though al nounc 
torisfamiliated, to a legitime with the relict, becauſe there was but one child, be in 
and ſhe married, and tochered. Only it is obſerved, that her proviſion was in move: 
ſatisfaction of her mother's part; ſo that, albeit ſhe was married, yet it appear Murr. 
that ſhe was not provided, ex bonts paternis, but only ex bonts maternis. And XI 
therefore it remains yet unclear, and there ſeems much reaſon, that the wife's in- both 
tereſt being a diviſion of her communion of goods, ſhe ſhould not divide with bairns 
them who are out of the family and provided, unleſs they had a proviſion to be herita; 
bairns in the family **. By the common practick alſo, the Commiſſaries divide 2 i 
the executry in two, where there is a wife, and the whole children married, and death, 
to preſumed to be provided. And it was ſo found, where there was but oe of the 
child married and provided, though not expreſſed in ſatisfaction, but the chil curry 
was admitted to a third, offering to confer, Feb. 18. 1663, Dumbar of Hemp marria 
And where a defun& had only two daughters, beſides his heir, the one in he but ot 
contract of marriage, getting a tocher in full ſatisfaction of her portion naturd like ) 
and bairns part, and the other in her contract, being provided to be a baim parts t 
the houſe, was found to have the whole right to the bairns part, and to Wilt les 
dead's part, and office of executry, excluding the other, who was found to f own 11 
ceed to no part, as being renounced in favour of her father, and returning bag or tha 
from him by his ſucceſſion; but that it accreſced to the other, though (he vl rified « 
not executrix nominate, but dative: and therefore the confirmation of her 08 mation 
executrix, was ſuſtained, Jan. 27. 1680, Sandilands. „„ LI. 
XLII. There is another conſiderable difference between the condition of tf ment! 
wife and children, introduced by the act of Parliament 1641, revived, Par fight, 
1661, cab. 32. whereby bonds and proviſions bearing clauſes of annual Parliar 
Which before were heritable, and ſo fell not within executry, now are moved a neareſt 
* Tois is obſcure, The meaning is, that tochers, or ſuch proviſions to children, granted inter viwol, Ulf 
Jegal diminution of the goods in communion. Cn „„ ad 4 BP 52 
** This contradicts what is ſaid above, $ 45. 2. 5. 2. That the legitime is always due, unleſs Whete! leat, 


expreſsly renounced. See Lord Kaims's deciſions from 1716, to 1728. No. 66. & 67. 


Tit. VIII. Executry, &c. 531 
is to the bairns, neareſt of kin, executors and legatars, only excluding the relict, 
and are diſpoſable by legacy, or nomination, and at the defunct's diſpoſal, by 
teſtament, or an) deed on deathbed; and they are exhauſtible by debts of the 
ſame nature: which debts of that nature do not exhauſt the relia's part; which 
inferred by a neceſſary conſequence from the foreſaid act of Parliament 164 1 w. 
For ſeeing thereby wives have no ſhare of their huſbands bonds bearing annu- 
arent, as they have not the benefit, fo they ought not to be burdened with ſuch 
bonds, unleſs the huſband or wife die before the term of payment of the an- 
aualrent, or that the bonds become moveable fimpliciter, by a charge, or pur- 
fait thereof for payment, whereby the creditor's mind is preſumed to make 
the ſum ſimply moveable: in which caſe the wife hath both the benefit and bur- 
gen of ſuch bonds in her ſhare, July 19. 1664, Scrimzeor. Yet the wife hath 
her ſhare of the annualrent of all bonds, tho' heritable, due before diſſolution of 
the marriage: but no ſhare of the ſaid annualrents after, nor of the ſtock, June 
24. 1663, inter eoſdem. In this caſe a bond being payable to the huſband and 
wife, the longeſt liver of them two, but bearing no annualrent, the reli& was 
found to have her option, either to lift the whole, and re-employ it for her liferent 


ae, or to have the half of the ſtock, ſeeing it bare no annualrent ; but not to have 


both the annualrent of the whole, and the half of the ſtock. But bonds which exclude 
executors are heritable quoad creditorem, but moveable quoad debitorem; becauſe 
the creditor excludes his executor : whereas the debtor's executor is not exclu- 
ded, but liable. But bonds bearing clauſes of infeftment are ſimply heritable, 
both as to. the debtor and creditor: for by theſe the mind of the creditor 
appears, to exclude all others but his heir, except as to the bygone annual- 
rents l. | | D | | 


XLVII. Heirs are excluded from the bairns part, tho' in the family, becauſe 
of their proviſion by the heritage except in two caſes. Firſt, if the heir re- 


nounce the heritage in favour of the remanent bairns ; for then the heir is not to 
be in a worſe caſe than they, but they come in par: paſſu, both in heritable and 


moveable rights, which is a kind of collatio bonorum, July 16. and 23. 1678, 


Murray. 


XLIX. Secondly, it was found, if there be but one child 27 familia, and ſo 


both heir and executor, that child hath not only the heritage, but the whole 
bairns part, and fo abates the relict's part, and dead's part, without collation of the 
heritage, January 12. 1681, Trotter, _ Y 


* 


I. In the diviſion of executry, reſpect is had to the time of the defuncts 


death, as to the relict and children, tho' before confirmation, or any one's owning 


of the ſucceſſion : for then, if there be a wife ſurviving and children, the exe- 


cutry is tripartite, whether the bairns be of the ſame marriage, or ſome other 


marriage; as was found, June 17. 1631, Chapman: in which caſe there was 


but one bairn, who, if the father had been dead, would have been heir. The 


like July 18. 1634, Henderſons. So the wife and children ſurviving, tranſmit their 


parts to their neareſt of kin ih jure. And legatars have right to, and do tranſ- 


mit legacies to their executors, tho they have not inſiſted or recovered them in their 


own life, unleſs the legatar die before the teſtator, for then the legacy is not due, 
or that the legacy be conditional, and the legatar die before the condition be pu- 
rifted o. And if any of the children, who ſurvive the defunct, die before confir- 
mation, they tranſmit. nt 
LI. Yea the neareſt of kin ſurviving, tranſmit their right by the act of Parlia- 
ment 1540, cap. 120. whereby it is clear that the neareſt of kin have a proper 
right, and not ſolely by the office of executry : but it is more clear by the act of 
arliament 1617, cap. 14. which maketh jus agnationis due by executors to the 
neareſt of kin, tho' the neareſt of kin be not confirmed executors, ſo as 70 wy 
intere 


ER 4. 24. fin, n See above, II. 1. 3. e 4. » Seel, 4. e J. 5. fr. et S 1. et 2. F. quando dies 
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intereſt only by the office. And ſo it was found amongſt the executors 
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out reduction of the confirmation, be admitted to claim their ſhare ; which v3 


" ” 3 2 
N * 5 F . 
: MS LE 


WT Iva l 
N 
WET . 
a 


Tit. 


| J f um- 
quhile Patrick Bell in Glaſgow, whoſe three ſiſters having confirmed his ihe execu 


ment, one of them was found to tranſmit her ſhare to her children, tho 16. is free 
died before execution; for the fon of that ſiſter was found to have his ſhare |. his ad 
beit the office of executry accreſced to the two ſiſters ſurviving, and with the of. minati 
fice the third of the dead's part, Feb. 12. 1662. The like was found fince be. | gear N 
twixt Agnes Maxwel and the E. of Wintoun *, And, after full debate, it hath Nile 


been determined, Feb. 14. 1677, D. of Bucclugh, that the intereſt of the near. LII 
eſt of kin is only extended to thoſe who are exiſtent neareſt of kin the time of the ac 
the confirmation of the defunct's teſtament, which is aditio bœreditatis mobiliun. kin m 

and the executor is heres fideicommiſſarius, who muſt reſtore to the reli& ang the ex 
bairns their part of the free gear, debts deduced ; and to the neareſt of kin, whether puted 
bairns or any other in proxmo gradu the time of confirmation, the dead's pat, and h 
the legacies deduced, reſerving to the executors nominate, if they have no pro- that if 
per intereſt, a third of the dead's part unexhauſted by legacies ; fo that the ex. thing, 
ecutor adit hereditatem, not for himſelf only, but for all parties having Intereſt, | dered, 
which is ſuitable to the entry of heirs in heritable rights, and whereby jus ſan dead's 
guinis of the neareſt of kin is not prejudged, ſeeing immediately after the defun them. 
death edits may be ſerved, and the neareſt of kin will be confirmed executors, contra 


if a nomination be not produced. And tho' any of the neareſt of kin ſhould have | 
die before a confirmation can be expede, it is an extraordinary contingency, her th 
which law regardeth not. And the act of Parliament 1617, which eſtabliſhes the for no 


right of the neareſt of kin, by making executors countable to them, pre-ſuppoſeth their e 
a confirmation before the intereſt of the neareſt of kin be eſtabliſhed. But tho tute gi 
the executor die before the teſtament be executed, there muſt be an executor ad to the 
non executa, who will be countable to thoſe who were neareſt of kin at the time LIV 


of the firſt confirmation. And if any of them die before they attain their ſhare, affixed 


their bairns or neareſt of kin will have no right, till they confirm the teſtament tereſt 1 
of the neareſt of kin deceas'd, and give up an inventary of what will be due to the gr 


the defunct's neareſt of kin, by the executors of the prior defunct. Neither wil thirdly 


the ſhare of any bairn, or neareſt of kin, deceaſing without children, belong to ſuch v 
the ſurviver ure accreſcendi, who thereby would ? not repreſent them paſſive, and were r 
be liable to the debts; and therefore muſt be confirmed as executors to them, call al 


and thereby have both an active and paſſive title 4: all which was found Feb. 14, been 
1677, Duke and Ducheſs of Buccleugh. 5 cio 
LI. By the premiſes it is evident how executry is to be divided, what deads of the 


part is, and how it may be affected with legacies, or deeds of the defunct in te- exccut 
ſtament, or on deathbed. For firſt, all perſons who have no wife, or children un- they w 
forisfamiliated, and wives without huſbands, tho' they have children, have the WW te he 
whole diſpoſal of the executry, and may leave legacies, and donations of their ef ce: 


moveable eſtates, and do other deeds on deathbed, equivalent to their free goods; Lest 
ſo that dead's part is the whole. But if the defun& had a wife and children WW frult c 


unforisfamiliated, then the executry is tripartite; and dead's part is a third, the WW which 


wife's part is a third, and the bairns part a third. But if the defunct have 2 i vicre 
wife and no children unforisfamiliated, the executry is bipartite, the dead's part Yi *lignic 
is a half, and the wife's part another half; or if he have children unforisfamil- WA des h. 
ated, and no wife, the executry is alſo bipartite : and in either caſe, his legacies 8 none a 
or deeds on deathbed, may be equivalent to the half of his free gear. And il Bi the lat 
the Commiſſaries, by error or miſtake, make the diviſion otherwiſe, none ate 7 26. 
prejudged thereby who are not called and compearing, but may ſummarily, wich- 


ſo found, Feb. 27. 1627, Roſs. Children have a threefold intereſt in their father 
executry, Firſt, their bairns part, wherein theif father cannot prejudge them. 
Secondly, their intereſt in dead's part, whereby they have title to the office c 
oy. | us execulit ). 
* This deciſion not found. Sce Feb. 17. 1663, Forſyth. | 
P F, will. 4 See below, $61, h. t. : 
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-recutrY, if the defunct nominate none: or thirdly, if he die, they have all that 
ö free Of dead's part, not exhauſted by legacy, or by the executor's allowance for 
his adminiſtration, which is the third of the dead's part. And that tho" he no- 

minates executors, unleſs they be alſo univerſal legatars, or tho' the children ap- 
| cr not to claim their office, when executors-dative are confirmed by the Com- 
miſſaries. : | ; 

LIII. This intereſt is common to all other neareſt of kin. This is clear by 
the act of Parliament 1617, cap. 14. as to executors nominate, that the neareſt of 
kin may purſue them for the free gear, even for dead's part, except a third to 
the executors for their adminiſtration. So that if they have any legacy, it is im- 

ated as a part of the third, and the executor nominate hath not both ſefaratim, 
znd he hath but the third of dead's part, debts and legacies being deduced. So 
that if there be an univerſal legacy to another, the executor nominate hath no- 
thing, Nov. 29. 1626, Forſyth ; July 9. 1631, Wilſon ; where the reaſon is ren- 
dered, becauſe before the act of Parliament 1617, defuncts might exhauſt all their 
dead's part by legacies ; and that act was not to better executors, but to reſtrict 
them. The like Jan. 15. 1674, Patoun. The like Sp9/7ſ. executors of Moncrief 
antra Mancrief x. And ſeeing the ſaid act bears, ſtrangers being nominate ſhall 
have but a third of the dead's part; therefore the wife will have no more but 
her third; or if one of the children ſhould be nominate, or the neareſt of kin: 
for none of theſe are ſtrangers, and fo have nothing for their adminiſtration but 
their expences, Nov. 25. 1676, Ker. But concerning executors-dative, this ſta- 
tute gives them no ſhare of dead's part. The heir being executor nominate as 
to the executry, is a ſtranger, and retains a third, Dec. 1690. ** 

LIV. The order of confirmation is, that the Commiſſaries having emitted edicts, 
fixed on the church-door where the deiunct died, calling all perſons having in- 
tereſt to confirm, then, according as parties compear and compete, they prefer 
the greateſt intereſt : firſt, the executor nominate ; then the neareſt of kin; 
thirdly, the relict, legatars and creditors: and all failing, the procurator-fiſcal, or 
ſuch who are ſurrogate by him, who enjoyed the whole dead's part till their right 
were reduced on a better title. But ſince not only the wife and bairns, who may 
call all executors to accompt for their parts, but alſo the neareſt of kin, have 
been admitted to call the ordinary executors-dative to an accompt without re- 
duction. Put before the faid ſtatute 1617, all executors had the whole profit 
of the dead's part, as the narrative of it bears. And yet of old it appears the 
executors had little benefit, if there was any debt, heritable or moveable; for 
they were (not) only liable for a year, but 5 thereafter to find caution to relieve 
the heritor, Parl. 1503, cap. 76. But theſe executors-dative have not a third 
of cead's part, for their adminiſtration, tho' they be ſtrangers : for the ſtatute 
zes that only to executors nominate, being ſtrangers: but the fiſcal, by the 
truſt commited to Biſhops to have a care of defuncts executry, and the uta, 
hich is the twentieth penny of the free gear, ſhould execute the executry, 
Where none are nominate by the defunct; and therefore executors-dative are his 
alignies, ſurrogate in place of the fiſcal, New. 28. 1676, Ker. The Commiſſa— 
nes horning had general letters, to charge all concerned to confirm, and if 
none appeared, they confirmed their fiſcals, or datives in their place. But by 
tte late act of Parliament 1690, cap. 13. general letters are taken away, and by 
at 26. Parl. 1 690, none can be confirmed but bairns, wives, neareſt of kin, le- 


LESSER. 


ars, or creditors * This intereſt of children, as neareſt of kin, is never 
laken away, unleſs they renounce or diſcharge, not only the bairns part, or por- 
ton natural, but all that they may ſucceed to by their father's death; but if they 

e before confirmation, the bairns part is tranſmitted to their executors or aſ- 

i, his deciſion not found. | | | 
I Ws deciſion not found, | | 
1 Ihe Procurator fiſcal may be confirmed in the caſe mentioned, act 41. P. 1695, where the neareſt of kin, 
por s prejudge his own creditors, will not confirm. HH 
and. 5 
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ſignies, yet not their ſhare of dead's part * To come now to the office gf 
: ecutry, and what power executors have active, and how far they are liable * 
/rve, we muſt diſtinguiſh executors ; they are either nominate, or dative ll 
| tute by the Commiſfaries, and theſe are preferred according to their ſeveral 1 
| tereſts in the executry ; and thoſe who are creditors of the defunct, preferred h. 
no mine, are called executors-creditors. Executors are alſo principal, or 4d on 
fa, et male appretiata, or ad non executa. And all theſe may be either ſole 2 
cutors or co-executors. All-executors are obliged to give up inventary upon oat, 
bearing, that they have omitted nothing known to them, nor have miſappretixe 
the ſame, and muſt find caution to make the executry forthcoming to all Parties 
| having intereſt. They uſe allo to proteſt, that what further comes to their know. 


ledge they may eik or add to the inventary ; which they may ſtill do before au. ll 


allow, 


e e Att I EA ee 2 1 1 


other do diligence to confirm a dative ad omiſſa, er male appretiata, or before they LVI 
be purſued for ſuper- intromiſſion. 8 | ct 
[ LV. An executor nominate in England was admitted to purſue in Scotland J. he 
| upon a confirmation there, without inventary, in reſpe& of the cuſtom there | LIX 
| not to make inventary, Feb. 16. 1627, Lawſon u. But in that caſe an executor. March: 
| | _ dative, confirmed in Scotland, having found caution, was preferred to the exe. my 
TE cutor nominate and confirmed in England, Spotiſ. teſtament, inter eoſdem. An um; 0 
| executor being decerned, tho' not confirmed, may purſue not only the defund Lond 
\ wife and bairns to give up inventary, but alſo ſtrangers, Had. Nov. 11. 160g, 0 
* Heriot contra Heriot. But till he be confirmed, or have licence to purſue, he withou 

cannot purſue for payment, Had. Dec. 12. 1622, Cathcart contra Cunninghame, cannot 

_ EVI. Executors intending to confirm uſe to get a licence to purſue ; which Al. My 
1 ordinarily bears exc/udendo ſententiam : which was ſuſtained tho' general, to pu- fare | 
| ſue for all the defunct's debts, naming none, Hope, executors, Farquhar contra De f 
1 Lato *, But the obtainer muſt be firſt decerned executor : for till an edi& he mongſt 
| ſerved, and an executor decerned , there can be no title given to purſue ; yet be- die as 
3 fore confirmation the licence may be granted. A decreet being extracted on amen 
| ſuch a licence before confirmation, the decreet found null, Hope, executors, Al. his exe 

ken contra Richarſon. Licences uſe not to be granted after the principal confi bro rat 

mation; and therefore was not ſuſtained as a title ad omifſa, Dec. 14. 1621, LY. 

Haliday; yet it was ſuſtained for purſuing a debt particularly expreſſed therein, ¶ :nd ce: 

being dubii juris, Jan. 21. 1624, Carnouſie. The like where the licence wa Wi tznce o 
granted to a creditor, ſurrogate as executor-creditor ad omif/a, June 30. 1065, H. Will executc 
 winſen; Feb. 21. 1668, Scot : where the reaſon is rendered, that there is more the go 
reaſon to give licence after confirmation, when the worſt or moſt doubtful debs WW be an e 

are omitted * Executors confirmed have right to call for, and uplift ail te LX 

diefunct's moveables confirmed. The exccutor of a donatar of a liferent-eſcheat cuted, 

was found to have right to the bygones of that liferent, before the donatars WM when t 

death, and his heir to the profits of the liferent after the donatar's death; albet debtor 

in his life be had obtained no ſentence therefor, Jan. 28. 1671, Keiry. Sums ſecured h and ba 

a condition in a reverſion, that no redemption ſhould be till theſe ſums were paid, Wi than as 

| (where the diſpoſition was not granted for theſe ſums, as the cauſe thereof) tho Wi confirn 
they affect the ground diſponed, yet remain a moveable right befalling to execv Wi and th, 
: "tors; Feb. 45. 1076; Watch *. © . : ſo as 77 
LVII. It uſeth to be controverted betwixt the heir and executor, about the confirn 
rents of lands, and others, which run according to the legal terms, and decided cutors 
thus ?, if the heritor or liferenter ſurvive Whitſunday and Martinmaſs, their exec in boni! 

tors have that whole year, albeit it be victual payable at Candlemaſs, becauſe tue them u 

laſt legal term is Martinmaſs. And it was ſo decided even in the caſe of a mil preſent 

Feb. 21. 1635, L. Weſtniſbet. The like was found, albeit the entry of the J * 

3 na Who ſu 

* The contrary was found, July 23. 1625, * 8 | 3 | 
** The two > RO here 1 38 to that above mentioned, obſerved by PDurie, D 5 2 
1621, Haliday, and ſeem better founded. | * 
* See below, $ 61. h.t, = See above, 5 35. 5. f. et I. 1. 16. F. confirmed. x See above, l 
4. 1. & act 5. P. 1696. See above, II. 6. 9. | * dee | 
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was at Whitſunday, and the conventional terms of payment of the mill- 
were the firſt half at Candlemaſs, and the ſecond at Whitſunday, that a life- 
26h ſurviving Martinmaſs, being the laſt legal term, had the rent of the mill, both 
renter ; | ; 
vable at Candlemaſs and Whitſunday, after that Martinmaſs, July 20. 1671, Gu- 
tory But if they live only till Whitſunday, then their executors have the half 
the rent, victual or money: if they live till the term-day, tho' they die that 
jay, their executors have the term wherein they died. And it was fo found, 
that the defunct dying on Martinmaſs day, at eleven hours, his executors had the 
whole year's rent, Hope, de ſucceſſionibus, tenants of Merchiſloun contra Napier. 
The like where the defunct died on Martinmaſs day, in the afternoon, the exe- 
cutor got the whole year, Feb. 16. 1642, La. Bruntoun relict of the Biſhop of 
alloway. oY 
"vill Steelbow goods (being recently ſet) belong to executors, after expi- 
ry of the tenants tacks, as preſumed to be the ſame which were ſet; but not to 
the heir, or his relict for her part, Dec. 4. 1638, Counteſs of Weſtmorland. 
LIX. Co-executors cannot purſue unleſs the reſt be concurring, or called, 
March 8.1634, ——contra Lag. Yet if any of the executors confirmed will not con- 
cur, and contribute equal pains and expence, the purſuit will be ſuſtained without 
him; and he may be excluded by a proceſs before the Commiſſaries on that 
ground, June 26. 1629, Young. But when co-executors have obtained ſentence, 
and ſo executed the teſtament, every one may purſue for their ſhares ſeverally, 
without concourſe or calling of the reſt, Jan. 25. 1665, Menzies. One executor 
cannot diſcharge a debt wholly, ſeeing the other executors have equal ſhare in 
all, March 17. 1630, Semple, An executor's diſcharge was ſuſtained as to her 
| ſtare, tho' ſhe died before the teſtament was regiſtrate, ſhe having confirmed, 
made faith and found caution, Hope, executors, Lawſon contra La. Humby. A- 
mongſt co-executors the office accreſceth to the ſurvivers, who are in the ſame 
caſe as if the defunct-executor had not been named; only in ſo far as the te- 
ſtament was executed before that executor's death, his ſhare is tranſmitted to 
bis executors, and accreiceth not; but is tranſmitted cum onere debitorum defuncti, 
pro rata “. Fo „„ 5 | 5 dt 
LX. Aſſignations granted by executors have only the effect of procuratories, 
and ceaſe by the death of the executor, unleſs they have attained effect by ſen- 
tence or ſatisfaction, whereby alone the teſtament can be executed. And if all the 
executors die before the teſtament be executed, then, in ſo far as it is not executed, 
the goods remain in borts defuncti; and the affigny cannot purſue, but there muſt 
be an executor ad non execu'a. = F;; eo. | 
LXI. If all the executors be dead, and any part of the teſtament unexe- 
cuted, then there is place for executors ad non executa. A teſtament is executed 
when the debt is eſtabliſhed in the perſon of the executor active, and of the 
debtor paſſive, either by a new ſecurity, or by a decreet : for albeit the wife's part 
and bairns part befal them, rather as a diviſion of the defunct's moveable eſtate, 
an as a ſucceſſion, and ſo fall due to their executors, tho' the teſtament was not 
confirmed before their death, yet tbe adminiſtration and poſſeſſion is in the executor, 
and the goods are eſteemed as in bonis primi defunfti, and muſt be confirmed 
ſo as nnn executa ; and yet the neareſt of kin to the wife or bairns muſt alſo be 
confirmed executors to them, to eſtabliſh the obligement of the firſt defunct's exe- 
tors in their perſons, for payment of their ſhares, the goods and eſtate being 
beni of the firſt defunct. But the bairns intereſt as neareſt of kin, falls not to 
nem unleſs the reſtament be confirmed ere they die : for there is no right of re- 
prelentation in moveables as to the dead's part, whether befalling to bairns or 
ters neareſt of kin, tho living the time of the defunct's death, but only to thoſe 
Who lurvive the confirmation vd. EE 
LXII. Executors ad omiſſa et male appretiata, ought to call the principal exe- 
"Mor to their confirmation, elſe their confirmations are null, Feb. 14. 1622, 
- Bain; 


nant 


' ee below, $ 79. 8. .. d See above, 5 51. 5. . 
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Bain; March 12. 1631, Duff, But this holds not in executors. creq q ables e 


ad omiſ/a, June 28. 1623, White, Theſe having a more favourable inte accord 
jor ſatisfying their own debt. It may be queſtioned here, whether theſe bon purſue 
con be called ale oppretzato, which are appretiated by the defuna dime found 
Doubtleſs medica diſferentia is not to be regarded; but if the price be conſider}. death, 
to the leſion of creditors, legatars, or others, as being a half, or third withir 1 right t 
juſt price, they may be repietiated, Feb. 1. 1662, Belſhes. Otherwiſe it 1 It w 
though both the quantity and price were known to be greater, the difference ſeeing 
being exorbitant, Feb. 2. 1672, Nimmo. Otherwiſe executors are compa obligee 
according to the ordinary prices; ſeeing id non agebatur by the price, to gt ö leaſt tl 
the executor ; unleſs it had been expreſſed that the price ſhould not be queſiiones of Sec 
and then it is as a legacy to the executor, and to he imputed in part of the bene they Cc 
of his office; and prejudges none but legatars. For the defunct can do no deed OY 
on deathbed, or in teſtament, further than extends to the dead's part. the me 
LXIII. Executors-creditors muſt inſtruct their debt before their commiſſare and of the 
therefore if they have no writ to inſtruct it, they muſt purſue the neareſt of n to con 
cognitionts cauſaʒ; and, having obtained decreet, it will inſtru their Intereſt, tg confirr 
get confirmation as executors-creditors x. Nevertheleſs they muſt inſtruc the; BE 
debt to the defunct's creditors, or others, but the confirmation is not alone ſuff. by the 
cient, though the debt were produced as the ground on which the commiſhr confir 
preferred the creditors to be executors-dative, Spotiſ. teſtaments, Reid ctr; were 
Loechier. Yet no objection againſt their title or debt, or that they are ſatisfied by Gered. 
the executry, or otherwiſe, will exclude them, as that the debt was a bond o neral b 
ceathbed, though proponed by other executors-creditors, confirming within ſome 5 
days after, Feb. 16. 1628, crediters of Marſhal. And therefore they may con- fard. 
firm, and uplift much more than the debt due to them, but are liable for the ſu- 1 85 
perplus; but their confirmation prejudgeth not other creditors, who uſed dil. Sp 
gence beiore their confirmation. „ „ ath o 
LXIV. So much for the office, power, and intereſt of executors a&;v0, Let 03h 
us now conſider their duty and burden paſſive. And that is, firſt, all executor vo 
are liable for diligence in executing the teſtament, but not all equally; for thok an : 
o have a profitable office, are liable for more diligence, than thoſe who hae 1 7 
not; as executors nominate, where dead's part is not exhauſted with legacies, at 5 
| 8 8 28 
moſt obliged for exact diligence. But if there be an univerſal legatar, wherchy 28 ; 
tne executor hath no benefit, the executor is only liable gucad dolum et latam cil- a 
fem, and for ſupine negligence, but not to uſe horning and poinding, but to 2. 055 . 
ſign whenever the legatar infiſteth, June 11. 1629, Nivin. The like as to Met 
i5ccial legacy, whereof the executor had no benefit, and the legatar might hare a > 
purſucd for it himſelt, Dec. 2. 1628, Pool. The ordinary diligence required of [ow 
e 1 s i STA WA ice 
executors, is ſentence and regiſtrate horning againſt the defunct's debtors ; but YE 
| how ſoon this muſt be diſpatched, is according to the difficulty and length of thor 5 
the proceſs, grod eſt in arbilsi qudicis. Executors are liable in the firſt place, 0 WI ug 
the detunct's creditors, ſecundum wires inventarii, and no further. And that not Fg 0 
only to the creditors to whom moveable debts are due, but allo to the creditors in * the 
beritable debts, or obligements preſtable by the executor not conſiſting in fact 0 ſuf 
proper to hcirs, as to diſpone lands, &c. Had. Dec. 14. 1609, Gray contra Craig Mar 
Feb 24. 1027, Carnagie contra Lermonth; Hope, executors, Adam contra Gd, defun- 
And ſo were found liable, to employ a ſum on land or annualrent for a wits il ig. c 
liferent- uſe. Hope, executors, Trad contra Jackſon. And alſo for warrandice ot 1677 
an infeftment being liquidate, July 22. 1630, Salmend. And an executor Wis LY 
ound liable to pay a creditor of the defunct, the price of lands ſold to the de: ein h 
funct by a minute, without reſtricting the creditor to the heir, who only would lified | 
get the right of the land by the minute, which remained incompleat; or with-| LY 
out cauling the creditor diſpone the land to the executor, in licu of the _ defun, 
| | | | LS ables 
© bee 


* By act 41. P. 1695, a method is preſcribed, whereby the defunct's executry may be attached by the credt- 
tors of the neareſt of kin, or of the defunct, where the neareſt of kin lie out and do not confirm. 
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ables exhauſted by the price, reſerving to the executor relief againſt the heir as 
accords, July I. 1602, Baillie. And generally, creditors have their option, to 
urſue the heirs or executors of their defunct debtors. Yet executors were not 
{und liable for an annualrent not acceſſory to a ſtock, for years after the defunct's 
death, but only his heir, Feb. 5. 1663, Hill. But if there had been no heritable 
ioht to affect, the executor would have been found liable. 
It was long dubious, whether executors-creditors were liable for any diligence, 
| ſeeing they confirmed for payment of their own debts; and therefore were only 
obliged to aſſign to creditors after the executors themſelves were ſatisfied, or at 
leaſt that they had ſufficient time to recover ſatisfaction. But the Lords, by act 


0 of Sederunt, 14th of Nov. 1679, declared executors-creditors liable for what 
h they confirm, as other executors-dative, but that they are not obliged to confirm 
. the whole inventary; and that they might have licence to purſue, to find out 
e 


| the moſt ſolvent debts of their defunct debtors, making faith that they doubted 
| of the exiſtency, probation, or ſolvency of theſe debts, and finding caution 


Na to confirm what they found good debt; and that other executors might be 
p confirmed ad omiſſa, who ſhould be liable to all parties as principal executors, 
0 


The reaſon whereof was, becauſe the means of orphans, might be neglected 
by the confirmation of executors-creditors, who were obliged to give up, and 
confirm a full inventary upon oath, though far exceeding their own debt, 
| whereby other executors that were obliged to diligence, were excluded and hin- 
dered. Executors-creditors are liable for the defunct's privileged debts; as fu- 
neral expences, ſervants fees for a year, or a term, as the ſervants were fied, 


fird, Where ſervants fees for a year current, were found privileged, unleſs they 
were fied for a lefler time, 3 SG 


2 LXV. Executors have relief of all heritable debts againſt the heir, as the heir 
8 hath of ee debts againſt the executor, July 30. 1630, Carnorfie ; Dec. 11. 
1632, Shaw ©, 5 ; „ „ | 
4 LXVI. Executors may not prefer one creditor to another, and ſo may not 
00 make voluntary payment, but upon ſentence without colluſion. And if before 
3 payment, any other creditor uſe citation, they may not pay fecurely, till in a 
I double poinding the creditors be called, and diſpute their preference, Dec. 2. 
* 1028, Lyel ; Dec. 16. 1629, Mhite; July 8. 1634, Preſiomm. Unleſs the creditor 
„ung, paſs from that inſtance, Dec. 5. 1623, Rochead. And therefore the ordi- 
mn BY defence is, That the inventary is exhauſted by payment made upon ſentences 
. before intenting of the purſuer's cauſe. Yet if the executor have paid, he may 
- aliedge, that the creditor to whom he hath paid, had done more timeous dili- 
4 of gence, and ſo was preferable; in which cale he will be heard, as if that creditor 
4 were competing. And executors may pay creditors whoſe debts are acknowled- 
h of ged in teſtament, without proceſs, if the ſame be paid before intenting of any o- 
"I ther creditor's purſuit but, after citation, debts may not be paid, though given 
* up by the defunct in teſtament, March ult. 1624, La. Curriehiil, Neither may 
1 the executor pay any other debt, though before citation, in prejudice of the debts 
04; * the defunct's teſtament, which puts the executor in mala fide, and in neceſſity 
* 17 on double poinding, even though theſe debtors teſtamentary inſiſt not, 
* arch 8. 
a 10 defunct, not being a teſtamentary or privileged one, but upon ſentence. Other- 
4 7 executors might before purſuit prefer what creditors they pleaſed, June 7. 
5 1077, Andrew. = : 4; 1 3 
4 LXVII. Executors may be purſued immediately after confirmation, before the 
* Cn have time to do diligence, but the decreets againſt them, ought to be qua- 


ified by ſuperſeding execution for a competent time, that they may do diligence, 
8 LXVIII. Becauſe creditors at a diſtance may be excluded, not knowing of the 
ables efunct's death therefore the Lords, by act of Sederunt, Feb. 28. 1662, did de- 


1 Se below, IV. 22, 22, above, lil. 3. 13. 


which are preferable to the executors- creditors own debt, Nov. 2 5. 1680, Cra - 


1031, Duff, Yea, executors may not ſafely pay any creditor of the 
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clare, that all creditors of defuncts uſing legal diligence at any time with; 


by citation of the defunct's executors, or vitious intromitters with their 5, 


or preferring creditors obtaining decreets in inferior courts, before decreets of the 
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L. 


» Of | fore 
good, to thi 


ſhall all come in par i paſſu, without reſpect of the priority or poſteriority of ther beho 
diligence. 8 | | eral 

LXIX. After the ſix months from the defunct's death, creditors Purſuing mM 
thereafter, are preſerable according to their diligence ; and the colluſion of eye. s ul 
cutors, cannot prejudge them, by defending againſt one and not againſt another, 1 V: 
Lords, (which require longer time) the citation thereof being prior to the other xt 
citation. the e. 

LXX. If the executor make payment bona fide to the relict, bairns, or legs. obtalr 
tars of the defunct, before intenting of any creditor's cauſe, he will be ſecure;. the p 
gainſt creditors intenting poſterior proceſs; for he could not hinder the paymen due te 
of theſe, upon unknown creditors. But voluntary payment, without ſentence ter co 
at the inſtance of the relict, bairns, and legatars, will not ſecure him. By the out p 
Roman law, legatars were obliged to find cautionem mucianam, obliging them y gene 


in half 


a year of the defunct's death, by confirming themſelves executors-creditotz 


refound their legacies, in caſe poſterior creditors did purſue, which hath not ben r 4 


accuſtomed with us. But there is competent to ſuch creditor's action of repe. 
tition againſt the reli, bairns, or legatars, which will be inſtructed by their 


= 


diſcharge to the executors. 


LXXI. Teſtaments or confirmations are executed, when the inventary is eſtz 


| bliſhed in the perſon of the executor, either by obtaining payment, bond or de. core 
crect; yet thereby the executor becomes not to have the full property of the de. Wi berate 


funct's goods and debts fo eſtabliſhed ; but he remains fdercommiſſarius, and is WW Exccu 
obliged to reſtore to the defun&'s creditors, before his own creditors. Yea, the WM i;s « 
decreets or bonds granted to him for the defunct's eſtate, may be affected fo 
debts due by the defunct. And in competitions betwixt the creditors of the de- 
fant, and the creditors of the executor, the deſund's creditors are preferable; 
though the creditors of the executor freprio nomine, have done more diligence 
Dec. 16. 1674, Kelbead. And for the ſame caule the rebellion of the executor 
or his delinquency, doth not confiſcate the executry, although eſtabliſhed in hs 
perſon by decreets, in prejudice of the defunct's creditors, but only the executors debt ir 


own intereſt therein e, Dec. 21. 1671, Gordon. = Vn 
LXXII. But executors may fafely pay funeral expences, comprehending me- LY 


dicainents to the defunct ; becauſe theſe have a privilege, from the common o-ilſirers, 3 
ligation of humanity to the dead *, and therefore are preferable to all other debts MMWmmi:t« 11 
of the defunct, and ſo may be paid at any time, Dec. 16. 1074, L. Kellcat ed bet 
Servants fees for a year or term as they are hired, and a term's houſc- mai, dave a 
drugs to the defunct on deathbed, have the like privilege. e neglige 
LXXIII. Arreſtment was found, to put the executor in mala fide to pay other ces 
creditors, not calling the arreſter, who being a cautioner, arreſted all ſums in te bei o 
executor's hands which belonged to the defunct, though he had not uſed diligence iW:, 
thereupon to make forthcoming, June 14. 1625, Coup er. Yet, without legi LX? 
diligence or intimation, exhauſting as aforeſaid, was not found relevant againſt1 drove t 
creditor, whom the executor had acknowledged by paying annualrents to how h 
Spotiſ. executors, Tailfer contra Moffat. The executry is likewiſe exhauſted, VMſſoveat 
debt due to the executor himſelf, without any proceſs, but meerly by except, A 
of compenſation, though he be not confirmed executor qua creditor, but ex I the 
tor otherwiſe. | 5 = USC 
LXXIV. The defunct's debtor will not get compenſation, upon an aſſ1gna10888 175 
to any debt of the defunct's, taken after the defunct's deceaſe, whereby that debe these 
or would be preferred to other creditors doing diligence *, Feb. 8. 1662, C the d 
furd; Feb. 14. 1662, children of Mowfwell, 2 
e LXXV. I. „, 
IS 


| 4 
e See above, III. 3. 13. fin. f See below, IV. 35. 3. above, 5 64. fin. h. t. s See abolt dee al 
L 18; 6 7. | | | 


* 
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LXXV. The old cuſtom was, that executors behoved to get exoneration be- 
| fore the commiſſars, calling the creditors and all having intereſt, and compting 
i them. And it was not relevant to alledge exhauſting, by exception, but there 
behoved to be A decreet of exoneration obtained, which is the only full and ge- 
neral liberation. But it was not valid againſt creditors having put the executor 
in mala fide, as being creditors teſtamentary, or acknowledged by the executor, 
or uling citation or arreſtment, June 14. 162 5, Coro ßer. Neither was exonerati- 
on valid being general, not containing a particular accompt, March 10. 1632, 
Ia. Ludgibaru. 5 E 

LXXVI. But now for a long time, the Lords have been accuſtomed to admit 
the exception of exhauſting, albeit there hath not been a decreet of exoneration 
tained. For inſtructing exhauſting, executors may found upon payment of 
the privileged debts at any time, upon the expence of confirmation, upon debts 
que to themſelves before confirmation, (but not upon debts aſſigned to them af- 


no 
Nee 
er, 
the 
her 


0s 


e 


nent 

ence ter confirmation) upon payment of teſtamentary debts af7er /zx months, tho' with- 
the WW ont proceſs, upon payment of other debts thereafter, according to the priority of di- 
1 % WY licence, upon abſolvitors by proceſs of debts due to the deſunct in the inventary ; up- 
been m diligence by execution for recovery of the defunct's debts not recovered ; and 


upon expences of proceſs or executions, ſeeing executors get no expences mo- 
difted againſt the defunct's debtors, who are not obliged to pay without ſen— 
tence, 5 5 5 

LXXVII. All theſe being allowed, if any thing in the inventary remain un— 
recovered, the executor will either get ume to do further diligence, or will be li- 


epe. 
their 


eſta. 


r de- 


e de- berate on granting of aſſignations to the creditors, according to their diligence *.. 
nd Executors are not obliged to make faith upon he reference of creditors as to the 
1, the g claimed as due to them by the defunct, except in ſo far as may concern the ex- 
d for WWW ecutors are, without prejudice to creditors, legatars, wife, bairns, and neareſt of 
e de. kin, Sr. executors, Monteith contra Smith; March 6. 1627, Scot ; March 13. 
rable; WA 1627, Ker. And therefore they cannot exoner themſelves by decreet, upon their 


ence, 
CUtol, 
in hö 
Cuion 


cath, or holding them as confeſſed, without having other probation. | 
LXXVIII. Executors are not conveenable ſeverally, nor liable in ſclidum, but 
pro oi parte, unleſs they have intromitted with as much as will ſatisfy the 
debt in queition, July 22. 1630, Salmond ; July 12. 1620, Turniull; Hope, legacies, 
6’, ooo... SED te 
LANES. If any of the executors be dead, the office accreſceth to the ſurvi- 
Neers, and they are liable and conveenable alone. But if the deceas'd hath- intro- 
mitted with, or done diligence for any part, in ſo far as the teſtament was execu- 
ted before the executor's death, it liberates the ſurvivers, and the purſuers muſt 
ave acceſo to thoſe repreſenting the deceas'd. (But for what is wanting through 
reglhvence of the whole executors, the ſurvivers are liable.) And ſo where the 
leceas'd had intromitted with their ſhare, the ſurvivers were only found liable for 
heir own parts h, Hope, executors, Huliday contra Haliday; Judy 18. 1628, Peacock 


g me. 
on ob- 
r debts 
Colbead, 


Jail, df 


7 other 
in tit 


ite Fre Peacock; July 23. 1625, Aitken contra Eꝛbat. 1 115 

t aß LXXX. Executors are liable for the inventary, without neceſſity for any to 
* Prove that they intromitted therewith ; which is preſumed, unleſs the executor 
to NI 


ow his diligence, and how he was excluded ; which was ſuſtained as to the 
dyeables of the defunct, confirmed by an executor-creditor, Feb. 7. 1679, Pear- 
n And an executor was found liable for ſums confirmed, due by bonds where- 
f the dates were expreſſed in the confirmation; which were preſumed paid 79 
e ſeeing the bonds were not produced, Far. 29. 1681, Gray. = 
1002100888 LXXXI. Exccutors are to be confirmed ub1 defunctus habuit domicilium; and as 
o theſe who had houſes, or reſidence in diverſe commiſſariots, the chief reſidence 
he domicile, and that Commiſſary only confirms the whole, tho' in other juriſ- 
dictions, 


ted, Of 
ceptiol 
execi- 


8 This will hold if the executor has not been negligent, Gosford, June 17. 1669, Kers, 
See d bone, $ 59, 5. 3 
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_ ditions, Had. June 2 5. 1611, L. Abercromby. But as to defuncts refi 
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ding Out of 


the country, their teſtaments are confirmed at Edinburgh ; yet if they die in heir 
dinburgh, or elſewhere, not animo remanendi, their teſtaments are not to be « 1 matic 
| firmed at Edinburgh, but where they had their domicile. So albeit a defung * tutio 
dwelt in Edinburgh half a year, in a houſe taken for a year, and furnig ; n 
: mg COM >. led 
for himſelf, it was found, that his teſtament behoved to be confirmed in the cou fund 
try; becauſe he had his principal domicile there, with ſome children and m coph 
and attended at Edinburgh on/y on law-aftairs, Feb. 7. 1672, Commiſſar of [I IV 
.burgh, | | ; ed fir 
| tanto, 
a and C 
rn h 
Vitious Intromiſſion. C . 
IJ. Pitious intromiſſion is only a paſive VIII. Viticus intromiſſion is excluded F they 
and not active title, even againſt executors were confirmed befor but b 
other vitious intromitters, with- citation, tho after the mtromiſin th 
cut aſſignation from the creditor, IX. Whether an executor-credityr, bein ty 
II. Pitious intromiſſion is the moſt exten= _ confirmed, excludes vitious int. oath, 
| eve paſſive title, reaching not en- miſſion purſued thereafter, * 
by theſe who might repreſent the X. How far confirmation of executar; FA 
defunct, but all other intromit- altbo after citation, excludes at. ; 
EE m___ „ | tiouis intromiſſion. ly wi 
III. The reaſon of the large extent of this XI. Super intromiſj;on, ted u. 
„%%% 0. 5 XII. Vitious intromifſion how far ercl. Rag 
IV. All vitious intromitters are liable in ded by gift of eſcheat and dal. * 
= ſolidum, and comveenable ſeve :- A tage 8 
„ XIII. Vitious intromiſſion is excluded by a 150 
V. Mpelber viticus intromiſſion be com my colourable title, tho gefecliv. we 
Petent by way of exception? XIV. Vitious intromiſſion ſapit delictum, x 
VI. Pitious intromifhon when ſuſtained and 1s only competent againſt in c 
: generally, VVV lromitters tbemſelves during tur nh 
VII. Piticus intromiſſion is only competent He. Fo Foe 
10 creditors. The intromiſion XV. Vitious intromiſſion is excluded by a. vholl 
zuiſſt be per univerſitatem. quiring bona fide. raid tf 
VI 10 Us intromiſſion is only a paſſive title, making the intromitters liable t £7 
all the defunct's debts payee, but is not an active title, whereby the intre- Tea 
mitter can call and purſue a&rzve : for thereupon there is no ordinary action compe- "Up 
tent at the inſtance of the intromitter, againſt his complices for mutual relief; will £ 
but the intromitter paying muſt only make uſe of the creditor's name to giv AH 
him a title, upon the creditor's aſſignation, which will neceſſitate the other intro * 
mitters to ſatisfy, but only pro rata, they proving that it is to the behoof of ber 
other intromitter, whoſe part at leaſt muſt be abated.  _ . 5 A a 
II. This is the largeſt paſſive title, extending not only to thoſe who have rel 3 
tion to the defunct, and have a title to be his heir or ſucceſſor in moveables, but t of 4 
any ſtranger intromitting without any intereſt ; whereas geſtio pro herede, and ſi a Fe 
ceſſor titulo lucrative poſt contracſum debitum, can be incident to none but apparel thos pb 
heirs qui pracipiunt hereditatem. But not only the children, and neareſt of l 4 | 
intromitting, are liable in ſolidum for the defunct's whole debts, but any othe pi 
perſon having no legal intereſt of ſucceſſion ; which is peculiar to this and 0 7 * 
other nation, and not without ground. BE deith N 
III. The riſe and reaſon of this paſſive title is, becauſe moveables are m% er 
eaſily abſtracted from creditors of defuncts than their lands, or profits theres 
which every one will not attain without a title, at leaſt without being appt MUD 
| 5 fe: | | 5 Mirmed 
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heir therein. Bat if defuncts moveables might be meddled with without confir- 
mation, or making inventary upon oath, and no further hazard than ſingle reſti- 
cation, there would never be a confirmation; but both creditors and orphans 
would be highly prejudged, by abſtracting and concealing the moveables of de- 
ſuncts. And to remedy this, our law hath introduced this paſſive title, that without 
confirmation, or other title, the meddler ſhall be liable in ſclidum to creditors, 
IV. Vitious intromiſſion is ſo far extended, that one intromitter may be conveen- 
ed fingly in ſolrdum, and his alledging other intromitters will not liberate him pro 
tanto, July 12. 1628, L. Moriſtoun, But where more intromitters are conveened, 
and decerned together, they are only decerned equally, tho' their intromiſſion were 
awequal, it not being alledged, that any of them were inſolvent. _ 85 

V. Vitious intromiſſion ĩs hardly competent by exception, but only by action, Nov. 
20. 1630, Pride. Yea, vitious intromiſſion may always be purged by confirmati- 
on, before intenting of the purſuer's cauſe. To which it is more conſonant, that 
they who alledge vitious intromiſſion ſhould not be permitted to do it by exception, 
but by purſuit, that before the purſuit the intromitter may have liberty to purge. 

VI. Vitious intromiſſion is alſo ſuſtained generally, without neceſſity to the pur- 
ſuer to condeſcend on particulars, if the intromiſſion be referred to the defender's 
oath, who knows his own intromiſſion, and muſt either adject a quality which is 
competent, or propone a defence to purge the vitiolity. . 
VII. This paſſive title being fo large, wants not its own limitations and excepti- 
ons; as firſt, it is only effectual to creditors, and not to legators, or any other par- 
ty, who cannot purſue upon this ground, nor for any further than is truly intromit- 
ted with, in ſuch caſes where thoſe can purſue intromitters, as in ſpecial legacies, &c. 


all the defunct's moveables, but muſt meddle qua per unverſitatem, becauſe heri- 
tage is per univerfitatem : as he that meddles with a flock of ſheep meddles per u- 
noerſitatem ; yet many of the fiock may be meddled with by others, but what re- 
mains being {till the flock, he is only ſaid to meddle with the flock. And fo in- 
tromiſſion with one thing, or ſome ſmall thing, will not infer this paſſive title. 
VIII. It is a legal defence againſt vitious intromiſſion, that there are executors 
confirmed to the defun&, whether it be the intromitter or any other, tho' the in- 
tromitter derive no right from theſe executors ; for the confirmation gives the ex- 


wholly inſolvent be confirmed, and find a cautioner inſalvendo, and the intromitter 


fal intromitters, Toures contra Douglas. 


convincing *. 


X. Confirmation of executors, whether by the intromitter, or others proponed 


% concerns thoſe creditors who had uſed citation and diligence againſt the vitious 
ntromitters before confirmation, whoſe ſentences are drawn back to their citation; 
elpecially A non int in mora, and fo eft jus iis quæõſitum, at leaſt inchoatum, before 
confirmation, Had. Dec. 12. 1609, Douie contra Clark. But this muſt be limited 
thus, If the creditor had uſed citation ſhortly after the defun&'s death, there be- 
nz no competent time to confirm, neither any time limited in law other than 


ad therefore, unleſs the intromitter were meerly prædo, having no intereſt, as 
neither being wife, bairn, neareſt of kin, nor having a diſpoſition without delive- 
| 6 X | TY, 

* By act 20. P. 1696, it is declared, that thoſe who intromit with the moveables of defuncts, being neither 


confirmed executors, nor having right before their intromiſſion from an executor-creditor, ſhall be liable as viti- 
das intromitters, notwithſtanding the confirmation of ſuch executor - creditor in a particular ſubject, | 


The intromiſſion muſt be univerſal ; not that the intromitter muſt meddle with 


ecutor the property of the goods. Even tho' the intromitter cauſed a perſon 
paid the quote, and was at all the expence, July 28. 1626, Tenent ; Spotiſ. univer- 

IX. Some have queſtioned, Whether confirmation of executors-creditors could 
purge vitious intromiſſion, ſeeing creditors do only confirm for their own fatisfa- 


con, and not to execute the defunct's executry, and ſo need confirm no more than 
vill ſatisfy themſelves. But I have not obſerved it repelled, nor 1s the difference 


by exception or reply, to purge vitious intromiſſion, is relevant? But not in ſo far 


Jar and day, after which the executor muſt be comptable to relieve the heir; 
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ry, it is ſufficient to confirm after the intenting of the creditor's cauſe, being with. 
in year and day; in which caſe the intromitter confirming will be liable ſecundun 
wires indentarii, albeit only conveened as intromitter, not as executor, Without 
It was ſo found in the caſe of the defunt' 
who intromitting, and being cited, yet confirming within year and day, way 
ly liable as executor, Jan. 24. 1628, Aldie; Hope, executors 
Spotiſ. eod. Thomſon contra L. Renten, Jan. 28. 1663, Sti venſon contra Ker and ther, 

XI. The exception of confirmation of executors is elided, by alledging that the 
intromitter, tho' having confirmed, yet hath fraudulently concealed ſome part of 
the goods and means, not put in the inventary ; which ſuper-intromiſſion doloſe i; 
relevant to elide the defence on confirmation, Hope, executors, Raeſide contra Cath. 
cart ; Spotiſ. eod. Cleland contra Baillte. Super-intromiſſion was alſo ſuſtained with. } 
out a dative ad omiſſa, to elide exhauſting proponed by an executor, Jan. 24.1639, 


neceſſity of a new procels. 


Inglis. 


XII. Declarator of eſcheat hath the ſame effect to exclude vitious intromiflion, 
as the confirmation of executors, which is not only competent to the donatar in- 
tromitting, but to any other intromitter, both being univerſal titles, reaching the 
defunct's moveables, every intromitter therewith 1s liable to him. But the defence 
was elided by continuing poſſeſſion, the gift being holden ſimulate, Dec. 15. 1038, 
Ogilvie. It is not relevant to alledge, that the defunct died at the horn, and there- 
by had no moveables, they having become eſcheat to the King; nor that the de- 
fender had a gift, c litem motam, without declarator, Feb. 7. 1662, Gray. I 
XIII. Vitious intromiſſion was alſo reſtricted to the ſingle value, when it is by 
virtue of a diſpoſition from the defunct, albeit the diſpoſition was found null by 
reply, as done in defrand of creditors, by a huſband to his wife, June 16. 1671, 
Powers. And in a diſpoſition of moveables, with an inſtrument of poſſeſſion, be. 
ing ſor a cauſe onerous, granted while the defunct was on deathbed, tho there 
was no natural poſſeſſion till after his death, was ſuſtained to purge vitious intro- 
miſſion, July 6. 1664, Brown. But if the diſpoſition were ſhortly before the de- 
funct's death, his continuing in poſſeſſion will not infer ſimulation or fraud, but the 
fame will purge the vitious intromiſſion, at leaſt reſtrict it to the ſingle value. 
XIV. Vitious intromiſſion being penal, ſapiens naturam delicti, is not to be ſu- 
ſlained againſt any as repreſenting the intromitter, when no action is intented a 
gainſt the intromitter in his own life!; after which no other can be able to 
clear the title of his intromiſſion with moveables gue tronſeunt per commercium ; and 
ſo the defunct might have bought them bona fide, Fuly 10. 1666, Cranſtoun, Vet 
tho' decreet were not obtained before the intromitter's death, if litifconteſtation 
were made againſt him compearing, when it was proper to him to purge his i. 

tromiſſion by any competent defence; if the ſame were proved after his death, if 
might overtake his ſucceſſors. _ — "M 


Dy 


— yt 


It, but the acquiſition was found to be a colluſion, the buyer being t 
good-ſon, pretending to buy from a ſtranger, Nov. 29. 1079, Jing. 


Sec above, III. 6.8. 


VNV. Vitious intromiſſion is ſimply excluded 
commerce bana ſide for a juſt price, albeit in ſome caſes executors may recover 
defunct's goods ret wendicatione, But where bona fides doth not appear, but col 
luſion or fraud, the buying of defunct's goods will not be ſuſtained: as was found 
in the caſe of a party deponing that he bought a defunct's goods within ten days 
after the defunct's death, when he knew there could be no confirmation of the 
lame, or lawtul title thereto, albeit he deponed that the ſeller had a diſpofiton 
ſrom the defunct, but did not produce it, and his oath was not . NWA 
1e defun- 
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9 
LAW of ScoTLAND. 


BOOK IV. TIT. 1. 


"TRE Authority of the Lords of Council and Seſſion. 


HE Inſtitutions of the law and cuſtoms of Scotland, as to the conſtitution 
and tranſmiſſion of the ſeveral kinds of private rights, in all matters civil, 
having been printed and publiſhed anne 1681, and the copies being all fold, 


tons; I would not longer diſappoint the deſires and expectations of many, to add 


ed in this, where 1 found reaſon for it; and that if any had written againſt the 
matter and method I had followed, I might be able to give them a reply in this. 
For the matter is the ſame in this, and in the former parts, though here it 1s 
to be ſet in the form of proceſs, pleadings and deciſions. And the good accep- 
tance the former parts have had, obliges me the more to conſummate the mat- 


or what hath been further cleared or altered by poſterior deciſions, ſo far as I 


could find them, which are but very few, before I was reſtored, having found 
none obſerved by any of the Lords in that time. - 


ing my life,) as things then ſtood ; for if I had continued, my modeſty would 
not have allowed, to hear any thing of mine cited, while I was preſent ; nor 


had it been fit to have given any appearance of being pre-determined in my 
judgment, in points that had not come the length of a fixed cuſtom; and there- 
fore I did ſtill forbear to be poſitive in ſuch points, but rather held forth What 


had been decided by the Lords, And in the decifions obſerved by me, I have 
been ſo tender of their honour, as not to expreſs my own particular judgment, 


in this laſt edition, I have propoſed my opinion, what emendations were 
Pt and fit to be made by acts of Parliament, or of Sederunt. And 1 do declare, 


] a : a P . 

at I will not eſteem it my honour nor my credit, to be tenacious upon my 
e juſt, And certainly a juſt inclination is beſt ſeen, and with leaſt ſuſpicion, 
/ ging opinion when there is leaſt intereſt or influence of any party, but the 
ee ſtated as between Titizs and Mawvius. I have reſolved very ſeldom to uſe 


rather 


And now a ſecond edition being alſo printed, with many corrections and addi- 


the laſt part of the Inſtitutions propoſed in the former edition; which I did the 
rather forbear till now, that I might know how the former part did fatisfy, and 
that, if any objections were made as to the former parts, they might be amend- 


ter, by the new edition of the former parts, and the addition of this. And in 
this edition J have added what alterations have occurred by law fince the former, 


Thad not fo ſoon publiſhed the former edition, if I had not ſeen evidently „ 
nough, that J could not continue to enjoy that ſtation (to which I had right du- 


bn opinion, but ever to be ready to concur with what J ſhall be convinced to 


Cit; | 1 1 5 aV | 
tions of law, or of our deciſions; for, in the former parts, 1 endeavoured 
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rather to hold forth what had been decided by the Lords, than to give my ow, | 
opinion, which now I reſolve more freely to give, much of form occurrin b 
this part; wherein I will offer my opinion, in what I think might be amendeg 

And I may ſay, without vanity, that I know no man, that ever had ſo wad 

opportunity of experience, in this judicature, as myſelf, ſo that I ſhould need 

the leſs to urge my opinion by deciſions. | 

I. The firſt point neceſſary to be cleared, in judicial deciſion of Private rights 

and making the fame effectual by legal execution, is to clear the juriſdiction and 
authority of the judicature, which 1s to determine the ſame. The authority of 
the Lords of Seſſion was requiſite to be known at all times, and never more than 

now. Some few had appealed from them to the Parliament (as is expreſſed in the 

deciſions obſerved by me) but when they became more calm, they did pats 
their appeals, or diſowned the ſame, as without their warrant. This was taken 

notice of in the claim of right, whereby appeals were diſclaimed; yet proteſtations 

for remeid of law, from the Seſſion to the Parliament, were claimed, and very 

juſtly. But there was neither determined the time when, nor the caſes in which | 
they were competent, which yet, there is no doubt, the king and eſtates of Parl. 

ment will in due time determine. There is no queſtion the Lords of Seſſon 

may exceed their authority, and there 1s no other judicature that can control the 

fame, or warrantably judge therein, fave only the Parliament. And therefore par. 

ties grieved may proteſt, that they acquieſce not in ſuch ſentences, and may pro- 
teſt for remeid of law by the Parliament, albeit ſuch proteſtations are never 


part of the claim of right, it was meaned, that all the ſentences of the Seffion 
22:4-7-:4, might thereby warrantably be brought into the Parliament; yet of late, ſeverl 
ebe e = perſons have been ſo litigious, and ſo far miſtaken in that defign, that ſome have 
. 5 3 22 directly appealed, and others have proteſted for remeid, both againſt the inter- 
EA „ locutors, and definitive ſentences of the Lords. | „ 

Por clearing this matter, which is of the greateſt importance, on which de- 
pends much of the ſecurity of every man's right, and the quiet of their minds 
by knowing how the ſame may become unqueſtionable, without the hazard df 
. bee, fr ſuſtaining any proceſs or plea againſt them; it will be neceſſary to ſhew what 


om 4 ic 22 of the world (in any meaſure civilized) have moſt carefully endeavoured to eſtabilh: 
*+ Ae-t72+<2© inviolable. We ſhall therefore begin with the moſt antient eſtabliſhment, for 
*2z: 7 © the final determination of pleas in this kingdom, by our ſtatutes of Parliament, 
ee and thence ſhall proceed to the alterations made for curing any inconveniencis 
, Gre that did appear in that eftabliſhment. )) o mop mrs ou 
eee e, II. The eſtabliſhment of this laſt reſort of pleas and proceſs is clearly ſettled, 
f ame Parl. 1424, c. 45. by K. James I. who was one of the moſt excellent and bel 
tee experienced Kings we ever had. He had moſt of his breeding among the Eng. 
Vith, by whom he had been taken while he was on his voyage to France, and 
D detained priſoner eighteen years; and he was likewiſe for ſome time in Franct, 
being brought thither by Henry V. king of England, of deſign to influence the 
Scots in his favour, they having about that time fought in France with fingulit 
valour and ſacceſs againſt the Engliſh. So that he had opportunity to learn and 
underſtand the order of the adminiſtration of juſtice in both theſe kingdoms. Hi 
did fix moſt of our forms, by erecting of the chancery, and the brieves thereoh 
which were the fixed tenors of all ſummonſes before the ordinary courts, 4s theſ 
vet are in England, and without them no ſuit can be commenced in the cout“ 
common pleas, which is the moſt proper judicature of the common law of Eng 
land, which brieves they enlarge by declarations, extending the ſame to the ſe 
vera] ſpecial matters; and it behoved alſo to be ſo with us, till the erection 
the College of Juſtice, wherein the clerks or writers to the ſignet, were mt 
ed with the forms of ſummonſes and diligences : yet there have ſtill rem 


with us ſome brieves of the chancery, of the greateſt importance and * 
U 


from | 


mentioned in our law before. But though it is not to be imagined, that by that] 


ge mat ccurſe this nation has followed, for obtaining this great end, which all the nations 
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the brieves of mortanceſtry, for entering all heirs of defuncts, the brieve 

of iiotry, for cognoſcing the furiofity or fatuity of perſons, and the brieve of di- 

60a, for dividing of lands, Sc., | 

"Ill. The narrative of that ſtatue, anno 1424, is in theſe terms; “ As anent 
« hills of complaint, whilks may not be determined by the Parliament, for di- 

« vers cauſes belonging the common profit of the realm.“ The ſtatutory part is 

i theſe terms: ** It is ordained, that the bills of complaint be execute and deter- 

« mined, by the judges and officers of the courts, whom to they pertain of law, 

« ether juſtice, chamberlain, ſheriffs, bailies of burrows, baronies, or other 


ſuch 28 


Hts, 
and 


A « ſpiritual judges, if it effeirs to them.“ The recourſe from theſe ordinary 
* ſudges, is determined in theſe words: If the judge refuſe to do the law even- 
ron , the party complainand ſhall have recourſe to the King, who ſhall ſee rigor- 


aken « ouly puniſhed ſik judges, that it ſhall be example to all others.” The ſtatute 
tons al clears what is meant by doing the law evenly, dig. That but fraud or guile 
« they do full law and juſtice.” 


ver aug = | : „ 
pic IV. By this ſtatute it is clear, that whatever the courſe of the final determina- = * -- I 
ts en of proceſs were before in Parliament; yet both king and Parliament . ** 
ſſion then determine, that it was for the common profit of the realm, that bills of A... -- a-- 


| the complaint may not be determined by the Parliament, but that they be determi- 72 7 ,, 
pat. ned and executed by the judges ordinary of the courts which then were: As firſt, e 
pro- The juſtice-general, who had an univerſal. juriſdiction, both civil and criminal PE on eee 
lever through the whole kingdom, and held juſtice-airs through the country twice in A , 
th me year, Parl. 1440, cap. 5. once on the graſs, and once on the corn, Parl. e Pa 2 | 
fon 1483, cop. 94. the chamberlain's juriſdiction is alſo univerſal, in relation to the -;- .: -- . 42 4-8 
veral towns, „ That their common goods be obſerved, and kept to the common profit - 7 7 1 cM 
have of the town, to be ſpent in common, and neceſſary things of the burgh, by << © oy 2 1 
nter. © the advice of the council in the town, and deacons of crafts, where they are, 3 „ 3 $ 
© and inquiſition yearly to be taken in the chamberlain-air, of expences and diſ- , -. e e 4,4 
1 de- © politions: of the ſame, and that all tacks ſet thereof for longer than three years, A eee 2 
nds © thereafter be null,” Parl. 1491, cap. 30. The juriſdiction of the juſtice- gene- 2 . . 
rd of nl was reſtricted to criminal cauſes by ſeveral ſtatutes thereafter; and the cham- e e, 22,594 
what berain and juſtice-airs came to be in deſuetude, as now the whole office of the g 
ations A chemberlain is neglected. 8 —TW rem . Ze e: Pg 
y 7% . | . | 5 2 cr L. A 
abliſh V. By this ſtatute of K. Ja. I. There is recourſe to the King, but not for al 72,277 ö 
t, for bring the ſentences of the judges- ordinary, but for puniſhing of them, if they **7<©-2- = 24-22, 
nent; bed not adminiſtrate juſtice © without fraud or guile ;” which can go no further ＋. ir Seth 


encis ban manifeſt and palpable injuſtice againſt law, which doth always infer fraud 4-3 2 - 4-24. 
_— 


eile, ity be of different judgments, unleſs there be corruption by bribe, or bials: o- cee. 
d belt MW ticriwiſe no man but a beggar, or a fool, would be a judge. b 

Eng- VI. Albeit the ſaid eſtabliſhment mentions only recourſe to the King, for puniſh- 

2, and ment of the malverſant judges-ordinary ; yet the ſtatute of the ame King the next 

ro year, Parl. 142 5, cap. 65. erecteth the Seſſion, to which the laſt reſort was to be 

ce the 
nul and expences.“ The act is in theſe terms : © Our Sovereign Lord the King, 

n ande with confent of his Parliament, has ordained that his Chancellour, and with 

5. He bim certain diſcreet perſons of the three Eſtates, to be choſen and depute by 

jerech AY our Sovereign Lord the King, ſhall ſit frae then furth, three times in the year, 

s then where the King likes to command them, which ſhall knaw and examine, 1 = 
»urt d conclude and finally determine, all and ſundry complaints, cauſes and quarrels Kerns . wy £4 
: r . : 535% ͤ g, 

y be determined by the King and his Council.“ r e 
VII. By this ſtatute it appears, that, before the eſtabliſhmeſt i the former ; 


a - < as — 927 2 , * r 
— N — a n 
» * * —＋?Ib... ww] + * 
r —— n * * 0 
2 N 1 >a) = 8 r CW. 5 Fa) * "a g 
> \ r 70S, „ py * 7 & v4 . ns OD 


. ä 
WOE fig yt e — 8 


— 
— 
£2 
= 
= Ip 
D 
[= 
—. 
Y 
O 
AY 
7 
-- 
— - 
O 
OD 
— 
ö 
+ 
N 
a 
H 
Cd 
x 
O- 
ny. 
> 
O 5 
= af 
4 I 
© 
2 
M 
_ 
O 
as. 
— 
— 
D. 
m4. 
*2 
8 
= 
D 
pug 


K 


DS es 


m —— — e ̃ —— , toner n 


1 n «4 CY af * 
88 n — 


Mr, all cauſes might be determined by the King and his Council; ſo that the 
ges had their option, to purſue either before the judges, or before the King 
nd his Council. But that wiſe King found this an unſupportable burden for the j 


g, and inſufficient for the ſubjects, the King's Council following his court, 
6 V | | and 
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and to neither being certain when to be found, | nor able to determine al 
that might come before them, even in the firſt inſtance, did ee 
cauſes, to be firſt determined by the judge- ordinary, conform to the 0 


Tit.! 


| ex t 


| « he CO! 
rdan 1 


1m{1n ate 


ſtabliſhment. But nothing being thereby provided 5 elite XIII. 
verſation of the judges- ordinary erer by this S the M, in tin 
with power finally to determine all complaints, cauſes and uarr % . ereclel « phat! 
be determined before the King and his Council, to wit at 15 5 A bes, 
eſtabliſhment; whereby there was only recourſe to the King himſelf 1 _ 
tion of his Council, and only upon complaint againſt the judg es: out men «« juſtic: 
therefore theſe complaints are committed to the Seſſion only, to be 50 ay dilato 
termined by them, without mention of any recourſe from them t nally a « them 
Judicature, whereby they were judges in the ſecond inſtance b eg This f. 
VIII. This Court was called the Seſſion, becauſe it was Sy ſit at ſuch lament, 
as the King appointed, but was not te follow his Court, as his Council Kid s Fol 
Nor to go through the kingdom as the juſtice-general, and chach der kin wy ao 
that title it was alſo diſtinguiſhed from the eccleſiaſtick courts, which „5 
conſiſtories, where the judges did ſtand in adminiſtring juſtice. """ oe 
IX. But the power of the Lords of Seſſion, is cleared and enlarged by K. 5 
2. Parl. 1457, cap. 61. whereby it is again put in the option of parties 7 ani 
ſue before the Lords, or the judges- ordinary, in theſe terms: * And th 4 ” J. 
complainand to have full freedom to follow their actions before the Kale * Set 
or their ordinary judge:“ but if the queſtion concern fee or heritage, a i = 
the matter of poſſeſſion only, © The Lords ſhall gar the ſheriff 8 the _ 
to the lawful poſſeſſion, and recognoſce the lands in the King's hands by Wh 
if there be no queſtion of right, but only of poſſeſſion; © The judge-o F _ 
« ſhould only judge thereon for a year after that act *” And by 12 0 : rr 
of the ſame Parliament, the manner of bringing cauſes before the Lords ; XVI 
termined thus: „ The ſheriffs of the ſhires where the faids Lords ſhall fi beef 
4 be warned to proclame in ilk ane of the places, three months before the F _y 
3 on; and if any perſon has any action to follow, he ſhall wairn them to pull « 0 
« to the King's chapel, and raiſe ſummons, upon fifteen days at leaf „ Tank, 
© citation 3 and if any action pertaining to the ſaids Lords knowledge, be conll Zap 
« nued in the time of the Seſſion, in the ſhire where the Seſſion fits 1 an oF = 
: 1 ſons, theſe perſons to be arreſted forthwith by a macer, and : ſtice . wy «he 
5 1 i e as Bo 3 w_ 4 on cauſes pertaining to the knowledge of d Ta : 
| Lords, ſhall be utterly decided | _— 
«*lof appellation to the King or ſes runes by em, but Wy n AL 
But by the next act, vz. the 63d of the ſame Pa I. anno 7 K gs 
Cälared, 1 That the time of the Lords 1 5 was but bort a 1 1 al io 
ture in ſeven years not to come again to them;“ whereby it * evident, tall «: Tan 
nn time nor place c fitting, when and where it was 3 8 ho 
end, nor the continuance of thei OW go e 
a RY; at the e 155 {ons in authority were ſettled, but both we a fon 
Ts ; Put in the reign of K. la. III. the Par 146 JJ arhan 
eſtabliſhment, and parties Pg ordained © to NS gell 4 moe 2 0 HY 
4 of temporal lands,” which there are named to he “ the 9 5 Gert ſen f "ey 
2 ards, bailies, and barons, provoſt and bailies of burrows ; and if they fail . 
him, he ſhall come to the King, and his Council; or, if the judge do wwrol ho ch 
in adminiſtration of juſtice, the party ſhall alſo come to the Kin 5 his Col a 
i * get ers 33 me judge-ordinary - who, if 115 Roe he het "kg 
, {nail be put therefr if ; 
40 ms for ever, if 0 be not 5 pears, Ihe eee 125 the W 758 
II. In this ſtatute there is no mention of remeiding t! | Toy 
a: - s ren g the party leſed ; but nt 
the contrary, if he get juſtice duly executed, and Mminiltrate to bim, ce he ml ba, 
| ( 1504, 
E dept 


'* This clauſe is not found in the a& of Parliament, 
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« be content :” ſo that the final determination of the judges-ordinary, is thereby | 


XIII. And by the ſame K. Ja. III. Parl. 1471, cap. 41. it is ſtatute, „That 


« whatſoever judge and doom given be falſed and gainſayed, by any of the par- 
« ties, and thereafter diſcuſſed in the Parliament ; if it happens the doom to be 


« juſtice-air, where the party defendant may take ane or mae other exceptions, 
« Jilator or peremptor, as they follow in order; but it fall not be leiſume to 
« them, to take any exception that they permitted or let paſs by, at that time.“ 
This ſtatute alters the firſt eſtabliſhment in bringing exceptions before the Par- 
lament, but does not appoint the cauſe to be determined by the Parliament, but 
to be remitted to the juſtice-general. 


« on of juſtice in civil actions and complaints, through all the realm, it is ſtatute 
« and purſue juſtice, and that the ordinar hall miniſter them juſtice without 


« of juſtice, the party ſhall come and pleanzie to the King and his Council upon 
« the judge, and likewiſe on party; and in that caſe they ſhall have ſummons 


Council, and there have juſtice and reformation.” 


XV. By this ſtatute it is clear, that the eſtabliſhment by the Seſſion was alter- 
ed, and returned to the King's Council: but there is no mention or proviſion of 
any remeid againſt ſentences of the King and his Council. | : 
XVI. But the ſame King, in his Parl. 1487, cap. 105. ſtatutes, © That all civil 
« actions, queſtions and pleas, moved between whatſomever parties, be determi- 


„ ced, called nor determined before our Sovereign Lord's Council, except alle- 
„made be kirk-men, widows, orphans and pupils, actions of ſtrangers of other 
or where the officers are parties themſelves,” 


ſtood of the Privy Council; the firſt mention whereof in the acts of Parliament, 
is in Parl. 1 489, cap. w_ | 5 | FE e | 
XVIII. By King James IV. in his Parl. 1503, cap. 58. the King's daily Coun- 


cih, ſo called in diſtinction to the Privy Council, * is ordained to fit continually in 


Parliament, ; 8 ) 
XIX. The recourſe that was before from the judges- ordinary to the King and his 
Council, or to the Seſſion, was by way of complaint, wherein, if juſt ground was 


* ſion had.” And fo their decreets became final, without appellation to King or 


doom was given and pronounced, it he would appeal, might not remove out of 
the place he ſtood in, nor adviſe with any man, and behoved to aſſign a reaſon 
of his appeal, and proteſt for more reaſons ; but he had not any time of delibe- 
tation, whether he would appeal or not. This was remeided by King James IV. 


deputes, the party appealing was to come within fifteen Gays to the Juſtice- 


« in time thereaſter, where any brieves pleadable happens to be followed, before 


L determined for the party follower, baith parties ſhall paſs again to the next _ 


XIV. By the ſame King in his Parl. 1475, cap. 62. Anent the adminiſtrati- 
« and ordained, That all parties complaining, ſhall firſt paſs to their judge-ordinar, 


„partial means or ſleuth. And if the judge fails in his office and adminiſtration 


« hath on the judge and on the party, to compear before the King and his 


© ned and decided before their judge-ordinar, ſua that na action ſhall be dedu- 
* narly actions pertaining in ſpecial to our Sovereign Lord, actions and complaints 
* realms, and complaints made upon officers for fault of execution of their office, 


XVII. All that hath been formerly ſaid of the King's Council, 1s not under-- 


Edinburgh, or where the King makes reſidence, or where it pleaſes him, to 
* decide all manner of ſummons in civil matters, complaints, or cauſes daily, as 
* they ſhall happen to occur, and ſhall have the fame power as the Lords of Seſ— 


found for remedy, the party and judge-ordinary were called to anſwer. But be- 
guſe in France and other nations, appeals were in uſe; therefore King James I. 
Introduced appeals, Parl. 1429, cap. 116. The terms uſed to ſignify appeals is, 
falling of dooms, in a very rude and peremptory way; whereby a party, when the 


and the matter and order of appeals is clearly determined in his 6th Parl. anno 
303, cap. 95. If the appeal be from the ſheriffs, ſtewards or baillies, or their 


« Clerk, 
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« teen days thereafter, the party that falſes the doom ſhall come to the clerk of je 


e perſons, more or fewer as pleaſes him, whilk ſhall have power as it were In 
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«. clerk, and preſent his proceſs of the falling of doom, and, with advice of Ou 
Sovereign Lord or his Juſtice, there ſhall incontinent thereaiter be ſet a jygj, 
ee air, for the diſcuſſing and ending of the {aid doom falſed : and if the ſaid Goon 
« he falſed in the juſtice-air, or it there be any other brieves pleadable preſented 10 
« the Juſtice, and in the purſuit of them happens the doom to be falſed, within fl 


« giſter, who ſhall ſhaw the ſame to the King, who ſhall depute thirty or fory 


« a Parliament, to decide and diſcuſs the ſaid doom. And if the appeal be from 
<« the bailies within burgh, the party thall likewiſe come to the chamberlain, why 
ce ſhall ſet a court of the four burrows upon fifteen days, and make the ſaid dog 
© to be diſcuſſed. And where there is an appeal from a freeholder to any imme. 
« diate ſuperior of that court appealed from, he ſhall ſet his court upon fitee 
« days, and make the ſaid doom to be diſcuſſed. And if it be falſed in the fa 
« court of four burrows, or in the ſheriff-court, to have ſiklike procels to th, 
© court immediately ſuperior.” Ss | . 

XX. Here is no mention of any appeal from the King and his Council to the 
Parliament, but only from ſheriffs and bailies of royalty and regality to the jy. 
ſtice. And if there be an appeal from the juſtice, in the ſecond inſtance of thy 


which was appealed to him, or in the firſt inſtance of proceſſes begun befor pe 
Pam, the diſcuſſing of that appeal from the juſtice, is to be by perſons nominate > mind 
by the King, who are declared to have power to determine as it were “ in a Par, ot rep 
« lament ;” which mult alſo be done in the appeals from the court of the four bothing 
burrows, or from the chamberlain in the ſecond inſtance upon the decreets of i & 
burrows. Neither is any appeal to be diſcuſſed by the daily Council, who are o-. nd {om 
ly to determine ſummons in cauſes civil begun before them, wherein they hae $1 
the ſame power as the Lords of Seſſion had; from whom there was no appeal iſ: ting, 
to King or Parliament. ES: 5 JZ RB Pm 
XXI. This is the full and juſt account of the manner of diſcuſſing all ch, that 
proceſſes, from the 2d Parl. of King James I. anno 14.24, till the 5th Parl. of King and 
James V. anno 1537, cap. 36. at which time King James V. having inſtitute tand 
College of Juſtice before, the ſame was then ratified and eſtabliſhed in Parla- the c 
ment. The tenor of the inſtitution is thus, “Concerning the order of juſtice iſ verſo 
«: becauſe our Sovereign Lord is moſt deſirous to have a permanent order of j. ſpeci; 
«* ſtice, for the univerſal well of all his lieges ; and therefore intends to inſtitu H will | 
a College of fourteen perſons, with a Prefident, to fit and decide upon A, (4,11 
actions civil; and the Lords are to fit conſtantly at Edinburgh, and to be {won for, 
© to miniſter juſtice equally to all perſons, in ſuch cauſes as ſhall happen to com innoc 
© before them; with ſuch other rules and ſtatutes as ſhall pleaſe the King's GracM* yer k 
to make, and give to them for ordering of the ſame : providing always, that & taxes 
the Lord Chancellor, when preſent, ſhall have vote, and be Principal of the fav there 
e Council: and fiklike, other Lords as ſhal} pleaſe the King's Grace to join “ them 
ce them of his Great Council, to have vote, fiklike to the number of three d and 
four. This conſtitution the Eſtates of Parliament approves, and has choſen the, they 
6. perſons named after that act, whole proceſſes, ſentences and decreets, ſhall hav be fr 
* the ſamin ſtrength, force and effect, as the decreets of the Lords of Seſſion ha he n. 
in all times bygone.” The ſame King, in his 7th Parliament, anno 1 540, ch Tbis a 
93. „After his perfect age of twenty five years, with the advice of the Eſtates June, - 
e ratifies and approves, for him and his ſucceſſors, the inſtitution of the ſaid Coin the | 
« lege of Juſtice, to remain perpetually for the adminiſtration of juſtice to all tieMkoes nc 
_< lieges of this realm, and to be.honoured ſiklike as any other College of Juſt paſſed. 
« in other realms. And attour, gives and grants to the Preſident, Vice- pte XXY 
« dent and Senators, power to make ſuch acts, ſtatutes and ordinances, as th*Miſtic ſub 
« {hall think expedient, for ordering of proceſſes and haſty expedition of J = 
ieee. 5 . \ 


XXII. I 


duction 
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Our XXII. By this inſtitution of King James V. this judicatory hath been ever ſince -7 
Ice, | Ned the Seſſion, or College of Juſtice ; and the members thereof have frequent- 
„n been called the Senators of the College of Juſtice, or Lords of Council and 
90 112 becauſe they have all the authority and powers of the Seſſion inſtitute 
fl. „ king Fam. I. or of the daily Council erected and regulated by King Jam. III. 


Bir. . 
= It is a great miſtake in ſome, who pretend, that the Seſſion at firſt was 


committee of Parliament, becauſe it bears * the Chancellor, and with him cer- 


ron WM. tan perſons of the three Eſtates ;” but they advert not to the words that fol- 
Who, 01%. to be choſen and depute by our Sovereign Lord the King.“ And 
von 1 oe alſo are miſtaken, who think, becauſe the King, with advice and conſent 
e. be the three Eſtates, did chuſe the firſt nomination of the Seſſion, that therefore 
5 ny total nomination muſt be by he King alſo with conſent of the Eſtates ; for 
a s 


the conſent of the Eſtates ; and yet often the King acts with conſent of the E- 
tes, ſome things which he might act by his own particular authority, and 
Which require no ſtatute, but for the greater ſolemnity, and ſatisfaction of the 
kingdom. a 


lore lege of Juſtice in the ſaid Parliament 1537, cap. 68. intitled, The King's good 
* « mind anent the Lords of Seſſion,“ is not an act of Parliament, becauſe it does 
Ar 


ot repeat the words of the conſent of the Eſtates or Parliament ; which imports 


nd ſome only the Eſtates, and ſome only the Lords of Articles. 


ting, charge, command, or defire the Lords to do any thing otherwiſe in any 


nothing : for whatſoever is recorded amongſt the acts of Parliament, was certainly 
with conſent of the King and three Eſtates, tho' ſome bear only the King, 


XXV. By this act the King promiſes, « That he ſball not, by any private wri- 


« matter that ſhall come before them, but as juſtice requires; or to do any thing 


hat nomination was a part of the firſt inſtitution, which, being a law, required 


XXIV. Some alſo may imagine, that that part of the inſtitution of the Col- 


cu that may break ſtatutes made by them: and that he ſhall authoriſe, maintain 
Kine nd defend their perſons, lands and goods, from all harm, wrong and hurt, 
: i *and injury to be done to them be any manner of perſon : and who does in 
arlis 


the contrary, ſhall be puniſhed with all rigour. And becauſe they preſent his 


ftics „ perſon, and bears his authority in doing of juſtice, that he ſhall have them in 
J ſpecial honour and maintenance, and ſhall give no credit to any man that 
„ * will murmure them, or any of them, by doing wrong or inhoneſty ; but they 
n 1 


* ſhat] be called before him, and gif they be found culpable, to be puniſhed there- 
* for, after the quality of the fault and demerit ; and if they be found clean and 
innocent, the perſon complaining ſhall be puniſhed with all rigour, and ne- 
* ver have credit with him again. Likeas, he exeems them frae all paying of 
taxes, contributions, and other extraordinar charges, to be uplifted in any time 
" thereafter. And grants to them, that gif any perſon diſhonours and lightlies 
them, or any of them, any manner of way, that they command and charge, 
and put the perſon or perſons in ward in any of his caſtles they pleaſe, till 


Won 
come 
Jrace 
that 
e ſaid 
In t0 
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n the. they have made ſatisfaction of the fault, at the Lords conſideration, if the fault 
bare be ſmall and injurious ; and gif it be great, till the King be advertiſed, that 
1 hg he may cauſe the ſame be amended, and puniſhment made thereof as effeirs.“ 
cc bis act bears to be ſubſcribed by the King, at the caſtle of Stirling, the 1oth 


ſtates 


coe the books of Council, with the ſtatutes made by the Lords of Seſſion; which 

lte os not import, that it was not ſigned as other acts of Parliament when it was 

utc — ; — . 

PI XXVII. The privileges of the College of Juſtice have been confirmed by all 
Wl ſubſequent Kings and Queens, and, without doubt, will be confirmed by their 

of jt preſent Majeſties in this current Parliament. 


XVII. The Lords of Seſſion are declared to be judges competent to the re- 
ion of infeftments, albeit confirmed in Parliament, Par!. 1 567, cap. 18. They 
_ 6 Z are 


1, by 


Jure, and of his reign the ninteenth year, which was in order to put the fame 
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are alſo declared judges in interpretation of acts of oblivion, Parl. 158), cap, 
And it is declared, that nine ordinary Lords are ſufficient at the Pronouncing of 
ſuch decreets and interlocutors, as in all other cauſes, ibid. which alters the aun 
in their inſtitution, that requiring ten. 
XXVIII. It is implied in, and neceſſarily conſequent from the office of the 

Lords, to interprete all acts of Parliament, without which they were not Capable 
to determine all civil cauſes: they muſt alſo interprete the decreets of all Courts 
produced before them, as the titles or intereſts of parties, or means of probal. 
on, in ſo far as they are adduced in the ſaids cauſes, without exception of decrees 
of Parliament: which interpretations have no other effect but in relation to the 
ſaids cauſes, without prejudice to other judicatories, to interprete the ſame 3 
they are convinced, os 

XXIX. By the 59th act, Parl. 1661, the Lords of Seſſion are declared to be the 
only proper judges, in diſcuſſing the validity or invalidity of infeftments of his My. 
jeſty's property, or any other infeftments, which may not be diſcuſſed nor deci. 
| ded in exchequer, neither by way of exception, action or reply; reſerving alway 

to the exchequer to judge in all other buſineſs concerning his Majeſty's rents and 
caſualities, as they might have done before the year 1633. This act, tho it ben 
to be an explanation of the 18th act, Parl. 1633, anent the exchequer; yet in ef. 
fect it is an abrogation thereof, ſtating the power of-the exchequer as it was before 
- the laid act 63 CCC 1 
XXX. The Lords of Seſſion are declared the King's great conſiſtory, Parl. 1609 
cap. 6. which is only in relation to advocations from the Commiſſars, or reduct. 
on of their decreets; but they are not judges in the firſt inſtance, in confirmation 
of teſtaments, or in the matter of divorce. They are alſo declared judges in the 


Tit. 


aſcerta! 
ty, it n 
more e 
kind ol 
their ri 
had gr 
eſt, ani 
probab 
reaſons 
ence al 
and vel 
t0 be 
conſans 
as ther 
and pa 
were C 
ling th 
fiſt fur 
were n 
ing no 
lemn j 
pleader: 
dubious 
them t 
laſt reſi 


M 


preſentation of miniſters, os to the pactions of miniſters with their patrons, whe- Wl xx5 

ther they be ſymoniacal or not, Parl. 1612, cap. ]. ns oanſt t 
i EE 0 : HE i 8 

VXXXI. After the inſtitution of the College of Juſtice, all appeals, or falling of WM who w: 

dooms, did intirely fall in deſuetude and ceafed ; and in place thereof, came ad: theſe re 

vocations of proceſſes from other courts, ſuſpenſions of their own decreets, or of Wi was r 

theſe of other courts, and reduction of their own decreets, or of the decreets of dat the 


inferior courts, and of all other rights; whoſe forms became fixed and known, 
And there is (w:7þ ws) no other term or tenor of action, by way of nuliity, com. 
plaint or review, which have been introduced in other countries, by the in potti- 
nity and obſtinacy of parties, when they had loſt the benefit of appeals ; which 
were the ordinary remedies for ſuperior courts to rectify and redreſs the {entencts 

interlocutory or definite, of inferior courts. gs 1 
XXXII. When appeals were in force, they had no effect after parties did ac 
quieſce in the ſentences of judges, interlocutory or definitive, which was necellary 
for that great intereſt, the final ſopiting of pleas, and aſcertaining of rights: and 
therefore, by the Roman law, appeals were not competent, not being brought i 
within ten days after the ſentence appealed from ; for then parties were preſumed 
to acquieſce in the ſentence praſumptione juris et de jure, unleſs a clear ground fot 
reponing them were inſtructed, as death, captivity, ſickneſs, or the like. Andif 
they did not bring in their appeal to the judge appealed to, within thirty days a 
ter their appeal, they were in the ſame way underſtood to have paſſed from tie 
appeal, and to have acquieſced in the ſentence : - yet they had recourſe to a ſupe- 
rior judge, upon nullity of the ſentence of the inferior judge, but not up 
injuſtice : yea, appeals were not only from interlocutory, or definite ſentences, but 
from acts of execution thereof. But our appeals had no time in proponing them, 
but behoved to be inſtantly, and had only fifteen days to bring them to the coul 
appealed to. NED : | f 4 
XXXIII. Tho' appeals were very univerſal, and are yet retained in our char 
aſſembly, (the order thereof in caſe a laick purſued an eccleſiaſtick is preſcribe 
Parl. 1426, cap. 87.) becauſe they have no conſtant and continued ſuperior ), 
dicatories, from whom they might procure advocation, nor 1s their * of mY 
- | aſcertain 
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aſcertained, to be ſo long as were neceſſary (even) for appeals; yet, without vani- 
it may be faid, that the order inſtituted by King James V. hath introduced a far 
Care excellent way, in the remedies of Jaw for obtaining juſtice, than by any | 
kind of appeal. For appeals did frequently ſtop the courte of juſtice, and had 
their rife from the prejudices and patſions of parties, and their litigiouſneſs, and 
had great inconveniencies; for parties are ordinarily biaſſed by their own inter- 
eſt, and when they have advice of their lawyers, and have heard them plead 
'obable and favourable alledgeances, they are apt to truſt their opinion, or their 


ence and bonour oblige to be ſignally juſt, juſtice being their peculiar character: 
ind yet parties, upon the moſt mean and remote conjecture, will apprehend them 
o be carried another way, tho' they have remedies againſt any juſt ſuſpicion from 
confanguinity, affinity to parties, or any intereſt in the cauſe, which might bi- 
ok them. And parties, when they loſe interlocutors, are frequently in fervor 
and paſſion, and therefore interpoſe appeals, which after ſome time, when they 
were cooled, they would not have propoſed ; but being engaged, and ſuppo- 
ſng they had offended the judges appealed from, they were not willing to in- 
at further before them. And, on the other part, tho' judges appealed from, 


el. were not obliged to fiſt proceſs, unleſs the caſe were at leaſt dubious, (import- 
ore ng no injuſtice in their ſentence, but requiring the higheſt {kill in a more ſo- 
kmn judicatory, where ordinarily there were more experienced judges and 

00 pleaders) yet becauſe they were cenſurable, if they refuſed to ſiſt proceſs in a 
c. WY cubious caſe, they were apt to eaſe themſelves of litigious perſons, by ſending 
10n them to the ſuperior court, and ſo from court to court, till they came to the 
the laſt reſort. „„ 5 . 5 
he- XXXIV. How much more rational and convenient is it, that the reaſons a- 

WE cif the ſentences of any court, ſhould be preſented unto the ſuperior court, 
2 of WW who were not offended nor ſuſpected? For they, by conſidering the relevancy of 
ad. theſe reaſons, and by production of the proceſs, ſeeing that the caſe truly is, as 
ri was repreſented in the reaſons, do advocate or call the proceſs from that court, 
s of Whit the reaſons of advocation may be heard and determined before them. And 
00. et this remedy hath no place after a definitive ſentence ; for then the only remedy 
o. by ſuſpenſion, where the reaſons and verifications are conſidered before the 
rtl- Wo fuſpenfion paſs and ſtop execution. But yet, tho' ſuſpenſion be refuſed, and 
nich that execution goes on, reduction is competent upon nullity of any decreet or ſen- 
nch tence ; and, upon material juſtice, which doth not always import iniquity of the 
other court, becauſe the caſe might be ſo dubious, that neither fide can be eſteem- 
dae. Medea wilful and fraudulent iniquity, and yet may be over-ruled by more full con- 
e (tary WW fideration upon the debate of the more eminent Judges and lawyers, 
and XXXV. Our cuſtom doth allow no court to advocate cauſes but the Seſſion, 
ht u bo therefore advocate in many caſes, where they can not determine the cauſe, 
umed Abu only the reaſons of advocation; and ſo they advocate from all the criminal _ 
d tot courts, and have oft advocate from the juſtice-general, when that court was in 
\ nd it cn: perſon, as if the matter in queſtion were not competent to his juriſdiction, 
ys . Nas not being criminal but civil, or as being in the prohibited degrees of afhnit 

the Nor confanguinity to either party, or as intereſted in the cauſe, or as having ſhown 
ue enmity againſt the party, or as having ſhown partiality. So the Lords did advo- 
ufo e a caule of theft from a ſheriff, and remitted the ſame to the juſtice-general. 
6, ba And if they advocate from any criminal judge, they do either remit to the juſtice- 
* general, or name another as ſheriff or bailie to determine that cauſe advocated, 
0 


0.21. 1666, —— contra Sheriff of Inverneſs ; yea, they did ſuſpend and review a 
Kreet of aſſythment of the juſtice-general, as being meerly civil for damage, and 
wing nothing in it of puniſhment, Decem. 16. 1664, Innes. 5 
XXVII. The Lords do advocate from any of the commiſſaries. And albeit the 
ommiſſaries of Edinburgh have a ſuperiority over the other commiſſaries, and ma 
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reaſons, more than the deliberate ſentences of indifferent judges, whom conſci- 


duce their decreets, and all of them have peculiar powers, which the Lords 
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any admiralty: and when the judge of admiralty did that which is only compe 


frequent. 


XXXIX. Yea, the Lords may, and ſometimes muſt ſuſpend decreets of Pur 


552 Iuſtitutions of the law of Scotland. Bock hy 


cannot judge in the firſt inſtance ; yet they can judge in the 2d inſtanc 
vocation, ſuſpenſion, or reduction, even in their peculiar cafes, but ſo 


e by zh. 


28 tor, 


mit to themſelves, either ſimply or qualifiedly, direfting the point in Queſtign 


They do alſo. reduce the decreets of inferior commiſſaries immediately, or the 10 


inferior commiſlaries. | 


XXXVII. The Lords do alſo reduce the decreets of the high-court of adhy. 


creets of reduction of the commiſſaries of Edinbur gh, reductive of the decreets q 


ralty, and ſuſpend the fame. And alheit they cannot in the firſt inſtance Jud 


a maritime cauſe ; yet they can, in the ſecond inſtance, judge of the ſentence of 


tent ex nobili officto, they did cognoſce the ſame : and therefore the judge of . 


miralty having in the proceſs of adjudication of ſhips, appointed an act, heſye 
anſwer, for mutual probation; the Lords required him to proceed upon the ei. 
dences adduced, and to adjudge or aſſoilzie; and, becauſe he did not, they ad. 
vocate the cauſe from him, 
The like, Decemb. 17. 1673, Captain Stuart. But by the 16th act, Par.. 168.0 
advocations from the court of admiralty are diſcharged, and ſuſpenſions are 9 


June 12. 1073.; and July g. 1673, Captain C/. 


paſs only in preſentia in time of Seſſion, or by three Lords in the vacance; and any 
bill of ſuſpenſion or ſtop, is to be diſcuſſed upon the bill ſummarily, without x 
biding the courſe of the roll. It is alſo thereby declared, that the high-court d 
admiralty may review their own decreets and ſentences, which no other ordinary 
court of law can do, nor could the judge of admiralty have done it before; ne- 


ther 1s there before any mention of review in our law, but in the ſtatute appro. 
ving the judicial proceedings during the uſurpation ; wherein it is provided, tha 
the Lords may review the decreets of the commiſſioners for adminiſtration of ju 


ſtice, ſummarily, upon complaint, without ſuſpenſion or reduction, within the 
ſpace of a year of that act, or within a year of the majority of minors. 
XXXVIII. The Lords do judge the point of right, as to gifts given by hi 
Majeſty under his own hand, or by the exchequer, and likewiſe the gifts giv 
by the Lords of Privy Council, as of vacant ſtipends, which lately have bee 


lament, as when they are fulfilled, or when full obedience is offered and refu 


| ſed; and that either when there is no Parliament, or in the intervals betwerl 


Seſſions of a current Parliament; but they cannot ſuſpend /impiiciter, but on 


until the Parliament may determine. And, in anno 166 1, they did pals a bill df 


ſuſpenſion of a decreet of Parliament, -upon this reaſon, that the decretl 
contained in the decerniture, a perſon who was not in the libel, proces, no 
citation, and yet was not decerned upon notoriety, without requiring citat! 
on; which being repreſented to the Earl of Middleton then commiſſioncr, as be 
ing an encroachment upon the Parliament, he was deſired by the Lords to con 
and hear the diſpute, which he did, and was well ſatisfied, ſecing it was only! 
ſuſpenſion till the Parliament ſhould determine. oe 
XL. By this courſe parties are not excluded from remeids of law, upon theit & 
quieſcence, and not quarrelling for ten days; or, upon their not inſiſting within j 
days, as was in the moſt favourable appeals ; but they have far greater latitul 
to redrels themſelves. Yet acquieſcence in the decreets given in the outer-houl 
in foro contradictorio, if the decreet be orderly extracted, makes them as eficcil 
al as if they did proceed upon diſpute 77 fpraſentia; becauſe, upon conſignati 
Of a dollar as an amand, to be forfeited to the poor, if the party be found 10 
litigious *, or upon a bill to the Lords, any point may be repreſented and den 


mined by them all : for, if any ſuch diſtinction were made of decreets in j# 


it were impothble for one court to determine all the pleas of a nation; and oy 
5 | | | . | 0 


Parties, upon conſigning a dollar, might inſiſt that the Lord Ordinary ſhould take the cauſe to 
Pee below, 5 03. F. e. Ph 8 
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re this acquieſcence is much more favourable, juſt, and convenient, than theſe 
Te xcquie{cences, which exclude remeid, where appeals are in uſe. | 
* XLI. If this courſe be compared with the former order, which we had by ap- 
Ge | 


cals, it will be evident how much more convenient it is: for moſt vailals in the 
kingdom, though they had courts, yet being vaſſals of a barony, they behoved 
19 appeal firſt to the baron-court ; and if they thought themſelves leſed there, 
here behoved to be a ſecond appeal, to appeal to the ſheriff; and if not redreſs- 


ag ea there, there behoved to be a third appeal, to appeal to the juſtice- general; 
A nd if yet unſatisfied, a fourth appeal, to appeal to delegates appointed by the King. 


Whereby every party might have different judges, as the King pleaſed, What 
expence of time and money benoved this procedure to require ? Whereas now 
there is immediate application to the Seſſion, by all, either in the firſt, or ſecond 
inſtance. . | | | 


XLII. There is indeed an act, Parl. 1. S. 3. Ch. II. c. 9. againſt advocati- 


xties do rarely inſiſt on that ground, knowing that it may come before the Lords 
at laſt; ſo the Lords do only proceed ſecundum allegata et probata : but if it were 
proponed, the Lords might not repel it, and the clerk of the bills ought to 
be ordered to preſent no bill for ordinary ſummons, where the ſum claimed ex- 
ceeds not 200 merks, unleſs it be in favour of the members of the College of 
Juſtice, whoſe privilege is not taken away by this act; for their attendance upon 
the Seſſion, exeems them from other courts *. 


which proceed by brieves out of the chancery, which can only be direQ- 
ed to, and ſerved by the inferior judges, ſuch as brieves for ſerving of heirs, 
brieves for ſerving relicts to terces; brieves for ſerving tutors of law; brieves of 
diotry for cognoſcing furioſity or fatuity ; brieves of diviſion of lands bruiked 
fro indiviſio by ſeveral heritors, except in the caſe of bankrupts eſtates, by the late 
at of Parliament; whereby, in caſe buyers be not found at a competent rate, 
the Lords are impowered to divide the bankrupt's eſtate, or what remains unſold, 
to be adjudged to the creditors. —_ „ V 

XLIV. The Lords do eaſily ſuſpend their own decreets in abſence, albeit they 
etweell 


at only ocher evidences in law. And albeit compearance be made, and the moſt litigi- 


bill oi 015 debate betwixt a major and a minor; yet they do reduce their own decreets 
gecter n re; not only when matters of fact then competent were omitted, but there 


is, 110 


ce Lords ſuſpend ſometimes, and more frequently reduce their own decreets 


as be pon compearance, by proponing new matter of fact, either emergent ſince the 
0 com lecreet, or truly come to the proponer's knowledge thereafter, although it was 
only eempetent to have been proponed in the decreet, if evidence be given, that it 


Was not dolose omitted, to protract the plea. Yea, the Lords do oft-times repone 


heir a barties againſt ſeveral certifications, they paying the expences of the parties delay- 
thin g cd thereby, and giving evidence of a rational excuſe, and that there was no fraud 
1atitudiy” the caſe, 8 . e . „„ 

l- ho *LV. If any complaint be made of the unwarrantable extracting of decreets 
effelu ers, or that they were diſconform to the interlocutors ; the Lords do ordinarily 
ignatil alin the decreet, if the alledgeance be relevant and inſtructed, and if it be que- 
id to b ned de recenti, even without ſuſpenſion or reduction. And the Lords do fre- 
d deu entiy, upon new application, reſume in conſideration, their former interlocutors, 
in fen upon the point of material juſtice ; whether in relation to the relevancy, or 


d theie 


fl e . do 


I 1 By article 16. of the regulations for the Court of Seſſion, P. 1672, cap. 16. it is appointed, that the clerks 


3 !2'et ſhall be anſwerable, that no ſummons be raiſed before the Seſſion for leſs ſums than 200 merks, 
i. cer ain caſes there mentioned, which are to be ſpecially referred to, in the Lord Ordinary's deliverance, 


to It 


E * '> . 
Me the ſummons procecds on a bull, 


ons for ſums not exceeding 200 merks, which were very fit to be obſerved ; -but 


XLIII. The Lords have no juriſdiction in the firſt inſtance, in thoſe cauſes. 


have proceeded upon probation by writ or witneſſes, or by preſumptions, and 


hath been no deciſion yet to exclude further reaſons and arguments of law: yea, 


ine probation, before the final ſentence be pronounced and extracted. The Lords 
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do alſo reduce their decreets in foro, upon reprobatures proteſted for, againſt th 
hability of the witneſſes, and the truth of their preliminaries, when at the ti ; 
of their examinations, reprobatures are proteſted for; otherwiſe parties are I 
ſumed to acquieſce in the witneſſes, and cannot reduce upon their inhabilit ; 
, SIE . ; h Y, Or 
upon the falſhood of their preliminaries ; but in no caſe can they reduce upon th 
falſhood of their concurrring teſtimonies. | 
XLVI. But the Lords have never reduced or altered their decreets upon alledge. 
ances, either in fact, or law, which were proponed and repelled therein; an; 
if they ſhould ſo do, there could be no end of pleas. For if they could alter th 
firſt time, by admitting that which they did repel, or by repelling that which | 
they did ſuſtain ; there is nothing could ſecure the leiges, but that they would 
1 return again to their firſt judgment, and back from that to the ſecond, without! 
| end; and thereby no man could, with ſecurity and confidence, call any thing hi 
| own ; therefore cuſtom hath io ſecured that point, © proponed and repelled,” thy 
it is an unbrangeable foundation of all the ſecurities of the nation. All nations hate 
been earneſt and anxious, that there might be a known termination of pleas, ei. 
publica intereſt ut fit finis litium; it would mar the quiet of any nation, if they | 
could have no rights, but what might be brought in queſtion ; but if there were | 
a ſentence attainable, which, without diſpute, might be opponed to all that might 
be ſaid againſt it, without another anſwer ; then might they ſay, hic murus a. 
Heneus efio. n 8 
XLVII. The ſtrongeſt objection that can be adduced is, That wrong can have | 
no warrant, and that it is againſt moral honeſty, to adhere to that which might 
be convinced to be materially unjuſt. But this bugbear will import nothing, 
when rightly conſidered: Can there be any doubt, but decreets with conſent of | 
parties, are more ſolemn and ſtrong than private contracts, which yet are liable 
to the ſame objections? It might be more ſtrongly objected againſt preſcription, 
whereby rights are cut off by the courſe of time; that the finding out of no e- 
vidents can recal, although thereby the right cut off, may be as evident as the 
meridian light: and in long preſcriptions there is no retreat upon pretence of 
fraud, either at the entry, or endurance of the poſſeſſor, if the poſſeſſion be not 
interrupted, All which is maintained, Ne dominia rerum ſint incerta, ne lis 
int aterne. And though ſome few may have prejudice by this neceſſary ſopi- 
ting of proceſs; yet, according to the Engliſh axiom, better a miſchief to a few, 
than an inconvenience to all. TT . | 
Divine authority aſſerts, that an oath interpoſed is the end of all ſtrife, eſpe- | 
cially when it is referred, or deferred by tne parties pleading ; and though the | 
cleareſt proof by writ ſhould inſtruct the contrary, yet the ſtrife is ended, Ls} 
eft ſepita, lis eft finita, res judicata pro veritate habetur, prefumpticne juris et c 
jure, which admits no contrary probation. A fixed cuſtom of a nation, 1s a com- | 
mon conſent of all and every one, and cannot be altered without the ſame com- | 
mon conſent, or by a law, wherein alſo the common conſent of all the common: | 
wealth is implied. eo ag 78 = x 
VXLVIII. This termination of pleas is not founded upon the honour and au- 
thority of the Lords of Seſſion, but upon the moſt eminent and evident common 
intereſt of the nation: and therefore, as an oath terminates pleas, though perju- 
ry were proved, yet the perjury may be puniſhed; ſo may the Lords of Seſſion, 
if they do by fraud, or wilfulneſs, give an unjuſt decreet, yet the decreet will 
ſtand ; and they will be the more tender of ſolemn decreets, that they cannot fe, 
duce them. It is not the Lords tenaciouſneſs for their honour and reputation 0 
their juſtice, that makes them ſtand to this : for, if a decreet be found nul 
through want of a neceſſary point, the Lords have (thereafter) frequently recall 
ed the ſame interlocutors, which they neither would nor could recal, except i 
the caſe of nullity, and yet the point of honour is alike in both. And they de 


of courſe hear, and conſider again, all alledgeances and decreets in abſence, 7 
N 1 9 caws 


ri. J The Authority of the Lords, &c. 555 


auſe both parties have not been heard, although the caſe hath been clearly e- 
roush propoſed and unanimouſly determined. | 
XIX. The reaſon why the Lords reduce decreets upon nullities, is, becauſe 
theſe points which infer nullity come not to be confidered, nor determined by the 
Lords ; but are to be noticed, and obſerved, by parties and lawyers. Ge 
L. There is another requiſite for termination of pleas, and ſecuring of rights, 
is, That decreets of the Lords in foro contradictorio, cannot be looſed nor re- 
Jaced upon alledgeances, which were competent before final ſentences, and were 
omitted, and not proponed. The reaſon of this is, becauſe litigious parties might 
draw pleas to a great length, by forbearing to propone all that they might pro- 
one in law, or fact, before ſentence, and might again ſuſpend upon new grounds, 
ind ſo make as many proceſſes and decreets as they could have defences ; where- 

| bythe litigious would overthrow the innocent, and the rich, the poor, by weary- 
ing them out, and making them unable to attain their right. This defence a- 
orinſt quarrelling decreets in foro, was accuſtomed only to be extended, for de- 
fence of decreets in the firſt inſtance by ordinary actions, but not in decreets of 
{yſpenfion : and therefore parties were accuſtomed to be abſent in the firſt de- 
crcet, and to ſpin out as many ſuſpenſions and decreets thereupon, as they could 
adduce, or pretend reaſons in law, or fact; and that, becauſe reaſons of ſuſpen- 
fon behoved to be inſtantly verified, and ſo as they got new inſtructions, the 
might raiſe new ſuſpenſions. To obviate which inconveniencies, the Lords, by 
at of Sederunt, in anno 1649 , declared that they would not ſuſtain reaſons. 


on that required a courſe of probation, becauſe theſe were not competent in ſuſ- 
penſions, to ſtop the execution of decreets, but by reduction, unleſs it had been 


after the decreet, and that it did appear by ſufficient evidence, that they were 
not dale omitted, they were receivable againſt decreets, as well in the firſt in- 
ſtance, as in the ſecond. And as for alledgeances in jure, ignorantia juris nemi- 


againſt ſtrangers, July 23. 1667, Hans Jurdan. Neither is it ſuſtained againſt 


upon an act before anſwer, as well as upon an ordinary litiſconteſtation, June 4. 
1074, Cockburn, Es 7 2 . 


on of pleas, and innocent, becauſe it takes no place where the omiſſion is purged of 


determined for the party-follower, baith parties ſhall paſs again to the next ju- 
* ſtice-air, where the party-defendant may take an or mae other exceptions dila- 
tor or peremptor, as they follow in order; but it ſhall not be leiſom to them to 
take any exception, that they pretermitted, or let paſs by at that time ;” where- 
by not only competent and omitted is eſtabliſhed, when it is abſolutely omitted, 
at even when it is omitted to be proponed in its due order: and ſo dilators are 
not competent after peremptors. Allo in the act of regulation competent and o- 
mitted is eſtabliſhed by act of Parliament, Parl. 1672, cap. 16. article 19, 

III. The authority of the moſt ſolemn ſentences of Seſſion being thus cleared, 


* Thi mon 
2 755 act of Sederunt not found. 


9 It, 


of ſuſpenſion, which were competent and omitted, either in the firſt decreet, or 
in ſubſequent decreets of ſuſpenſion ; which did not exclude reaſons of ſuſpenſi- 


in the firſt ſuſpenſion of a decreet in abſence: and if new inſtructions were found 


wm excuſat; and if parties do not employ ſkilful advocates, it is their own fault, 
and ought not to prejudge others, but competent and omitted is not ſuſtained 


the decrects of inferior courts, 2% nom eft copia peritorum, unleſs it did appear to 
be dl omitted in caſes obvious to every capacity, Tan. 31. 1677, Gard; 
Leb. 13. 1677, Baggat. But it was ſuſtained in a decreet in foro, proceeding 


LI. This defence of competent and omitted, is not only neceſſary for terminati- 


fraud; but it hath alſo been eſtabliſhed by the 4 1ſt act, Jarl. 1471, bearing, © That 
if any doom be falſed, and diſcuſſed in Parliament, if it happens the doom to be 


comes next to be conſidered, how far proteſtations for remeid of law, from the 
eſſion to the Parliament ought to be extended; that is, how far now there is law 
or cuſtom for extending ſuch proteſtations, and how far it would be to the com- 
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liament, for bringing proceſſes from the Seſſion to the Parliament, in any of al 


„ Parliament.“ | 
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mon benefit of the nation, by a ſtatute to extend the effect of ſuch proteſtata me | 
As to which, conſider, 1. That certainly there is no cuſtom for bringing cauſez x . cc 
to the Parliament on ſuch proteſtations, tho” the narroweſt inquiry were made, wr zu the 
by the records of Parliament and Seſſion. 2. There is no ſtatute, nor ag mn WT 


8 | pe, at 
the conſtitutions, or orders of government before related: for before the ere the | 


on of the Seſſion, it is ordained, that the bills of complaint be execute l lates, 
determined by the judges and officers of the courts whom till they pertain Md hat 
« law, vz. juſtice, chamberlain, ſheriffs, bailies, and ſpiritual judges ; ang if tie eious 
« judge refule to do the law evenly, the party complaining ſhall have recourſe to H ent de 
King, who ſhall ſee rigorouſly puniſhed ſik judges, Parl. 1424, cap. 45. alli what 
when the Seſſion was erected, their power is expreſſed in theſe terms, © That te ft to 
<« ſhall know, examine, conclude, and finally determine all and ſundry complains ind bee 
© cauſes and quarrels that may be determined before the King and his Cound! 0 the 
« Parl. 1426, cap. 65. 5 Whicreof 
LIII. There is neither expreſſion nor inſinuation in either of theſe conſtitut. LYT] 
ons, for bringing cauſes from the Seſſion to the Parliament, but on the contrary iſpnedy, \ 


That it was for the common profit of the realm, that bills of complaint may na an e 


« be determined by the Parliament, but that they be determined and execute Heat; ar 


« the judges-ordinar,” Yea, it is expreſsly ſtatute, Parl. 1457, cap. 62. «Thu ve re! 


«© all cauſes pertaining to the knowledge of the Lords, ſhall be utterly decidedicntenc 
« and determined by them, but any remeid of appellation to the King or the uled 
Parl! „ „%%% 62 1 cton, \ 
LIV. And when the daily Council was ſet up again, and appeals brought M giinſt 
and ordered, as hath been before ſhown, the laſt reſort was to delegates to here i 


named by the King, to determine as if it. had been determined in Parliament, le me 


without any mention of an appeal, or of a complaint to the Parliament, except ledgear 
once in relation to pleadable brieves, Parl. 1471, cap. 41. which yet doth ne ian 


bear, that the Parliament ſhould determine the cauſe, but that when an except. Y ſpec 
on was brought to be confidered in Parliament, it was provided,“ That iſſrdinar 
* ſhould return and be determined by the next juſtice-air,” which is wholly he- thin 
troclite from the order then eſtabliſhed. So that it cannot, with any congruity, Y tepc 
be otherwiſe interpreted, than when the juſtice-general being doubtful of an e real 


ception, referred it to the Parliament to be cleared, and whether any more exce- ene p 
ptions ſhould be received: for in the ordinary courſe, the King's Council hu LV! 


the ſame power as the Seſſion had, and ſo might determine without appeal to tet for 


7 


the King or Parliament; which was in relation to cauſes brought before the- de 
ſelves in the firſt inſtance; but there lay no appeal to them, as is clear by the [ates 
act ordering appeals. . W i Anc 
LV. There is as little ground of bringing proceſſes from the Seſſion to the 
Parliament, by the inſtitution of the College of Juſtice; for thereby the Senator 
of the Coliege of Juſtice had the ſame power and authority that the Lords of Sel- 
fon, and the daily Council had before; and ſo their final ſentences were ultimate, 
without appeal to King or Parliament, appeals then being in vigour and obſer- 
vance, but did abſolutely become in deſuetude and ceaſe, by the inſtitution of the 
College of Juſtice. Es VV PF 
LVI. Yet proteſtations for remeid of law are not in all caſes againſt law, but 
are ſometimes juſt and neceſſary, as when the Lords of Seſſion determine with- 
out, and beyond their authority and juriſdiction committed to them. But this b 
not peculiar to the Lords of Seſſion; for it is competent againſt the ſentences and 
decreets of all ſovereign courts ordinary, when they exceed their proper juli 
diction ; for no other court can redreſs what they ſo do, but only the Parliament 
And tho' the eſtates in the claim of right, did particularly declare againſt ap 
peals from the Seſſion, and did declare for proteſtations for remeid of law, (be 
cauſe ſome had attempted to appeal from the Seſſion) for proteſting againl 


the ſentences of the Lords, more than againſt the ſentences of any other F 
| | pren. 
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eme judge-ordinary; yet this being remedium entraordinarium, which hath 
© w 0 occurred in any memory, but of late, it is no wonder that in our written 
„d there be no mention of it. But of late, ſince the claim of right, many 
Pre made uſe of ſuch proteſtations, as if it had been deſigned, that ever 
of e, at their arbitriment, might thereby bring their actions from the Seſſion 
ere, the Parliament, which cannot be thought to have been the meaning of the 
e tes, ſeeing it were impoſſible for the Parliament, which ſitteth but ſeldom, 
in a hath no determinate time, to diſcuſs all theſe proteſtations, which every li- 
oa perſon might bring in: therefore, till the King and Eſtates of Parlia- 
to ent determine in what caſes ſuch proteſtations may warrantably be uſed, and 
A what caſes they ought to be puniſhed, as murmuring againſt the Lords, it 
at they ft to conſider and propoſe in what caſes the lieges may enſnare themſelves, 
lain Wind become liable to puniſhment for murmuring againſt the Lords, contrary 
vunci/ ſo the inſtitution of the College of Juſtice, and the authority and privileges 
thereof. | | UT Ren | | A 
ſtituti. LVII. Firſt then, This proteſtation is not an ordinary, but an extraordinary re- 
"trary, ney, which the Lords are not obliged to admit of in all caſes : and particular- 
jay not Jy, an extraordinary remedy 1s never to be allowed, where. an ordinary is compe- 
ute ent; and therefore is never to be allowed where the Lords, by their authority, can 
Tha ne remedy of law. In what cafes the Lords may give remedy againſt their own 
ecidei entences, hath been before expreſſed. Therefore ſuch proteſtations ought not to 
or the e uſed 2gainſt interlocutory ſentences, except declinators of the Lords juriſdi- 
fon, where they have not authority, neither againſt decreets in abſence, neither 
ght inWſcainſt decreets of ſuſpenſion, upon alledgeances not inſtantly verified; becauſe 
to be bere is a remedy for ſuch by way of reduction, without ſtopping execution in 
ament, ne mean time. And in very many caſes the Lords admit not exceptions, or al- 
excen i elgeances in the firſt inſtance, where they are not inſtantly verified, but reſerve 
th not be lame to another inſtance ; as in general declarators they refer many exceptions 
xcepti-Mio ſpecial declarators : and other alledgeances they reſerve contra executionem, as is 
"hat irdinary in adjudications, becauſe thoie only come to have a ſhare who adjudge 
ly he- ithin the year after the firſt effectual adjudication. The Lords are alſo very apt 
oruity, Wo repone parties againſt circumduction of the term, when recently propoſed, up- 
an ex: n reaſonable excuſes againſt contumacy, and upon competent evidence; or to re- 
exce- None parties holden as confeſſed to their oaths. " 5 


I. 


ation | 


il ball LI. And on the other part, there is no doubt that the lieges have right to pro- 
peal to tet for remeid of law, from the Seſſion to the Parliament, whenſoever the Seſ- 
them on determines beyond, and without the authority given them by the King and 


by the ſtates in Parliament; for they have but a limited juriſdiction. 


And therefore, firſt, No deciſion paſſed in Parliament betwixt party and party, — 
to the proceſs after cognition of the cauſe, ſhall be called in queſtion by any in- 
nators M eror judge, Parl. 1 587, cap. 39. This does not hinder the ſuſpending of the = 
of del⸗ecrcets of Parliament, upon obedience, by the Lords, when the Parliament is — 
timate ot fitting, which does nowiſe call in queſtion the ſentence of the Parliament. 1 
obſet⸗ . Thence it is alſo clear, that the Parliament may decide cauſes upon cognition _ 
of the before themſelves, which will not warrant parties to raiſe proceſs before the Par- | = 
pament, even in the firſt inſtance, as they do before the Seſſion, which muſt de- | 
, but mine every cauſe that is brought before them, but warrant ſhould be obtained 
with- en the Parliament for proceſſes to be decided before them, that no more may 
this b admitted than they ſee reaſonable, otherwiſe a great inconveniency would fol- 

o, that parties by intenting proceſs before the Parliament, might propone de- 
Mtors of the Seſſion in the ſame cauſe ; unleſs it were remitted to the Seſſion, 
l the Parlianient did in the reduction of the forfeiture of James Mood apparent of 
mngtoun, as appears by the fifth unprinted act, Parl. 1604; and thereby parties 
uo found themſelves to be moſt in danger, and to have leaſt right, might in- 
Ta proceſs before the Parliament, declaratory of their right, that the Seſſion 

Da might 


Tit. I 
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might not be in capacity to cognoſce the ſame, if there were not an antecedent wy 
| rant of Parliament for that proceſs. | 8 
| The Parliament of old did ordinarily name a committee of their number to le 


termine cauſes before them, who were called domin! ad qucœrelas, as the Lords of 


32 „„ K 


| articles were called domin! ad articulos : but ſince the inſtitution of the Colle » BY 
| Juſtice, that hath not been ordinary, except in extraordinary cafes, as after more 
lutions : and fo in the Parl. 1661, (being the firſt after King Charles 11; „ce of! 
ſtauration) there was a committee of the ſame kind, but termed the comm Milſerce to 

tee of bills, which judged in cauſes brought before them, in the firſt inſtance dete wi 

not generally, but upon account of oppreſſion, or of neceſſity of a preſent te, Their 

medy, the Seſſion then not having been re-ſtabliſhed after the uſurpation, in declin 

The commiſſion for valuation of teinds was inſtituted by ſeveral acts of pa i they 

liament, not as a committee of Parliament, to terminate with the Parliament repelled 

but as a ſtanding commiſſion, continuing as an ordinary judicature, until anothe entence 

_ commititon were named, with a parliamentary authority, in ſome points extraorgviere © 

nary, which were neceſſary for the end for which it was erected. They are Heri do 

only ordinary judicature having power to value teinds, to modify ſtipends to mi But, 
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niſters, to allocate the ſame upon the teinds of particular lands, to fell teinds! 
the hands of titulars or tackſmen to the heritors; and becauſe the teinds were ge 
nerally under tacks, having leſs tack-duties than could be ſufficient for the mini 
ſters ſtipends, therefore the commiſſion hath an extraordinary power to heighten 
the tack-duties, and, in recompence thereof, to prorogate the tacks. They han 
alſo power to divide or unite parithes, and to alter the ſituation of kirks. But thek 
things being done, the rights ariſing therefrom belong not to their juriſdiQion 
but to the Lords of Seffion. TOs CT 
The Privy Council hath alſo its proper juriſdiction, as to matters of ſtate, aul 
preſerving of the publick peace, and determining and puniſhing all riots, and 
violent encroachments upon lawfal poſſeſſion. The Lords of Juſticiary are thi 
ſupreme ordinary judges in criminals. The Admiral is the only judge of prize 
and ſome maritime cauſes, in the firſt inſtance; and by the forementioned act d 
Parliament the Lords of Seſſion are excluded from advocating ſuch cauſes. And tht 
Commiſſaries are the proper judges in the comfirmation of teſtaments, and i 
the matter of divorce. And inferior courts are /e only competent judges in tit 
firſt inſtance, of ſums not exceeding 200 merks, „„ 
Un theſe things therefore there may be a proteſtation for remedy of law, iro 
| the Seſſion to the Parliament, if they ſhall decide and determine theſe proper fab 
—_—_- jects of the other courts. a pie SOA 
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44 | LIX. There may be likewiſe a protcſtation for remedy of law, from the Sel Fed as e 
1 DS on to the Parliament, if they ſhall reduce or alter their own decreets in foro eme) 
1 5 tradiclorio, upon iniquity, wherein they have no juriſdiction, becauſe they at Secon 
_ Fluncti aficio: their decreets are declared final and ultimate, without any remed cognoſci 


behoved 
time of 

expence 
Thirc 


by appellation to the King or to the Parliament, appellation being then the ord 
nary remedy. And if there be no appeal to the King, or to the Parliament, il 
that their ſolemn ſentences be final, there is no pretence for themſelves to redud 
the ſame; for then their ſentences ſhould not be final, neither could there 0 
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Wh any termination of pleas ; which would be contrary to one of the greateſt in A - 
1 tereſts of mankind, which hath been endeavoured to be ſecured * by this | 0 Nay 
F all other civil nations. For if, upon alledgeance of iniquity, the ſolemn lent mater 
. ces of the Lords ſhould come again to be determined in Parliament, pleas woul this 
# be inavoidably perpetuated, as will forthwith appear. Tea, if the Lords of ; ounds « 
"þ ſion ſhould recal or reduce their folemn decreets, upon new arguments, Pie 3 
would never end, fo long as human invention can continue: for new preteſ . . 

will never be wanting, if they were receivable upon new arguments. But 4505 

new matter of fact, competent and unknown, before ſolemn decrects in J Ia 

2 F. prevented. | ath, Ot 
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ere admitted, the rich and litigious might thereby weary out the innocent, and 
here could not be that termination of pleas that 1s neceſſary and requiſite for the 
iet of mens minds, and the ſecurity of their rights. No nation doth allow 
faudulent deeds, much leſs ſuch fraud as hath ſo pernicious conſequences, 

I. The extremes on either hand being equally thus cleared, there remains 
o more in controverſy, but as to proteſtations for remeid of law, upon alledge- 
ance of injuſtice or iniquity committed by the Lords: as to which there is differ- 
ence to be made of their ſentences out of the ſphere of their juriſdiction, and 
theſe within the ſphere thereof. CE | 

Their ſentences without their juriſdiction may be queſtioned in two caſes, 1. 
in ceclinators, refuſing their juriſdiction, in things not proper thereto ; which, 
if they repel, and ſuſtain themſelves competent where they are not, if the party 
repelled proteſt for remeid of law to the Parliament; in ſo far the juſtice of that 
kntence repelling the declinator, muſt be diſcuſſed in Parliament, and can be no 
where elſe determined; yet it will not ſtop their procedure, unleſs they volun- 
ry do the ſame, but it will annul the ſentence upon incompetency. 

But, 2. It is more doubtful what ſhould be ſaid, if parties called before the 
Lords, in cauſes not competent to their juriſdiction, ſhall not decline, or having 
declined and being repelled, ſhall yet proceed in their defences: for, in either 
of theſe cafes, the defenders do prorogate the juriſdiction, and fo do conſent there- 
to, and conſequently cannot quarrel theſe ſentences, unleſs they be allowed to 
quarrel all their ſentences upon iniquity, not only as to the competency, but as 
to the material juſtice of the cauſe. Yet even, in theſe caſes, there is a great 
liference between their ſentences, which have only vigour by the conſent of 
parties, and thoſe which have force by their proper authority; for the prorogati- 
on of their authority ſtates them but as arbiters, whoſe decreets are quarrellable, 
got only upon incompetency, but upon enorm leſion, by iniquity. _ OO 

LXI. But that the meaning of the eſtates in the claim of right ſhould be un- 
derſlood to be, that parties in their humour, at their pleaſure, might proteſt for 
remeid of law by the Parliament, upon alledgeance of injuſtice, in matters pro- 
per to the Lords juriſdiction, can hardly be ſuppoſed, for many reaſons. — 

Firſt, If proteſtations be admitted in this cate to any one, it mult be equally 
to all, ſecing there is no ground of diſtinction ; and then farewell all honour, 
deference, or reſpect to that judicature, which hath been in great reputation, 
bota by natives and ſtrangers, fince the inſtitutions of the Co lege of Juſtice ; ſo 
that, in that caſe, no murmuring againſt them can be the leaſt fault, albeit they 
repreſent the King's perſon, and bear his authority, and have been acknowled- 
ged as the ſupreme judicature in all cauſes civil, Parl. 1661, cap. 23. and the ſu- 
preme judges under his Majeſty in all cauſes civil, Parl. 1661, cap. 50. 

Secondly, If, upon pretence of iniquity, the ſentences of the Lords be all re- 
Onoſcivie in Parliament, it would require perpetual Parliaments: for all cauſes 
behoved to be pleaded of new before the Parliament, which yet have no fixed 
ume of their ſitting; and if they ſhould, would make an untollerable burden of 
txpences upon the nation. 5 3 

Thirdly, It will be obvious to every capacity, to conſider whether the rights 
and intereſts of the nation, will be more ſecured by the determination of judges, 
Who have devoted their lives and ſtudies, to meditate on, and underſtand, not on- 
y material juſtice, the common rule of the world, but alſo the particular ſtatutes 
if this and neighbouring nations, and who are cenſured if they go out of the 
bounds of diſcretion, than if they were to be determined by the Parliament, the 
breateſt part of the members whereof, (without the leaſt derogation to their ho- 
"ur, natural abilities and faithfulneſs,) cannot be ſo qualified, nor are they cen- 


ſurable for any thing they ſhall do. 


Fourthly, If the ſentences of the Lords of Seſſion be recognoſced in Parliament, 
wen leneit is impoſſible to terminate pleas, and ſo no man can ſay that any right he 
Math, or can have, may be ſecure (for they can never be without queſtion and 


debate, 


1 


. 
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Tit. 


debate, «what is juſt and what is not) and that to any proceſs that ſhall be 7 
ed they may at laſt ſay, there can be no further proceſs; becauſe, what is wr 0 
ged, is already proponed and repelled, without neceſſity to make further anſ 8. A p 
In this all ordinary judicatures are-at an end in determining rights, and Rin 45 | 
. niſhable if they bring the matter again in queſtion, which is not poſſible 92 Eo 
in the decreets of Parliament; becauſe the Parliament can never exclude the f 4 l 
liberty of themſelves, or of their ſucceſſors; no more than perſons can b " 1 9. 
reſolution ſecure that they cannot reſolve the contrary; and therefore 2 ines 
Seſſion of Parliament may judge that to be unjuſt, that it judged to be juſt J Ef 
contrarywiſe, as oft as they will; and much more may different Parliameny: 15 
for, whatever a Parliament can do at one time, in making of laws, or determi. t re 
ning of cauſes, may be at their pleaſure abrogate or derogate. So, whatſoever . 
hath been ſaid before, of that common intereſt of mankind for termination of "0 
pleas, is much more evident in the deciſions of Parliament. = 
_ Fifthly, Such proteſtations upon account of injuſtice, would at once unhinge mand 
the moſt folemn ſentences of all the judicatures of the nation; for there was ng der of 
anterior law, more in relation to the Seſſion, than to any other judicature ; and doth, 
much more was eſtabliſhed by expreſs law for the Seſſion, than for any other merlo 
judicature, their ſentences being declared final, and without remeid by appella. FIN, 
tion to the King or Parliament: yet the ſame is the right both of the Privy Coun- I 
cil and Juſticiary, who are ſupreme ordinary judges in their proper juriſdiQions, 15 t 
Sixthly, It is another great and common intereſt, that men's rights ought to be own v 
determined, not alone by the laws ſtanding when the determination is, but by week 
the laws that were ſtanding when the rights were acquired, or the deeds done, the fic 
although thereafter theſe laws were abrogated : ſo the rights of teinds, benefices, LY 
and patronage, that were acquired in the time of Popery, are to be judged by ed inf] 
the canon law: the rights of land before King James I. were ſufficiently eſta it was 
bliſhed by charters, and being entered in natural poſſeſſion, without ſeiſin; and low ei 
theſe acquired after that, were ſufficiently eſtabliſhed by charter, precept and ſym- the w. 
bolical poſſeſſion by the inſtrument of a nottar, without neceſſity of being regi- on the 
. ſtrate ; but now, fince the act for regiſtration of ſeiſins, rights of lands cannat n the 
be eſtabliſhed againſt ſingular ſucceflors, without ſuch an inſtrument of ſein LX 
being regiſtrate. And therefore, ſeeing the ſentences of the Lords of Seſſion, may 1 
at the firſt inſtitution, were declared to be final, without appeal to King or Par- ned u 
liament, and the ſame power was given to the King's daily Council, and again him tl 
the ſame power was given to the Senators of the College of Juſtice ; Can the LX 
ſentences given conform to theſe laws, be altered or reduced, while theſe laws are points 
T TY . 0 5 1 reaſon 
It would be a pitiful evaſion to pretend, that albeit the ſentences of the Lords coub! 
were without remedy by appeal, yet now appeals have ceaſed, which hinders not ſub-cl 
but that they may be reviewed or reduced in Parliament; for the meaning of anſwe 
ſtatutes is not to be meaſured by words, but by the ſenſe and intent, which is e- given 
vident to be, that there might be an- end of pleas; and they would have been . is p: 
plainly eluſory, if there had been remedy by review or reduction, which might IS 
have been uſed when appeals were in vigour; but both the words and meaning medy 
of the ſtatute is, that the ſentences ſhall be final, without remedy ; and though lo he 
appellation, which was then the ordinary remedy, be named ; yet the remedy to the 
as not by the appeal, but by the reduction following upon the appeal, as nov Ordin 
it would be upon the proteſtation : the difference of which is only this, that, LS 
appeals, ſometimes the judge appealed from, ſiſted, but was not obliged to ny on an. 
unleſs the caſe had been at leaſt dubious ; whereas proteſtation doth not Cit heir 
proceſs or execution in any caſe; and though in that it be eaſier than an appeal On. 
yet in this it is more inconvenient, that if an appeal was not brought in, and in- the Pe 
ſiſted in before the judge appealed to, in a few days, it was deſerted, and "0 
further remedy was allowed ; but there is nothing determined to regulate thoſ IP 
proteſtations, either when they ſhall be taken, or when they ſhall be ſited ple 
| - L X = 


It. I. The Authority of the Lords, &c. 561 
IXI. The juriſdiction of the Lords is exerciſed thus. At the firſt inſtitution 
f the College of Juſtice, ten of the ordinary Lords made a quorum, but there- 


after it was brought to nine, as hath been before ſhown. This quorum muſt be 
-eſent at all interlocutors and ſentences, upon diſpute in preſenta, upon report, 


und upon geliverances on bills: and there is no difference of power, whether 


the quorum be more or leſs, providing they be alwiſe nine. | 
LXIII. One of the Lords hears cauſes diſputed in the outer-houſe, and deter- 
mines the ſame, where he finds the caſe clear; but if it be dubious, he doth ei- 


Advocate preſs for the Lords anſwer, if there be any dubiety, the ordinary will 


poor, if the proponer be found litigious. But if the caſe be fully clear, the or- 
dnary may refuſe an amand, and yet the proponer may give in a bill to the 
Lords with his reaſons, which will coſt him more, and he may receive a repri- 
mand if his bill be found impertinent, which thoſe who are ingenuous and ten— 
ter of their credit will not do. So the ordinary in this caſe judges as a quorum 
wth, and not by delegation only, but by the inſtitution, whereby the ſentences 
interlocutory or definitive of the ordinary, have the fame effect as thoſe of a guo- 
rum, as ſoon Þ as acquieſced in. But the ordinary may ſtop the ſame to hear the 
parties further, being in his own week, when he fits without, or within ſix days 
after the interlocutor : and for diſcuſſing any ſuch ſtops as he hath given in his 
own week, he fits without the next week thereafter, before the ordinary of that 


the fide-bar weekly, till he diſpatch all that he ſtopped in his week. 
LXIV. When any point is to be reported to the Lords, the parties are allow- 


it was proponed, upon application to the ordinary, he will order it, and will al- 
low either party to add reaſons in law for the ſame, being in his own week, or 


at the by- bar. : 555 tina. - 

LXV. The ordinary, in diſcuſſing of cauſes, muſt exactly follow his roll, and 
may not continue, or paſs by any cauſe, unleſs he decline himſelf, or be decli- 
ned upon a relevant ground; in which caſe the next ordinary goeth out before 
him the next day, to hear and determine the ſame. „ . 
LXVI. The ordinary may not give a ſtop, until he receive a note of the 
points Gefired to be heard, whether the ſame be new matter of fact, or new 
reafons of law, againſt his former interlocutor ; whereot there ſhould be two 
coubles, one to be detained by the ordinary, and the other to be delivered to the 
lub-clerk to give up to the party concerned, that he may ſee and be ready to 
aiwer the fame; with which note the double of the former interlocutor ſhould be 


is particular roll, either for the next week after he was ordinary, or for the by-bar. 


meiy by the ordinary; unleſs the bill bear, that the ordinary repelled, or refuſed 
to hear upon the application as aforeſaid; for an extraordinary remedy by a bill 


bdinary. | 
LXVIII. Another of the Lords doth weekly ſerve upon the bills of advocati- 
M and ſuſpenſion, both in the time of Seſſion and of vacance, to whom only in 
heir weeks theſe bills are to be preſented, that there be not claſhing nor confuſi- 
mM. And if the ordinary give any bill to be ſeen, or give a ſtop of execution; 
© paſting, or refuſing, or the hearing and determining that bill (albeit it were 
| e preſented 
1 Sederunt, 13th New. 1691, copies of the laſt interlocutors are appointed to be produced with all 
wing bills; and by act of Sederunt, 11th Now. 1708, all written ſtops are appointed to be ſubjoined to a 


pie ſen . 
bp. on, craving the ſame, 
And. 


x By 


ther of his proper motion declare, that he will adviſe with the Lords; or if any 


not refuſe it, upon conſigning of a dollar as an amand, to be forfeited to the 


week come out; and if he cannot reach all in that week, he hath an hour at 
ed inſpection of the minutes, and if either party find any thing not minuted as 


the week following: and that either party may be ready, the ordinary affixes up- 
on the wall, a roll of theſe cauſes he is to hear again in the ſubſequent week, or 


given to the ordinary by the party &; whereupon the ordinary muſt put the ſame in 


LXVII. No bill ſhould be given in to the Lords, or read, which hath a re- 


o the Lords, ſhould not be uſed while there is an ordinary remedy by the Lord 
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preſented on Saturday, and fo cannot be anſwered till Tueſday thereafter) 


Tit 


turns to the ordinary to whom it was firit preſented. And the ordinary W a = 
give an anſwer to every bill of ſuſpenſion or advocation offered in his week, a . 
ſign his deliverance thereupon. But if it be a bill of ſuſpenſion againſt 3 he, frech 
creet in foro, if it be in Seſſion- time, the ordinary cannot pals it, but muſt x. tauer 
port it to the Lords; or if it require a charge to ſet at liberty. But if ſuch z tinuat 
bill be preſented in the vacance, it may be refuſed by the ordinary alone; but | II. 
cannot be paſt, but by a meeting of three of the Lords, and that by the new eat 
preceeding and ſubſequent to the ordinary, if they be in town. If the ording 5 
hear parties upon a bill, either as to paſſing thereof, or as to the diſcuſſing of the called 
cauſe upon a bill of ſuſpenſion, or even the cauſe advocated being ſo referred; | god, | 
the ordinary hath privilege, at any time to intimate at the by-bar, that he is t were 
hear ſuch a bill, having given competent time to the other party to ſee the lame, by an. 
and to appoint the time, when he will hear the fame, which muſt he at thy bank 
by-bar, before the hours deſigned for hearing of cauſes, which came from the cauſe 
outer-houſe; otherwiſe their time would be confounded, and none would be fe. on of 
cure when to be heard. Alſo, he only, paſſeth all the ordinary bills of horning, herif 
caption, ſummons and diligences, the deliverance being written on the back by me 
thereof by the clerk of the bills, whoſe truſt it is, that nothing paſs but what ä III. 
ordinary, until he obtain ſpecial warrant; the reſt paſs of courſe without the cited 
ordinary's obſervation ; for one of the Lords were not able to read them, in te tern 
time he is to attend, hundreds being oft-times preſented together, yet all are pit WW mons, 
periculo petentium. - 1 FE {mm 
If a bill hath been preſented and refuſed, the clerk of the bills ought to retin WW cur b 
the bill ; and if another bill be preſented, he ought to ſhow the ordinary the re- the p: 
fuſed bill, that if the new bill contain new matter of fact, he may paſs or refuk IV. 
it; but if it only contain arguments of law or reaſon, urging the former points act of 
he may not paſs, but by a meeting of three, or by a report to the Lords; for pr Privy 
in parem nom habet imperium. „C They 
LXIX. There are other two Lords that ſerve weekly on the witneſſes, who WM upon 
do both attend in the afternoon, each Sederunt day, except Saturday; and do Wi be de 
examine witneſſes ſeverally; or, if the caſe be of great importance, as tenots d ſtantly 
improbations, they muſt concur in examination. They muſt examine no witnels WI he los 
es, but ſuch as have been produced at the bar and have made faith, and uni BW abſent 
there be in the minute-book the ſame day, a minute bearing av//andum and wi Wi they c 
neſſes upon the proceſs ; which, being once called, needs not a new calling, u- be rep 
leſs the witneſſes be brought to the bar on Saturday, in which caſe the avi] V. 
muſt be till the next Tueſday. The ordinaries on the witneſſes muſt dilcu ; ſtice, 
the objections againſt the hability of the witneſſes, and in cate of dubiouſneß be ſet 
nuſt report to the Lords. D _ | "mk 
. 5 uch 
C 16k King 
„%% 3 week, 
The Order of diſcuſſing Proceſſes. A 8 
7f.!b, ee as = T | wh n no 
XT EX x to the authority of the Lords of Seſſion, which hath been poi bat in 
to, both as to the whole Lords and their quorum jointly, or by the 10 * 
dinary Lords, who ſerve ſeverally in the outer-houſe, on the bills, and on til dinary 
witneſſes; the order of exercing this authority comes fitly here to be conhioer inner.) 
ed, and that as to the order of calling, hearing, reporting, and determining "ll 01. 
cauſes, from their firſt dependence, till the final decreets concerning them. by eve 
I. It had bred intolerable confuſion and inconvenience, if there were not a ff lines 
ed and known order, whereby every point, falling under the Lords juriſdic f 
or pretended to fall under it, were to be heard and determined; fo that all co 
cerned might know when to attend. For the Seſſion is not a court of peremp Wl b. 


j 


. H. The Order of diſeuſſing Proceſſes. <6: 


ry diets, ſuch as are other courts, that have not a fixed and continued time of ſit- 
ting, as the Privy Council, Juſtice-court, &c. which no man is obliged to attend, 
but on the day to which they are cited, or by an act of continuation to another 
Fed diet, which is alſo peremptory: but the Seſſion being a court that hath a con- 
üaued and fixed time of ſitting, all points of proceſſes before them are with con- 
tinuation of days. ; 2 | | 

l. There was a neceſſity of a particular continuation of certain ſummonſes of 
great importance, which behoved to be called and continued by an act of conti- 


called the ſecond ſummons: but that order hath been with good advantage chan- 
gel, by act 6. Parl. 2. Sef/. 3. Char. II. So that now ſummonſes which before 


to were to be continued, have two diets; and the citation to the firſt diet may be 
ne; by any perſon that can write his execution, whoſe name is held as inſert in the 
the yank of the ſummons, which are always direct to “ ſheriffs in that part ;” be- 


the 


cauſe of old, all executions were by the ordinary ſheriffs, but ſince the inſtituti- 


le. on of the College of Juſtice, the Lords direct to ſheriffs in that part, that is, to 
ing, ſberiffs conſtitute by them to that effect. And the ſecond citation is only given 
ack by meſſengers, and not until the diet of the firſt citation be paſſed X. 

it i; Il. Without this fixed order of hearing and determining, all parties that were 
the cited behoved conſtantly to attend every day of the Seſſion, till the cauſe were 
the determined, unleſs the ſame were not called in a year after the diet in the ſum- 
valt WAY mons, or after the laſt calling by a clerk: for then there is neceſſity of a new 


ſummons of wakening, for the cauſe is holden as fleeping ; which will not oc- 
etain 


e fe- 
efuſe 
JINts, 
r ar 


the party which may call. 


act of Parliament, unleſs there be a warrant from the King, or Parliament, or 
Privy Council to the contrary, except in ſolemnities warranted by law or cuſtom. 


who 
1d do 
Ors ol 
tnels 
unlel 
| Wits 
„ Us 
and 
cus 
x{ncl 


dog Saturday could have no time for drawing informations, if the diſpute were to 


ſantiy to attend, and if he be abſent, without an excuſe admitted by the Lords, 
he loſes ſo much of his ſalary, as is correſpondent to the ſederunts while he is 
abſent. And likewiſe parties and pleaders would be confounded and ſurpriſed, if 


they could not know when they might be called, or when their diſputes might 
be reported and adviſed. Ons Fo 


V. For ſhunning theſe inconveniencies, in the inſtitution of the College of Ju- 


* 


calling their cau! 


buch particular cauſes were to be called upon Monday; and Friday was for the 

ua and Queen's cauſes, and for ſtrangers ; but all other cauſes any day of the 
Week, RS; DE | | 
| But the inconvenience that followed upon this method made it fall in deſue- 
tude; ſo that no cauſes were to be called or diſcuſſed upon Monday, for the rea- 


ſpoit lon now adduced : and it was very inconvenient that no party might call any caule 


but in their own quarter of the year, ſo that for three quarters they could have 
no juſtice ; therefore cauſes were called promiſcuouſly, at the option of the Or- 


afider | A the outer-houſe, or at the option of the Chancellor or Preſident for the 
mner-houſe. 


ning C. By this the whole nation became in dependence and elientel of the 
2 | ancellor and Preſident, and ſuch Ordinaries as went to the outer-houle, where- 
t J every one might call their own friend, ſo that the defenders were all in dift- 
Ig ehce, ſurpriie and confuſion, ſuppoſing the cauſes to he called upon particular re- 


ſpect 
emp'r * By 


the fir acl 12, P. 1693, it is declared lawful to give citation for the firſt and ſecond diets of compearance, at 
ame tlue, provided it be done by a meſſenger at arms. 


boston, whereupon letters were iſſued for a ſecond citation, which letters were 


cur but by the interruption of the fitting of the Seſſion, or by the negligence of 


IV. The Lords are obliged to fit during the time appointed for the Sellion by 


They fit every week-day except Monday; that day being free, becauſe cauſes heard 


be decided on Monday in the forenoon : yea, every ordinary Lord is obliged con- 


ſlice, there was appointed a table, in which all ſummonſes to be called were to 
be {ct down : but the kingdom was divided in four quarters, and the time of 
es was only in that quarter of the year appointed for them : and 
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therefore by acts of Sederunt began to give remedies, which were perfected þ 
the act of regulation, till which the Lords would not paſs from their privilege of 
calling their friend in their own week; and, after much debate, it was Yieldeg 
that they ſhould have Saturday privileged, to call What cauſes they would on 


was fallen upon, it ſhould have an exception; therefore the King gave a con. 
miſſion under the Great Seal, September 21. 1669, for regulating the manner of 
procedure in all judicatures ; whereupon the commiſſioners did frequently meet, 


fectual without authority of Parliament, therefore the ſaids rules were confirm. 2 
ed in Parliament, Augiſt 30. 1672, by act 16. Parl. 2. Se}. 3. Char. II. By thi * 
act of regulation this general and juſt ground was laid, “ That all proceſes i ſad 2 
* ſhould be diſcuſſed and determined, as the parties are in readineſs, and do cal # al 
for juſtice, after the proceſſes have been ſeen by the defender's advocates, and 
'« and are returned by them; and that according to the date of the returns which 


_<« 1nrolling of proceſſes, according to the dates of their returns: and that no cauſe 
* be called but according to theſe rolls, except only the King's cauſes, which 


recent ſpulzies; and in the other were inrolled all other cauſes, according to tat 


* * a4 x ov r a 8 
Dee eee, 
po fea inn 4 - 2 v4 Fab "pc 


_ reſpect copies, altho' atteſted by notars, are not {ufficient, becauſe the other pat- 


proceſs is offered to the leader of the proceſs for the other party, he may compate 
the writs with the liſt, and if all in the liſt be not given therewith, he may it 


_ ceedingly endanger parties, and trouble the Lords; to wit, the forcing of de⸗ 


by the date of the out-giving. And likewiſe debates are ſhunned Concerning 


ſpet of perſons, and when they were not in the advocates recent mem . 
that they wrangled upon every frivolous pretence, and did not acquieſce in th 
interlocutors. 1 

VI. The Lords became ſenſible of the great incovenience by ſurpriſe, nd 


that day, which gave great offence and ſuſpicion, that When ſo good a temed 


and in March 1670, did return to his Majeſty certain rules and articles of repu« 
lation, which his Majeſty did approve. But becauſe this way could not be et. 
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« are ſet down and ſigned by the defender's advocate, upon the proceſs itſelf, tht 
ce no parties be preferred in obtaining juſtice, to any other who was ready and call 
© ing for it before. And it was appointed that books of inrollment be made, for 


* may be called at any time when his Majeſty's Advocate pleaſeth, upon either af 
ce the two next ſederunt days after the proceſſes are returned, or at any time there- 
<« after, upon fifteen days advertiſement to the defender's advocates, that they may 
* acquaint their clients to be preſent.“ ee on = 
VII. But becauſe there was neceſſity to give diſpatch to ſome cauſes more than 
others, therefore there were appointed two books of inrollment for the oute. 
Houſe, in the one were inrolled ſuſpenſions, advocations, removings, ejections, and 
date of their returns. : . Zo a 
VIII. And for preventing of the miſcarrying of writs produced in proceſſes, n 


ties muſt ſee the principals, that they may conſider whether there be any groundol 
ſulpicion of forgery or vitiation, and that they may by their clients, and by other 
writs, conſider whether the ſubſcriptions be the ſubſcriptions of the parties, that the 
may propone improbation as they ſhall ſee cauſe; and that it might be know 
how long the defenders kept up the proceſs unreturned : therefore the leader of 
the proceſs cauſes write upon the back of the proceſs the writs given out theres 
with, and ſubjoins thereto given out by him ſubſcribing the ſame : and when the 


fuſe to receive the ſame. . 
By this means two great inconveniencies are ſhunned, which did before e- 


fenders to give back proceſſes, for which advocates were frequently called, an 
much altercation about the time they had the proceſs, which is now evident 


writs that were a- miſſing, which now is cleared by the liſt on the back of th 

proceſs. EG pA Dani ous —— — . 
IX. There were likewiſe appointed two books of inrollment for the 1007 "By 
houſe ; the one for ordinary actions proper to the inner-houſe, v2. reduction pn, 
of heritable rights of lands or annualrents, after the production is ſatisfied wy boue 0 
; Outer-1vw: | 
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euter-houſe, and aviſandum made for diſputing the reaſons, declarators of rights 
of lands or annualrents, provations of tenors, ceſſiones bonorum; wherein, after the 
»1:tors are diſcuſſed in the outer-houſe, a great aviſandum is made : and of ſuch 
caules where the Lords, upon report of the diſpute from the outer-houſe, (ſhall, 


d wr the importance, intricacy, or preparative of the points” reported, ordain the 
7 case to be heard 772 praſentia, In which book the cauſes ſhall be inrolled, as 


they are offered to the Keeper of the book, in the Seſſion-houſe, each Saturday 
from two till Tour o'clock in the afternoon, according to the dates of the great 
wifandums, or of the interlocutors for hearing of the cauſes in preſence. The 


dy ather book of inrolment for the inner-houſe, is for concluded cauſes only, to be 
"- WW inſert as aforeſaid, according to the date of the acts concluding the cauſe, where- 
«* in a great aviſandum is made. Theſe great aviſandums are ſo named, in diſtincti- 
ett, on from aviſandums for reports, or for witneſſes. 1 8 | 
In The cauſes preſented every Saturday are to be ſet down according to the dates 
0 of their returns. 3 
* X. The Lords, both in the outer-houſe and inner-houſe, are ordained by the 
Fa ſad act © to proceed to the diſcuſſing of proceſſes, in order as they ſtand in the 
ol e {aids rolls reſectivs, without paſting over, or anticipating any cauſe. And it 
* « js appointed that each proceſs ſhall be till called in its order, until it be brought 
my 0 an act, proteſtation, or decreet; and if it be delayed till ſomething be pro- 
+, * duced or done, which requires not an act extracted, then, after the day to 
eich it is delayed, the ſame ſhall be called till it be diſcuſſed. And where, 
* * at the calling of any cauſe in the inner or outer-houſe, the purſuer infiſts not, 
* - the procels ſhall be delete out of the roll, and proteſtation ſhall be granted if 
Nik „ it be demanded : but if no proteſtation be demanded and extracted, the pur- 
ad luer may enter the cauſe again in the books of inrolment, as it ſhall be offered, 
0 35 before is expreſſed, but after all that were entered before, tho' the return be of 


2 prior date. And that it may appear what cauſes are diſcuſſed, and what de- 
lte, or delayed upon ſomething to be done not requiring an act to be extracted, 


FE it is appointed, that it be written upon the margine of the roll at every cauſe, 
ute. (icoſſed, delete, or delayed till ſuch a day; after which day the cauſe muſt be 
"ul put in the roll as it ſtood before, without a new inrolment in the books. Yea, 
* to make all ſecure, © If any cauſe be called out of its due place, the purſuer's 

* advocates may refuſe to infiſt, or the defender's advocate to anſwer : and the 
10 f ' clerks are prohibited to write upon any proceſs called out of its own due courſe, 
par or 10. extract any -act or decreet thereupon. onion 8 
* XI. Thus the calling and hearing of all cauſes is ſo aſcertained, that the moſt 
nt pwerfu] or moſt favourable perſon of the nation, yea, the King's Advocate for the 
t they King's proper cauſes, cannot obtain the meaneſt or moſt unfavourable perſon in 
* the nation to be poſtponed or delayed: ſo that none have reaſon to complain that 
wed "nf get not equal hearing and diſpatch in juſtice as they are ready, and call 
here- VV! | VV 2 VV 
. the Not only is the equal hearing of cauſes ſecured, but left any might be ſurpri- 


fed in reporting the points at interlocutor, when they could not know the time 
of the report, that they might have given timeouſly their informations to the 
Vole Lords; therefore the Lords have done all that is poſſible, to aſcertain the 
e er nc of the reports to be made to them, in this manner: 7 

1 00 Firſt, The ordinary in the outer-houſe doth firſt report, after notice given by him 
, and 3 either party, and that before the reading of any bill, and while he is reporting, 
ide = ordinary of the preceeding week goeth out to the bench of the outer-houſe, 
coins il | heareth any cauſe, wherein he gave interlocutor in his week, and ſtopped 
of the © lame ; but he is to call no other cauſe: he is to go out half an hour before 

7D 5 the 

os of Sederunt, July 13. 1739, a book of inrolment is appointed for informations and petitions with an- 
by another book for cauſes ordered to be heard in preſence ; from which two books a ſhort roll for the 


"hi is appointed to be made up every Seſſion-day, to be adviſed cn the days not occupied by the innei- 
7 $:emary actions and concluded cauſes. 


5 n f 
= Ow vx. Ka 50 8 — r 
—T—T—Aͤ ⁰ AA ²˙ 1 ud! ʃ—⅛ 0 
4 , x ny”. bs 


8 R 
TS 2 Prat 1 
: 
' Rn A Ia ye 


r 


2 b Ri r 
„ . OF” 
— n e 

Wie ** Z 


hath then any point to report, the lame muſt be reported on his day of 
from the by-bar. $6 


ſame upon the day appointed for that report. 
of the attending of parties and witneſſes. 


liverance appoint advocations or ſuſpenſions to be heard upon the bill, the org, 
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Lords to call whom they pleaſed, _ 


they went out to hear. They muſt alſo affix upon the wall a roll of the name 


reports from the by-bar are made laſt ; becauſe they occur frequently upon the 


tiplicity of bilis, is the ground that cauſes fall behind in diſpatch, And it were 


_ home, for diſcufting their hand-rolls, by which means each Lord has one fide-bar hour every week; and the! 


uithin ſix Sederunt-days ; but in this computation Saturday is not included, Feb. 1. 1715. — By ad of Sederunh 
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566 Luſtitutions of the law of Scotland. Bock I 
the Lords fit down, and fo continue (if he have need) till ten o'clock, 7+ t 
report 


Secondly, If any point hath been diſputed in prajentia, that the Lords VE 
thought fit to allow informations to be given on, the Preſident report the 


Thirdly, The ordinary upon the witneſſes report any dubious point, occurtin, 
at the examination of parties or witneſſes, which may leaſt admit delay, becau; 


Fourthly, The ordinary upon the bills reports what occurs, Immediately On 
peruſal of the bills, which requires no information:: but when the Lords by de. 


nary on the bills muſt go out to the by-bar and hear the ſame, before the 
Lords fit down, that he may not hinder the reſt in their courſe at the by-bar, 


and what reports he is to make, mult be made before the reports of the reſt from Nl 
the by -bar. 8 5 | | e 5 Juſtie 
Fifthly, Reports from the by- bar are made in this order. The neceſſity of « del 
calling cauſes at this bar is, becauſe of controverſies that ariſe upon the minute only 
of the clerks in the outer-houſe, or upon alledgeance of new matter; therefore Preset 
the Lords were accuſtomed to go to this bar as they had occaſion, whereby more a tab! 
than one came together, which bred confuſion, and the noiſe troubled the ordi. that 2 
nary on the bench ; advocates alſo were uncertain what was to be called at the cover 
by-bar : whereupon much complaint was made againſt hearing at that bar, which Lord: 
was not of old known. But theſe did not conſider, that formerly any ordinary to thi 
(upon ſuch occaſions as now bring them to the by-bar) went to the bench, and lcitat 
| ſtopped the ordinary, the prejudice whereof was not then perceived, when none Tor 
adm 


could know what cauſes had no hearing at all, while it was at the option of the 


But, to remedy the inconveniences ariſing from the by-bar, the Lords ordain- may 
cd, that none ſhould go to the by-bar but one at once, and that in order as they And 
fit; ſo that three go out every day, if they have need: the firſt from nine w . e 

ten, the ſecond from ten to eleven, the third from eleven till twelve; where- Wil * th 
by every week every ordinary may have an hour to hear at that bar, and none ag 
in th 


report that week, but they report the weeks thereafter, in the ſame order 


of the parties whom they are to hear at the by-bar, and the time they are to 
hear; ſo that none can be. taken tardy, either in hearing or reporting. Theke 


neglect or litigioufneſs of the parties, who procure ſtops, which, with the mul- 


foren 
writs 
the a 


molt juſt, that if the parties delayed to attend, they ſhould have their expences 
from the parties, who by their neglect or litigiouineſs do delay them. But the 
Lords have done all that is poffible to make little and regular hearing at the by- 
bar, having of late ordered every ordinary to go to the bench the next week al 
ter he ſat, before that week's ordinary come out *; and after five {ederunt day), 


EN ; : - » : | . 2 > n T 
they are not allowed to give any ſtop, but parties muſt in that caſe ſuſpend i: "IH 
they have caule, act of Sederunt, Nov. 4. 1686. ** „ = 8 2 
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By act of Sederunt, June 6. 1733, made perpetual by act of Sederunt, June 5. 1734, the court is appointed 


to meet at ten o'c:ock ; and from nine to ten every Seſſion-day, three Lords are appointed to fit in the cue, 


week's ordinary is allowed two hours. — y act of Sederunt, New. 25. 1738, the ſeveral hand-rolls are app” 
to be put on the wall, the day before theſe rolls are to be called. By act of Sederunt, Now, 23.1752, this mu 
be done at 12 O clock, mid-day. | i | 

** By act of Scderunt, Jah) g. 1709, reclaiming petitions to the court, againſt interlocutors of Lord Ordin 
muſt be preſented within eight Scderunt-days ; and petitions againſt inner-houſe interlocutors muſt be preſent 


aries, 


Feb. 16. 1723, the days allowed for repreſ-niing to an ordinary againſt interlocutors in the outer houſe, are 


mited to ten, Sederunt-days, including Saturday. 


* 
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Vet after all theſe remedies, parties do frequently importune the Lords with 
hills containing long narrations of matters of fact; and frequently a repetition of 
he ame matter of fact, without diſtinct propoſing thereof, and the manner how 
hey would prove the ſame, which oft-times is nothing but a repetition of what 
ral been heard and determined, which doth unneceſſarily conſume a great part 
e the leiges time, by reading thereof; and that oft-times, when the matter 
formerly determined is forgot. And therefore the Lords do ſtrialy enjoin the 
clerks, to give out acts, proteſtations and decreets, within days after they 
are pronounced in the outer-houſe, and within days after they are pronoun- 
[ed in the inner-houſe, if the fame be demanded by either party *; and after 
theſe days they will receive no more bills (unleſs new matter of fact do emerge. 
or come to knowledge) without expences to the party delayed, and amands to 
the poor. If this courſe were not followed, the bills of wilful perſons could not 
he brought to an end *. 
luſtice, Parl. 1537, cap. 52. it is ſtatute, * That all parties, or their procurators, 
« geliver to the Chancellor or Preſident their bills.” And to the effect that not 
only they, but the remanent Lords, may have time to read bills, before they be 
reſented ; the Lords have appointed boxes for every Lord, to be ſtanding upon 
a table in the waiting-room of the inner-houſe, from three of the clock till fix **#, 
| that all who have bills to offer, may put them into theſe boxes, by a flit in the 
| cover of them; whereby bills may be put in, and cannot be got out, till the 
Lords open their ſeveral boxes. By this the leiges are eaſed of the trouble to go 
to the Lords at their ſeveral dwellings through the town; and the occaſion of ſol- 


admit of no ſollicitation, by word or letter. 

For preparing the diſpatch of theſe bills, with as little conſumption of time as 
may be; the Preſident cauſes write a liſt of all bills, except ſuch as paſs in courſe : 
And if he conceive them to be groundleſs, cauſes writ on the lift, that they be 
* reported by the clerk,” that they may be rejected without an anſwer ; where- 
in there is no hazard, ſeeing all have received the copies, and if any defire a 


in the matter, the Preſident cauſes write upon ſuch bills, © The party to ſee ;” 
whereby much time is gained; by which means there is no bill rejected, till it 


* Lords will adviſe the bill, without an anſwer *#**,” _ e 
XIII. If bills and reports be fo multiplied, that they cannot be overtaken in the 
torenoon ; or, if any cauſe be to be adviſed, wherein there are many points, 


dhe afternoon, for diſpatch of the ſame. 


3 ac of Sederunt, Now, 7. 1690, here referred to, appoints, That the clerks ſhall give out extracts, if 
quired, within 24 hours, after reading in the minute-book, notwithſtanding ſtops granted. This appears by 


2 lors was limited to a forthnight in time of Seſſion, or to 8 days after the ſitting down of the enſuing Seſ- 


A more effectual remedy is provided by act of Sederunt, 26th New. 1718, diſcharging the clerks to re- 


ceiv 


recently come to knowledge. 


lore twelve o' clock, when the boxes are to be carried away. 

book interlocutors on ſingle bills are, by act of Sederunt, 10th Feb. 1739, ordered to be inſerted daily in a 

» 1 10 then to be immediately put upon the wall. Anſwers to petitions are now uſually ordered to be given 
*7 Certain, under a penalty of foity ſhillings, e | | 


XII. The order of diſpatching bills is thus: By the inſtitution of the College of 


licitation is prevented: for further preventing whereof, the Lords do at the be- 
ginning of every Seſſion declare, and engage upon their honour, that they will 


reported bill to be read, it will be done. And where there is any doubtfulneſs 


be reported or read. The clerks make intimation of what bills are to be ſeen, | 
and the time appointed for returning anſwers: and if the anſwer be not return- 
ed as aforeſaid, he doth ordinarily intimate again, © with certification, that the. 


Vrits, and witneſſes; the Lords, according to the act of regulation, do meet in 


XIV. Whereas 


|: 
19 
17 
1 
if: 
63 
TL 
4 1 
if 
41 


att of Sederunt, 11th Now. 1708, to have related to verbal ſtops; and, by this laſt act, the endurance of writ- 


, 
— — no 
* rere 


© more reclaiming petitions againſt any interlocutor in preſence, than one; unleſs, upon new matter of fact, 


This altered by act of Sederunt, 23d Now. 1752, whereby all papers are ordered to be put into the boxes, 
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that if it be compared with the ſupreme courts that have been, or are in other 


very vilible, how much the weight and toil of the Lords of Seſſion, are incter 


\ 
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XIV. Whereas formerly no interlocutors were ſigned by the Preſident, or the 
: 


Ordinary; now all interlocutors and bills which are paſt in the inner-houſe N their C 
hearing there, or upon report, are figned by the Chancellor or Preſident; *, expen 
all that are paſſed by the Ordinaries, are ſigned by them. 9 ference 
XV. Adds are called in the outer-houſe weekly, upon Wedneſday ang Sun 10g na! 
day, after they have been called twice by the clerks, who, at the third cala chaſe | 
are publickly to report what 1s to be proved, that certification may be granted judges, 
or the term circumduced, or ſecond diligence granted. | ment 4 
XVI. Whereas formerly the Lords adviſed all cauſes, wherein probation aß any . 
by witneſſes, with cloſs doors, calling no advocates ; now parties are Preſent g ne 


the examination of witneſſes, and oaths of parties *; and the advocates are call. 


ed at the adviſing thereof, by the roll of concluded cauſes ; except plain on; -— 
which go not to the roll, but are read by the clerks, and adviſed by the Lord 1 
as they are offered **, And when parties are called in concluded cauſes, they he oi 
are heard upon the oaths, and alſo they are allowed to call for the teſtimonies gf pA 
the particular witneſſes, that they ſuppoſe to make for them, in relation to the by G 
ſeveral points to be proved, in order, as they are ſtated in the acts, without neceſ. 1 
fity for the Lords to read over all the witneſſes, more than they need read over a 
large writs adduced for probation, whereof they have alwiſe been accuſtomed "my 
to read the clauſes pitched upon by either party, and therefore they muſt mack had t 
theſe clauſes with figures or letters, and likewiſe the teſtimonies or parts thereof WM rh. 
ought to be marked, and called for by the number of the witneſſes adduced; Gent 
whereby parties do allo know, that no depoſitions can be abſtracted, or negled- Will goned 
JJ + on on. 5 "A p 
XVII. Probation adduced by acts of litiſconteſtation, or acts before anſwer, ihe re 
is only adviſed by the Lords in prefentia ; yet the ordinaries may hear and deter. WM tie 
mine any writs produced 4 initio before litiſconteſtation: and if any plain and that is 
ſingle point be referred, or deferred to an oath of calumny, or verity ; they may ion 
take and inſtantly advite the ſame; but the ordinaries may determine reaſons of Fu 
reduction, upon iniquity, or upon nullity of decreets of inferior courts, on that when 
ground that there was not ſufficient probation, and may hear parties debate up- ho 
on the teſtimonies of the witneſſes, and find proved, or not proved, being done al all 
before litiſconteſtation; in the ſame way, as they may determine writs produced tories, 
4b mito; as was found, June 21. 1677, Sir Andrew Ramſay, But they cannot partie 
adviſe writs produced after litiſconteſtation, Feb. 21. 1678, Oliphant. And if Fif 
writs be produced to fatisfy the deſire of an act of litiſconteſtation, if the writs but n 
do not concern the matter in queſtion, but are only produced, to ſtop the ci- Ne w 
cumduction of the term, to get delay, for producing further, till the cauſe come biin! 
into the roll of concluded cauſes; the ordinary cught to reject the ſame, and bis 
circumduce the term, Feb. 21. 1678, Oliphant, , ll :dviſc 
XVIII. By what hath been ſaid of the office and duties of the Lords of Seſſ- By 

on; it will caſily appear, that this court is brought to as diſtinct and accurate me. Biſons. 
thods, for equal and expedite adminiſtration of juſtice, as ſhould be deſired : and but, 


nations; there will be found no reaſon to repent, or be aſhamed, of that greit 
deference, that this nation hath alwiſe had to the Seſſion, ſince the inſtitution of 
the College of Juſtice; and that they are not the beſt friends to the nation, who 
would diminiſh or derogate from the authority, or honour thereof. It 1s allo 


ſed, above what they were. 
Firſt, Before the act of regulation, it was not known what cauſes the Lords 
had upon hand, and were obliged to diſcuſs and finiſh; for when they call- 


ed what cauſes they pleaſed, and left others uncalled ; thoſe who could "ot oh 
: >: Ne I Len their 


_* This was introduced by act 18. P. 1686, —and by act 26. P. 1693, all cauſes are appointed to be al. 
viſed with open doors. 25 | " 
By act 17. P. 1693, the Lords are appointed to adviſe ſummarily all oaths of parties, which ſhall 
marked by the Lord Examinator, to be clearly affirmative or negative, 
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he «cir cauſes called, and who for obtaining the ſame, were neceſſitated to a long, 
| -nfive and anxious attendance, behoved to leave them, and endeavour by re- 
5 "ces, to bring their pleas to an accord; wherein arbiters muſt drive the go- 


ine nail, and adviſe thoſe, who might worſt ſuſtain the preſent prejudice, to pur- 


we. | miſe the remedy, by ceding a part of that, which, (if they were authoritative 
No, x Joes,) they would determine in their favour.: but now, by the books of inrol- 
ted, al - 190 the rolls, which are every day on the wall; it is evident, how far at 


any time the Lords are behind with their work: which, though it exceedingly 


e benefts the nation, and excites the Lords to extraordinary diligence; yet it triples 

n the toils they took before 1 

all Secondly, Formerly when parties obtained calling, if the ordinary brought the | 
aths cauſe to an interlocutor, and reported the ſame, unleſs he had particular favour, 
, WW jc went no further, but left the parties to make their application to the next or- 

hey dinary : by this, matters of any length or perplexity, came to have interlocutors 

$S of 


by divers ordinaries, not very quadrant, whereby the cauſe was rendered more 


the perplext, than if nothing had been done, and others ſcarred to meddle with it ; 
cel. this is now amended, and the ordinary is obliged to continue to hear, according 
over to the roll, until the cauſe be brought to a decreet, proteſtation, or act; which 
met doth alſo prevent that great inconveniency, that what the ordinary in his week 
"ak WY bad ſtopped, his ſucceſſor behoved to enter upon. 

reat Thirdly, Formerly there were no interlocutors ſigned by the Chancellor, Pre- 
cl; WW gdent, or Ordinary, but only bills were figned : now all interlocutors muſt be 
led fiened, not only upon report in the inner-houſe, but by all the ordinaries, of all 
| that paſſeth upon ſummons or acts; whereby the Preſident is obliged to fit after 
Welt the reſt, a long time, for ſigning all bills and interlocutors that are paſt that day, 
eter while they are freſh in remembrance; and the ordinaries muſt reviſe every thing 
and that is paſt, and ſign the ſame; which is very uſeful to the leiges, but very trou- 
may OE Bi 22, OY , 5 3 
is of Fourthly, Formerly the oaths of witneſſes and parties were taken by the Lords, 
that E when no other were preſent, but each ſeverally as he was to depone; but ſince 
he act of Parliament for publiſhing of teſtimonies, P. 1686, c. 18. parties are 
done al allowed to be preſent, and have a great advantage by offering verbal interroga- 
uced tories, ariſing from the anſwers to written interrogatories ; yet the altercation of 
me partics and pleaders, ariſing therefrom, is very burdenſome to the Lords. 
nd 1 Fifthly, Formerly the teſtimonies of witneſſes, were adviſed with cloſs doors; 
rs i but now parties and procurators are called, P. 1693, c. 26. whereby thoſe that 
c: ge wilful, breed the Lords a great deal of trouble, and conſume much time, de- 
cone Wh biting upon the import of the teſtimonies, not only at the firſt, but by ſeveral 
, and bins thereafter ; whereby the Lords are neceſſitated, ſeveral times, to reviſe and 

viſe the ſame teſtimonies —© „ 3 . 

deff. | By all theſe, and other ſuperadded burdens, the Lords are neceſſitated to have 
* long Sederunts, every week in the afternoons, which formerly was very rare; 
** but, without theſe, the Lords could not now overtake their wor K. 7 
great 
on of Te, C 

who „ e . 
; allo | x 3 
he Ordinary Actions generally. 


ROM the authority and power -of the Lords of Seffion, jointly in their 
quorum, or ſeverally by the ordinaries in the outer-houſe, on the bills, and 
on the witneſſes, and the order of their hearing, determining or reporting; we 
dome now to the exerciſe of that authority, as to the matter and manner thereof. 
id from juſtice, in the ſeveral private rights thence ariſing, in their nature 
nd conſtitution, -and in their tranſmiſſion from the living, by afiignation of per- 
| 7 E | {onal 
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ſonal rights from private parties, or by gifts of rights confiſcated, or by diſpoty 


on of real rights by conſent, or by law, or rights ariſing from the dead by fuc.. 


ceſſion; we come now to the application of juſtice, by judgment; Which co 
prehends the cognition, trial and determination of all manner of private ka 
and the excution of what is determined, by making the ſame effectual, ſo ay 
can de _ 3 tf 1 

We are not to inſiſt in the cognition or execution of juſtice, competent to th 
inſerior courts, but only ſo far as is competent to the Lords of Seſſion, ho 4 
the ſupreme judges- ordinary in all civil cauſes, either in the firſt, or in the f. 
cond inſtance: ard ſo, whatever is cognoſced by inferior courts, may be recop. 
noſced by the Lords, whoſe deciſions regulate all the inferior courts. And the, 
ſubjects and form of procedure being known by the former title; the law thy 
inferior judges are to be ruled by is the fame. OS TE 

It were of great advantage to the nation, that all who attend the inferior jy. 
dicatures were firſt advocates, who, for a conſiderable time, had attended the 
houſe, and practiſed ; which would be a great mean to keep all the Courts ſupe. 
rior and inferior uniform, for preventing the trouble and expence of the leiges 


And where the inferior magiſtrates do not themſelves ordinarily attend, the 
might elect their deputes of ſuch. This would allo encourage the ſtudy of lay, 
to which many of our youth are inclinable, whereby they arite to a greater num- 
ber, than that the affairs of this nation can afford ſuitable proviſions to their ſpi 


rits and parts. . „ . 5 
I. This general difference between the Lords, and the inferior courts is to be 
obſerved, That the Lords have privilege ex 7061/7 officio, which is competent to 


no inferior court. The diſtinction and import of nobile offcium with us, hath is 
riſe from the Roman law, whereby all cauſes were judged by the Prætor, un- 
der whom there were not ſuch inferior courts as we have, where cauſes might 
be firſt determined without the Prætor's authority, who could not poſſibly di- 
patch all the cauſes, even of the city of Rome; though, when it increaſed tos 
great bulk, many Prætors were appointed, yet all theſe could not diſpatch the 
cauſes of the city perſonally ; and therefore they delegated judges in ſuch cauls} 
as they thought fit, reſerving matters of the greateſt import to themſelves. Theke 
delegates were not arbiters; yet ſometimes, by conſent of parties, they named a: 
biters, who had a greater latitude in judging according to equity, than the ju. 


ces dati, who being at that trouble and attendance, had a legal allowance from 


the parties for their pains; and therefore their office was called efficium mercenar:- 


um; but the proper office of the Prætor was jzudicium mobile. This diſtin@ion 
hath been retained, under the ſame ſignification, where the Roman law hath 
any reſpect, but not under the ſame terms; and therefore with us, the prope! 


terms are vficium mobile and efficium ordinarium + fo that the juriſdiction of in- 


ferior courts is not mercenary, but yet hath not the r/icrum nobile, which is ex- 


traordinary; and therefore they muſt keep their ordinary form of proceſs, and 
if they do debord, their ſentences do become null. LT 


The Lords of Seſſion have both the rficium ordinarium and nobile. For it b 


only in ſome caſes, that they may proceed, not according to the ordinary forms, 
which cuſtom hath determined, for any cafe which hath formerly occurred: 


(but in new caſes, there is neceſſity of new cures, which muſt be ſupplied If 


the Lords, who are authorized for that effect by the inſtitution of the College of 


Juſtice). And if they might in other caſes extend their oficium nobile, it woul 
render the ſubjects unſecure, and the power of the Lords too arbitrary. But 


many cales, it is neceſſary wherein they may have recourſe from ſtrict law to & 


quity, even in the matter of judgment; and in more cafes they may recede from 


the ordinary form and manner of probation, whereof there are many inſtancs 
commonly known. ” aa 


Every ſovereign court muſt have this power, unleſs there be a diſtin cout 


for equity, from that for law, as it is in England, where the judges of che a 
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ommon pleas judge all according to the rigour of law, and fo they cannot 


fit. of C 4 . n 
fue modify the moſt exorbitant penalties, nor give remedy but by the tenor of their 
* Inomñ brieves; which being found highly inconvenient, their Kings at firſt aſ- 
hs | med to themſelves, to remedy the inconveniency, which they found the com- 
Ir 0 mon law defective in, either by want of forms, or want of power to qualify 
theſe exorbitances, that were inconſiſtent with equity, and a good conſcience : 
the but theſe caſes multiplying, and many pretending unwarrantably to them, the 
) are King could no longer diſpatch them in his own perſon, but gave that power to 
 && he Chancellor, with the aſſiſtance of twelve maſters of the Chancery. And 
cog. there are fince ſeveral courts of equity and conſcience, ſet up by authority of Par- 
heir jament. Other nations do not divide the juriſdiction of their courts, but ſupply 
that the caſes of equity and conſcience, by the noble office of their ſupreme ordinary 
courts, as We do. | | 
"Jt II. The Seſſion comes neareſt to the prætorial power, which did ſupply what 
the was wanting by their common law of the twelve tables, or by their recent law, 
pe. made by the ſuffrage of the people, or by the ſuffrage of the Plebeians, or of the 
iges Senate, or by their ſtrict forms of actions at firſt, or thereafter by their ſtrict ob- 
they ſervance of the kinds of actions, tho' not of the preciſe words; yea, they had 
law, power to correct the extremity of theſe laws, and ſo they accounted ſummum jus, 
um- *mmam injuriam. We ſhall only give ſome inſtances of the nobile officium of the 
{pi- Lords of Sefiion. f CO „ 5 
Firſt, They modify exorbitant penalties in bonds and contracts, even tho' the 
0 be bear the name of liquidate expences with conſent of parties, which neceſſitous 
it to debtors yield to ; theſe the Lords retrench to the real expences and damage of 
h its | parties“: yet theſe clauſes have this effect, that the Lords take ſlender probation 
un. of the true expences, and do not conſider whether they were unneceſſary or 
ügkt not, ſo that they exceeded not the ſum agreed upon; whereas, in other caſes, they 
dif- allow no expences, but what is neceſſary or profitable. % 
o Secondly, When the advantages of legal execution are exorbitant, eſpecially in 
| y apprifings and adjudications, when the queſtion is in that which may make the le- 
auſes } 


gal expire, the Lords do ſtrictly judge the nullities and informalities, and extend 
the profits received by theſe rights, to this equitable effect only, that they be not 
perpetually redeemable, or require a new legal; but they determine a leſſer time, 
in which the ſame may be redeemable. And if there be no hazard of the le- 
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petition, 


Pais over nullities and informalities, where they ſee nothing wanting in material ju- 
tice: but if any defect be in material juſtice, they do moſt ſtrictly judge all in- 


terial juſtice may be amended, as is more ordinary in interlocutors. 


of debt, but by poinding of moveables, whereby creditors had warrant to poind 


"rms, the goods of their debtors, yea all the goods upon their ground, tho' not be- 
red: longing to themſelves, but to others, till that excellent ſtatute, Parl. 1469, cap. 
d of 36. which both ſhows the diſeaſe, that tenants goods were by the brieff of diſtreſs 
pe dl or poinding, taken for their Lord's debt, without limitation, and alſo provides a cure; 
ould i for by that ſtatute it is limited only to their moveables, where their mail extends 
f, l. to the avail of the debts, or at leaſt to their current term's mails or duties, albe- 
rw it the term be not come. By this ſtatute appriſing of the debtor's lands is introdu- 


ced which thereafter was not only made effectual againſt the debtor infeft, but 
aſo againſt his apparent heir not being infeft, but being charged to enter heir, if 


apparent heir renounced ; which therefore the Lords, cx nobili icio, ſupplied, by 
. | adjudging 
See above, III. 2. 32. - 


gal, they ſuſtain theſe diligences as redeemable ſecurities, altho' there be many 
nullities and informalities therein, if there be not a more formal right in com- 


Thirdly, The Lords, in the reduction of their own decreets ex nobili officio, do 


formalities and nullities for opening the decreet, that any thing eſcaping in ma- 


Fourthly, By our moſt ancient cuſtom there was no legal remedy for payment 


e did not renounce to be heir: yet no ſtatute did provide a remedy in caſe the 
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liſerent, but without precept of ſeiſin, or procuratory of reſignation, ſo that ſuch 


having firſt uſed the ordinary remedy by horning. 


yet where there are many concurring evidences, tho' not full probation, the Lords 
ex officio examine witneſſes ad rimandam veritatem, without diſcuſſing the releyge. 


times with blank aſſignations or diſpoſitions : and all manner of frauds are found 
out this way, which cannot otherwiſe be found out. 


the reply is, that theſe evidences were done of deſign, and nature violented, and 
it was evident the fickneſs was continued; in this caſe two witneſſes choſen by 
by the purſuer, might both prove the ſickneſs and ſupport, and fo carry the e. 


in theſe points, to be adduced by the ſeveral proponers, but do allow either par. 
ty to adduce a certain number of witneſſes, not exceeding ſuch an equal number, 


© when he ſubſcribed the diſpoſition in queſtion ? Whether he went to kirk and 
market after? And whether he went freely, none touching him? Or if he wa 


e ficknels upon him?” The like is done when the queſtion falls concerning 


proof before anſwer, 
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adjudging the lands, either for the debt of the defunct, or for the debt of the 1 « Seſft 
parent heir. | | : 3 
Fifthly, When diſpoſitions were granted of lands or annualrents in Property t WAN © ot 
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diſpoſitions became ineffectual, the Lords introduced another kind of adjudicy; 
on, adjudging the lands or annualrents from the diſponer to the purchaſer b 


Sixthly, The Lords, by their ordinary office, cannot take away writ by witneſſ;,, 


cy till probation were ended; and if, at adviſing of the probation and other evi. 
dences, they find them pregnant, they do ſuſtain them probative ; and ſo trug; 
are diſcovered «, and retiring of writs lying by defuncts uncancelled, and oſt. 


Seventhly, The Lords do frequently make acts for probation before anſwer t, 
the relevancy, which is only ex nobili officio, and may alone be uſed, when there | 
is eminent hazard to carry away moſt important rights by two pickt-out witnek- 
es; as when the queſtion is of deeds done on deathbed ©. For the ordinary ex- 
ception 1s health or convaleſcence, evidenced by going to kirk and market; and 
could not fully make out the attempt, but that the party was ſupported, or that 
the defender, would carry to him the greateſt eſlate ; or two witneſſes choſen 


ſtate to him: To prevent which, the Lords do not allow contrary probations 
to be examined upon theſe points, What was the condition of the defund, 


helped or ſupported? And what evidence there was of the continuance of his 


deeds in confinio majoris ætatis, being queſtioned upon minority and leſion, and the in 
in ſuch others. Upon the ſame grounds the Lords did prohibit the judge of ad- Wiſſ® the 
miralty to make any act before anſwer, in a proceſs-of adjudication of a ſhip, vt the 
for clearing who was the owner, and what was the port, June 12. 1673, Captam (irect 
Gilles; Dec. . 1073, Cafplam d ĩð He T7 lty : | 
III. Let us now return to the exerciſe of the juriſdiction of the Seſſion, where- ced by 
in it is to be conſidered, the matter of their juriſdiction and the manner of l. Lords 
As to both, it will be fit to confider the moſt ancient manner of cognition of name 
cauſes in this kingdom, and what alterations were therein, till both matter and Wi % 
manner were finally ſettled by the inſtitution of the College of Juſtice. 4 1 
Firſt, By the 45th act, Parl. 1424, it is clear, that all complaints were to be Sn 
decided before the judge- ordinary, as they then were, in theſe terms: © Anent bill E 1 
of complaint, whilk may not be determined by the Parliament, for diverſe cauſes op 
* belonging to the common profit of the realm, it is ordained, that the bills of com- A . 
*© plaint be execute and determined by the judges and officers of the court 17 5 
whom to they pertain of law, auther juſtice, chamberlain, ſheriffs bailies of | Ho 
e burrows, barons, or other ſpiritual judges : and gif the judges refuſe to do the W % 
e law evenly, the party complaining ſhall have recourſe to the King, who {hal wy uy 
« ſee rigorouſly puniſhed ſuch judges. But by the 65th act, Parl. 1425, the ler 
OD «« Selb Paſs o 
: Truſt can now be proved, only by writ or oath of party, | P. 1696, c. 25. „ V. 
By the preſent practice the relevancy is generally left-undetermined, till both parties have brought wer "tour 


See below, IV. 20. 48. 
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p- « dry complaints, cauſes and quarrels, that may be determined before the Kin 
„and his Council.” The power of the Lords of Seſſion is further cleared, Parl. 
4 1457, caß. 61. and the manner of bringing cauſes before them by the ſame Parl. 
we 10. 62: But all actions were firſt to be purſued before the judges-ordinary, 
he Parl. 1487, cap. 105. The way of bringing actions from the judge-ordinary to 
* the Seſſion, was by a ſummons of error, which is the ſame with a reduction; but 
ſes, mentions the quarrelling the verdict of the inqueſt, and ſo relates not to ci- 
ods ji] cauſes, but to criminal, wherein the great inqueſt of forty five recognoſced 
Van the verdict of the ordinary inqueſt, But becauſe the Seſſion was not appointed 
5 © fit conſtantly, a daily Council was erected, with the ſame power that the 
-uſts Lords of Seſſion had, Parl. 1503, cap. 58. And the way of bringing proceſſes 
oft. before that Council, was only in the firſt inſtance: for appeals, or falſing of dooms, 
und «nd the order thereof in all caſes, is determined in that fame Parliament, cap. 95. 
put they come never to that Council, but to other delegates to be named by the 
t to King: and thus It continued till the inſtitution of the College of Juſtice by King 
here James V. after which all appeals ceaſed, and in place thereof came advocations, 
eſs. ſuſpenſions, and reductions of decreets. 
4 Iv. King James I. having been eighteen years priſoner in England, being ta- 
and ken as he was going fo France, he underſtood the courſe of juſtice in both theſe 
and Uingdoms, and was the inſtituter of the Seſſion, and of inſtruments of ſeiſin: 
that be did alſo inſtitute the forms of all ſummonſes, which, for their comprehenſi- 
1 by on of much in few words, were called brieves ; and he erected a chapel or chan- 
ofen cery, and gave them the formula of all theſe brieves, as the ſame were uſed in Eng- 
ee. and, which every one took out in courſe, without any ſpecial warrant. The 
ions chief brieves were the brieve of right, whereby the right both of property, ſupe- 
pars riority, annualrent, and liferent were determined; and the brieve of diſſeaſing, 
ther, whereby the point of poſſeſſion was decided, and ſecured againſt all attempts of 
nt, iſpoſſeſſion. The ſame courſe by brieves doth yet continue in England, in the 
and courts of law, and are directed to the ſheriffs to be executed; but becauſe it was 
was WA "ot poſſible to reach all ſpecial caſes by theſe brieves, purſuers were allowed to 
f his bin therewith declarations of their own, extending the general heads of the brieves 
ning o their particular circumſtances, which muſt alſo have been ſo with us. But by 
and che inſtitution of the College of Juſtice, clerks to the ſignet, now called writers 
28 to the ſignet, were inſtituted as a part of the ſaid College; and then all the brieves 
hip, vi the chancery fell in deſuetude, except thoſe which yet remain, which are ſtill 
a <tc, and only to be ſerved by ſheriffs, ſtewards, bailies of royalty or rega- 


ere- 
Cit Lords, and were directed to ſheriffs in that part, having a blank for inſerting the 
” name of any perſon the purſuer pleaſed, who thereby was ſubſtitute in place of 


viding the ſeveral cauſes for every day in the week, and for the four quarters of 


Lords by bills, and did obtain warrant from the Lords for ſummons, diſpenſing 
with ſome or all of theſe requiſites, which therefore were called privileged ſum- 


_— and they bear at the end of the ſummons, Ex deliberatione Dominorum Con- 
cilli. 


the et comprehended in the ordinary ſtile; which at firſt were peruſed and conſider- 
(hall ed by the ordinary on the bills, and paſſed if they were found relevant; but being 
the erceedingly multiplied, they paſſed in courſe upon the truſt of the writers and 
fon Clerk to the bills, that no bill paſs but what is accuſtomed ; and therefore they 


Paſs only periculo petentis. BE 
The brieves which are now taken out of the chancery are of two forts, 
etoured and not retoured. The brieves for ſerving of heirs are returned to the 


4 Gefſion WAS erected to examine, conclude, and finally determine all and ſan; 


lt: and in place of the reſt of the brieves, ordinary ſummonſes were introdu- 
cd by the ſtiles accuſtomed by the writers to the ſignet, and ſuſtained by the 


the ſheriff ; and they behoved to be continued, and entered into a roll or table, di- 


the kingdom. And becauſe ſome ſummonſes required more ſpeedy diſpatch, there- 
lore the writers could make no alteration in theſe points, but did addreſs to the 


And likewiſe ſuch ſummonſes paſſed upon bill, as were of a ſpecial nature, 


7 F chancery, 
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chancery, after they are ferved.by the judge- ordinary, and are regiſtrate 


fifteen days warning. The heads and meaning of theſe brieves 
ed, tit. beirs, & 28. 


vobis et praecipimus, quatenus per probos et fideles homines patriae, Per qu 
rei veritas melius ſciri poterit (magno ſacramento interveniente) diligentem g 


Ti. 
there, and extracts thereof granted, which are therefore called — 5 5 
brieves require no citation of particular parties, but are ſerved by a publick 90 Thi 
on at the market-croſs-of the head-burgh of the ſhire, or other juriſdiction, 9 k We 


VII 
ry. C 
upon t 
heirs e 
And u 


reds are explain, 
41. And there muſt be called an inqueſt, whoſe ſenteng 


is called a ſervice, which 1s retoured to the chancery. The tenor of the brier 
is this, CAROLUS, &c. vicecomiti et balivis ſuis de, &c. ſalutem, Mandan 


* fidelem inquiſitionem fieri faciatis, de quibus terris et annuis redditibus cun #4 
<« pertinen. quondam A. B. de G. pater C. D. latoris praeſentium, obiit uling the ts 
4 veſtitus et ſaſitus ut de feodo, ad fidem et pacem noſtram infra balliam veſtaq? ations 
Et fi dictus C. D. eſt legitimus et propinquior haeres ejuſdem quondam A. 4 ts 
« ſui patris de dictis terris et annuis redditibus cum pertinen.? Et fi fit legit 5 5 
* mae actatis? Et quantum valent dictae terrae et annui redditus nunc per . The 
<« num? Et quantum valuerunt tempore pacis? De quo tenentur? Per quod and th 
« ſetvitium tenentur? Et in cujus manibus nunc exiſtunt ? Qualiter ? Per quem « Wh 
Ob quam cauſam ? Et a quo tempore? Et quod per dictam inquiſitionem dil. « adm 
« oenter factam, eſſe inveneritis, ſub ſigillis veſtris et ſigillis eorum qui dicte in. The n 
© quiſitioni intererunt faciendae, ad capellam noſtram mittatis, et hoc -breye « mot 
« Teſte meipſo. Apud Edinburgum, decimo quarto die menſis Julii et anno egi Giotry, 
ce noſtri decimo quarto, 1662.”  _ Tl Oe, . « tara 

VI. The ſecond retourable brieve 1s the brieve for ſerving tutors of law, which « 000 
is retoured to the chancery, and thence there is a nomination taken out deſigning 28 per 
the tutor of law e. The tenor of this brieve is as follows: © Vicecomiti et bali; Mi Ho. 
„ ſais de, &c. ſalutem, Mandamus vobis et praecipimus, quatenus per probos et in tha 
fideles homines patriae, per quos rei veritas melius ſciri poterit, (magno facts « of ] 

* mento interveniente) diligentem et fidelem inquiſitionem fieri faciatis, quis f being 
« propinquior agnatus, id eſt conſanguineus ex parte patris dilecto noſtro B. fla « 2n0 
« legitimo quondam A. ſui patris? Et fi ille propinquior exceſſit aetatem vigint piven 
te quinque annorum completam ? Et {i fit ſui rei providus, et potens cavere done: brieve 
ce de adminiſtratione rei alienae ? Et fi illa propinquior fit immediate ſuccefſury « heit 
d jpfi B. fi ipſum contigerit in fata decedere ? Et fi fit ; quis tunc ex parte nu. fore tl 
« tris idoneor, apud quem, uſque ad ejus legitimam aetatem, poſit et debet ei- X. 
* cari? Et quod per dictam inquiſitionem diligenter factam, eſſe inveneritis, fu WM direde 
e ſigillis veſtris et ſigillis eorum qui dictae inquiſitioni intererunt faciendae, ad c. ande 
pellam noſtram mittatis, et hoc breve. Teſte meipſo. Apud Edinburgum, &. called 
VII. The third retourable brieve is the brieve of idiotry, which is a ſpect where 
kind of brieve of tutors of law; for thereby ſuch tutors are ſerved to idiots, 0f inſtan 
furious perſons, as are their neareſt agnates, paſt twenty five years of age. The | excep 
tenor of this brieve is as follows: © Vicecomiti et balivis ſuis de E. ſaluten, WM neithe 
« Mandamus vobis et praecipimus, quatenus per probos et fideles homines . creers 
< triae, per quos rei veritas melius ſciri poterit, (magno ſacramento intervenientt XI. 
« giligentem et fidelem inquiſitionem fieri faciatis, fi B. fit incompos mentis, fav WW relict 
us et naturaliter idiota, fic quod timetur de allienatione tam terrarum ſuarum, aſt ve 
quam aliarum rerum mobilium et immobilium ? Et quamdiu ſuſtinuit iſtam . nw 


annua 
lerce | 
the ty 
rent, 

et cec 
(« nof 
« len 


c 


cur 


+ tuitatem ? Et fi fit, quis ſit tune propinquior conſanguineus dicto B? Et f lk 
« propinquior fit ſuae rei providus, et potens cavere idoneè de adminiſtrations 3 
e alienae ? Et ſi fit legitimae aetatis? Et quod per dictam inquiſitionem diligete 
« ter factam, eſſe inveneritis, ſub ſigillis veſtris et ſigillis eorum qui dicdae 1. 
{© quifitiont intererunt faciendae, ad capellam noſtram mittatis, et hoc breve. Tel 
«© meiplo. Apud Edinburgum, &c. ” „ 
Pat if the party be furious, the brieve bears to inquire, * Si fit incompos MF 
tis, prodigus et furioſus, viz. Quod neque tempus neque modum enen 
ae 3 4 ale 


cc 


* See above, I. 6. 9. * See 
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habet, ſed bona et poſſeſſiones dilacerandas et diſſipandas profundit, et quam- 
« diu ſuſtinuit illam furioſitatem? &c.“ En: 5 ON 

This brieve is retoured to the chancery, and thereupon a nomination of the 
tutor is given out. | 1 | WY | 

VIII. On theſe three retourable brieves there are iſſued decreets of the chance- 
u. On the firſt brieve the retours of heirs are decreets of the chancery, and 
non them follow precepts commanding the ſuperior to receive and infeft the 
heirs conform to their retours, when the retours contain lands or annualrents. 
And upon the executions thereof, if obedience be not given, there are ſubſequent 
precepts for making the firſt effectual, as is explained, tit. Heirs. | 

1%. The nominations of the tutors on the brieves of tutory and of idiotry, are 
the decreets of chancery, but have no precepts following thereon ; theſe nomi- 
nations being the titles whereby theſe tutors act. In all theſe decreets and pre- 
cepts, the King himſelf decerneth and commandeth immediately, without a ſub- 
ordinate judge. 8 | 8 : 3 5 8 . 

The difference between the brieves and nominations of ordinary tutors of law, 
and thoſe of idiots or furious perſons, are theſe; the ordinary tutory inquires, 
« Who is the neareſt agnate of twenty-five years compleat? And if he be fit for 

« adminiſtration, and to find caution ?” which is the firſt head of the brieve. 
The next is, © If he be neareſt to ſucceed, and who is the moſt fit perſon on the 
« mother fide, with whom the pupil may be educated?” But in the brieve of i- 
| Giotry, the firſt head is, Whether the perſon be compos mentis, fatuus, or a na- 
« tural idiot, and that there 1s ground of fear that he may alienate his lands or 
« goods?“ Whereby not only idiots, but any uncapable to manage their affairs, 
as perſons dumb or deaf, are to be underſtood. The next point of the brieve is, 
„How long the party hath been under that incapacity ?” For deeds only done 
in that time are void. The third point is,“ Who is the parties neareſt agnate 
« of lawful age ?” (which is not to be underſtood by his majority, but by his 
being twenty-five years compleat) © and if he be fit to adminiſtrate the affairs of 
« another, and able to find caution ?” Therefore the nominations are not to be 
given out to either of theſe tutors, till ſufficient caution be found. But in the 
brieve of idiotry, that article is not expreſſed, © Whether the tutor be neareſt 
* heir; and that if he be, a perſon be nominate for cuſtody ;” which there- 
fore the Lords ought to ſupply, as having the Prætorian power. 

X. The brieves not retourable, are four, which are not decreets, but precepts 
| Greed to ſheriffs, &c. who thereupon cite parties, and hear and determine: 
and therefore they are called pleadable brieves ; becauſe particular parties are 
called ſpecially, and not generally only at the market-croſs, as in the other brieves; 
wherein yet parties may appear tho' not called, and may plead fo far as they can 
inſtantly verify, either by objections againſt the brieves and executions, or by 
| xceptions inſtantly verified; but tho' none appear, they are not contumacious, 
neither doth an executorial follow by horning and poinding, as in other de- 
Creets, _ —_ | | 


XI. The firſt of theſe unretourable brieves, is the brieve of terce, whereby a 
relict is to be ſerved to a third part of the tenements, wherein her huſband died 
laſt veſt as of fee !: it is a warrant to the ſheriff, ſtewart, or bailie, where her 
huſdand's lands ly, to call an inqueſt, and therewith to cognoſce what lands or 
annualrents the huſband had the time of his death; and to aſſign her a reaſonable 
terce thereof, which ſhe may either crave to be kenned, that is, to be divided from 
the two thirds belonging to the heir, or otherwiſe ſhe may bruik the third of the 
nt, until the diviſion be made. The tenor of this brieve is as follows: “ Vi- 
E cecomiti, &c. ſalutem, Mandamus vobis et praecipimus, quatenus dilectae 
. noſtrae B. relictae quondam A. latrici praeſentium, haberi faciatis rationabi- 
lem tertiam partem ſuam, de omnibus et ſingulis terris et annuis redditibus 
cum pertinen. quae et qui fuerunt dicti quondam A. ſui mariti haereditarie, 


i 5 « infra 
Dee above, II. 6. 13. 
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« infra balliam veſtram, quas et quos de nobis tenuit in capite, et de quibus chi 


« ultimo veſtitus et ſaſitus ut de feodo. Tantum inde facien. quod Pro veſtr A 
« defectu, amplius inde juſtam quaerimoniam non audiamus. Teſte meiply, 4 
cc c. — | 5 
ee 525 of this brieve, all muſt E 5 5 was holden * 
and reputed, vie. That the relict was holden and repute ; 29 wife in the | . 
husband's lifetime, and that the matrimony was not accuſe | n 1 lifetimes 171 
Parl. 1 503, cap. 77. yet the contrary may be proved, by nes . eren Or ot 
reduction before the Lords. The ſervice muſt alſo bear, that the | uſband is fe. v 
puted to be dead, and at what time; that b We the ND have right n ode 
the profits of the terce, from the next term after her 1 : _ ; It is alſ 15 
ſufficient to inſtruct, that the huſband died in poſſeſſion of the lands in queſtion, Þ 
and was holden and reputed heritable poſſeſſor thereof, albeit it 1 be fecurer Bi 
againſt reduction, that the ſeiſin be produced; yet his poſſeſſion as heritable pol. 72 
ſeſſo known. „ 8 e 
B unretourable brieve, is the brieve of diviſion, whereof the : by 
tenor follows: „ Salutem, Mandamus vobis et praecipimus, quatenus totas et in- 1 gi 
e tegras terras de, &c. cum pertinen. jacen. infra balliam veſtram ; 5 A. ex Ae” 
parte una, et B. ex parte altera, portionarios dictarum terrarum, jutte et ſe. 1 
cCundum aſſiſam terrae contingentem, partiri faciatis. Tantum inde tacien, 1 
« quod pro veſtro defectu amplius inde juſtam quaerimoniam non audiamus 15 
"oi ©» | eipſo . ee 5 5 | | we , « rt 
| The ey are ſuch as bruik pro indiviſo, whether they be eee qe = 3 
ers, or portioners by appriſing or adjudication, or if there be divers 3 W 00 
have not been kenned to a particular diviſion for, in that caſe, the 3 0 on 
terce, is not the competent way of diviſion, for that is only competent between u 
1 cer and the heir. 5 „„ = oy 1 
et The third unretourable brieve, is the brieve of lining, which is of thi 3 - 
tenor: © Praepoſito et Ballivis burgi de, &c. falutem, ARE kin NE "TR 
*© cipimus, quatenus pro duodecim de melioribus et fide e us up , or 
© aictt.burgi, per quos rei veritas melius {Cir poterit, (magno papers _—_ 8 
«© veniente) juſte et ſecundum leges burgi, lineari faciatis 1 1 oY bt or 
*« Jacobi A. jacen. in dicto burgo ex parte Boreal viae Regiae eju{dem, ! 1 a 
e nementum terrae Joannis B— — ex parte orientall, ex una parte; et 13 - Hat 
e tum terrace Davidis C. ex parte occidentali, ex altera parte z et re 5 de 
« tenementum terrae per dictos lineatores lineatum fuerit, ita illu 3 Nb. 
« firmiter faciatis obſervari. Tantum inde facien. quod pro veſtro defe u an aſh 
< plius inde juſtam quaerimoniam non audiamus. Teſte meipſo, Kc. 4 . wal 
XIV. The fourth unretourable brieve, is the brieve of „„ „ be 
is for clearing controverted marches, and is of this tenor: “ han - * Bill can 
« Jutem, Mandamus vobis et praecipimus, quatenus per probon e ee fic , or i 
< tiquiores homines patriae, juſte et ſecundum afſiiam terrae, peram _— = at 
atis rectas metas et diviſas, inter terras de, &c. cum pertinen. quae or n er di 
parte una; et terras de, &c. quae ſunt B. ex parte altera, jacen. in = F XIX. 
<« de, &c. et infra balliam veſiram. Et ficut dictae diviſae et metae } b. er i 
ſecundum aſſiſam terrae perambulatae fuerint, ita eas de caetero firmiter er 
e“ atis obſetvari. Tantum inde facien. &c. Teſte meipſo, &c. „nl termine 
But though the brieve bear generally pro probos et fideres homines perro 1 Gth ar; 
might extend to any man of the kingdom; yet it is ſtatute, Parl. 1579, To . 
That in all time thereafter, in cauſes of perambulation, no perſons be ? auc, 
upon the inqueſt thereof; but thoſe who have heritage of their own, 5 uy Gefined ; 
maiſt eweſt the ſame, to wit, within the ſheriffdom where the lands ut thin fight is 
they may not be had within that ſhire) then within the four next 0 nces in br prof. 
unleſs the marches be inſtructed by bounding charters, or other evide ns only. 
writ, xv. Mao 
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Xv. All theſe brieves muſt be ſerved with inqueſts, and ſo cannot be ſerved 


before the Lords in the firſt inſtance ; and though the hrieves may be advocated, 


t they muſt be remitted unto ſheriffs, to wit, the ordinaries, if the reaſons of 
\dvocation be not ſuſtained : or to others in their place, if the reaſons be ſuſtain— 
el: in which caſe brieves for ſerving heirs, are accuſtomed to be remitted to 
the macers and aſſeſſors, if any difficulty ariſe ; and ſo may the brieves of idiotry. 

XVI. There remains yet in the Chancery, a brieve for calling the Parliament, 


| vhich was the ordinary way of calling the ſame; but ſince, it hath been accuſtomed 


0 be called by publick proclamation. The tenor of that brieve is this: “ Ja- 
« cobus Dei gratia Rex Scotorum, Vice-comiti, et ballivis ſuis de Argyle, ſalu— 
« tem, quia ordinavimus Parliamentum noſtrum tenendum apud Edinburgh, 
u et Inchoandum die Sabbati, octavo die menſis Juli proxime futuri, cum con— 
« tinuatione dierum ; vobis praecipimus et mandamus, quatenus ſummoneatis, 


« ſeu publicè ſummoneri faciatis, omnes et ſingulos epiſcopos, abbates, priores, 


-- 


© comites et barones ac cacteros libere tenentes totius balliae veſtrae; et de quo- 
 libet burgo, tres vel quatuor de ſufficientioribus burgenſibus, ſufficientem com- 
miſſionem haben. quod compareant coram nobis, dictis die et loco, in dicto 
goſtro Parliamento, una cum alns regni noſtri praelatis, proceribus et burgo- 
« rum commiſſariis, qui tunc ibidem propter hoc intererunt congregati; ad tra- 
ctandum, concordandum, ſubeundum et determinandum ea quae in dicto no— 


_ 


Lad 


* 


ſtro Parliamento, pro utilitate regni noſtri et reipublicae, tractanda fuerint, 


6 concordanda, ſubeunda et determinanda: et vos vicecom. ſitis ibidem dicto die, 
« haben. vobiſcum ſummonitionis veſtrae teſtimonium, et hoc breve: et hoc 


« ſub poena quae competit in hac parte, nullatenus omittatis. Datum ſub teſti- 
4 monio noſtri magni ſigilli. Apud Halie- rude-houſe decimo quinto die menſis 
4 Maii, anno regni noſtri viceſimo 1557,—Vice-comiti et ballivis ſuis de Argyle. 


Pro Parliamento.“ 


| XVII. There is another diſtinction of brieves into theſe that are pleadable, and 


theſe that are not pleadable. Pleadable brieves are theſe, that require particular 


citation, as is the brieve of diviſion, and as was the brieve of right and diſſeaſing; 
for there the defenders were ſpecially cited, and might propone defences, and 


get terms to prove: but there are other brieves which now remain, that are call- 

ed not pleadable, becauſe they admit no terms to prove; yet any concerned may 

can he inſtantly verified. OY 8 5 . 
VIII. If the judges, to whom theſe brieves are ordinarily to be directed, be 


propone any objection againſt the brieves and executions, or any exception that 


concerned in the cauſe, or in near relation to the parties concerned, or in enmi- - 


tf avainft them; the Lords will advocate the brieves to the macers, or others as 


riffs in that part; or if brieves be to terve heirs to lands in divers ſhires, they 
Vu! cau'e the brieves be directed to the macers; and in caſe of intricacy there- 
, or in other brieves advocated, they will appoint ſome of their own number 


their direction. 

NIX. Before we come to ordinary actions before the Lords, it is fit to explain 
hat is meant by thoſe terms which ordinarily occur, vis. a cauſe, an action, 
a proceſs, an inſtance, and a plea. A cauſe is the right to be diſcuſſed and de- 


to be aſſeſſors, who will report any difficult point to the Lords, and proceed by 


termined, fo called, becauſe it is the cauſe of all the reſt; for thence an action 


coth ariſe, a proceſs doth proceed, or an inſtance, and a piea. 
XX. An action is defined by Juftinian, to be jus perſequend! in judicio quod fibi 


ur; about which there are many debates, eſpecially why an action ſhould be 


lined a power to proſecute, it being rather a proſecution of a power; for ail 
Tight 's comprehended in ſome kind of power: or how it ſhould be ſaid to be 
TProlecution of that which is due, which would rather import perſonal acti- 
MS only, and can hardly be ſtretched to all real actions: neither Coth an action 
Fiend only to what is done in judgment; for he who uſeth citation of courſe, 
Mtout any particular warrant, is in action, but is not in judgment, till the de- 
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fender be called by the judge to appear. But an action may be more plainly 

ſcribed, to be a proſecution by any party, of their right, in order to a jud; 2 
« determination thereof::” and fo it is begun by taking out a ſummons or br 
of courſe, or an application by bill for obtaining a ſummons, 3 


is condemnatory. 7 | 
XXI. A proceſs is, © an action ſuſtained by a judge, that thereupon either zn 


« at or definitive ſentence may follow; for all dilatory exceptions are propobel 


in theſe terms, no proceſs for ſuch a cauſe; and therefore an action not ſuſtained 
cannot be a proceſs; though, in vulgar acceptance, any ſummons when but cal. 
ed by a clerk, and appointed to be ſeen, is called a proceſs. 


XXII. An inſtance is, © that which may be inſiſted in at one diet or courſe q 


< probation,” whether it be inſtantly verified at the firſt calling, or a term be 
aſſigned to prove: for, whatſoever cannot be proved at that term, cannot be i 


that inſtance, ſeeing there cannot be more acts of litiſconteſtation than one, fy: | 


-obtaining one decreet : and if there be in the ſame ſummons more points, which 
cannot be proved at the fame diets, the libel doth contain 
which many a&s and decreets will proceed at divers times. 


XXIII. A plea contains more than one proceſs, vigz. all that is done until the 


parties do fully acquieſce and infiſt no further: therefore, if a decreet be ſuſpend. 


ed, or reduction intented, the plea is not ended, but is ſtill depending from the 
firſt judicial act, where the defender doth, or ſhould appear, till the parties ac. 
quieſce. But a ſupplication or citation doth not make the dependence of a plex, 


but the intention thereof; and ſo an action is ſaid to be intented and depending, 


XXIV. Actions before the Lords of Seſſion, are either in the firſt or ſecond 


inſtance. An action in the firſt inſtance, is either ſummary or ſolemn. A ſo- 


lemn action is that which proceeds expreſsly in the King's name, and hath ng 
execution till parties be heard, or be contumacious. And ſo a ſummary ation i 
that which wants theſe ſolemnities. „ 5 


XXV. A ſummary action is of two ſorts; the firſt is that which paſſes by a bil F 


and a citation thereupon by an order of the Lords, without paſſing the fignet ; ſuch 


are complaints againſt members of the College of Juſtice, eſpecially in that which 


concerns their employment and truſt. Such alſo are complaints upon contempi 
of the Lords authority; as when parties proceed to execution, where there is 1 
ſtop or ſuſpenſion given, or where an inferior judge proceeds after an advocati 
on duly intimated ; or, when the Lords appoint reaſons of advocation, or tit 
principal cauſe to be diſcuſſed upon the bill; or, when a cauſe is ordained to bt 
diſcuſſed upon a bill of ſuſpenſion. Theſe, and generally all complaints /ufr 
atrentatis aut innowatis lite dependente, proceed by bill and deliverance, without! 
ſignet ſummons, and go not to the roll; nor is there any further time to { 
but, upon the ſight of the bill and deliverance, the party is to anſwer at the net 
calling; and fo the matter is diſcuſſed by the ordinary upon the bills, or ſumms# 
rily in frœſentia, if the matter be important or atrocious. 25 
The other kind of ſummary actions, is, when, a charge of horning is obtall- 
ed upon a bill without citation or ſentence ; ſuch are hornings granted ſummarily 


by ſtatute or cuſtom. By ſtatute, ſeveral acts of Parliament ordain letters d 


horning to be direct ſummarily; ſo horning is direct againſt liferenters, to . 
hold the liferent-lands and tenements, in the caſe they received them ; fo her 


tors of a pariſh are ſummarily charged to meet and ſtent themſelves for bull 


ing or repairing kirks, or kirk-yard dykes, By cuſtom, charges of horning # 
granted in ſeveral caſes; as, 1. For the King's revenue of whatever kind. 
2. For payment of the commiſſioners to Parliament. 3. For payment of ti 
Lords of Seſſion their contribution-money out of the ſeveral benefices. _ 
Theſe hornings are called general letters, becauſe the particular perſons whick 
may be charged, are not particularly expreſſed nominatim, but under a ger 


deſignation, But ſuch as are not authorized by ſtatute, or anticat cuſtom, J 


and is not termi. 
nate till a final ſentence be-obtained, and execution thereupon, when the ſenteng, 
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\ effect, but for obtaining caption, for thereby eſcheat did not fall. And be- 
155 too many of theſe general letters were ſurreptitiouſly obtained, they are diſ- 


charged by ſeveral acts of Parliament, and moſt ſtrictly by the 13th act, 2d Seſſ. 


parl. 1690: wherein the King's revenue, and miniſters ſtipends upon decreets 
of locality, Are only excepted ; and decreets of poinding the ground are left as 
beate. Yet there may be letters of horning ſummarily granted for commiſſion- 
ers charges, upon production of the atteſt of the clerk-regiſter, of their attend- 
ace, and of the atteſt of the collectors of ſupply, of the valuation of the parti- 
cular heritors and liferenters in the ſhire. Letters may be alſo ſummarily direct- 


| &d, for the contribution-money, againſt the particular perſons accuſtomed to ay 


the ſame * : neither can the late act annul the general letters, warranted by the 
particular ſtatutes, to which this late act bears no derogation. = | 
XXVI. The ordinary ſolemn ſummonſes are ſuch as are intented before the 
Lords, in the firſt inſtance, and theſe are called ordinary actions, in diſtinction 
from the cauſes which come before the Lords, in the ſecond inſtance, by advo- 
cation from inferior courts, before decreets, or by ſuſpenſion or reduction, after 
gecreets either of the Lords themſelves, or of inferior courts, or of cauſes firſt 


intented before the Parliament, and by them remitted to the Lords, or of actions 


remitted by the Privy Council to the Lords, which are found to concern the point 


of right, wherein the Lords of Council decline themſelves, and therefore oblige : 


not the Lords to diſcuſs them ; yet, where the Council in matters of riot doth 
demur, till the matter of right be firſt cleared, the Lords uſe ſummarily to diſ- 
cuſs the point of right, upon recommendation of the Council. 

XXVII. Ordinary actions proceed not by brieves, but by larger ſummonſes, 


which therefore are called libels. They are called ſummonſes, 2 ſummonendo, 


becauſe the executions thereof advertiſe the defenders to appear, and anſwer 


thereto, at the terms therein preſcribed. Theſe executions are alſo called citati- 
ons, d citando, becau'e they haſten the defender's appearance; which name ariſes 


from the antient Roman way of citing parties; wen the complainer, without 
authority from a judge, required his party to appear before a judge, who might 


hear and determine their controverſy ; and if he refuſed, he might compel him, 
if he had ſufficient ſtrength and aſſiſtance for that effect. But this courſe hath 


been long fince laid aſide, as being apt to beget breaches of the peace; and, in 
place thereof, ſummonſes by aparitors have ſucceeded, wherein there muſt be 
ſome certification, which may rather induce the perſon ſummoned to appear, 


than to fall under theſe juſt penal conſequences upon their contumacy. Theſe 
penal conſequences being declared by the tenor of the ſummons, are therefore 


compearing, what he will do in that caſe. D as 
XXVIII. A certification is neceflary in all ſummonſes, for it is the ſting that 


called certifications, becauſe the judge doth aſcertain the party called, and not 


gives them efficacy, without which they would be eluſory ; yet the certification 
1s not alwiſe the equivalent of what is demanded by the ſummons, but is partly 
penal, exceeding what is demanded in this, that ſummonſes do alwiſe bear or 
Import, that the party is cited to hear and ſee it found and declared, or ſufficient- 
y inſtruted, or to be proved, what in fact is alledged, and whence the conclu- 
lon in law is inferred, but yet the certifications do oft- times proceed without any 


Prodation, 

XXIX. The great certification in the Roman law, in real actions, was by their 
primum decretum, whereby the purſuer was put in poſſeſſion of the right he claim- 
ec, without any probation, and did enjoy the fruits thereof, till the contumaci— 
ous party did recover the ſame by way of action; wherein if he ſuccumbed, 
the ſecond decreet excluded him for ever. The common certification in ſum- 
manſes or brieves, by the cuſtom of England, is, that the party cited, and not 
compearing, ſhall be out-lawed, whereby he has no more benefit of law, 


till 
* dee above, III. 3. 13. 
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till the contumacy be purged : but no ſentence in the cauſe can proceed by thei | 


common law, till the party purſued be ſiſted in judgment before the judge and 
jury. | 

XXX. The courſe which our cuſtom did of old follow againſt contumacigy 
parties, was this. By the firſt citation they were condemned in the purſuer' = 


pences, and amerciated in a tine to the King: and by contumacy at the feconq 


ſummons, they were again condemned in the purſuer's expences, and a great 
5 8 7 er 
unlaw to the King, vis. the double of the firſt, And if they continued contu 


macious at the third citation, they were condemned in the expences to the purſuer. 
1 


and the quadruple of the firſt amerciament to the King : and then did the Judge 
proceed in the cauſe to do juſtice, and the purſuer was put in poſſeſſion of the 
lands in queſtion, till he were fatisfied of his expences, and the King's unlaus 
were paid; or in the poſſeſſion of moveable goods for year and day; but it the 
contumacious perſon had not land nor goods, he was to be out-lawed, and put to 
the horn, Parl. 1449, cap. 30. This hath been introduced ih imitation of the 
cuſtom of England ; but by the ſtatute it was only temporary, 
XXXI. Our cuſtom, now paſt memary, hath come to a courſe far nearer ma- 
terial juſtice in civil cauſes ; but the Secret Council and Juſticiary ſuſtain no pro- 
ceſs againſt abſents, but do only grant certification againſt them, declaring them 


to be fugitives; whereupon they are denounced, and are to be taken by. caption, 


and then the principal cauſe ceaſes, till they be brought perſonally to the bar. But 
the Seſſion proceeds to do juſtice againſt parties abſent *, and determine the rele. 
vancy of ſummonſes or bills, and admits inſtructions thereof, or gives terms to 
prove the fame by writ or witneſſes, and decerns, and puts the decteets to exe- 
cution; whereby the purſuer enjoys the profits, till by reduction he be put in 
mala fide, by production of a clear probation of the contumacious party's right, 
But if probation be by oath, whatſoever point is referred to oath by the ſummons, 
if the contumacious party be cited by a meſſenger of arms, perſonally appre- 
hended ; or it latent, vagrag 


dinburgh, and at the pier of Leith: in any of thete cafes, if the party cited be 
abſent, and the days of compearance be paſſed, he is holden as confeſſed; that 
is, the law preſumes he is conſcious oi the truth of the matter of fact referred to 
he did depone and confels that which is referred to his oath. Hence it -appears 
that in theſe ſummonſes there are two certifications; the one is, that if the 
party cited appear not, the Lords will proceed to Co juſtice, as if he did appear, 


which is underiicod when the ſummons bears with certification, and when there | 


is no mention of certification it is implied; for it is rather an act of exact juſtice, 


than a penal certification, The other certification is ſpecial, acco:ding to the 
-nature.of the ſummonss - > os : PI 
There is a third certification of great import, in ſummonſes of reduction and 
improbation, by which parties call for all writs whereby their rights may be que 
ſtioned, with this certification, that if they be not pioduced, they ſhall be re 
puted and holden as falſe and feigned, upon this preſumption of law, that they 
are kept up fraudulently ; for that if they were produced, they would be provet 
to be falſe and forged, which is praſumptio juris et de jure, and admits not of 1 
contrary probation, that thereby men's rights may be tecured, and an end put (0 
pleas. Eut this certification operates only as to the effect ſuch writs may have # 
gainſt the purſuer's rights, whereupon the proceſs proceeded. 
There eis a fourth important certification, whereby when parties purſue, and 
do not inſiſt, the defenders take proteſtation, againſt them, that no effect ma 


follow upon that ſummons or charge, till a new citation or charge: but becade 


that would not ſopite the plea, therefore the defenders raile s-proceſs-oquioh the 
| Ormer 
See below, IV. 38. 27. & 28. 5 


at, or in a place where there is no ſafe acceſs, being | 
cited at the market-croſs, and if out of the country, at the matket-croſs of E. 


his oath, and theretore forbears to appear and depone ; and ſo he is holden as if 
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ſormer purſuers, to inſiſt; with certification never to be heard thereafter in that 
nerd The firſt diviſion of ſummonſes with us, is in privileged and not pri- 
rileged. Privileged ſummonſes are accounted all ſuch, as require a bill to be 
alled by the Lords, upon ſome ſpeciality. All theſe ſummonſes bear at the end 
of them, Ex deliberatione Dominorum Concilii. The writers to the ſignet are com- 
.ehended in the inſtitution of the College of Juſtice, and are authoriſed to ex- 
ge ſummonſes which had not the accuſtomed brieves of the chancery, where- 
jn their ſtiles by cuſtom came to be known: and they are every year publickly 
called, and commanded to keep the accuſtomed ſtiles, and are cenſurable if they 
4 it not, the matter and order being always the ſame, tho' they be not tied to 
irticular words, as they are tied in the brieves of the chancery. But if any 
new caſe be propoſed to them, whereof they have not an accuſtomed ſtile, they 
ought to preſent the ſame by bill, that the Lords put not parties to trouble, up- 
on grounds altogether irrelevant. Theſe ſummonſes are like the Roman actions, 
 raſcriptis verbis, for which there was no name nor form acknowledged in the 
k, but from ſpecial matters of fact and circumſtances, inferences of law or e- 
quity, were deduced, altho' the ſame could be aſcribed to none of the titles of 
actions in that law; ſuch alſo were their aFrones extraordinarie : and therefore, 
in ſuch caſes, the writers ought always to begin with a deduction of the matter 


Ut and command. But in unprivileged ſummonſes, the writers ought. to begin with 
e. the authority and command, as they do in all reductions, and many other ſum- 
o monſes. This is too much neglected by long deduction of writs, tho' the mat- 


troubleſome and expenſive to give full copies, much to the prejudice of defend- 
v premiſed, fummonſes come oft to be cut by the advocates, and altered before 
luſtain theſe a terations, which, in ſtrict law, ought not to be admitted &: and there- 
proponed, proteiting againſt any alteration, as being either unneceſſary, or as ma- 

time to prepare their defences. But the Lords are fo careful not to protract pro- 
ſ cefſcs, that they were accuſtomed to permit executions to be altered, if the alterers 


would bide by the ſame, as truly done, which now is not to be admitted, when 
the executors and witneſſes do ſubſcribe, and no alteration can be without all 


ere their ſubſcriptions: yea, the Lords do ſometimes turn ſummonſes from one 
ce, ſte to another; as actions of contravention are oft-times turned into actions 
the of moleſtation, where the caſes interring penalties of contravention are not clear: 


The next ground of privileged ſummonſes paſſing by bill, is where the King 
hath intereſt ; as in all gifts flowing from the King, and in improbations. But 


diets and tabling of them, conform to the times of the year and quarters of the 


lays than is ordinarily required ; and ſeeing theſe bills paſſed of courſe, almoſt 
a ſummonſes came ſo to be paſſed, wherein the ſecretary's ſervants did concern 
temſelves, that many bills might remain at the ſignet, upon which ſummonſes 
"te oft renewed, FOE ti 

7 H : XXXIII. 
act of Sederunt, Feb. 26. 1723, made perpetual by act of Sederunt, Feb. 19. 1742, ſummonſes, a few ex- 
ate appointed to be fully libelled before execution, and full copies to be given with the citation. 


*B 
depted 


of fact, and thence infer the point of right, and thereto ſubjoin the authority 


ter of fact be clear, and may be ſhort ; as when there is a progreſs of aſſignati- 
ens, intimations and tranſlations, whereby ſummonſes become ſo large, that it is 


ers: for thereupon, and upon the defective relations and deductions, where fact 
they be diſcuffed; whereby the Lords are neceſſitate to admit ſhort copies, and to 
fore advocates were accuſtomed, at the calling of proceſſes, to accept the ſame as 


king in effe & a new ſummons, ſeeing, as to the alterations, defenders had not 


hey do alto ſuſtain charges defective in any formality, as ordinary ſummonſes. 


lte chief ground of bills is, when the ordinary requifites in ſummonſes, as to 


Kingdom, and the days of the week, upon which the ſeveral kinds of proceſſes 
Ul proceed, were craved to be diſpenſed with. There is now no neceſſity of a 

ll on that account, becauſe a new order is introduced by the act of regulation. 
bill, warrants were craved for ſummonſes without continuation, and for fewer 


— th on rare ee 


dclared the ſecond ſummons to be always on fix days, except in proceſſes apain 


found to offer a competent price. 


diction of what is due by obligations, L. 25. F. de obligat. et act. 


actions are theſe, which ariſe from their civil law, as diſtinct from the Pretoria 


all exact forms, and there could be no other action but under theſe forms. Bit 


dum ferpetuum; yet the forms continued both of the old and new actions 
until at laſt they were aboliſhed, Cod. lib. 2. tit. 58. Yet tho' the rigour of 
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XXXIII. For remeding theſe inconveniencies, the Lords, by an act of Seder, wle 
June 21. 1672, did dtermine what ſummonſes were to be privileged as to the 8 7 


ets, declaring that none ſhould be privileged, either by the Lord's deliverance, g 


otherwiſe, excepting * removings, recent ſpuilzies, and recent ejections, whe Wee 
by recent, is underſtood ſuch ſummonſes as are executed within fifteen days bY e. 
committing of the deeds, “ intruſions, and ſucceeding in the vice of Perſons q * tru 
moved, cauſes alimentary, exhibitions, ſummonſes for making arreſted 00k ch 2 
« forthcoming, transferrings, poindings of the ground, wakenings, ſpecial a md of! 
de rators, ſuſpenſions, prevento's and tranſumpts.” Of which recent ſpuilzies by XX. 
ejections, intruſions and ſucceedings in the vice, (which indeed are all ſpuilzie and int 
tho' not of moveables) are privileged on fifteen days warning, and the teſt on fr i thoſ 


days. But they did prohibit any thorter diet for the firſt citation, declaring thy They! 
all other ſummonſes ſhould abide twenty-one days warning. And further þ 1 


on on!. 


the inhabitants of Edinburgh and its ſuburbs, who may be ſummoned for the ſe. 


mme 
cond citation upon twenty four hours. And they declared all theſe to be pi. . 
vileged, whether there were any privilege contained in the ſummons or nd: XI. 
and declared all other privileges paffing in courſe. periculo petentium, to be null. dur cu 
Since this act, ad udicattons are by act of Parliament introduced in place of ture, r 
appriſings, which paſs upon one citation, and are privileged upon fix days, where naſſive 
Parties are near; as likewiſe the adjudication of the eſtates of bankrupts, to ſuch Vith t. 
as upon roup, do buy the fame ; or to the creditors by diviſion, if buyers be nt which 


| T5 mitter”s 
XXXIV. Before we come to ſpecial kinds of actions and ſummonſes, with XL! 


their forms by our cuſtoms, it is fit to give a general view of the div ſions df bone fil 
actions by the Roman law, and their particular actions may come in, as they may WAY cis, 
confirm or clear the reaſonableneſs of ours. It will be needlets to {ay any thin cane 
of their actions, which relate to ſuch rights as we have not; as the whole matter WM jreſcr: 
of ſervitude, libertiniſm, manumiſſion, and patronage, or other ſucceii.on, which in b. 
was not by their law, but by the Prætor, whereby the ſucceſſors were nut called on wa 


heirs, but 4onorum p. ſſeſſores; or of that irrational extention introduced by H.: 


nian in the novels, whereby all cognates of the maternal line, were equally biovgtt WM by Sr 


in with the agnates of the paternal ; which, with the actions ariſing thereon, make WM queftic 
a great part of the Roman law. _ 55 frifir 
XXXV. The moſt general diviſion of actions by the Roman law, is expreſſed WW conteſt 


in theſe words, Ommium afionum, qui' us inter aliguos, tua judices arbitrijve, & end m 
| quacungue re quæritur, ſumma diwviſio in dia genera deducitur : aut enim in rem fur, I ku, bi 
aut in per ſen m, & 1. inſt, de actienilus. This diviſion is taken from the rights up- WW ten 


on which actions are founded, which they divide into dominion and obligation, Wh ? nz / 
And to the fame purpoſe they divide actions in vindication of things, and in cot- fore ei 


XXXVI. They have another diviſion of actions from the authority whence the 
are allowed or inſtitute: and fo all actions are either civil or Prœtorian. Civil 


law. The civil law was the law of the twelve tables; and their af410es le;1s had 


theſe were very defective of what was neceſſary, and therefore the Prat 
ſupplied the ſame by addition of new actions, which were eſtabliſhed by the eli 


words was removed, the ſpecies and tenor of the actions remained, and have partir 
lar tities and names, except the action preſcripits verbis, which is a general name. 

XXXVII. But becauſe both the civil and Prætorian actions were too narroy) 
another diſtinction aroſe inter actiones directas et utiles: theſe attiones utiles arol 
from the parity of reaſon, and were founded upon the reaſon of the lau, bu 


not upon the words of it; ſuch are all the a&iones contrariæ; for inſtance, i 
| | | | | full 
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mtele 18 direfa, againſt the tutor, to compt and pay, but actio contraria tutele is 
fr the tutor, againſt him who was his pupil, for his neceſſary and profitable 
1 

XVIII. They had alſo another diviſion of actions, viz. into thoſe which 
ure rel perſecutorie, and thoſe which were penates : The former reached only to 
the true intereſt of the purſuer, but the latter extended it above the true intereſt, 
ſoch as are the actions 277 qmatus infictardo Is creſcit, in which the double value, 
and others in which the quadruple value of the true intereſt js decerned. 

XXXIX. They have another diviſion of actions into temporary and perpetual; 
nd into thoſe which are competent to heirs, and not competent to heirs, and in- 
thoſe which are competent againſt heirs, and not competent againſt them. 
They have allo a diſtinction of actions in ordinary and extraordinary. They di- 
Mnguiſh alſo between ordinary actions, and interdicts which concern poſſeſſi- 


command or prohibition, the diſobedience whereof infers contempt and puniſh- 


ment, and the deeds done contrary thereto are annullable. 


XL. Of all theſe diviſions and diſtinctions of actions, there is very little uſe by 
our cuſtoms, except the firſt ; and that ſome actions which are of a criminal na- 
ture, reach no further than the actors, as vitious intromiſſion which is a general 

ffive title, or behaving as heir by intromiſſion with heirſhip-moveables, or 


which are to be proved by witneſſes, ſhould not give action againſt the intro- 
mitter's heirs or ſucceſſors, any further than in what the defun& was profited. 
XLI. The Romans had another diſtinction of actions, into thoſe which are 
lone fidet, and thoſe which are ftr:&! juris. Actiones bone fidet verſantur in tutelis, 
fduciis, mandatis, rebus emptis venditis, actitnibus lecati conducti, negotiis geſtlis, 
afione depefitt, commodati, fignoratitid, familia erciſcunde, communi dividunde, 
treſcriptts verbis gue de efttmato froponitur et ed que ex permutation? competit, 
lt in bæreditatis petitione. The reſt are ſricti juris. The rite of this diſtincti- 
en was from the for mule ; a:l actions which had an exact yorn ula, were fricti 


qneſtione i wherein the difference then ſtoo l. It was clear, that in acfionibus 
þr171 juris, no exception was competent, but that which was proponed in litiſ- 
conteſtation; but in aFfor:bus brne figet, exceptions were competent thereafter, 
and m ght be ſupplied by the judge; thereby allo annualrent was due from de- 


| lay, but in ao us flrifti juris, only from litiſconteſtation. Yet the controver- 
ly remained in the other differences, which is commonly determined, that i 


b 2 fidet judicits, there are mutual preſtations between both parties, and there- 


action, whereof the judge acted ex bono et quo, as an arbiter; and therefore theſe 


ons were alſo called arbitrary actions; but he could not ſo proceed in afttoni- 


bus Rricty Juris, Which agrees with all the former actions, except in petitione he- 


real'atis, where. there are no mutual preſtations, ſave in familia erciſcurda ; yet 
/uſtinian added that action generally rather by his authority, than by the ſuitable- 


nels of the nature of the action. 


prejudicial actions, whereby queſtions were moved and determined, whether any 
prion was free, or a ſervant, or a libertine ; or when the queſtion was, who 
was the father or mother of a child, as when a huſband denies the child born by 
wife, to be his, or denies her to have been his wife; or contrarywiſe, when 
Woman contends her birth to be lawtul, gotten of her huſband; wherein, if 
e woman made intimation that ſhe was with child, 2nd the huſband, nor any 
*ier in his name, denied not that it was by him, the huſband could not there- 
"Ir refute the ſame; or, if after divorce, the queſtion fo aroſe, which was on- 
competent to the huſband, denying the divorced wife was with child by him; 

| | in 


on only, and do not proceed wholly upon citation and cognition, but by way of 


with the rents of lands, whereunto the intromitter might have ſucceeded, and 


is and thoſe which had not, were hom fider, according to the account given 
| by Seneca and Cicero. But afterward the form.le being taken away, it was much 


fore either party ought ſo to inſiſt, as he would allow his party in the oppoſite 


XLII. The Romans had another ſpecial kind of actions, which they called 
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in that caſe, unleſs the woman had intimated, the huſband might have a&\., 
prove the child was not his. The like action is betwixt a child claiming L * 
the child, or lawful child of a father; and a father, contending the child As * 
be his child, or lawful child. It is alſo competent to the mother, or cher gs 
lations of the child, in name of the child. Theſe actions were called prejadcaſ 
becauſe they were not contravertable by any other perſons, and therefore no * 
lateral intereſt could give ground to alledge a. perſon to be a ſervant, a ene 
or a wife, or a child, albeit the conſequence thereof were prejudical to the k 
becauſe the law allowed them not to be lawful contradictors in theſe points; U 
what was holden and reputed was ſufficient. But, in many caſes, one action 1 
queſtion may be prejudicial to another, that is, may be firſt determined; but 1 
arties having intereſt may controvert the ſame. | 
Albeit theie prejudical actions have not, by our cuſtom, been brought in ag. 
ftion ; yet there is no ground to doubt but they would be followed for their * 
quity and expediency. And albeit we allow no annualrent, but where it is (pe. 
cially appointed by ſtatute, or by conſent of parties, or in way of penalty, nei. 
ther make we difference of exceptions, as to the time of proponing the ſame; 
yet judges ſhould have a greater. latitude, and the Lords may the more exer 


their officium ncbile, in actions bone fidei, than in thote which are ftri&i juris divine 
XLIII. To come now to the kinds of actions competent by law and cuſtom XI 
with us, they are very few which have ſpecial names, when compared with adi. petto. 
ons in the Roman law: for even, after the taking away of the ſtrict terms of the purfue 
formulæ, all their ordinary actions had known names, many whereof aroſe fron er: b 
the rights whereon they were founded, as rei vindicatio in property; actio confel. ded ff 
ſoria et negatoria in ſervitudes; and upon obligations and contracts, as a ex fi. Petito 
pulatu, empti et venditi, locati et conducti, mandati et contra, defofiti et contra, tn intire 
ſocio, actio tutelæ, &c. Alſo many peculiar forms of actions were denominate on or 
from their authors, as ado ex lege aquilia, actio publiciana, Pauliana, ex Senatus- are all 
Conſulto Macedonian; and ſeverals had their names from the name or initial Wi the ju 
words of the edictum perpetuum ; yet we have actions ſufficient for attaining ihe WM ©* 3 4 


"lame ends. T Rs 1 ſorts, 
VXLIV. It were to be wiſhed, and not difficult to be obtained, that ſummonſes thoſe, 
did more expreſsly relate unto the rights whereupon they are founded, under attaine 
their legal names and titles; and that the ſtiles were accommodated thereto, miſſio 
whereby they needed not ſo long narrations of matter cf fact, but the very men- but a 
tion of the right would give ground for inferring the concluſions defired, which precar 
| hath not been accuſtomed in perſonal actions, but thoſe generally have been l. ſuch a 
belled as adicnes prœſcriptis verbis, wherein the matter of fact is firſt deduced, aflign: 
and then the matter of right is thence inferred; after which follows the will br al 
authority, commanding the parties purſued to appear, to hear and fee the pre- arreſte 
miſes verified and proved, and then decerned, conform to the points of right it- ttory, 
% : 9 e requir 

XLV. The firſt diſtinction of actions with us, is in perſonal and real, but nt the vi 
as theſe terms are taken in the Roman law, for that diviſion, as is before exprels Th 
ed, is ſtretched to all actions; but with us, real actions are only ſuch, wherell may b 
the ground of lands, or the profit of teinds are craved to be poinded ; juch 3 Comin 
actions for poinding of the ground upon infeftments of annvalrents, for feu-du- no. 
ties, for nonentry-duties in general declarators, or for avails of marriages, of Up: 
on eccleſiaſtick penſions, for affecting teinds and benefices. But we make 00 
uſe of the name or nature of vindication, whereby the proprietor purſues the 
poſſeſſor, or him who, by fraud, ceaſes to poſſeſs, to ſuffer the proprietor to take 
poſſeſſion of his own, or to make up his damage by his fraud. This part of the 
action, for reparation of the damage by the fraudulent quitting poſſeſſion, 1s fl. 
ther perſonal than real; yea, the concluſion of delivery, doth not properly afl 
from vindication, which concludes no ſuch obligement on the haver, but only to 
be pafſive, and not to hinder the proprietor to take poſſeſſion of his own; way 
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. the Romans Were ſo preciſe, that none could vindicate, but he who proved his 
feht of property? and it was not ſufficient to recover his poſſeſſion, till the 


Præto 
though t 
0 U ; - * 

P 1 obligation upon poſſeſſors, not having a title ſufficient to defend their 


poſe 


; gave action to him that pretended that he had acquired by uſucapion, 
he time was not compleat: but they did not own any perſonal obliga- 
on the haver. We have ſhown before (ib. 1. title reſtitution) that there 


Gon, to reſtore or re-deliver, not only to the proprietor, but to the lawful 
\f-ffor, which is alſo conſonant to that common principle of the Roman law, 


um curgue. Vet in our real actions by poinding of the ground, there is nothing 

gecetned againſt the poſſeſſors perſonally, but only not to impede the poinding of 

the ground; therefore, in all other caſes, we proceed upon the perſonal obligation, 

put we have other actions, which we neither account perſonal nor real, ſuch as 

ze all declarators, wherein there is nothing concluded, inferring any poſitive 

Jed of the defenders, but only declaring the right to the purſuer, upon which 
he may infiſt by petitory or poſſeſſory judgments. 5 e 


XLVI. There is alſo a diviſion of actions, in principal actions, and actions ac- 


ceſſory. Of the laſt ſort, are exhibitions, transferrings, tranſumpts, actions foe 
diviion of what is common. 3 og roles 5 FONG 


XLVII. The more full diviſion of actions with us, is in actions declaratory, 


petitory, and poſſeſſory. Declaratory actions are thoſe, wherein the right of the 
puriuer is craved to be declared, but nothing 1s claimed to be done by the defend- 
er; but the effect is, that in petitory or poſſeſſory actions, the defender is exclu- 
ded from any defence that might have been proponed in the declaratory action. 
Petitory actions are thoſe which proceed without a declarator for eſtabliſhing an 
intire right in the purſuer, whether it be real or perſonal; ſuch as the reſtituti- 
on or delivery of moveables, and all poindings of the ground. Theſe actions 
are alſo called petitory judgments, not from this, that ſomething is claimed from 
| the judge, but that ſomething is claimed to be done or permitted by the defend- 
ers; and they extend to all perſonal actions upon contracts and obligations of all 


ſorts, wherein no regard is had to poſſeſſion. Poſſeſſory actions or judgments are 
thoſe, wherein an abſolute right is not inſiſted for, but poſſeſſion is claimed to be 
attained, retained, or recovered; ſuch as actions of ſpuilzie, or wrongous intro- 
miſſion with moveables; where the purſuer needs not prove an abſolute right, 
but a lawful poſſeſſion ; or, though the poſſeſſion at the firſt was vi, clam, or 
precario, yet it is a good title againſt any diſpoſſeſſion, except by law or conſent; 
ſuch alſo are actions for mails and duties by perſons infeft; or by diſpoſitions, 
allignations, appriſings or adjudications without infeftment, or upon arreſtment : 
for all theſe proceed upon the right of the perſon infeft; but actions for making 
reſted goods forthcoming, affecting perſonal debts, are not poſſeſſory, but pe- 
titory. Theſe poſſeſſory actions require a title in writ ; but there are others that 


the vice of parties removed. 


dominion, or obligation; but they uſe not to be raiſed or inſiſted on, where there 
no competition or pretence of any other right; yet parties may call any whom 
they pleaſe, the concluſion being to hear and ſee it found and declared, that the 
party had ſuch a right; and if the parties cited pleaſe, they need not appear, if 
they conceive not themſelves to have any pretence of right; for they will have 
No other prejudice, than that they cannot pretend to have had any right to the 
matter in queſtion at that time, till they reduce the declarator, which they may 
ally do if they had lawful defences, the declarator being in abſence. 

As declarators may be in all points of right or poſſeſſion : ſo, in ſome caſes, 
they muſt be before poſſeſſory judgments can proceed, as declarators of right of 
property, or declarators of redemption of wadſets, &c. 


1 5 In 


require no title, but only poſſeſſion, ſuch as ejection, intruſion, and ſucceeding in 


The ſummons on actions declaratory are called declarators; and ſuch actions 
may be purſued for inſtructing and clearing any kind of right relating to liberty, 
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In all declarators, the purſuer's title muſt be libelled and inſtructed before pro. 


Tit. 


ceſs, if it be in writ, even though the writs were in the defender's hands: for r . 
gularly the purſuer ſhould have firſt purſued exhibition of the writs, on which an b 
he was to found, if in the hands of a third party, or even in the hands of th 8 
defender in a principal cauſe: yet, if be libel that the writs are in the deferidar ml 4 
hands, and cite him perſonally by a meſſenger, or inſtruct his having, by writ 0 led 
Lords may ſuſtain the ſame. Amongſt declaratory actions, reſciflory aQions Ar ur 
comprehended, by reduction, not of decreets, for theſe ate not ordinary action 1 of 
but come in only in the ſecond inſtance. 1 
We ſhall not here infiſt in the nature or tenor of all theſe declaratory ation, ent 
but ſhall only touch thoſe that are of a more ſimple nature and common tile # bt 
This is to be obſerved of all declaratory and reſciflory actions, that the will of au. 'P w 
thority, commanding the appearance of the defenders, and the title of the purſue conch 
ought to be in the firſt place, without premiſing relations of fact. « rip] 
XLVIII. There are o her ſummonſes that vulgarly are called ſpecial declan. muſt « 
tors, which are not declaratory, but petitory, vig. ſpecial declarators of eſcheat, his 
or non-entry ; becauſe the denunciation of the defender having been inftruce « con 
in the general declarator, all his moveable rights are thereby declared to belon Wi goo 
to the King or his donatar ; after which he may purſue for exhibition and deli. « rive 
very of moveable goods, or of the writs inſtructing the ſame, or of other moe. & in 
able rights, or for payment of the moveable ſums falling under eſcheat, before purſut 
any judge competent. And likewiſe after general declarator of non- entry, the others 
ſuperior or his donatar may purſue in all poſſe ſſory judgments, as if he were pro- IV. 
pfrictor, until the heir be entred, in all which there is nothing declaratory, proper 
e „5555 ens bed, 
BY 1 85 | | being 
TITLE W.- here 
Declarators of Property and Superiority. parle 
os 1 e diſpoll 
FT NEclarators of right proceeded of old by the brieve of right, which is now out % 
of uſe ; and even the actions of declarator of right or property of lands, WW |, dil 
10 little in uſe; but, in place thereof, reductions and improbations are accuſtom- petent 
ed, wherein it is not only declared, that the purſuer hath right, but alſo thit hens. 


the defender hath no right, and any pretence he hath is reſcinded and declared 
null or falſe. The difference of which is, that in declarators of right, terms 
are competent to the defenders, upon anterior or more formal rights than the put 
ſuers, which may bring the cauſe as ſoon to a concluſion, as by reduction: but 
in reductions containing improbation, all the defenders rights mul} be produced, 
and there is ordinarily no litiſconteſtation, but only a diſcuſſion and determinatr 
on of the rights produced by both parties: for there 1s in the ſummons of impio- 
bation a certification, that whatever rights are called for, againſt which there b 


D* 


a reaſon libelled, are to be declared falte and forged, if they be not produced WW . © 
the terms aſſigned for production thereof; which certification by our conftat x 
cuſtom is to ſtrong, that though the defenders be abſent, it cannot be recalled; as 

and thereby it is much preferab'e to a declarator, againſt which parties abſent de 1 

eaſily reponed ; and though they do com pear and be decerned, yet upon nen 6 0 Ry 

vidence without fraud, the decreet of declarator may be reduced. ww 9 

II. In this ſummons of declarator of property, the purſucr's title muſt be I . 

belled; and albeit a charter and ſeiſin cled with poſſeſſion will be ſufficient; J* | So 

the eldeſt progreſs the purſuer hath is moſt convenient to be libelled; and il the bop 
_ progreſs be not full and ſufficient of itlelf, if the purſuer or his author's poſielir Br 

on have continued forty years, by virtue of the titles required by the act of pe be 15 

ſcription, the ſame muſt be libelled accordingly, and the continuance of poſſefſl N 

by the purſuer, his predeceſſors and authors muſt, in that caſe, be particular] I wick] 

| _ C1160 3 


reverfic 


Tit. V. Declarators of Redemption. 89 
elle, 972. that it is either by labouring or paſturing, or by uplifting of mails 
nd duties, which muſt be accordingly proved ; and a citation. muſt be at the 
miret - crols, againſt all and ſundry having, or pretending to have intereſt, and 
aur that are ſulpect to have pretence of intereſt, muſt be particularly cited, or 
elſe a declarator will operate nothing againſt them. Albeit the poſſeſſion be li- 
belled to be without interruption, yet that being negative, is preſumed, unleſs the 
contrary be proved, and therefore needs no other probation, but yearly poſſeſſi- 
on of the fruits or rents by virtue of the titles libelled. 
II. This declarator is very plain, and the ſtile obvious, if the purſuer's infeft- 
| ments, and the infeftments of his predeceſſors and authors be holden of the King, 
and be in the purſuer's own hands, needing no aſſiſtance by poſſeſſion: for then 
the will is premiſed, and the rights are deduced as the puriver's title, and the 
concluſion thence deduced, “ That the purſuer hath the only and irredeemable 
« right of property. But if the purſuer's right be holden of a ſubject, the title 
muſt only be the infeftment he produceth ; and it muſt be added, © That he or 
his authors were in poſſeſſion, by virtue thereof, and that thereby it became a 
« compleat right of property. And it muſt be added, © That thereby he hath 
good right to prove, that he, his predeceſſors and authors, from whom he de- 
« rives right, had the heritable and irredeemable right of the lands and others 
« in queſtion, anterior to any right the defenders could pretend ;” whereby the 
purſuer will get a term to prove, and incident diligence againſt his authors and 
others, havers of the evidents. „ 5 ied . 
IV. Declarators of the right of ſuperiority differ nothing from declarators of 
proverty, bat in ſo far as concerns the vaſſals; againſt whom alſo it will pro- 
ceed, whereby they will be obliged to produce their rights. Theſe declarators 
being fo clear, and yet ſo rare, for the reaſon mentioned, there needs no ſtile 
thereof. 75 „ „„ l 
V. The defences competent, beſide the objections of the informality of the 
purſuer's rights, are the defender's prior or more formal rights, or upon any 
Giſpolition or perſonal right granted by the purſuer or his predeceſſors, to whom 
be is heir or apparent heir, or that the purſuer's rights proceeded 2 non hal en- 
tus piteſkatem, as being inhibited or interdicted, or being fraudulent, or in cur- 
ju diligentize of the defenders their predeceſſors and authors; all which are com- 
petent by exception, altho' they would not all be competent in a poſſeſſory judg- 


meat. Replies and duplies are competent on the fame grounds. 


ETI 
Declarators of Redemption. 


JJ<carators of redemption are founded upon the right of reverſion, legal or 
= Conventional, and the order of redemption ; which in conventional redem= 
ptions is by an inſtrument of premonition, premonithing the wadſetter to receive 
the money at a certain time and place, conform to the reverſion, which is ſtr iQ: 
Janis, and muſt be punctually obſerved, whether the fame be done by the rever— 
(er 0r his procurator, whoſe procuratory muſt be known to the nottar, and ſhown 
o the party if required, which muſt be inſert in the inſtrument of premoni- 
on, And the inſtrument of conſignation muſt be exactly according to the pre— 
monitton, and the procuratory known, and ſhown-1f called for; wherein the 
aui ſums of the reverſion muſt be offered; and if the wadſetter appear not, 
ze muſt be waited for, from mid-day to fun-ſet; for one hour is to) punctual 
*trm for conſignation; and whether he compear or not, the liquid ſums muſt 
e ſiown to be in bags, which, at the view, may carry ſome proportion to the 
feverſion: but it is ſafeſt to ſort and place the money on a table, that it may 
Wickly be told, leſt the wadſetter come not till ſun-ſet. If any thing in the 
teyerſion be not liquid, an obligement to fulfil the fainc, at the Gght of the 
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Lords, muſt be offered with the money, upon a renunciation ſufficient to 0 
nude the wadſetter, and to re-inveſt the reverſer; which renunciation the 4. 
ſetter muſt offer, becauſe it is his deed ; and he is obliged for no more th | 
what is ſufficient: and if the wadſetter have not the renunciation, and grant q 
redemption ready before ſun-ſet, or if he refuſe to deliver it, or to accept th 
money and obligement for what is illiquid, the liquid ſum muſt then be 1 
merate and conſigned, and thereupon inſtruments muſt be taken, relating x 
the reverſions, the premonition, and all the points foreſaid at the Conſignz. 
tion. i | 
II. The tenor of a ſummons of declarator of redemption of a wadſet may he 
thus: „Our will is, and We charge you, that ye lawfully ſummon B. to com. 
« pear before the Lords of Our Council and Seſſion, upon the — day of 
4 next to come, in the hour of cauſe, with continuation of days, to anſwer 
« at the inſtance of A, as having right to redeem the lands of, &c, by virtue d 
ea letter of reverſion granted to him, or whereto he has right by progreſs; where. | 
«© by the ſaids lands are provided to be redeemed upon payment or conſignation 
* of, Sc. in the hands of, Cc. upon the peril of, &c. and upon performance of the 
<* other conditions contained in the ſaid reverſion, vi. Sc. as the ſaid reverſig 
dated, Cc. more fully imports : That is to ſay, the ſaid defender to hear and {ee | 
* it found and declared, That the faid lands, &c. were lawfully redeemed, loofed, 
and out-quit from the ſaid defender, by offer made to him by the ſaid purſuer, of 
«* the liquid ſums contained in the ſaid reverſion, and of a bond for performance 
« of the conditions and proviſions contained in the ſaid reverfion, which are nat 
% liquid and ſpecial, but general or penal, as the ſame ſhould be liquidate and 
© determined by the ſaids Lords, ſummarily upon ſupplication made to them by 
either party, upon the day of ———— next to come; he always ſub- 
ſcribing and delivering a valid grant of redemption and renunciation containing 
«© procuratory of reſignation, for re- ſeiſing the ſaid purſuer : and becauſe the fad on be 
defender did not accept the ſaid offer, and reſign accordingly;therefore the faid l. richt, 
quid ſums and bond aforeſaid, were conſigned in the hands of C, for the uk V. 
of, and to be forthcoming to the ſaid defender, as appears by authentick inſtru: 
ments taken thereupon in the hands of NM, nottar-publick, dated, &c. and thit 
conform to the ſaid reverſion, and conform to lawful premonition made to the = 
* ſaid defender, according to the ſaid reverſion, at the time and place containel delays 
in an inſtrument of premonition, bearing certification, that if the {aid detender WM (6) 
* compeared not, or delivered not the ſaid renunciation, and received not the won 
“ fſaids ſums contained in the reverſion, the ſamine ſhould be conſigned in mannet * 
* forelaid; which inſtrment of premonition is under the hand of N, notar-pt- VI. 
blick, and is dated, &c. And therefore the ſaid defender ought to be decem Wi fiſhing 
ed to ſubſcribe the ſaid grant of redemption, whereof the tenor is herewith pt on, b. 
_ * duced and repeated, as a part of this libel brevizatis cauſa ; and ought to be de on; a 
< cerned to remove himfelt, his wife, bairns, cottars and ſervants, forth and from VII 
*© the ſaids lands, and to enter the ſaid purſuer in the peaceable poſſeſſion thertr WM are ca 
« of, conform to the laws and daily practique of this realm, in all points, &c. Ac bated 
b cording to-juſtice, S. ä³•ö) veeloncarooten ont 5 found 
This form contains all that is neceſſary for a decreet of redemption: and il tern. 
ſummons being of a fixed order, requiring no relation of circumſtances, ſhould ance, 
| Not be libelled as a circumſtantiate action præſeriptis verbis, firſt deducing a bft they d 
narration of writs, and then repeating the concluſion both before and after he contra 
will. There uſes to be added in ſummonſcs commonly theſe words,“ That e tn; pe 
** ſummon, warn, and charge the defenders, perſonally, or at their dwelling-p* uitous 
* ces; and in caſe they be forth of the kingdom, at the market-croſs of Edinburg) 
pier and (hore of Leith; and the tutors and curators of ſuch of them as are i. 
_ « nors, at the market-croſs, &c.” But the firſt words are ſuperfluous and 1mp'F 
per, and the remanent words are not neceſſary, becauſe, to law fully ſummol 
comprends them all; ſo that the adjection thereof is only to direct the * 
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er how to ſummon lawfully, in caſe he be ignorant; and therefore they ſhall 
ot be repeated in the ſubſequent forms. TORT : 

D III. If this declarator be againſt a ſingular ſucceſſor in the wadſet right, then 
io the tenor of the reverſion muſt be added, either that it is contained in the 
body of the wadſet, or that it is duly regiſtrate in the regiſter of ſeiſins and re- 
rerfions, expreſſing the place of regiſtration in the general or ſpecial regiſter, 
and the date thereof; otherwiſe the reverſion 1s but perſonal, and will not be 
"ual againft a ſingular ſucceſſor but will {till be effectual againſt the granter 
and his heirs, or lucrative ſucceſſors after the date of the reverſion, being infeft 
1000 their lucrative title: and the declarator may proceed againſt apparent heirs, 
without a charge to enter heir, which is not neceſſary in declaratory actions, un- 


not infeft, or heir to him that granted the reverſion *; for, in that caſe, the ap- 


ſetter was infeft upon a diſpoſition from his author, holden 4 je of his ſuperior ; 
for then he muſt be decerned to deliver a grant of redemption, with a procura- 
tory of reſignation ; yet if this ſuperior have granted a regreſs, he may thereup- 
on be compelled to enter the reverſer, either by a ſeparate petitory action, or by 
a concluſion in the ſummons of declarator ; in which caſe the ſuperior muſt be 
me. > V 55 5 8 | 

IV. No exception will be competent againſt this declarator, upon any right of 
the defender's, if the reverſion be in the body of the wadſet, or duly regiſtrate, 
as aforeſaid ; becauſe the concluſion of re- poſſeſſion is a poſſeſſory judgment, and 
therefore the wadſetter muſt reſtore the poſſeſſion, reſerving any other right 
competent to the wadſetter, by way of action in a petitory judgment; even 


right, 
writ, or referred to the wadſetter's oath, it muſt abide terms of probation, which 


Vriters, and of the fignet. © T7 VCC 
VI. This declarator is competent, either for redeeming of lands, annualrents, 


on, but upon a bond or condition of reverſion in writ, or a promiſe of reverſi- 
on; and in either of theſe caſes, the title muſt be deduced accordingly. _ 


bated and void, do not impede conſignation with us k: yet of old they were not 
found null, but being penal, they were reduced to the juſt intereſt, and commonly 
i term was granted to inſtruct the damage through the not punctual perform- 
ance, But fince, there hath been little regard to theſe clauſes in wadſets, albeit 


contrary, and to be valid zp/o facto, without declarator ; for till theſe are exorbi- 
ant penalties, which neceſlitous debtors yield to. But if the reverſion were gra- 
tatous, ſuch clauſes irritant, of whatever tenor, are not penal; and therefore 
are valid exceptions againſt the redemption : or if there be not a real impigno- 
OO 7K 5 Fation, 

This paſſage ſeems to relate to the doctrine treated above, II. 10. 13. and ought to be read thus: * Or 


= 
that the reverſer was not infeft, or heir to him who granted the avad/et.” 


dee aboye, III. 5. 23. fit, k See above, II. 10. 6, Below, IV. 18. 3.—5. 


ls they contain a petitory or poſſeſſory concluſion \, or that the wadſetter was 


arent heir muſt be charged, and decerned to grant redemption, renunciation and 
| relignation, and to remove and enter the reverſer to the poſſeſſion : or if the wad- 


tho the right he pretends to were prior to the reverſion : but if the reverſi- 
| on be meerly perſonal, a fingular ſucceſſor may defend himſelf by any real 


V. If the wadſetter hath continued in poſſeſſion after the order, there uſes a 
concluſion to be added for payment of the mails and duties, ſo far as poſſeſſed 
or intromitted with by the wadfetter: but unleſs the quantities be proved by 
delays the decreet of declarator : and therefore it is much more formal to have a 


liſtinct ſummons of mails and duties going on with the declarator ; for incon- 
gruous actions ſhould not both be contained in one libel, to the prejudice of the 


iſhings, or any caſuality: and it is competent, not only upon a written reverſi- 
VII. Exceptions upon clauſes irritant in reverſions, which in the Roman law 


are called, Pata legis commiſſoriæ in pignoribus, and which by that law are repro- 


they do bear to be of conſent, and renouncing all exceptions and objections in the 
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ration, but a true ſale for a competent price, clauſes irritant are alſo valid, 
there be a reverſion. And if there be a true impignoration, a temporary te 
verſion imports a clauſe irritant z and being penal, the Lords will prorogate th 
ſame. But if the reverſion be granted only to the reverier during his life 0 
ſtom hath ſuſtained the ſame; and if he uſe the order of redemption, tho he 
obtain not declarator in his life, his heirs have right to obtain the ſame, becauſe 
the order did extinguiſh the wadſet, and the declarator doth only declare that 
it was extinct by the order; ſo that whoſoever would have been heir to the re. 


albeit compt 
fedee 
the ſu 
A 
Appl! c 
1 ˖ 
nition 


monitiC 


verſer before he granted the wadlet, hath the title and right of the deck. tendane 
rator. 1 1 honatio 
VIII. Reverfions being Atricti juris, ſhould only be pet formed in forma edi fever: 
ca; and therefore confignation ſhould only be in current money, and not in con. . 
ſignation of aſſignations, or the equivalent ſums upon like wadſets, which require or for 
an order; nor even upon perſonal ſums, tho' the Lords, ex nobili icio, have fome. right tc 
times ſuſtained compenſation, when the reverſer uplifted the configned ſums: his ann 
and likewiſe they have ſometimes ſuſtained the order, again{t the defence of 6. a the { 
mulate conſignation, when the ſum conſigned was not numerate ; or being made XII. 
. in the hands of an inſolvent perſon, when the reverſion did bear the confignati- by crec 
on to be upon the peril of the configner, providing the reverſer produce the mo- XIII 
ney at the bar, with the annualrent ſince the conſignation; and the deeds which priſings 
are not liquid or penal, being modified by the Lords, or determined in forma he Special 
MES DE 1 „ way a8 
IX. If the conſignation was made through the abſence, or faulty refuſal of the Vadſet, 
wadſetter, and if the ſum conſigned was put in the hands of the clerk of the bills and pla 
or was put in the hands of the clerk of the proceſs, the expence due to the the fan 


clerk for the cuſtody and delivery muſt be upon him : but if any favour be ex Parlian 
cio granted to the reverſer, he muſt bear the expence. If the reverſion bear 
a particular perſon, in whoſe hands conſignation ſhould be made, the reverſer 
1s not obliged to produce the money at the bar ; but the Lords grant letters of 
horning upon the inſtrument of conſignation, againſt the conſignatar, to produce 
the ſum, (altho' there be nothing under his hand to acknowledge the receipt 
of the money) in reſpect of the inſtrument adminiculated by the reverſion, 
which therefore proves unleſs the contrary be proved, wherein the oath of the 
conſignatar will take off the probation by the inſtrument of conſignation; but [Y 
his ſucceſſor will not be burdened thereby, unleſs the truth of the inſtrument be [1 
further inſtructed ; yet it fully proves the uſing of the order: but if the conſ- terms e 
| gnatar do on oath deny, the reverſer muſt produce the conſigned money at the pb 
F 5 . „ e or me 
N. Declarators of redemption of appriſings, have been much aſſiſted by the that al 
Lords ex «f/icio, in reſpect of the exorbitant advantage appriſings had. And there- Not exc 
fore, if the appriſer entered in poſſeſſion before the legal expired, the rents of the let ce 


land are imputed in his annualrent in the firſt place, and his principal ſum in the bonds 
next; unleſs he be impeded by law or force, or by the debtor's own intromiſf on: mite c 
and therefore, if an action of compt and reckoning of the intromiſſion, be railed Il. 
and executed before the legal expire; the Lords ſuſtain the redemption, upon ne 
conſignation of what is found due after compt and reckoning, albeit there be no ght i 
order uſed; and if there be no intromiſſion, yet if the appriſer do within the le- that tl 


gal diſpone a part of the appriſed lands, the price will be imputed in his ſum, os 
ſecing his ſum is thereby truly paid, although he could communicate no more 3k 
right than what he then had, and the legal cannot expire as to the reſt, but 4 (rt 
may expiie as to that part of the lands or others diſponed; and therefore in the 1 the 
declarator, the fingular ſucceſſors muſt be called, yet a ſummons of compt an ; fait] 
_ reckoning will be ſufficient againſt them, becauſe it is not clear how much Was | tru 
paid. The compt and reckoning may be elided by proteſtation for not inſiſting [ in t. 
or by ſentence upon a ſummons to inſiſt, with certification not to be heard thete- le ex 
after; or upon an oppoſite declarator of right upon the appriſing: for by 10 


compt F. 
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compt of intromiſſion with the rents or price, doth the appriſing become alwiſe 
redecmabic 1 5 the Lords will aſſign a ſhort time to produce the remainder of 
m at the Dar. wy | | | 
op appriſer have intromitted with no part of the rents, or price of the lands 
yporiſed ; an order muſt he uſed, and a declarator thereupon, of the like tenor 
with the former: but ſeeing there is no conſignatar, nor time or place of premo- 
nition (or conſgnation) as there is in conventional reverſions; therefore the pre- 
monition may be upon any days ſufficient for the appriſer or his ſucceſſor's at- 
| tendance, and in any publick place: and in caſe of abſence or refuſal, con- 
fenation may be made in the hands of any perſon, upon the peril of the con- 
Mer. | ; | 
XI. Declarators of redemption of infeftments granted for ſatisfaction of ſums, 
xr for relief of cautionries or other diſtreſſes, whereby the perſon infeft hath 
right to the whole duties, though they exceed his annualrent, to be imputed in 
his annualrent in the firſt place, and his principal ſums in the next, do proceed 
in the ſame way, as in redeeming of appriſings. 9 1 
XII. Adjudications which proceed upon renunciations of heirs, are redeemable 
by creditors, in the ſame way as appriſings. = 3 ĩ 
XIII. Adjudications ſince the act of Parliament, ſtating them in place of ap- 
prilngs, when they are general, are redeemable in the tame way as appriſings. 
Special adjudications redeemable within five years, are redeemable in the ſame 
way as wadſets ; for there is no account of intromiſſion therein, more than in any 
wadſet, and therefore there muſt ſtill be an order: but the time of premonition, 
and place of conſignation, and the confignatar, and hazard of his ſufficiency, is 
the lame as in appriſings. Both theſe adjudications have effect fince the act of 
Parliament introducing the ſame, which is dated September 6. 1672, 


TITLE Vi 
Deelarator of Truſt. 


<*clarators of redemption have been ſubjoined to declarators of property, 
| becauſe they relate to property redeemable, and are ſeldom under the 
terms or tenor of impignoration ; and therewith there are concerned 5 all decla- 
ators, which are under reverſions or obligements to denude, whereby the credi- 
tor may declare his right to the ſubject in queſtion, and may render it litigious, 
that albeit the obligement be but perſonal, yet ſingular ſucceſſors thereafter can- 
Not exclude the effect thereof. And for the like reaſon, declarators of truſt are 
nxt conſidered, which differ from declarators of redemption, or declarators on 
bonds to denude, that, in proper truſt, there is neither bond, condition, nor pro- 


mile of revertion, or obligement to denude. 7 5 5 „ 
II. Truſt in the vulgar acceptation, comprehends all perſonal obligations for 
Pying, delivering, or performing any thing, where the creditor hath no real 
ght in ſecurity ; for thereby he truſts more to the faithfulneſs of his debtors, 
that they did not engage to what they were not able to perform, and that they 
Fould not diſappoint their performance, by diſpoſing of their means in the cre- 
tors prejudice. There are in the Roman law, ſeveral titles de rebus creditis : 
"lt truſt properly ſo called, and here meaned, is the * ſtating a right fo far in 
the perſon of the truſtee, as it can hardly be recovered from him, but by his 


faithfulneſs in following that, which he knows to be the true deſign of the 
ruſter,” Such were the fidei commiſſa at firſt amongſt the Romans, eſpecial- 
: in teſtaments, when heirs or legatars were named to the behoof of others, by 
* expreis or preſumptive will of the teſtator, yet without auy efficacious oblige- 
ment 


: 
F. conſigned. 
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ment to apply the ſame, according as was deſigned; and oft-times even withoy 
ſo much as a naked paction. e e 
III. Truſt is ſometimes taken for the act of the truſter, whereby he commi 
that which is his own to another, in confidence that he will reſtore the ſame q 
diſpoſe thereof, as the truſter requires. And this is a kind of faith or confiden 
in the perſon truſted, But more properly, truſt ſignifies the faithfulneſs of th 
truſtee, to perform that which is intruſted to him. And the acts of both, maj; 
up a tacit mandate or -depoſitum, whereby they mutually agree, that the thin, 
intruſted, ſhall be kept and preſerved by the truſtee, and ſhall be diſpoſed of x 
the pleaſure of the truſter. The defign of the truſter may be either expreſ 
when he ſo declares by word or writ to the truſtee; or it may be, when his meg. 
ing and deſign appeareth from the deed done, whereof there have been mar 


examples, and may be many more; as when a creditor takes a bond from hi 


debtor, in name of a third party, but doth not deliver to him the bond, if the 
third party ſhould purſue exhibition and delivery of the bond, as being his, th 
truſter behoved to prove that he procured the bond by his own money and 
means; ſeeing, by our cuſtom, there is no neceſſity to prove the delivery of writ 
but that is preſumed to have been done to, or for the perſon in whoſe favour the 
writ bears to be granted ; but this preſumption may be elided by the debtor and 
witneſſes, unleſs he in whoſe name it is, adduce ſtronger evidences for it; or if 
a party ſhould diſpone his eſtate to another, who is not his apparent heir, ot 


of near relation of blood, although the diſpoſition were delivered, yea, though! 


it did bear a pure donation for love and favour, or for onerous cauſes ; yet, ifi 


did appear that he, in whoſe name it was granted, had no means nor credit ty 


purchaſe it, not only his oath acknowledging that he paid no money for it, na 
performed any cauſe onerous ſuitable to it, but even witneſſes ex icio, and other 
evidences * might inſtruct, that it was to the behoof of the diſponer, or ſome 
third pary. There are many examples of proving truſt, amongſt mandates, l. 
JJ 8 5% 8 
IV. Truſt may be of any kind of right, whether of things moveable, or he. 
ritable. And therefore the delivery of goods, or diſponing or aſſigning of more- 
able rights on deathbed, where the receiver cannot inſtruct a reaſonable cauk 
are interpreted as in truſt, to be retained if the diſponer die, but to be reſtore 

if he recover; for ſuch deeds uſe not to be done, but when there is little hope 

of life. 3 TIS NED CCVVVV 

V. The proper way to recover ſuch rights given in truſt, or to apply them 

the defign of the truſter, is by a declarator of truſt : this declarator, tho it mi 

be libelled as an action praſcriptis verbis, by premiſing the whole matter of jad, 

and all the circumſtances and evidences to infer the truſt; yet, in effect, it 151 

reduction of the pretended right of the unfaithful truſtee, and a declarator of tit 
right that the truſter had; and therefore ought rather to be libelled as other de- 
. Clarators or reductions, premiſing the will or command of authority, and mi 
be in theſe terms: „Our will is, and we charge you, that ye lawfully fummol 
* B. to compear, Sc. to anſwer at the inſtance of A. as he who did intruſt ths 
defender, and took the right underwritten in his name, to the behoof of . 
« and the defender knew, or might know, that the deſign and purpoſe of the 
« purſuer was not to alienate or gift the'ſaid right, but that he might make ih 
* ſame forthcoming to the behoof of the ſaid E, wiz. (here inſert the right l 
e truſted) that is to ſay, the ſaid defender to hear and ſee himſelf decerned 
* exhibit and produce before the ſaids Lords, the ſaid right granted in his na 


by the ſaid purſuer: and to hear and ſee it found and declared, by decreft df 


te the ſaids Lords, that the ſaid right was granted in truſt to the behoof of th 
“ ſaid E, for the reaſons and cauſes after following, viz. &c. And therefore the 
« ſaid defender to hear and ſee himſelf decerned to denude himſelf of the for: 


« ſaid right, in the terms and tenor of the deed herewith repeated and po 
2 | | (60) 


La) 


* Truſt 8 be proved only by wirit or oath of party, P. 1696, c. 25. 
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« ced, as a part of the libel; and decerned to ſubſcribe before famous witneſſes, 
« the foreſaid deed, and to deliver the ſame with the foreſaid intruſted right, 
« with all that has followed thereupon, to be uſed and diſpoſed upon by him as 
« his Own proper evidents in all time coming. And als the ſaid defender, to 
« hear and fee himſelf decerned, to make compt, reckoning, and payment of 
« all profit and benefit received by him, or any deriving right or warrant from 
« him, by virtue of the ſaid intruſted right, or which he might have received 
« hy doing the diligence of a faithful truſtee, conform to a particular account 
« thereof produced herewith, and repeated as a part hereof. Conform to the 
« laws and daily practick of this our realm, Sc. According to Juſtice, &c.” 

If the purſuer's title be not granted to himſelf, but to others, from whom he 
hath right thereto by progrels, the ſame muſt be libelled accordingly ; or if the 
purſuit be againſt a ſingular ſucceſſor of the truſtee, it muſt be libelled, that he 
vas conſcious that the right acquired by him, was truly to the behoof of the 
party libelled, the ſamine having been ſo declared to him by his author, or ap- 
bearing by the matter of fact, whereby he was partaker of the fraud of the tru- 
te aſſigning or diſponing fraudulently, contrary to his truſt. 

VI. The proper exception in this declarator, is, on the expences wared out 
neceſſarily or profitably upon occaſion of the truſt, which is competent, albeit 
the truſtee were denuded before intenting of the declarator of truſt, and is not 
excluded, but falls into the accompt, albeit he was fraudulently denuded, where- 
by the performance of his truſt was impreſtable in forma ſpecifica, but by da- 
mage and intereſt ; in reſpect that, by the neceſſary or profitable expence, the 
truſter was /ucratus, which, in all caſes, is effectual, by action, or exception, 
unleſs as a penalty, it be expreſsly excluded by ſtatute. _ 


TITLE VI. 
Declarator of the Superior's Tinſel of Non-entry, by failing to 


receive his Vaſſal. 


E come now to declarators relating to ſuperiority, and its caſualities. The 
firſt of which is, the declarator of the ſuperior's loſing the benefit of the 
ſuperiority during his life, in caſe he obey not the precepts directed out of the 
chancery, for infefting his vaſſal. For, by our feudal cuſtom, the infeftments 
of vaſſals heirs are to be renewed at the death of every heir, but not at the 
death or change of the ſuperior: and the ſuperior cannot compel the vaſſal to 
enter, but hath the benefit of Non- entry until he enter. And, on the other 
part, if the ſuperior receive not his vaſſal, he loſes the benefit of his non-entry ; 
which falls in two caſes. The one is, when the ſuperior is infeft in the ſuperi- 
dity: for then the vaſſal being retoured ſpecial heir, holding of ſuch a ſuperior, 
ae gets, of courſe, precepts out of the chancery, to charge that ſuperior to in- 
feft him as heir, and upon the diſobedience of that precept, he gets a ſecond, 
and a third; and if all be diſobeyed by the ſuperior, the Lords give horning a- 
gainſt that ſuperior's immediate ſuperior, to ſupply his place, and receive the val- 
fl, whereby the ſuperior loſeth the non- entry of that vaſſal during his life: to 
evite which, ſuperiors uſe to obtain from the Lords ſuſpenſions of theſe precepts ; 
wherein, if the ſuperior ſuccumb, he loſes the non- entry, and is liable for the 
vaſſal's damage, which is modified by the Lords. The other caſe is, when the 
the ſuperior himſelf is not infeft, for which there is 4 remedy provided, Parl. 
"474: cap. 57. © Whereby the ſuperior is ordained to do diligence to enter to 
ne ſuperiority, within forty days after requiſition made by the vaſſal, and if 
he fail, incontinent thereafter the vaſſal is to be entered by the King, or by 
"S 5 that 


ce that ſuperior's ſuperior, and ſhall hold of him: and the vaſſul's imm 


And it may be purſued by way of action and declarator againſt the ſuperior, hi 


horning, either for caption, or eſcheat, and therefore the ſuperior was to be con. 
rior, ſupplying his place for that time. In which declarator his ſuperior is to 


the courſe of the roll, and the proceſs having: been to tedious againſt the ſuper. 


fal from being a true vaſſal, which is receivable by way of exception, or reaſo 
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ediate (, | 
« perior ſhall tine the tenant for his lifetime, and fatisfy the vaſſals lat. 


Whereupon the Lords ought to give a ſummary charge againſt the {uperior' ſ 
perior, if a ſubject, or a warrant to the director of the chancery, if the 0 *. 
hold of the King; but, in neither caſe, doth the ſuperior loſe any more 5 . 
non- entry during that vaſſal's life, and no other caſuality of the ſuperiority, 
II. The tinſel of the non-entry by the ſuperior's diſobedience, is competent h 
way of exception againſt the ſuperior, or his donatar, purſuing for non. e 
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heirs, or ſucceſſors in the ſuperiority, for freeing that vaſſal or his ſingular ſuc. 
ceſſors from non- entry, upon the ſuperior's diſobedience. This action is neceſſz. 
ry, becauſe the precepts out of the chancery have not the effect of charges gf 


veened by way of action, to hear and fee it found and declared, that he had f 
the benefit of non- entry; and that the vaſſal ought to be received by his lupe. 


called, that it may be declared againſt him, | that he ought to ſupply the place of 
the immediate ſuperior, if he be a ſubject. But now, when actions muſt ahig 


or by the three precepts, letters of horning ſhould not be denied, to charge the 
ſaperior's ſuperior, if a ſubject, to ſupply, by receiving the vaſſal, unleſs the in- 
mediate ſuperior have ſuſpended the precepts, in which caſe he would be chi. 
ged upon the decreet of ſuſpenſion &. . . 
III. The proper exception in this declarator, or reaſon of ſuſpenſion of the 
charge is, either a reduction of the retour, thereby excluding the pretended vi- 


of ſuſpenſion, becauſe the ſervice paſſeth without citation of parties; or oth: . 
wiſe the competent exception is, that the non-entry-duties preceeding the ot the 
cepts, were not paid, nor offered and conſigned ; but this will not be fuſtzindY ind th 
Fuither than for the retoured duties: for if a general declarator have paſſed, nor; i 

vaſſal will not be excluded upon non-payment of the full duties, becaute they renter 
are not debita fundi, and therefore the vaſſal is no further obliged than any o know : 

intromitter. But the exception will be relevant for the relief, not exceeding the (4r 
retoured duty, which only occurs in ward-holdings. - „ Aa the 

IV. But ſeeing it is like, that the Lords will not put vaſſals to an action, ed. 4 

will grant ſummary charges; it is not neceſſary to propoſe the tenor of this H clamati 

J) oe ö | 1 5 and the 

V. If the fee be holden feu, it hath been controverted, and not yet clearly bo man 
termined, whether, during the non-entry before ſummons ot Geclarater, the fts ton wil 
perior ſhould have no benefit by the non-entry? (For if the feu-duty ſerve for the chimin 
non- entry duty, he can have no benefit before the citation in the gencral dechi the reg 
tor) or whether the feu-duty ſhould be doubled, the one halt being ſuperadde not rec 

in place of the retoured duty? If the feu-duty ferve for both, the contumacimhelq, 0 
ſuperior ſhould loſe it during the vaſſal's life: but if the ſuperior have purlud than he 

for the non-entry, whereby the vaſſal became contumacious in not entering; ef parti 
afords a relevant defence or reaſon of ſuſpenſion, againſt loſing of the non-eπ bad 
duties; unleſs the vaſſal had not a competent time to be ſerved and retoured. judicatic 

VI. I have not known it determined, whether the aus deliberandi be comfggg only. 

tent to vaſſals, before they be obliged to raiſe bric ves, for their ſervice? For whil III.! 
there appears to be the ſame reaſon, as to defend them againſt creditors; in Wh coratar 
caſe they cannot be contumacious for not entering, till they have a com pee bel it: 
time aſter their year of deliberation. But there is no doubt, that if then the) K ſtance, 
negligent, the ſuperior's contumacy will not exclude him from the non-efggbe rig. 

for all the terms from the defunct's death. It is alſo a competent Exceprory ent 

„„ | | 5 x _ rea Del a 

* By ad 20. Ces. II. c. 50. ſubject ſuperiors may be charged with horning, by warrant of the Lord 09 by 

.nary on the bis, to give infeftn ent to the heirs of vailals retoured, or to diiponces who have pL OCuraton : Below, 


reſignation. See above, II. 3. 29. 
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on of ſuſpenſion againſt the entry of vaſſals, that they have not fulfilled that 
ary of the precept, caprendo ſecuritatem, &c. AY 
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Declatraor of Non-entry. 


k \ E come now to the caſualities of ſuperiority, The firſt whereof is the 
his V non-entry duties of the fee, while it is void, the vaſſal not being infeft 
fue. therein ; which occurs in divers ways (as hath been explicated, 176. 2. tit. 4. 18. 
18 & /%) For the ſuperior having the dominium directum of the fee, nothing ex- 
5 of clades him from the full benefit thereof, but the right of the vaſſal, which is 
on. not compleat until he be infeft, nulla ſaſina, nulla terra: yet, while the vaſſal 
lol b not contumacious in lying out uninfeft wilfully, the ſuperior or donatar hath 
ne. only the rent by the favourable account, by the new retoured duties, which was 
obe de old rent, by a valuation of the whole temporal lands of the kingdom, as they 
e (WW (ere then eſteemed worth, all burdens deduced ; which retòured duties are de- 
Dide lita find?, and thereupon the ground may be poinded, which cannot proceed till 
perl. there precede a declarator of non- entry: and though a poinding of the ground 
the be not a declaratory, but a petitory action, and it is more formal that they ſhould 
im. be in two ſeveral ſummonſes, going on together, that ſo ſoon as the declarator 
hat- js decerned, the poinding of the ground may immediately be alſo decerned, ſee- 
: ing there is nothing more to be proved, but what is contained in the declarator, 
the yet both uſe to be ſuſtained in the ſame libel, whereby it is a complex action. 
vl-B 1: is not proper to ſay any thing here of the nature or tenor- of poinding of the 
21/00 ground, till its proper place amongſt petitory actions *. e . 
ther- II. The declarator of non-entry may and doth proceed, either at the inſtance 
pte. ol the ſuperior, or at the inſtance of his donatar, who in effect is his aſſigny, 
2ined and therefore the action proceeds in the name, and upon the right of the ſupe- 
e cor; yet there is no neceſſity to expreſs the ſuperior's right, unleſs it be a life- 
e center in confunt-tee who purſues, and whoſe right the vaſſal is not obliged to 
other know: yet it is more convenient and effectugl, that in the purſuer's title both 
ai OY ſuperior's right, and the donatar's be libelled, and at leaſt the ſuperior's ſeiſin 

| ani the donatar's giſt be produced : for without the gift no proceſs will be ſuſtain- 
„ke. And aibeit the vaſſfal may deny the ſuperior's right, which would infer diſ- 
e clamation, and loſs of the property, yet the ſuperior cannot make uſe of both; 

and therefore, if he make uſe of the diſclamation, the non-entry muſt ceaſe : for 

eo man can be both {uperior and propr e:or at once of the ſame fee; yea, diſclama- 
bon will not follow, if the vaſſil had juſt ground of doubting, whether the party 
"I Camins the ſuperiority was truly ſuperior, even tho' he might find his ſeiſin in 
clarte 


the regiſter; as if the vaſſal were infeft upon appriſing or adjudication, and had 


I not recovered his author's infeftment, whereby he might know of whom he 
1Clol 5 


Ale 
0; 
ent 


d, 


than he who now claims it, ſeeing the ſervice of heirs proceeds without calling 
of parties, and thereby if a wrong heir were ſerved, the vaſſal owning him might 
ward diſclamation : or if the ſuperior had acquired right by appriſing or ad- 


meg only, | 
* II. Non-entry alſo uſes to be purſued, for declaring that the ſuperior or his 
; ten Nu has right to the full rents and duties. But it is not convenient ſo to li- 
[e ' Lt: for altho' the vaſſal were abſent, he will eafily recover in the ſecond in— 
4 ance, the b reſtricting to retoured duties. If there be not a ſpecial retour, but 
ent! 8 | 


the right of a part of a barony, which hath one retour for the whole, yet the 
M-entry may proceed; but in the poinding of the ground the purſuer muſt li— 
vl and prove the rent of the whole barony, that the retour of the whole may 
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held; or if his predeceſſor's or author's ſeiſin were held of another kind of heir 


Jiication, he were obliged to produce a compleat title, and not his ſeiſin 
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be divided proportionally. And albeit the declarator will be ſuſtained 
bear not that the lands are holden ward, becauſe that 1s preſumed, as b 
-nature of a proper fee; yet it is ſafeſt to libel, that the fee was holden 
blench. Kirk lands were not retoured ; and therefore the retoured dy 
feu-duty. Annualrents had no retour; and therefore the whole annualrent y 
carried by the general declarator, till the late act- of Parliament 1690, cap, n 
ordaining, that in time thereafter general declarators ſhould enly carry the ride 
.do of the annualrent. | 
IV. The tenor of the moſt ordinary declarator of non-entry is at the inſtance | 
of a donatar ; and therefore it is fitteſt to expreſs the ſame: for there is no dif. 
ference when it is at the inſtance of a ſuperior, but that the donatar's intereſt i; " 
out. And if the King be ſuperior, the treaſurer, or commiſſioners of treaſury 
-or the advocate, are purſuers. And in the King's nen-entry the advocate mu 
be libelled, as concurring fer the King's intereſt, The tenor of ſuch a declare. 
tor of non-entry may be as follows: Our will is, and We charge you, that ve | 
« lawfully ſummon C, heir to B of, &c. and alſo O, P, Q,, N, tenants and pal. 
* ſeffors of the ſaids lands, to compear, &c. to anſwer at the inſtance of A, donatgt 
<* to the non-entry of the ſaid defender, by a gift of non-entry, granted by h, 
immediate lawful ſuperior thereof, by virtue of his infeftment of the famine, | 
ce by charter or precept, dated, &c. and ſeiſin following thereupon, under the 
e hand and ſubſcription of NM, notar-publick, dated, &c. duly regiſtate in the regi- 
< ſter of ſeiſins, Tc. upon the day of ——, Cc. which gift of non-entry 


Tit. 
entry * 
rent of 
ſecond 
ptions 
* herore 
caſuali 
alſo m 
ypon 
ground 
1 tial 
or tha 
duties 
be rept 
until t] 
ſuperiC 


by the 


5 tho it | 
eing the 
Ward or 
ty 18 the 


Re 


quent 
| ption 1: 
{pace 0 
for the 
mon pi 


is dated the——day of, &c. That is to ſay, the ſaid defender to hear and ſee | 
found and declared, that the ſaids, &c. have been in non-entry in the hands 


of the faid ſuperior thereof, ſince the death of the ſaid B, who died laſt veſt infeftm 
c and ſeiſed of the ſamine, and who deceas'd in the month of ———, anno, &.. (rig 
ce or by a nullity of the heir's infeftment ; or by the acquirer's neglect to inſiſt for (dirty! 
« infeftment, upon the retignation of his author; or by the vaſſal's neglect to te. e g 
* new his infeftment, upon his own reſignation : and that the retour-mails, or feu - to rece 
« duties of the fame, yearly and termly ſince the time foreſaid, did belong and cited b 

* pertain to the ſaid purſuer as donatar, and in time coming, ay and while the WW randice 
entry of the righteous heir or heirs: and that the ſaid donatar, by virtue of of the 
* his ſaid gift, hath good and undoubted right to poind the ground of the ſails ing the 
lands, Sc. for the ſaids non-entry duties, bygone and in time coming, until iſ binie!t 
ce entry of the righteous heir to the ſamine ; together with a year's duty fore- l upot 

* ſaid, for the relief of the ſamine, after the entry of the ſaids heirs, conform to WW Herent 
te the ſaid gift, laws and practiques of this realm in all points, &c. with certit- WM cuty, a 
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«« cation, &c. According to juſtice, c.“ 2 = 1 
V. The effect of this declarator is, not only the poinding of the ground, if 
the fee be of land, by poinding the goods on the ground, not exceeding the te- 
nants their term's mail, as the ſamine ſhall be declared by them upon cath; 
but alſo the full rents from the citation in the general declarator, become due. 
But if the fee be an annualrent, a mill or a fiſhing, that hath not goods on the 
ground, the ground-right and property thereof (and alſo of the land, failing 
goods thereon) is to be appriſed or adjudged; and the full annualrent or proft 
of the mill or fiſhing, is to belong to the donatar, until the entry of the lau. 
ful heir, which needs no other declarator, but an ordinary action before a 
Je competent, ſuperior or inferior, which is improperly called a ſpecial de- 
clarator. : 2 
VI. But ſceing heirs have a year to deliberate after the defunct's death, albel 
during that year the declarator may proceed; yet neither the action for point 
ing of the ground, nor for the full profits, ought to proceed till the year of dt: 
liberation be ended : yet the citation may be within the year, ſo that the Gay C 

_ COMmMPpearance be after it. js | 9 ; 
VII. Pelide the objections againſt this declarator, and the general exception 
againſt this and other rights, there are ſeveral ſpecial exceptions againſt * 
: | | IN en } 


ſit VIII Declarator of Non-entry. 597 


entry e 98 firſt, that the fee 1s full by a conjunCt-fiar, or by the reſerved life- 
nt of the fiar : but any other liferent will not afford a relevant defence. The 
ond exception is, that the heir himſelf is infeft. But neither of theſe exce- 
ions will exclude the non-entry, for any terms after the defunct's death, and 
before the infeftment, unleſs the heir be infeft with a novodamus, renouncing all 
caſualities of ſuperiority in general, or in particular non-entry : the heir's entry 
io muſt be voluntary, as by precepts of clare conſtat: for if the heir be entered 
non obedience, there is yet place for the donatar to reply upon any relevant 
ound, that in an ordinary action might have excluded the entry of the heir; = 
that the heir did not give caution, conform to the clauſe capiendo ſecuritatem ; 0 || 
or that being required, he did not pay the retoured duties, feu-duties, or blench- ll 
duties of annualrents due before the charge : and therefore theſe or the like may | 
be repeated as replies, to ſupport * the declarator, or to exclude the exception, | 
until the famine be ſatisfied. The third exception is, upon the conſent of the 
ſuperior, by confirmation of infeftment granted by the defunct vaſſal, confirmed 
by the ſuperior, which 1s effectual from the date of the charter confirmed : but 
the ſuperior's confirmation of a charter to be holden of his vaſſal, doth not ex- 
gude the non-entry of his vaſſal's heir. The fourth exception is, upon three 
wbſequent ſeiſins voluntarily given, as having the ſame effect with three ſubſe- 
quent diſcharges, importing a liberation from any thing prior. The fifth exce- 
ption is, if the ſuperior or his donatar have not inſiſted for his non-entry, for the 
ſpace of forty years, during which time the fee hath been full, in whatever way; 
for thereby not only the duties preceeding the forty years are excluded by com- 
mon preſcription, but the non-entry itſelf is underſtood to be paſt from, tho' the 
nfeftments, whereby the fee was full, were not voluntary, but upon obedience: 
Craig (II. 19. 17.) holds this exception ſufficient, tho' the fee were but full for 
thirty fix years which is not a legal term. He-d6th alſo Hold, (75:4. & 19.) with 
very good reaſon, that if the vaſſal died in the ſervice of his ſuperior ®, he ought 
to receive his heir gratis, unleſs contempt appear by not taking infeftment, when 
cited by a declarator of non-entry : for tho' the ſuperior give a precept with war- 
randice, yet if the vaſſal neglect to take ſeiſin, the fee is in non- entry from the date 
of the precept. The {ſixth exception is, the ſuperior's contumacy, in not infeft- 
ing the vaſſal's heir, upon the precepts out of the chancery, or if being required 
himſelf to enter to the ſuperiority, he did not the ſame. The ſeventh exception 
s upon the preference of real burdens on the fee, ſuch as terces of relicts, or the 
ferent of the huſbands of heireſſes by the courteſy of Scotland, or any other feu- 
duty, annualrent, or real burden. %%% T . 
VIII. The minority of the heir affords no defence againſt the retoured duties, 
or ful duties; becauſe this caſuality ariſes from the nature of the fee; yea, the 
non-entry takes place for the terms after the defunct vaſſal's death, tho' his ap- 
parent heir was not born, or tho' he was only in hope; as it may occur in ſeve— 
nl branches of tailzies, if the entry of the neareſt heir exiſtent be ſuſpend- 
ech in hope of the exiſtence of an heir of the body of a prior branch, tho' not 
jet begotten, But all things that excuſe the contumacy, or contempt of the ap- 
parent heir, do exclude the full duties. 8 7 
IX. Gifts of ward and non- entry by the King, paſting in exchequer, do bear 
5 the common ſtyle, the non-entry * ay and while the entry of the lawful heir ;” 
but tho” the ſtyle be continued, yet cuſtom hath reſtricted it to three terms af- 
ier the expiry of the ward, which doth alſo comprehend the year of relief; 
which would not ſo hold in the gifts of ſubjects: for theſe would be extended ac- 
cording to their tenor. It were a rigorous extenſion of non- entry ſubſequent to 
Ward, to extend it to the full duties, even tho' the ſuperior or his donatar were 
n poſſeſſion; ſeeing in that time the heir may be retoured, and the ſuperior char- 6 
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ged by precepts out of the chancery.: and therefore the ſuperior could not jug 
ly refuſe to enter the vaſſal's heir, even tho' his year of deliberation ly, ; 
ning, and he could not be ſaid to be contumacious, or to contemn his ſu 
having that privilege by the law *. N 1 
T 
Declarator of Liferent-Eſcheat. 


TYEclarator of liferent-eſcheat is con-generous with declarator of non-entry, 
| J 


and therefore is ſubjoined thereto. For the vaſſals being denounced tebch 


and at the horn, they have not perſon to ſtand in judgment, and are as civilite- Mir 
tui, whereby their fees are open, and in the hands of their ſeveral ſuperiors, Ang 


tho' it is called liferent-eſcheat, as being confiſcated as a penalty of that civil je. 
bellion, yet the true original of it is the fee's being void, through the incapacity 


of the vaſſal to enjoy it, otherwiſe all liferent-eicheats would belong to the 


King, as do the liferents of forfeited perſcns, as being truly penal for the crime 
of treaſon ; but other liferents belong to the ſeveral ſuperiors, and are amongſt} 


the caſualities of ſuperiority : yet when a liferent is not by infeftment, but by 
perſonal obligement, as is the annualrent of an heritable ſum, where infeftmert 
has not followed, the fame belongs to the King, and alſo liferent-tacks ; neither 
of which are caſualities of ſuperiority, or belonging to vaſſals as ſuch. Liferent- 


eſcheat is rather inter tona vacantia, through the vaſlal's incapacity, than among 


thoſe which are properly called eſcheat. be: 
II. Liferent-efcheat doth not ariſe from the nature of fees, or from the genen 
feudal cuſtoms, but by our particular ſtatutes and cuſtoms **; and therefore i 
| befals to the ſeveral ſuperiors cum ſuo onere; whereby whatſoever did affect the 
ſame, while in the hands of the vaſſal, the ſame doth affect it in the hands df 
the ſuperior ©: in which it differs from the common caſualities of ſuperiority 
as ward and non-entry ; for theſe return to the ſuperior as he gave them, with 
| ſuch burdens only as he gave it with, or whereunto he conſented, or ſuch & 
were introduced by ſtatute, as terces of relicts, and liferents of huſbands by the 
courteſy. 1 3 5 0 „ 
III. Declarator of liferent may either proceed in name of the King or other 
ſuperior, or at the inſtance of their donatars, as being their afſignics, If it be 
at the inftance of the King or his donatar, it muſt contain the concourſe of hs 
advocate. But the moft fimple declarator is at the inſtance of the ſuperior, be. 
ing a ſubject, wherein all the neceflary requiſites muſt be libelled: and tho tle 
ſuperior's title be ſometimes omitted to be libeiled or produced, becauſe, if the 
vaſſal deny the ſame, it may infer diſclamation ; yet it is fafeſt to libel his tits 
for the reaſons given in the declarator of non-entry, which hold alike in th 
©. : © | - CNV 
IV. This declarator ſhould not be libelled as an action prꝶſcriptis verbis, ul 
falling into a known ſtyle; but the will ſhould be premiſed, and the tenor mi 
be as follows: “Our will is, and We charge you, that ye lawfully ſummon 5 
to compear, Sc. to anſwer at the inſtance of A, who ſtands infeft in the land 
© of, Sc. by precept, charter or diſpoſition, and ſeiſin following thereupon, de 


e ted, Sc. and thereby having right of property of the ſamine, at leaſt of he 
e ſuperiority thereof, and thereby hath right to the rents, duties, and profits c 


the ſamine; That is to ſay, (in caſe the ſaid B ſhall produce and inſtroſ 


By act 20th Ces. II. e. 50. the non- entry duty payable before declarator, for lands which held ward f l 
Crown, is declared to be for hereafter one pound Scots for every L. 100 of valuation. 
1 23 the riſe of this caſuality explained, Hiſt, notes ſubjoined to Lord Kainu's abridgement of Scots ſtatis 
S . 8 ms 
See above, III. 3.26, 
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It. IX. Declarator of Liferent-eſcheat. 5 99 


« right to the property or liferent of the ſaids lands, as vaſſal therein) to hear 
« and ſee it found and declared, That the ſaid defender was lawfully denoun- 
« ced upon letters of horning, raiſed at the inſtance of-----for the cauſes therein 
« contained, which letters are. dated, &c. and the denunciation thereupon is 
« dated, Cc. duly regiſtrate in the regiſter of hornings, at E, conform to the 
« & of Parliament; aud that he hath contemptuouſly remained unrelaxed there- 
« from, for the ſpace of year and day, from the time of the foreſaid denuncia- 
« on. And that thereby the {aids lands are become in the hands of the faid 
« of the famine. belong to the laid purſuer, and that of all years and terms ſince 
« the ſaid denunciation, and yearly and termly in time coming, ay and while 
« the faid defender be lawfully relaxed from the horn, conform to the laws and 
« daily practick of this our realm, in all points, Or elle to alledge a reaſonable 
« cauſe in the contrary, with certification, &c. According to juſtice, &c.“ 

v. With this declarator, the petitory part of the mails and duties uſes ſome- 


iy 1 
els, 
r. 


And 


4 mes to be joined; and then the tenants and poſſeſſors muſt be called, and the 
N. | cuantities mult be proved, and fo the ſummons muſt have double diets. But this 
ine WY is not the regular way; yet, for ſpeedy attaining to poſſeſſion, the ſummons of 


nolt} 


nl (wer in the action of mails and duties. ; 
the VI. The proper exceptions againſt this declarator, are founded upon the bur- 
cnt. Leas affecting the liferent, or the eſtate liferented, while it was in the vaſſal's hand f; 
nel whereby, not only infeftments of annualrent, but even tacks cled with poſſeſſion, 

ee relevant exceptions ; yea, arreſtments, if diligence have followed, but all muſt 
deri be prior to the denunciation. 2. There is another kind of exceptions more pro- 
re it WY ber, that where vaſſals were obliged to grant infeftments, or other rights before 
t the the denunciation, if they be pertected within year and day after the denunciation, 
as of WM the fame are relevant againſt the declarator ; whether the obligement be expreſs 
or by bond, or by diſpoſition importing an obligement to infeft. But a baſe infeft- 
win BY ment, though before denunciation, will not be effectual, unleſs it obtain poſſeſſi- 
ch on within that year. Neither hath inhibition any effect againſt this declarator, 
y the 


inhibition within the year. Neither is appriſing or adjudication relevant, though 


other prior to the denunciation, unleſs infeftment follow thereupon within year and day 


it be thereafter. | ER 1 5 
f bis VII. The law has indulged a year and day after denunciation to relax ; but the 


, be⸗ rents and duties from the denunciation are due, in fo far as they are not exhauſted 
o me by the burdens aforeſaid ; yet the rents within the year have been found to fall to 
if be dle donatar of fing'e eicheat. Defences upon obiections againſt the horning, are 


tile "ot receivable by exception, becauſe the King being concerned in the effect of 


n th borning, as to the ſingle eſcheat, it cannot be taken away, until the Officers of 
date be called by way of action; and therefore, if there be any ground of re- 


„ ot doction, the vaſfal, fo ſoon as he is cited, may raiſe reduction, which thereby may 
c or de brought in by way of exception, if the production be ſatisfied *. 
non! 5 | | 

; land 

n, (ts 3 | | | | | 
1 . 1 TITLE 
ſt hi 

right 


rd of be | eee | | . 
: By act 20. Ceo, II. c. 50. the caſualities of liferent and ſingle eſcheat are diſcharged for ever. 
\ Ratuins dee above, II. 4. Og. III. 3. 26. | | | | 


« ourſuer, as lawful ſuperior thereof; and that the rents, profits and emoluments 


mails and duties may be raiſed with the declarator, and proceed therewith ; and 
e hb bon as the ſaid declarator is extracted, the poſſeſſors will be obliged to an- 


tou ah prior to the denunciation, unleſs infeftment be upon the ground of the 
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Goo AJnſtitations of the law of Scotland. Book 1y 


TIiTEE IA 


Declarator of Single eſcheat. 
Eclarator of ſingle eſcheat hath the neareſt reſemblance to the declarator 1 
1 liferent-eſcheat, ſo that the differences only betwixt the two are neceſſy 
to be obſerved. As that, ſingle eſcheat belongs only to the King, or to his @, 
natars; amongſt which are the Lords of regality, or the heritable bailies thereof 
having the benefit of eſcheat in their charters. And this declarator of eſchegt 4 
always at the inſtance of theſe, or of other donatars, all being the King's aſſignies 
with whom the King's Advocate concurs for his Majeſty's intereſt. But lifer. wt = 
eſcheats belong to all ſuperiors, and ule to be declared in their names, as well x 
in the names of donatars. _ 5 | 
II. Liferent-eſcheat is only burdened with real burdens affecting the ſame be. 
fore denunciation, or for which there was an anterior obligement, or inchoate right 
perfected within year and day, by infeftment or charge. But ſingle eſcheat ; 
burdened with the debt in the horning whereupon it fell, Parl. 1592, cap. 145 % 
Which therefore is proper to the firſt horning; but any horning produced is pre 
ſumed to be the firſt, if a prior be not ſhown : and therefore the gift given up- 
on any horning, if it bear with the burden of the ground of that horning, doth 
become ſo burdened by the tenor of the gift. , 
III. Single eſcheat is alſo burdened with the preference of lawful creditors 
whoſe debts are before denunciation, and who have obtained payment bona fit 
from the party denounced, or by poinding, arreſtment and decreet for making 
forthcoming, before decreet of declarator obtained by the donatar, whereby the 
eſcheat-goods and rights are eſtabliſhed in his perſon, and the King is denuded 
of the right thereof: for, till then, the King allows preference to lawful credi. 


E 
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lmentc 
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EE. 1 
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avail is 
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tors for moveable debts. But there is no limited time in that prefere ce, as in U b. 
liferent-eſcheat: for the decreet of declarator, whenſoever obtained, terminates "1 

: A n . . o . f o 2 5 

the preference. Creditors obtaining ſatis faction of debts due before denunciation, II 


by aſſignations or diſpoſitions of moveables, albeit voluntarily granted by the fe- 333 
bel, and ſatisfaction being obtained before declarator, are ſecure againſt gratu- bes er 
tous donatars, but not againſt donatars, who, upon their own horning, obtain 1 
gifts, as to the debt in the horning, becauſe that 1s a legal diligence for payment WM and th. 
of that debt, but it will not be ſo extended to other debts due to the donata. Pete 
There is no neceſſity here to determine what falls under ſingle eſcheat, or what vaſal 
are the ſpecialities in the preſerence of creditors, becauſe this declarator is only Wi be 5 
general, declaring the party to be duly denounced, and thereby all his eſcheat- WM tocher 
able goods and rights to belong to the King and his donatar. And thereupon Wi theref, 
the donatar having declared his right, hath intereſt to purſue for, and intromt or his 
with all his eſcheatable goods and rights, before whatever judge competent; and fiage, 
theſe actions are called ſpecial declarators, but very improperly. The partict- not fo 
lars both of the right and burden of ſingle eſcheat are handled amongſt confilc WF there f 
tions, b. 3. kit. 3. 5 - „ marrie 
IV. The tenor of this declarator may be thus: © Our will is, and We chat ragen 
« you, that ye lawfully ſummon B, or his wife, bairns, and neareſt of kin, h red b 
being deceaſed, to compear, &c. to anſwer at the inſtance of A, Lord or ba WW the m 
« lie of the regality of----or our or their donatar, by virtue of our or their gilt IV. 
of ſingle eſcheat, dated, Sc. That is to ſay, the ſaid defender to hear and fe ally, 
« it found and declared, That he was lawfully denounced rebel, and put to i | mod 
% horn, upon a decreet obtained againſt him at the inſtance of E, by virtve® 


letters of horning duly executed againſt him, which denunciation is A. 
| OO" | ct ate, * Th 


2 See above, III. 3.16, dee 


Tit * I. Declarator of the Avail of Marriage. 601 


« date, &c. And that there through all moveable goods, and all other moveable 
« and eſcheatable rights, which did belong to the ſaid defender, the time of his 
« denunciation, or that accreſced, were acquired, or did belong to him, at an 

« rime thereafter, before he be duly relaxed from the horn, doth belong and 
« appertain tO the complainer, as his own proper goods and rights, to be intro- 
« mitted with, and diſpoſed upon at his pleaſure, conform to the laws and pra- 
« dick of this our realm, in all points, Sc.“ Note, The King's advocates con- 


| courſe muſt be mentioned, if the action proceeds upon the King's gift. 
ay v. No defence is receivable againſt this declarator, on any objection againſt the 
lo. bolning, which is only competent by way of reduction, albeit the advocate be 
of, \rſuer ; becauſe, in the ſame horning, the King's intereſt in the literent-eſcheat 
1 ay be concerned k. 
e, 5 | 
wk | 
I 7.1 T l. E 1 
oh ; Declarator of the Avail of Marriage. 
Lg] | | | | | 

. HERE uſes to be no declarator of ward; hecauſe the vaſſal, during the 
Ne- ward, was in the cuſtody of the ſuperior of old, and was educated and a- 
UP- mented by him; and therefore he needed no more declare his right, than any 
oth WW (tor, but did immediately enter to the poſſeſſion of his vaſſal's ward-fees. 
II. But the caſuality of the avail of his vaſſal's marriage, hath no effect, till the 
old WW ward be ended. And the avail not being liquid, it muſt be declared what the true 
bai is, whether the marriage be due in ward-holding by the nature of the fee, 
eng or in feus cam maritagio by the tenor of the inveſtiture, which is regulated ac- 
the WW cording to the marriage in ward-holdings, unleſs the infeftment bear any expreſs 
ded WW :iteration; and that, albeit the nature of the rights be very much different ; for, 
el in ward-holdings, the vaſſal hath no benefit but his aliment, till the ward be end- 
15 II el; but, in feu-holdings, the vaſſal hath the full benefit from his predeceſſor's 
lates death, if he timeouſly enter. - . : — 
uon, III. The avail of the marriage of a ward-vaſſal, is introduced by our feudal 
. caſtoms, and not by expreſs paction, and had its riſe from the nature of proper 
wu: kes granted for military ſervice; and therefore, while the vaſſal was minor, and 
. was accounted unfit for that ſervice, the ſuperior enjoyed his military fee fully; 


and thereby the vaſſal's apparent heir, if he had no other eſtate, was in diſtreſs : and 


atar, 


cbt van, to this effect, that the {ſuperior ſhould ſupply the vaſlal's aliment, ſo far as 


« he had no other eſtate, during the ward; and that he ſhou d have the vaſſal's 
I | tocher, as a real burden affecting the fee, after the ward, and that hm fit: and 
ape berefore, if the voſ/al did by any precipitation, or colluſion, diminiſh the value 
Olm | 


0! his marriage, or exclude it, the ſuperior ſhould have ſuch an avail of his mar- 
nage, as were ſuitable to his eſtate when he married; or at leaſt that he ſhould 
not forbear to marry till the ward ended, to delay his ſuperior's caſuality ; and 
therefore the ſuperior was allowed to declare the value of his marriage when he 
married, or at any time after he became marriageable during the ward; his mar- 
Nageable age being accounted fourtcen years compleat; ſo that, if he (even) mar- 


and 
ticu - 


Act: 


Jarge 


v he 


vl A before that age, and died before he attained to it, his fee ſhould be tree of 
© Marriage, 

1 IV. Though the avail of a marriage doth not burden the apparent heir per ſon- | 

o the Wy, nor his other rights, but only the fee, by poinding of the ground , yet it 

oi wodißcd with relpect to all his free eftate, and is ordinarily modified to two 

f the 5 3 7 N | | years 


date, 


: This eaſuality is diſcharged for ever, 20. Geo. II. c. 50. 
dee above, II. 4. 41. O& 48. 


therefore our cuſtom introduced a mutual obligement upon the ſuperior and the 
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602 Inſtitutions of the law of Scotland. Book I 


years free rent, or thereby. But if the ſuperior offer him a ſuitable match 
ing the formalities appointed, and he refuſe the ſame ; in that caſe, th 
heightened a year further, and is therefore called the double avail, Both he, 
been explicated amongſt the caſualities of ſuperiority, /b. 2. tit. 4. the Peine 
part for poinding of the ground, uſes to be joined with the declarator, in 4. 
{ame libel ; but it may be more regularly carried on with it, in a diſtinq libel, 

V. The tenor of this declarator may be thus: “ Our will is, and We chars 

you, That ye lawfully ſummon B, 2s holding the lands of----of C, at the lk 
« heir apparent in the ſaids lands, holden ward, or feu cum maritagio, to com. 
e pear, Sc. to anſwer at the inſtance of the ſaid C, or at the inſtance of B, 1; 
« donatar, by virtue of his gift of the avail of the marriage, of the neareſt lap. 


5 keep. 


cc 


« ful heir of the laſt deceaſed vaſſal, which gift is dated, &c. That is to ſay 


< the ſaid defender to hear and ſee it found and declared, That the avail of? 
e marriage is due out of the ſaids lands, to the ſaid ſuperior or his donatar, þ 


* modification of the Lords of our Council and Seſſion, according to the cong. | 


<« tion of the eſtate of the heir, or apparent heir: and that the ſaid defender i 
apparent heir in the ſaid eſtate, and that he is of age marriageable, being paſ 
« fourteen compleat ; and that the ſaids lands ought to be poinded for the avi 


« of the marriage, at the expiring of the ward. And to hear and ſee it verifed! 


* and proved, that the defender hath an eſtate, whereof the particular lands, ap. 
e nualrents and ſums of money, render of rent and profit, the ſum of 
« yearly, conform to a particular account thereof produced herewith, and re. 
ce peated as a part of this libel þrevifatrs cauſa, according to which rent the ar:i 
of the ſaid marriage ought to be modified, conform to the laws and daily pre. 
c Etjck of this Our realm, Se.“ According tO juſtice, Se. | : 
VI. The proper exceptions to be proponed here, are, the burdens upon the 


eſtate of the vaſſal, at the time he 1s purſued for declaring the avail, for which 
the ſame term that is to be aſſigned for proving of his rent and annualrent, vil 


be aſſigned to the defender to prove the debt and burdens, that the free rent 
may appear. Defences are alſo competent againſt the inſtruments of offer of a 


match without diſparagement, which have been ſpoken to in the fore-mentioned] 
place, with the other exceptions, which have been ſuſtained or repelled in thi 
JJ) EEE T.-: 5 Ts oe 


VII. This declarator requiring probation of the free eſtate of the vaſſal, by 
witneſſes, or oath of party, muſt have a double diet of compearance 


TITLE Wn. 
Declarator of Baſtardy. 


TI Aſtards are accounted valgo guaſitr, where poligamy or concubinate are ni 
allowed; and therefore they are eſteemed to be incerto patre, which 10 
contrary probation can avoid, ſo that it is prafumprio juris et de jure; therefore 
baſtards have no agnates, and neither can have heirs, nor can be heirs to any other 
agnates, unleſs it be by a tailzie, in which the baſtard is named as a branch of i 
tailzie. I have not obſerved it controverted, whether they may be heirs to the 
mothers, or cognates of her line ; but, unleſs ſtatute or cuſtom have otherwik] 
determined, in favour of lawful marriage, there is no ground to ſeclude thei 
from their mother's ſucceſſion, or thoſe of her line; but as to the paternal lit 
they can neither be heirs, nor have heirs, except thoſe of their own boy 
= = awil 


* By act 20. Ceo. II. c. 50. and act of Sederunt, 8th Feb. 1749, the caſvality of marriage is taken 7 
and, in place thereof, ſubject-{uperiors are allowed a feu- duty yearly, equal to one fer cent. of the cor 


yearly rent of the lands held ward, or feu cum maritagio, and one per cent. more, for all the other caſualities 0 
lequent upon the tenor of ward-holding. | 
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Tit. SH Declarator of Baſtardy. e 603 


marriage; and therefore all their means and eſtate, are Bona vacantia nul- 
nd yet they do not fall to the firſt poſſeſſor, but do belong to the King, as 
or to any other Sovereign power, as a part of the publick revenue. But 


awful 
us; 3 


ave Sovereign, : ] | [- 
or the Kng's officers, or his donatars, have no petitory action for meddling there- i 
hy with, till firſt declarator of the baſtardy precede. OO 3 
1 II. In this declarator, there is no neceſſity to call any perſon ſpecially, becauſe 
* none do repreſent baſtards, but the lawful iſſue of their own bodies; if any ſuch | 
1. he, this declarator hath no place, fo long as they or their lawful iſſue continue; | | 
m. but, whenever they fail, the King has action to declare their eſtates real and per- Rl 
n ſonal, to belong to him or his donatar, which extends not only to that perſon (o | | 
a. ile bafard's iſſue) who had no ſueceſſion, but to the means of any of his predeceſ- i 
0% bs, intervecning betwixt bim and the baſtard i. "9, | | 
"7 III. The means and eſtate of baſtards comes to the King cum ſuo onere, with | 
by tte burden of all that could have affected the ſame in the baſtard's hands, as the 
dd. terce and third of the baſtard's relict, whereby ſhe may be ſerved to a terce, and | 
my recover the half of the free goods, from the donatar or any intromitter, | 
pal and may defend her poſſeſſion thereof, without hazard of being vitious intro- ö 
wail mitter : for a baſtard can have no heirs in rights heritable or moveable, nor can 

fed WY grant legacies, unleſs he had a gift of legittimation, or a power to teſt from the 


King : and, by parity of reaſon, the baſtard can do no effectual deed on deathbed, 
at leaſt, the King may reduce the ſame ex capite lefr. | 

IV. Albeit the King's donatar be liable to ſuffer the baſtard's eſtate to be affected 
with his debt, or diſpoſition in /rege pouſtie, yet he is not perſonally liable; but 
muſt be called cognitionis cauſa, for declaring and eſtabliſhing the debt, where- 
upon adjudication may follow, either of the baſtard's moveables, or heritable 
rizhts, or the moveables may be arreſted and made forthcoming. _ 


V. If the baſtard had infeftments of land or annualrent, the King uſes to diſ- 
pone the ſame to a donatar, and then the declarator is (Sr) a kind of declara- 
tor of property, and a ſpecial declarator of baſtardy. It were convenient that the 
diſpoſition ſhould bear a clauſe not to take infeftment, till the declarator were firſt 
paſt; otherwiſe any man's eſtate might have the burden and affront, by an in- 
feftment of his eſtate, under pretence of baſtardy, _ VV 

VI. Law doth not allow baſtardy to be declared after the death of the baſtard, 
and therefore the declarator muſt bear, that the baſtard was ſo holden and repu- 
ted, during his life. Vet, when the iſſue of the baſtard's body fails, the baſtardy 
may be declared after the baſtard's death: for, in that caſe, the purſuit may be, 
35 upon the title of allimus heres; for, if the iſſue of the baſtard's body be ex- 
inct, all his means fall to the King as limus bares, becauſe none of them could 
VV ns 227 Te . 
VII. The tenor of the declarator of baſtardy may be thus: © Our will is, and 
We charge you, that ye paſs to the market- croſs of the head-burgh of —— 
where Þ baſtard did reſide at the time of his death, and to the head-burghs of 
* the ſhires where his lands and annualrents, or other rights by infeftment ly and 


e not 


iN there, by open proclamation, lawfully ſummon all and ſundry having, or pre- 
* tending to have intereſt, in the eſtate of the ſaid B, to compear, &c. to anſwer 
＋ dat the inſtance of D our donatar, as having right by diſpoſition from Us, to 


K the lands, annualrents, or other heritable rights by infeſtment, Cc. or by gift: 
That is to ſay, to hear and ſee it found and declared, that the ſaid B was hol- 
RE ; 3 . 

den and reputed baſtard, - and that his mother was never lawfully married, or 


thel 
rwikl 


1 at leaſt never lawfully married to 4, who was commonly reported to be his | 

- | | | | | — : 4 
1 f father; and that thereby the lands, annualrents, heritage, debts, ſums of a; 
10 money, goods and gear, belonging to the ſaid baſtard the time he contracted = 
| 1 


the ſickneſs whereof he died, did fall and belong to Us by his death, with- 
. ot lawful iſſue of his own body, and now belongs to Our ſaid donatar, as 
b having a gift of baſtardy, or diſpoſition of the lands, or others wherein the 
' daſlard died laſt veſt and ſeiſed, as of fee, viz. — And that Our ſaid do- 

| „ natar 


awo, 
outet 
es (0s 


. ĩ Rn 
5 ee 2 


——ů— — 
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de natar has good and undoubted right thereto, by virtue of the ſaid Aiſpoſitiar « for 
and that he may lawfully take infeftment thereupon, as his own proper wy, « 0 
tage, conform to the laws and daily practique of this Our realm, &c, A 88 1 
4 juſti Se. | 8 5 Accord. will f 
ing to juſtice, Sc. | . 
VIII. If a baſtard die without iſſue, within a regality, having the beneff 5 
baſtards goods, the declarator muſt proceed at the inſtance of the Lord 8 of cally 
; ; Or Ballie 
of regality, or their donatar, with concourſe of the King's Advocate, becauſe th 
right is only founded upon the royal intereſt; the Lord or Bailie of regality be. 
ing only the King's donatar, and purſuing in his right. 
IX. Albeit no perſon needs be ſpecially cited to this declarator, yet any con. 
cerned may appear and defend upon the general citation. 1 
X. This declarator muſt have two diets ; becauſe witneſſes are to prove thy 
the baſtard was in his lifetime ſo reputed: and if there be any diſpoſition of his 
heritable rights, the property cannot be declared, without ſome evidence of the ip 
baſtard's title; for the quinquennial poſſeſſion is not in this caſe as in forfeiture fly in 
XI. The proper exception againſt this declarator is, that the party pretended te 
to be baſtard, was lawfully begotten, and that his father or mother were lawfel. 0 
ly married: at leaſt lived and cohabited together as man and wife; at leaſt were pr th 
10 holden and reputed at the diſſolution of the marriage: or that the baſtard waz i 1 
legitimated by the King's gift, anterior to the donatar's gift or diſpoſition, How 1 " 
the being lawfully begotten may be inſtructed, and the other inſtances again _ 
baſtardy, may be ſeen upon that head, Ib. 3. fit. confiſcation, & 42.—46, . oh 
| of the 
_ 511. 
III Ak 1 which 
Dccclarator of the King's Right, as laſt Heir. A 
5 7% BS. belled 
53 HE King's right, as laſt heir, befals when a defunct dies, to whom none bling 
can be entered heir of line or blood, or executor upon that title ; and there- my ag: 
fore ſuch a defunct's whole eſtate and means are {one vacentia, and belong to the bind 
_ King, or any other ſovereign authority, as a part of the publick revenue. but ing th 
the King is not truly heir, but as heir; and therefore his donatar is not perion- WM ther b; 
ally liable, as the defunct's heir would have been, but is only liable to ſuffer fen- BM erantir 
tences and execution againſt the defunct's eſtate. But in any mutual contract, if in all 
the donatar crave the benefit of it, he muſt perform the mutual obligements III. 
the cauſe of it, not as a perſonal obligement, but as a quality of the right; other- the nat 
wiſe it were cauſa data cauſa non fecuta. 1 . preſlin: 
II. There is little difference in the declarator of ut, heres, from the dec b no 0 
rator of baſtardy. The tenor thercof may be thus: Our will is, and Ne Charter 
charge you, that ye paſs to the market-cro's of the head-burgh of the (hiv ne fo. 
u of E, where B dwelt when he died, and alſo to the market-crois of the head; It a 
« burgh of the ſhire of F, where the lands and others wherein he died laſt vel H uke in 
e and ſeiſed, ly, viz. — , and there lawfully ſummon, warn, and charge WW :nd th; 
all and ſundry having, or pretending intereſt, as heirs, ſucceſſors, or creditors f ang dil 
« the ſaid B, to compear, Sc. to anſwer at the inſtance of Our Advocate, fi IV. 
Our intereſt, and alſo at the inſtance of D our donatar, as having right to tie WMe:iy ; 
« ſaids lands of ———, wherein the ſaid B died laſt veſt and ſeiſed, as of fee, ON 
„ by virtue of Our gift or ditpoſition, dated, &c. That is to lay, to hear and (MF falt 
„it found and declared, that all lands, heritages, debts, ſums of money, Wy pred 
« and gear, which belonged to the ſaid B the time of his deceaſe, or the d, ten, 
of contracting the diſeaſe whereof he died, do belong to Our ſaid dong“ ter ff 
« by virtue of the ſaid gift or diſpoſition granted by Us to him; and that OV NR his! 
% ſaid donatar, by virtue thereof, has good and undoubted right to the lands 
and others above-written ; and that he may lawfuliy take infeftment thereol 
See a 


and diſpoſe of the ſame as his own proper heritage, in all time coming, * 


Tit. XIV. Declarator of Recognition, e. 6 05 


« form to the laws and daily practique of this our realm, Sc. l to ju- 


10 E, Ge. 7 
11 If any perſon appear, and Sünde upon his propinquity of blood, 
gill ſound a dilator during the year of deliberation, that he may have 3 


ime to deliberate, that he may enter himſelf heir ; in which caſe the Lords will 


calily e the ſervice to the macers and aſſeſſors *, 


TI T I. E XIV. 
Declarator of Recognition, Diſclamation and Purpreſture. 


HES E declarators are competent to all ſuperiors, in the ſeveral caſes where- 
:& in they occur; and they are founded upon the nature of fees, which neceſſa- 
rily imply the fidelity of the vaſſals to their ſuperiors: and therefore it is as a clauſe 


irritant ia the inveſtiture, if the vaſſal act any thing atrocious againſt that fidelity 


in any fee. But if, in a proper fee or wardholding, the vaſſal alienate the fee, 
or the major part thereof, or if he diſclaim his ſuperior wittingly, or if he invade 
his ſuperior's ad acent property, by adjecting it to his own, theſe deeds do reſolve 
his fee, and make it return into the hands of his ſuperior ; whereby he recog- 
noſceth it, or owneth it to become again his own property, albeit there be no 
mention of any of theſe in the vaſſal's infeftment. But the ſuperior cannot pol- 


eſs himſelf of the fee, or purſue any poſſeſſory judgment, until the recognition 


of the fee be firſt declared i. 

II. Albeit diſclamation and purpreſture bave theſe proper names and titles, 
which uſe to be handled apart, yet they are but particular kinds of recogniti- 
on; and therefore the tenor of the recognition is one in them all, tho' the par- 
ticular acts inferring the recognition, ne ier one or mote, muſt be ſpecially [1- 
belled : as if in blench or feu -holdings, the deed inferring recognition be the 
killing, wounding, or beating the ſuperior, or an atrocious "deed importing infa- 
my againſt him: or in ward-holdings, the diſclaiming him as ſuperior directly, 
b indirectly by owning another as ſuperior wittingly, or by alienating or burden- 


ing the fee above the half of the value, without the ſuperior's conſent, Whe- 


ther by infeſting another to be holden 2 /e of the ſuperior, or holden de fe, or 
granting inleftments of annualrent exceeding the value of the half of the fee; 
in all which caſes the tenor is the ſame; but theſe ſpecialities are left blank. 

III. The recognition may be either in the name of the ſuperior himſelf, or in 
the name of a ee who ordinarily gets a charter which he founds on, ex- 


picfing the ſpecial cauſe of recognition: for in declarators of recognition there 
1 n0 general clauſe, neither uſes there to be a gift, but only a diſpoſition and 
charter, whereby the obtainer thereof becomes vaſſal to the tuperior, in Pre of 


tue former vaſſal, according to the tenor of the charter. 

it were regular and convenient, that ſuch charters contained a. clauſe not to 
ke inſefiment before declarator, becaute they may be given without juſt cauſe, 
and the donatar is in no hazard to be prevented by any other, if he timeoully 
and diligently inſiſt in the declarator. 


IV. This declarator is ordinarily at che inſtance of donatars, and may ho -arors 


ably. and fimp'y at the inſtance of ſuperiors. The tenor may be thus: „Our 
« will ; is, and We charge you, that ye lawfully ſummon B, as having been vat- 
"ll to C in the lands of — at leaſt apparent heir therein, who, or his 
_ predeceſſors or authors, have committed the deeds of recognition under writ- 
* en, to compear, Ec. to anſwer at the inſtance of D, as having right by char- 
* ter from the {aid C, ſaverior of the ſaids lands, and others foreſaids, as fallen in 


* his hands by recognition, for the cauſes ſpecially contained in the foreſaid 


7 98> ons « charter, 


1 See above, II. 11. 10.—28. 


* See above, III. 3. 47. 


606 ſtitutions of the law of Scotland. Book Iv 


, which charter is dated, &c. That is to ſay, the ſaid def 


Tit 


<« charter, vis. 


« hear and fee it verified and proven, that he hath wittingly and wilfully cog. th I. 
« the ſaids deeds of recognition: and therefore to hear and ſee it found WW 111 
E- yity08 


e clared, that therethrough he has amitted and loſt the right of property of tha | 
e ſaids lands, and others foreſaids ; and that the fame did recognoſce to the ” | 
« ſuperior of the ſame, and that from and after the committing of the ſaids d » 


ſerviel 
with f 


« of recognition: and that the ſaid purſuer, by virtue of the foreſaid e * 
hath good right to take infeftment thereof, and to bruik and joyſe the 10 5 : 
lands, and others foreſaids, by virtue of the ſaid charter and infeftment to 0. oy 


low thereupon, as his own proper heritage, in all time coming; and to int; 
„ mit with, claim and ſue for, the rents and profits of the ſamine, ſince the f 
„ deeds of recognition, againſt all poſſeſſors and intromitters therewith. he 
% form to the laws and daily practique of this Our realm, &c, According 10 
<c-quiltioe, Of: - — | : 
V. This declarator muſt have double diets, unleſs the vaſſal's infeftment be 


It 1s 4 
nothin 
never | 
ed mL 
the he 
they I: 


produced. And albeit it bear rot the deeds of recognition, to be wittingly and Ill. 
wilfully done, that will be preſumed upon the deeds, unleſs the vaſſal conde. nd th 
ſcend and prove, that he did the fame by ignorance or miſtake, without any wi. deere 
fulneſs or contempt ; as if the ſuperior or he were ſingular ſucceſſors, or that the WM gust! 
fee was by the inveſtiture provided to other heirs, than he who now claims the rooms 
ſame as ſuperior, or that the deeds againſt the ſuperior's perſon, were for neceſ. WM the m 
ſary ſelf-defence, ex 77:cuffata tutela, or in obedience to lawful authority, or in de- rule, 
fence of a more ancient ſuperior ; or that words importing his infamy were in IV. 
obedience, upon judicial examination as a witneſs, „ 
VI. But minority affords no exception in this matter, which of its nature is | than « 
criminal. Neither will it be a relevant exception, that theſe deeds were done by him | zopriſi 
who had curators or interdictors, without their conſent : nor that the infeftment WW flomec 
a ſe was null, not being confirmed, and ſo could import no alienation ; if it and th 
did contain precept of ſeiſin, and that thereupon ſeiſin was taken, albeit the WW © mu 
charter or precept of ſeiſin did bear a proviſion, that the infeftment ſhould not the 
be effectual, unleſs the ſuperior conſented or confirmed: but if it did bear, WM wo! 
that ſeiſin ſhould not be taken till the ſuperior confirmed, it would be rele- pris 
vant ; for this clauſe were ſuſpenſive, whereas the former were only. reſolu- unless 
Po „ 5 „ RE ie 
in, f | witho 
T Iv. * 
Peclarators of Aſtriction. bn 
M ILLS at firſt were built only to procure hire for grinding of grain; but office; 
| afterwards there were agreements between the proprietar of the mill and Vi 
ſome of the neighbourhood, whereby ſuch a proportion of the grain grinded was nefice 
agreed on to be given and taken, for the hire of that ſervice ; without which a- the til 
greement, or a particular agreement upon ſeveral occaſions, thoſe who came o Abeit 
the mill were underſtood to be obliged to pay the ordinary hire or multure. Jn e fu 
either caſe, there was no more but a perſonal contract of location: but now ofa Nee in 
long time, mills have become feudal fees, and ſeparate tenements, requiring ipe- cus 
cial infeftments, except in the caſe of infeftments in barony, which is an univerial v 
title whereby mills are carried as part and pertinent without a ſpecial ſeiſin; WM «fc 
yet ſtill ſome come to mills without aſtriction, and pay a leſs duty than thoſe be 0: 
who are aſtricted ordinarily ; tho' there may be an aſttiction for ſo ſmall a duty, * nent 
is only equivalent to the ſervice, which all muſt pay that come, without ſpecial orf 
agreement. But agreement for a definite time doth infer aſtrictin. eme 
Bot —. ET II. Aſtriction In th. 


* By act 20th Geo. II. 0. 50. che caſuality of recognition is diſcharged for ever. 


7 * 

A Wy 
N 
—. 
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11, Aſtriction or thirlage is a perpetual burden upon the lands aſtrided, for 
ing a certain multure, and ſervices to the mill; and thereby it becomes a ſer- 
Fre, wherein the mill is the dominant tenement, and the lands thirled are the 
crvient tenements ; and It is a real burden affecting thete lands, paſſing there- 
with to all ſingular ſucceſſors ®, Yet there doth not thence follow a real action 
py poinding of the ground, but a perſonal action againſt the poſſeſſors, and is 
ther a burden upon the fruits than upon the ground. Nor doth it affect 
fngular ſucceſſors buying the fruits, but only the poſſeſſors to whom the crop 
longs, and not the maſter of the ground, if he be not poſſeſſor by labourage. 
i alſo in the power of the poſſeſſors to labour more or leſs as they pleaſe, or 
gotbing; if they labour none, even though they incloſe a part of theſe grounds, 
never to be laboured, there is no multure due, unleſs there be conſtitute a ſtock- 
«4 multure, which is called a dry multure, which can only be ſo conſtituted by 
the heritor, and therefore is conſtantly due by him and by the poſſeſſors, though 
they labour none. | V ; | 

Ill. Heritors do aſtrict their own tenants, moſt ordinarily to their own mills ; 
ind then the multure and mill- ſervice becomes a part of the tenants rent, and 


muſt be the leſs. Yea, the multure becomes a real burden upon the ſeveral 


the millers, and of the tenants ; this thirlage is conſiſtent, notwithſtanding that 
"EST | | | Oo 
V. There needs no other probation of aſtriction of tenants, but their uſe of 
going to their maſter's mill. Yea, though ſome pay leſs multure and ſervices 
than others, yet all are aſtricted; and whoſoever acquires the mill by diſpoſition, 
wpriſing, or adjudication, carries the multures of thoſe tenants that were accu- 
ſomed to come to that mill, even though the lands aſtricted be not a barony ; 
nd that, though the diſpoſition of the mill do not bear expreſsly “ with the thirle 
multures of ſuch lands,” or generally, with thirle multures,” but only“ with 


to buy the mill, without mention of multures, or that the mill be adjudged or 
apriſed without mention thereof; yet the aſtricted multures will follow the mill, 
 wlels it were otherwiſe expreſſed, or did appear by the nature of the ſale; as if 
an heritor ſhould fell a mill and mill-lands, lying adjacent to the buyer's lands, 
vithout getting a price, ſuitable both to the mill and mill-lands, and to the mul- 
ture, fucken, and ſequels of the mill. 


by uſe of coming to the mill, and paying the inſucken multures, though the 
iriage be not founded upon, nor adminiculated by writ, which is a royal prero- 
| gitive, neceſſary for the King, becauſe he is not prejudged by the neglect of his 
IJ EE IEEE TE 


belt the queſtion be of thirlage of lands, which were not of their own property 
de in the common caſe with other heritors, as to the multures of their own lands 
euſtomed to be paid to their own mills. 


I. Thirlage, in other caſes, cannot be conſtitute or inſtructed by mere uſe 
"coming, and paying ſuch a multure, and ſuch ſervices and ſequels, unleſs there 


If the multure-ſervice and ſequels were ſo great, that thoſe who were accu- 


8 ſuch 
Lee above, II. 7. 15.—27. 


there is no ground of complaint, how great ſoever the multure be, for the rent 


rooms; and although res ſua nemini ſervit, yet there being a proper intereſt of 


the multures uſed and wont.” And albeit purchaſers ſhould be fo uncautious 


V. Thirlage of lands to mills of the King's property, is ſufficiently inſtructed, 


VI. Thirlage alfo of mills which did belong to kirk-men, as parts of their be- 
Ielice, is more eaſily inſtructed than the thirlage of other ſubjects ; becauſe, in 
the time of the Reformation, their evidents were deſtroyed and loſt. And that, 


Or luperiority ; but much more, if the queſtion be of ſuch lands; for therein they 


© Other concurring evidences importing a thirlage, as if there were uſe of pay- 
nent of a dry multure (unleſs it were proved to be by a temporary agreement) 


"Med to come, might have them elſewhere much more eaſy and convenient; 
in that caſe immemorial, or ſorty years ordinary coming to the mill, and paying 


. 22 „„ „ „% 
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ſuch duties, would inſtruct thirlage: for it is a ſtrong preſumption, that 
would ſo long pay ſo heavy a duty unneceflarily ; yet it is but a preſumption 4 
may be elided by a contrary preſumption, as if the mill belonged to-a near tl 
tion, which might give a probable ground, that the continuance at it, was b 7 
trfication. 5 | 5 . 

VIII. The ordinary way of conſtituting thirlage of other men's lands, i 6 
bonds of thirlage, granted by the heritors of the aſtricted lands, to the herd 
of the mill, Yet theſe bonds alone will not make it a real burden, affeRiny 0 
gular ſucceſſors, unleſs there were ule of payment after ſuch bonds, 2, Alf 
of court, whereby heritors enact their own tenants to come to another mill, * 
coming accordingly, makes the aſtriction real; but if it be only an act by a 
lie, except his warrant be inſtructed, it will not make a conſtitution, but wil h 
a title for preſcription. 3. Decreets for multures or mill-ſervice, though the 
be but by inrolments of baron-courts, without formal extracts, if they be on cox 
pearance, they are more effectual than the acts of bailies; for they are not on 
titles for preſcription, by ſubſequent poſſeſſion, but alio they are evidences thy 
the anterior poſſeſſion was not voluntary. . 

IX. Thirlage is ſometimes the ground of a poſſeſſory action, ſometimes q. 
petitory action, and ſometimes of a declaratory action. When the thirlage is ſy 
cial both as to the lands, and as to the liquid quantities of multure, which bad 
been ſo poſſeſt within ſeven years; then « poſſefiory action is competent to cy 
tinue the ſame. Fut if there hath not been ſo long continuance of poſleſin 
aibeit it was cled with ſome years poſſeſſion; yet, it the conſtitution hath og 
been ſeven years fince, the multures may be acquired without a declarator, by 
petitory action. But if there hath been no poſſeſſion within ſeven years, then 
mult be a declaratory action, to declare the right of the thirlage, before they 
be a petitory or poſſeſſory judgment; in which the heritor of the aſtricted land 
muſt be called, and likewiſe in the petitory judgment; but, in the poſſeſſ 
judgment, it is ſufficient to call the poſſeſſors. 7 L 
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X. The tenor of the declarator of thirlage may be thus: „Our will is, a 
© We charge you, that ye law fully ſummon E, heritor of the lands of — 
„ liferenter, or wadſetter of the ſamine, to compear, Cc. To anſwer at then 
e ſtance of A, heritor, liferenter, or wadſetter of the mill of with th 
© multures, ſucken, ſequels and ſervices thereof, conform to their infeftmentsi 
the famine, dated, Sc. And als at the inſtance of T, tackſman, or tenant 

« the ſaid mill, That is to ſay, The ſaids defenders to Eear and fee it found a 
„ declared, That the ſaids lands of— were aſtricted and thirled to the fil 

e mill, in payment to the puriuers of the quantities of multure, ſucken, and 
< que] after ſpecified, vis. ——-For the reaſons and cauſes following. (Het 
* mutt be infect the particular ways of aſtriction and inſtruction thereof bead 
mentioned) And that the purſuers have good and undoubted right to the lai 
„ multures, fucken, ſequel and ſervices, fince the ſaid aſtriction, and in all tin 
coming; and ought to be anſwered and obeyed therein by the defenders, tel 
{© tenants and poficfiors, and the ſaids aſtricted lands, conform to the quanitite 
of the grindable corns growing thereupon, grinded at any mill, or giſted 0 
fold, and not grinded at the purſuer's mill, and alſo of all grains 111veCig d 
„ ata, tholing fire and water within the ſaids lands thirled as aforeſaid, col 
form to the laws and daily practick of this our realm, &c. According to | 
lier Ce: Rn Vn a oz 2 

Al. Dboeda et illata will be ſufficiently proved by cuſtom, though it be not 
preis in the conſtitution of the thirlage, unleſs the thirlage be {p<cial and pat 
cular in all things. | | SEE. | | | 
XII. It will be a relevant defence, that the bond or act of thirlage did not 
tain poſſeſſion before the defender's infeftment of the lands in queſtion, he bein 
a ſingular ſucceſſor to him who granted the bond of thirlage, or made the 4. 
of altriction, if theſe be the cauſes of aſtriction. But if poſſeſſion — 7 

inſtru. 
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t non | 1 8 

", 0a: 0:ucted or offered to be proved, it will be relevant. 2. It will be a relevant 
ar rel wfence againſt aſtriction by preſcription, that there was interruption by proceſs 
by vn o declarator of liberty from thirlage; or by interruptions via facti, by grinding 


of corns growing upon the lands pretended to be aſtricted, for ſeveral whole years; 
et. if the purſuer libel and offer to prove ordinary coming to the mill, during 
the preſcription, and paying the duties acclaimed, thouph he prove not every 


ls, N 
Berit 


ing fin rear, the libel will be relevant, unleſs the defender poſitively offer to prove the 
iſo 2 "terruption, as aforeſaid, wherein he will be preferred as more pregnant. 3. It 
ll, u ba relevant. exception againſt this declarator, that the defender being ſingular 
ah mcceffor, did b5na fice poſſeſs the lands in queſtion, and conſumed the fruits 
* hereof, without the knowledge of any thirlage, but the reply of his being in mala 
h the 


{+ by inſtructing the thirlage by writ ab initio, or by a decreet of aſtriction, will 


Neu elde that defence. 
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TITLE vi 


ions to inſiſt with Certification not to be heard thereafter, and 
Actions of double poinding. 


AW hath provided two remedies for freeing defenders from the hazard of 
purſuers, that do, or may inſiſt againſt them, that they may not at diſcre- 


$, then | a may 
2 mm en be obliged to attend, for defence of their proceſſes. The one is, when they 
e cited to a certain day, and receive a copy of the ſummons; they appear the 


next Seſſion-day after the term to which they are cited, and produce the copy, 
nd cauſe call the ſame, and crave proteſtation, that ſeeing the purſuer appear- 


offeſion 


1s, an( 
—— 01 
the in 
vith the 
ments 
*nant d 


they are to be cited to the ſecond diet, after the firſt is elapſed; ſo that the in- 
lance cannot fall by the firſt citation, ſeeing they are to be cited again by the 


ſecond citation. 


by the hazard of the ſame cauſe in another inſtance ; for remedy whereof, law al- 
the {ul bus him to raiſe a ſummons againſt the purſuer to infiſt with certification, that if 
and oi” init not, he ſhall never be heard thereafter, in that cauſe; whereby this cer- 
(A dens peremprory, not only excluding the ſummons till new citation, but 
F befor cluding the cauſe, whereupon the ſummons was founded. 
he ff nk The other remedy is, when parties are, or may be purſued, by different 
all cid Ers, upon diſtinct rights; in which cafe, they cannot found upon a third 
5 there's right. And therefore the law allows that they may cite all parties, that 
anti or may pretend right againſt them, for that which they do acknowledge 
ziſted oi”; way be liable to, either by a perſonal or real action, to the efect that they 


my diſpute their rights and preferences, and that the purſuer in this action may 


be only liable in once and ſingle payment or performance; and that he, nor no 
git of his, may be liable to double diſtreſs, but that he may ſafely pay or per- 
form to the party that ſhall be preferred, and found to have beſt right. Where— 
by a decrect of preference, and performance, ſecures the periormer for ever; 
nd that, albeit the decreet of preference were in abſence, or though thereafter 
«were reduced, whether it had been in abſence, or upon compearance ; ſo that 


ne party thereafter preferred, will (cy) have acceſs againſt thoſe who were 


vel dl 
id, col 


7 10 


not 1 
d pal 


1 not f 


e ben ermerly preferred; for as payment made bona fide, ſecures the payer, when no 
the al er party is called, ſo much more are theſe ſecured, who pay or perform, az:c- 
rior, B Te frœtore. 55 ö | 5 | | 


truck 0 Fo 
# of P IV. Ed th 


eth not to inſiſt, they may be declared free from that inſtance, and not to be 
called tl they be cited of new. This is not competent at the firſt diet, becauſe 


II. This proteſtation being obtained and extracted, the defender lies ſtill under 
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beit they have theſe ſpecial names, and are not under the general n 


ble ground for it, he will get a time to prepare himlelf to inſiſt. 
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of B, and C, as pretending right, by ſeveral arreſtments, and actions for nu. 


Tit. 


« {am 
60 (aid 


IV. Both theſe actions are declaratory, and neither petitory nor 


Polleſſory, al. 


ame of dechz. 


rators. 

V. The action for inſiſting, is not competent after Iitiſconteſtation bee : 45 
then, either party is maſter of the proceſs: for as the purſuer may inſiſt to 2 1 1 
conform to the act; ſo the defender may call upon the ſame act, and el vil 
the term, for the purſuer's not proving, and fo may be aſſoilzied /mplicirer, n « fer 
from the inſtance only; and therefore this action cannot proceed till the fore. 4 99 I 
tioned proteſtation precede and be extracted; which may be obtained, althour « ſur 
the purſuer appear and give out his proceſs to be ſeen ; for if after it is returns JA 
he do not inrol it, the defender may again call upon his copy, and will get 10 « rifie 
teſtation, ſimply, or conditionally -to be extracted if the purſuer do not intol the « (ect 
next inrolling day. And when the caule is called by the roll, if the purſued « {hal 
inſiſt not, the defender will get proteſtation. Os « plicy 

VI. If the defender in this action to inſiſt, do appear, if he have any prob. real 


VII. The tenor of the action of double poinding may be thus: « Foraſmud 
as it is hambly meant and ſhown to us by our lovit A, That whereas the 
complainer, or his lands and goods, are diſtreſſed and troubled at the inftanes 


king forthcoming, of certain ſums of money addebted by the complainer 
D, or wherewith his lands of ———are affected and burdened, and may he 
poinded by the faids parties pretending different rights and titles thereto ; a 
it being molt juſt and reaſonable, that the complainer, or his lands and gooch 
ſhould only be liable to once and fingle payment and performance, to the path 
who ſhall be found by decreet of the Lords of our Council and Seffion, . 


3 
their! 
of ſuc 


have beſt right thereto, and ſhould be freed of any trouble or diſtreſs, at th II. 
inſtance of any of the other parties pretending right, as is alledged. Our wi find ! 
is here fore, and We charge you, that ye lawfully ſummon the ſaid B, and COM ule of 
pretending right as aforeſaid, to compear, &c. To anſwer at the inſtance oi cauſe 
the purſuer, That is to ſay, The ſaids defenders to produce before the ſaids Lot their r 
their ſeveral rights, titles and intereſts, whereby they pretend to be ptefemi h in 
in the matter above written. And to hear and ſee it found and declared, H them, 

iccrcet of our ſaids Lords, who hath the beſt and preferable right there which 
and that the others may be decerned, to ceaſe and deſiſt from troubling aA wents 
moleſting the complainer thereanent ; and that payment or performance to buon! 
party found to have beſt right, ſtall liberate and free the purſuer at all han icicnt 
with certification, that if they compear not, or produce not ſufficient titles anl defend 
rights to the ſubject in queſtion, or that compearing and producing, they (1a conſtit 
not be preferred; they ſhall never be heard thereafter, to purſue, moleſt, and h 
trouble the purſuer in any ſort; at the leaſt, that payment or performance! of ap 
the party who ſhall be preferred, ſhall abſolutely liberate and aſſoilzie dd va 
purſuer from all inſtance, action and execution, for the matter in queſtion policf] 
bygone, preſent, or in time coming, conform to the laws and daily pradick dato 
this our realm, Cc.“ According to juſtice, &c. f N | lame 
VIII. The tenor of the action for inſiſting, may be thus: * Foraſmuch 51 be req 
is humbly meant and ſhown to us by our lovit A, That whereas the com III. 
plainer was purſued at the inſtance of B, to appear before the Lords of d of the 
Council and Seſſion, upon the———day, Sc. In the hour of cauſe, W nteftr 
continuation of days; alledging that, &c. According to which citation, uad 
© complainer appeared and produced a copy of the ſummons; which copy bt But tl 
oft-times called in preſence of the ſaids Lords, the ſaid B not compearing. Crlifer 
ſaids Lords admitted proteſtation, declaring that the complainer ſhould not Cared 
obliged to anſwer, nor the faid B, have any further proceſs in the ſaid cat IV. 
till the complainer were of new ſummoned for that effect. And ſeeing i jon 
ſaid B doth not yet inſiſt in the ſaid cauſe, having had ſufficient time to _ E 
| | 1 « 44 ce 


It. XVII. Declarators of Servitudes. 611 
« ame, and that the complainer ought not to ly under the hazard of plea, in the 
« complainer, Or of his ſucceſſors, in their minority, and ignorance of the affair, or 


« when the means of probation of the complainer's deſences may be loſt : there- 
« fore, in all law and reaſon, he ought to be decerned to inſiſt in the ſaid cauſe, 


050 « with certification, that if he failzie, he ſhall never be heard therein thereaf— 
ind « ter, and that the complainer (hall abſolutely be affoilzied therefrom for ever; 
ne WY 3s is alledged. Our will is herefore, and We charge you, that ye lawfully 


« complainer ; that is to ſay, The ſaid defender to hear and ſee the premiſes ve- 
« rified and proven; and being fo verified and proven, to hear and ſee himſelf 
« decerned to infiſt in the ſaid cauſe, with certification, that if he inſiſt not, he 
« ſhall never be heard therein thereafter ; and that the complainer ſhall be m- 
« pliciter aſſoilzied therefrom, conform to the laws and daily practick of this our 
„realm, Cc.“ According to juſtice, &c. 8 5 
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FEI en 
Declarators of Servitudes. 


THE Roman law had two ſpecial actions in relation to ſervitudes; the one 


900% confeſſory, whereby parties did inſiſt to obtain a ſervitude to be decerned in 
par their favour ; the other negatory, for obtaining a decreet, declaring them free 
on, of ſuch particular ſervitudes. %%%»; 7 „„ „** 
at the II. The fame actions are competent with us, but in different ways, and by di- 
ir will fin& kinds of actions: for when parties inſiſt for ſervitudes, having been in recent 
and (WY us of enjoying the fame, they may inſiſt in a poſſeſſory action for that effect; he- 
ace of cauſe it is the continuation of their poſſeſſion, and they have no need to declare 
Loc their right of the ſervitude. But if they, or their authors, have not been recent- 
ferred in uſe of enjoying that ſervitude, a poſſeſſory action is not competent to 
ed, i them, but they muſt firſt declare their right: the reaſon whereof, is the ſame 
xercto 8 which makes the difference betwixt poſſeſſory and petitory, or declaratory judg- 
ins ments; whereby thoſe who are out of poſſeſſion cannot purſue from the conſti- 


to ti 
hands 


les all 


ey (ral conſtituted 772 mala fide by a proceſs, or that they have known the purſuer's right, 
elt, and have hindered him to enjoy the ſame. The time of enjoying the privilege 
ance Mok a poſſeſſory judgment, in defence of actions of mails and duties, or removing, 
zie n did vary for ſome time; but now hath been long fixed to ſeven years peaceable 
rein poiicflion, without interruption ; ſo that, till reduction or declarator, they had x 
dick Uiatory defence upon the privilege of a poſſeſſory judgment ®. And tho' the 


h as, be required for that privilege in them. x h 

e Co lil. The privilege of a poſſeſſory judgment is not competent againſt poinding 
of ag the ground upon annualrents, feu-duties,or other real burdens, which appear by 
e, wil nteſtments, whereby they may be known, and which are ſeveral diſtin fees, neither 
on, Mn actions for teinds, for the ſame reaſon ; becauſe the rights thereof are notour. 
y bei But this is not to be extended to ſervitudes, againſt which proprietors, wadſetters 
ng, Mcrlikerenters, have the privilege of a poſſeſſory judgment, till the ſervitude be de- 

| not clared. | | | HE | 

J cauk IV. The tenor of a confeſſory action, or declarator of ſervitude, may be thus: 
ing Our will is, and We charge you, that ye lawfully ſummon B, heritor, wad- 


doth 
6 Jars 


'« ſetter, 
dee aboye, II. 7. 22, Below, IV. 22. 5 & 8. | 


« ſaid matter, at the option of the ſaid B, that he may take advantage of the 


« ſummon the ſaid B, to compear, &c. To anſwer at the inſtance of the ſaid 


tuion of their right to their citation, for profits or damages, tho' they ſhould ſuf- 
icieatly inſtruct their right to have been compleat from the beginning, but the 
letenders do enjoy their fees 60g fide, without any ſuch burden, till they be 


fame queſtion hath not frequently occurred in fervitudes, yet no leſs time ſhould. 


y * „ — * 
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ſetter, liferenter, or poſſeſſor of the lands of 8, which lands are burdened with 
a . b Ul 
« the ſervitude under written, to compear, &c. to anſwer at the Inſtance of 


„e as having right to the ſervitude of ———, as part and pertinent of the land; 
« of J, belonging to the purſuer, his predeceſſors or authors, by continual poſſe 


« ſion, and ule of the {aid ſervitude, as a pertinent of their ſaids lands, and to 


©« behoof thereof as the dominant tenement, by frequent and ordinary uſe ang 
cc 


the | 
ſeſſion, as they had occaſion, paſt memory, at leaſt during the ſpace of 1 


«« years, at leaſt as having right to the ſaid ſervitude, by a bond of ſervitude, or al _ (inc 
e poſition thereof, from the heritor of the ſaid ſervient tenement, for the time, WM tn anc 
* which bond or diſpoſition is dated, &c. by virtue whereot the ſaid purſuer, hi vive, a 
predeceſſors or authors, have been in poſicſiion, and uſe of the ſaid ſervitude: ſo that 
That is to ſay, the ſaid defender to hear and fee it found and declared, that the ablolut 
« {aid purſuer hath good and undoubted right to the ſaid ſervitude, in manner 3. crols, 
% bove-written : and the ſaid defender to be decerned by decreet of the faids Lords ſton. 
te to defiſt and ceaſe from troubling him in the peaceable enjoyment of the f Il. 
* ſervitude, and to pay and fatisfy to him the damages ſuſtained through tis fory, 
«unjuſt hindering his enjoyment thereof, and through his detaining the pro. dude! 
« fit of the ſaid ſervitude, as ſhall be modified by decreet of the ſaids Lords, con- (0, 
«© form to the laws and daily practique of this realm, Sc. According to ju- | III. 
et ſtice, Ce. J 8 85 nehts 
V. The negatory declarator of ſervitude is ſeldom uſed, becauſe ſervitudes have alſo c 
not proper poſſeſſion, but uſe in place thereof; and therefore parties concerned chere 
may ſtop that uſe, if they find any ground of doubt of the right thereof, without WM nentic 
hazard of cjection or intruſion: for thereby the party having right to the ſervi- but nc 
tude, may purſue a petitory or poiicfiory action upon the ſervitude, if he be not where 
long filent, as aforeſaid; yet the negatory declarator is requiſite, to liberate the exord! 
purſuer's tenement of any pretence of right or poſſeſſion, whereby another may for th 
claim a ſervitude, as pertinent of the purſuer's tenement, by long poſſeſſion, or tie 
by an inſufficient title, accompliſhed by preſcription; eſpecially leaſt his probati ſacl) « 
on of interruption may fail by the death of his witneſſes. This declarator requires are ne 
no more but the denial of the ſervitude, which is negative and proves itſelf, un- fore t 
leſs the contrary be proved; and thereupon concludes declarator of liberation from ed up 
ſuch ſervitude, decerning the defender to defiit and ceaſe from troubling the pu- tous, 
ſuer therewith. _ FG _ „ IV. 
VI. In the confeſſory declatators defences will be competent upon anterior! dinar; 
ty of the defender's infeftments, before the conſtitution of the ſervitude, or up- confo 
on interruption thereafter; or that the ſervitude was conſtitute a non pabente fl. on (1 
reſlatem, he who conſtitute the fame, either not being infeft in the tenement pre- fect i 
tended to be lervient, or being denuded in favour of the defender, his predecel- clause 
ſors or authors, before the conſtitution attained poſſeſſion; whereby the purlver nal in 
will beobliged to reply and inſtruct, that the conſtituter of the ſervitude had right V. 
by infeftment, and that the ſervitude was cled with poſſeſſion before he was de- they 
nuded, which he needs not libel and inſtruct 4% initio; but he cannot exclude ſuch 
the defence, as not competent in this judgment, becauſe it is not poſſeſſory but WW revce 
declaratory... * ee, Fg 5 5 the r 
VII. In the probation of the continuance of poſſeſſion, it will be ſufficient b thc F 
prove, that frequently and ordinarily the ſervitude was made uſe of. An inter- and 
ruption will not be inferred by one year's forbearance to poſſeſs, unleſs there welt} VI 
actual debarring, or inſtruments taken upon interruption. . 
190 
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7 ITE n 

+ Declarators of Clauſes irritant. 

br 4 eclaratory actions of the rights of purſuers have been handled. 
A H There remains yet reſciflory actions, whereby the rights of defenders are re- 


c:inded, and declared to be null or void, or to be reſolved, or falſe, or hol- 
| en and reputed as falſe; whereby the rights of purſuers do by conſequence re- 


his dire, and therewith alſo clauſes declaratory of the purſuer's own rights are joined; 
ide; o that they are not only preferable to the rights reſcinded, but alſo declared to be 
the oltely valid rights; in which caſe there muſt be citation at the market- 
1 . croſs, againſt ail and ſundry having, or pretending right to the right in que- 
q n. 1 3 | 35 

* n Theſe reſciſſory actions are all declaratory, and neither petitory nor poſſeſ- 
his fory, concluding nothing to be done by the defenders: for tho' they may con- 
pro- dude that they ſhould deſiſt and ceaſe, yet that is only negative, prohibiting to 
con- 1 


III. Clauſes irritant are ſo called, becauſe they are deſigned to make void the 


wherein they are contained; and ſometimes they bear, that in the caſes therein 


ervi- but notwithſtanding of this, clauſes irritant are not effectual till they be declared, 

> Not where they are exorbitantly penal: for the Lords ex icio have power to modify 

the exorbitant penalties, albeit they bear to be liquidate of conſent of parties; and, 
may for the ſame cauſe, they have power to qualify theſe clauſes irritant, and to allow _ 
„ Of tte for purging the ſame ; yet only if they be truly exorbitantly penal: for 
bati- 


ae not penal, but are conditions and proviſions qualifying the right; and there- 
fore they need no declarator: but if the right wherein they are, be found- 


pur⸗ 


tous, will be relevant, and the irritant clauſe effeftual, 3 3 
IV. Theſe clauſes irritant may be contained in any right, but they uſe moſt or- 
Lori 


up- 


2 on ſhail. become void: or in caſe the reverſion be only made temporary, the ef- 
pre- kt is the fame, except it be in a true ſale for a competent price, wherein both 

cel cauſes irritant, and temporary reverſions are valid, becaute there is nothing pe- 
{ver nal in theſe caſes. VV 5 


right 
6 de- 
Jude 
but 


they call patta legis commiſſorice in pignoribus. Our cuſtoms did formerly ſuſtain 
ſuch clauſes, but modified the exorbitancy thereof, by giving competent time to 
reicem, albeit the time contained in the reverſion was elapied ; but did not ſuſtain 


nt to 
nter- 
were | 


tne Roman Law in this point, if that which was done was truly an impignoration, 
nd not a {ale for an equivalent price. Fe 

VI. The next caſe moſt ordinary for clauſes irritant, is in tailzies ? ; whereby 
the heirs of tailzie are burdened with certain proviſions and conditions, ſometimes 
poteſtative conditions, in the power of the heir to perform ſometimes acciden- 
tal, not being in the heir's power. Theſe clauſes irritant in tailzies are not proper- 
5 penal, becauſe it was in the power of the conſtituent to aſſume or not aſſume 
lic heirs of tailzie to be his heirs; and therefore they are effectual, and eſta- 


LE 


dee above, J. $4; 34; ie. TV 07, p See above, II. 3. 58. 


rehts in which they are contained, in the events therein expreſſed. They are | 
{lo called reſolutive clauſes, becauſe in theſe events they do reſolve the rights 


mentioned, the rights ſhall thereby become null, 7p/o facto, without declarator ; 


ſuch clauſes contained in gratuitous rights take their full effect, becauſe then they 
ed upon by way of defence or reply, the alledgeance of the right's being gratui- 


dinarily to be contained in wadſet-rights, bearing, that if redemption be not made 
conform to the reverſion, within ſuch a time, or in ſuch a way, then the reverſi- 


V. The Roman Law doth abſolutely reject ſuch clauſes in impignorations, which | 


the reverſion to be perpetual. . But ſince, our cuſtom hath more cloſsly followed : 


» Q- bliſhed 
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bliſhed by an act of Parliament 1685, c. 22. not only againſt the heirs of * 
and their ſucceſſors, but alſo againſt ſingular ſucceſſots, even tho' they be on 
tors appriſing or adjugging for the heir's proper debt; but they will not 45 | 
againſt the conſtituent's debt ; in prejudice of which no poſterior tailzie could) 
made. Such clauſes irritant in tailzies do not well quadrate with the rio F 


| 1 | 
property: for thereby theſe heirs have not the power of diſpoſal of theſe oy Ed 
rights, and therefore ſuch clauſes uſe not to be put upon heirs of line, nor hei ſe 


male, nor heirs of proviſion by contracts of marriage; for all theſe are heir 0 
blood: and if, in ſuch caſes, heirs were ſo bound up, that they could neither {| 
nor effectually contract debts that might affect theſe eſtates, commerce of lan 
would thereby be taken away, and proprietars would frequently be render 


rights, 
For th. 
where( 


b , a | | | actions 
miſerable; becauſe, tho' the fee of their eſtates could not be affected for thei II. 
debts, yet no tailzie could hinder their rents to be arreſted, and made foto 
COONS + ducing 


VII. Albeit clauſes irritant in tailzies be not penal, and upon that account t. te fou 
quire not declarators, yet there muſt be declarators before the tailzied infeſ nes 
ment can be annulled or reſolved; becauſe ſuch clauſes are againſt the comma Caring 
courſe of law, and therefore are odious, and ſhould not take effect before they his rig 
be declared; for if they/were effectual by a petitory action, claiming the wo bat hi 
profits ſince the act contraveening the clauſe, the heirs of tailzie would be mi- Me pu 
able; and thoſe in whoſe favour the right were reducible, ſhould impute i one! 
their own negligence, that they did not ſooner declare the clauſe. 8 clear | 

VIII. Heirs of tailzie are ſometimes the neareſt male of blood, when fan cure. 
bring in their ſons, or other neareſt relations, nominatim, as branches of a tailat, years; 
who otherwiſe would have been heirs- male; againſt ſuch theſe clauſes irritant porſue 
ought not to be extended, nor againſt the heirs in the laſt termination of ho! 
tailzie: for if the eſtate come to the laſt branch of the tailzie, and his heirs hz: than b 


, , r — — — — 
<> 4 * ah 


ſomever, it ceaſes to be a tailzied eſtate. De 1 III. 
= | IX. Clauſes irritant are ſo many and various, that a common tenor cannot Ka in 


framed for them; but as they may be purſued by declarator, ſo may they a-iſduttic 
ſo by reduction, the ſtyle whereof is more fixed and uniform than of any otiz Wor to 
Proceſs. 4 1 is = | Epo 
where 

„ = grante 

II trace 

7 „„ redue 

Actions cognitionrs cauſa. Ty 

e „„ muſt 
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ACTIONS cegnizienrs cauſa are declaratory, becauſe they do not conc'ui: certif 
payment, or any thing to be done by the defender; and therefore are com: 42 
; nu OwWIn 


petent againſt apparent heirs without a charge. c 
II. The effect of the decreet is only to declare what debt was due by the de. 
funct, that it may affect his heritage or moveables. „ 3 

III. In this the apparent heir, or neareſt of kin, are called; becauſe, tho the 
have not entered, nor owned their ſucceſſion, yet they may do it thereafter; and 
therefore they may object againſt the intereſt, order, relevancy, or inſtruRion 

produced h initio. But they can propone no exception, which if admitted woul 
make them behave : nor can they propone it, becauſe they have no title in thel 
perſon ſufficient to make litiſconteſtation. | | 

IV. There is little need of theſe actions now, ſince adjudications are come 
place of apprifings, except it be for deducing the firſt adjudication : for if one ab 
judication be paſt and extracted, all poſterior adjudications within the year wil 
paſs as acts, and need no decreet cognitions cauſa, unleſs the ground thereof b 
altogether illiquid, and then it may be an article in the proceſs of adjudicat 
and will obtain ſummarily an act for probation, to make it liquid, if it be „t 


ceſſary. 
11711 
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wy. Reductions and Improbations. 

11 ol as LE Ke 
ailzied Eductions of decreets are not here to be conſidered, for theſe come in, in the 
* Neirg ſecond inſtance, and are to be ſpoken of after decreets, but reductions of other 
irs ebe, which come in 27 the firſt inſtance, and improbation of writs neceſſar 
er fee theſe rights, (which being found or declared forged, do annul the right 
f nM hereof theſe writs are evidents) are proper in this place, amongſt declaratory 
ndert ions, which comprehend reſciſſory actions. 5 

r ther Il. Rights are declared two ways; frmativè, declaring the right itſelf to be 


fort fiMeood and valid, and ſufficient to exclude any other right; or negative, by re- 
Gucing and annulling any pretended right, whereupon action or exception might 


int e founded, in prejudice of the purſuer's right. Both theſe ways may, and oft- 


infeſ mes uſe to be joined in the ſame ſummons, reducing oppoſite rights, and de- 
mma Caring the purſuer's own right; which require divers grounds; for a purſuer on 
e ther s right may remove a poſterior right, or a leſs formal, which will not infer 
hoe bat his own right is abſolutely valid and ſecure; and therefore, if a declarator of 
mice. tte purſuers be libelled, all having intereſt muſt be cited at the market- croſs; and 


e it ty no right of land can be declared abſolutely valid and ſecure, without inſtructing a 


clear progreſs from the King, who is ſupreme ſuperior, or by another progreſs 


n fan ccurcd by preſcription, and uninterrupted poſſeſſion, during the ſpace of forty 
tailzi years; ſor albeit reductions may contain a clauſe declaratory of the validity of the 
Lrritant Wor fuer's right, upon leſs grounds, which will be fufficient againſt the defenders, 
of the 


who have no better right ; yet an abſolute right can no otherwiſe be declared, 
than by the two media now mentioned. N OS 


III. Summons of reduction may either be alone, or joined with an improbati- 


What. 


not b 
ey al 
v Other 


be holden to be null, and no ways to prejudge the purſuer's rights and titles, 


granted againſt them, or any of them. This certification is a decreet to be ex- 
tracied by it{elf, but it bears only the writs called for and not produced, to be 
reduced, ay and while they be produced : the meaning whereof is, not that the 
production of them any way, will annul the decreet of certification ; but they 
mult be produced /eg:timo modo, i. e. in a proceſs of reduction of the decrect of 
nc!ud: | 
e con-{W'coucer obtains poſſeſſion of, by virtue of the certification, or by any action ſol- 


he de 


the oppoiite right by the certification) he is not accountable thereſore, whether 


o ther be atter a ſummons of reduction of the certification, and ſtill until the reducer 
; and be put 7m mala fide, by producing writs ſufficient to reduce the certification. 

ation IV. Single reductions have allo this effect, that when writs are produced and 
wooll reduced, by reaſons founded upon better rights; the decreet of reduction is a de- 


n ther creet in fro contradictorio, and bath all the privileges of decreets 77 foro. But 
becauſe lingle reductions in matter of land-rights, are ſeldom uſed, without an 


2me 0 Probation, the certification whereof for not production (albeit in abtence) is 


ne a. et reducible 3 there is no neceſſity to infilt further in a ſingle reduction. On- 
ar wil this muſt be obſerved, that no certification can be grented againſt any writs, 
eof ke but fuch againſt which there is a relevant reaſon of reduction libelled. And 
cation lierefore, general reaſons againſt all writs are at firſt libelled, as not being ſub- 
de ne. I ribed before famous witneſſes, &c. And after production, the purſuers are al- 


4 . | . : | 
"Wea to add ſpecial reaſons againſt the writs produced, 


LI V. * 


on in the ſame libel. A ſingle reduction proceedeth in the ſame form as a re- 
duclion and improbation: for in both, the writs craved to be reduced, are called 
for to be produced, with certification, that if they be not produced, they ſhall 


whereupon the reduction proceeds: and it they be not produced, certification is 


certification. Yet the decreet of certification has this effect, that, whatever the 
lowing thereupon (whereby the reducer's own right takes effect, by removing 


It be the profit of lands, or of ſums, or of other rights, albeit the intromifſion 


r ² ame. ² 
. * 


616 Inſtitutious of the [nw of Scotland. Book Iv 


V. Reduction and improbation needs no other general reaſon to be lihe 
fore production, but that the writs called for are falſe and forged, ang 
{ummons contain a agetification that they ſhall not only be declared nul! 
{hall be holden and Teputed falſe and forged, and to make no faith in 
or outwith. And yet the certification hath only effect, as to the rights and tile 
whereupon the proceſs proceeds: for the writs, though not produced, are el 
as to all effects, either againſt any other party, or againſt the ſame party, 8 0 
other rights beſides theſe libelled. 

VI. A decreet of certification upon this ſummons, is of all other decreets map 
difficile to be reduced, even though in abſence; yea, harder to be reduced thy 
the decreet of reduction againſt the writs produced, though it be in fors cara. 
difforio. The reaſon is, becauſe this certification is the moſt common and prey. 
eſt ſecurity of all rights by infeftment, and is much more effectual than a dech. 
rator of right; wherein, if the defenders be abſent, they will eaſily be heard nl 
the ſecond inſtance, but will not ſo be heard againſt this certification, which! 
never obſerved to be recalled, except in the caſe of a certification, againſt a per. 
fon, who, in the whole time of the proceſs, was out of the country, a ſoldier 
of the Scots forces then in Ireland, and in priſon ; where there was a great num- 
der of privileges: concurring. EE | 

VII. This proceſs hath alſo this advantage of a declarator, that a term will be 
granted to prove exceptions upon writs not produced, and if they be the writs of 
authors, there will be incident diligences ſuſtained ; there may be alſo replies up- 
on rights anterior to the rights in the defender's defences ; and duplies upon 
rights anterior to theſe, or what further plies parties pleaſe to alledge. All of 
which, of old, was founded on a brieve of the chancery, called the brieve of 
right. N „ ͤ«;ůêũoj , „ 

VIII. But ſince the erection of the College of Juſtice, this proceſs of reduction 
and improbation was invented and ſuſtained, which is peculiar to this nation, and 
is a more abſolute ſecurity of men's rights, than any form of proceſs in the Ro- 
man law, or in any neighbouring nation: for thereby all the rights that can be 
pretended to, mult be produced betore there can be any diſpute in the cauſe, except 
dilators againſt the intereſt of the purſuer, and order of the proceſs; and 6 
there is rarely litiſconteſtation made in this proceſs, unleſs the purſuer libel upon 
_ poſſeſſion and preſcription ; wherein preſent or recent poſſeſſion muſt be proved; 
but being proved as far as memory doth ordinarily reach, antient poſſeſſion wil 
thence be preſumed, and the continuance thereof, unleſs interruption be alledgel 
and inſtructed, or that the defender alledge he hath produced ſufniciently, to ei- 
clude the purſuer. i Ff... 

IX. This certification being of ſo great import, the Lords give large time fo 
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production. And before the act of regulation, P. 1672, c. 16. there were three" e 
terms for production aſſigned in this proceſs, and two in a fingle reduction, where- Lp! 
in there is now but one term, and two in an improbation and reduction. And Fuich 
| Whereas formerly incident diligence by way of exhibition was allowed, during fies h 
the progreſs of which the principal cauſe was ſuperfeded, until the incident end cent 
ed; wherein, not only the oaths of parties havers of writs, but witneſſes wer this 
ſuſtained to prove the having, and thereupon a decreet of exhibition, and horning A 0 
and caption, all which behoved to be ended before the principal cauſe were It = 
ſumed : yet now, by the act of regulation, horning is granted againſt all havei l = 
to produce at the firſt term, and caption for the ſecond term, in the fame way ® 4 8 
againſt witneſſes. For there is the ſame reaſon obliging parties to exhibit wi A 
by 


that may prove, and to give their oaths for that effect, as to give their oaths 0 
-werity in any other point as witneſſes, = 

X. There may be acts extracted for either of the ſaid terms: but theſe i 
not acts of litiſconteſtation, but acts of production, which are peculiar to 4 
| | | 2 | CLIN 


ght b 
XV. 
ven th 
Mick U 
(rior, 


IV. 
d he. 


at the 
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ons; ſo that it is ſo far from having two litiſconteſtations therein, that chere is 
, 


one. g | ; 
I. This certification being ſo -hardly reducible, the Lords are careful that 


ne be orderly extracted; yea, they will recal certifications, if further writs 


Men o {at R 5 h 

tis importance be recently produced : and if any formality be omitted, or if there 
wald e improbation or reduction of, the executions, whereupon the certification pro- 
"I" rede, the Lords will ſuſtain the ſame, even pendente preceſſu, to reduce the cer- 


Feation, or at an) time thereafter, while parties are obliged to produce exe- 


Mm ions. . V 3 
be "ll If there be a declarator of right libelled in this reduction, when the rea- 
ont s come to be diſcuſſed, though the defender can have no term to prove; yet 


he purluet may ſtill reply on other titles, till rights are produced prior or better 


reat. 

+ un his titles, and will get terms to prove the ſame, which I have not ſeen ſu- 
ard in Wc in other reductions; but that, if the defender produced a better right, he 
nich aoilzied from that libel ; yet the purſuer might raiſe a new libel upon other 


ter rights, or other more relevant reaſons ; for in this caſe there is no ground 
competent and omitted; and it were hard to bind up the defender from any 
ther production, and yet to allow the purſuer to reply upon other rights than 


a per- 
ſoldier 
num. 


o the purſuer. 5 FS SJ 
XIII. After ſo long dependence upon the acts for production, there is no inci- 


will be 
its of 
es Up- 
upon 
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wing of the writs called for; he ought alſo to have horning againſt theſe wit- 


udn lowed by way of action of exhibition. | IE gd ED: 

1, and WJ IV. In this ſummons there uſeth to be called for, not only particular writs 
1 Ro- r alſo there is a general clauſe, „calling for all other writs and evidents of the 
an be lands, and others in queſtion, granted to the defenders, and their predeceſſors 
except to whom they may ſucceed ure ſanguinis; or which are granted to their au- 
ind {oF thors called, or which were granted to their (author's) predeceſſors, to whom, 


they may ſucceed use ſanguints : for this proceſs being declaratory, it pro- 


upon 

rovedz edeth againſt apparent heirs, without charges to enter heir; and therefore it 
n wil oeerdeth not only againſt thoſe who were actually heirs, but againſt thoſe who 
ſedgel cht have been actually heirs. But I find, that the general clauſe hath been 


tO ex- 
whom he is actually heir; or granted by his authors, whole rights he produ- 
ne {or 
: three 
yhere- 


And 


improve any writs, but theſe granted by him, his predeceſſors and authors, 
ch doth too much enervate this uſeful proceſs : for, ſeeing the purſuer's title 


during "<> him intereſt to call for removing of all writs, that may trouble him in the 
t end eceable enjoyment of the lands and other rights, wherein he ſtands infeft, up- 
s were this ground that the rights called for are falſe; there is no reaſon to hinder _ 


orning 


re fe. may have right by ſucceſſion, to the effect they may be improven, and there- 


have i! emoved from troubling the purſuer in his right or poſſeſſion. Yet there is 
way Ad reaſon, that the purſuer ſhould not inſiſt upon any title, to which he might 
WIe fight by ſucceſſion, until he be actually infeft on that right: and for the fame 
ths 0 alon, he cannot inſiſt to reduce and improve, upon a diſpoſition, or any other 


git but an inſeftment, if the reduction be for reducing infeftments. 
eſe alt 
redu- 
ctions 


Þ though it be baſe, and without poſſeſſion: but if the defender produce a pu- 
mleftment, or a baſe infeftment cled with poſſeſſion, although it were po— 
"107, it will ſtop certification; becauſe it is a better and preferable right. 
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oſe ibelled; unleſs the defender may produce more writs, at the term aſſigned 


ent ordinarily competent for recovering writs, becauſe horning is allowed againſt 
|| havers: yet if the defender be poſitive, upon ſpecial witnefles, to prove the 


cles for proving the having, that he be not neceſſitate only to prove by the ha- 
ers oath or writ, which Goth in all points ſupply the incident that was formerly 


linarily reſtricted to the writs only granted by the purſuer and his predeceſſors, 


th, or by their heirs actually ſerved as heirs to them in the right in queſtion. 
Is reſtriction is upon this account, that the purſuer hath no intereſt to reduce 


Im, to call for any right granted by whomſoever, whereunto the defenders have, 


V. Any infeftment will be a title for founding a reduction, and improbation, 
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XVI. It is a great prejudice to this uſeful proceſs, that purſuers are not man 
of their ſuperiors or their authors infeftments,: and have no title to get r Y 
of them, except in the way of incident, to inſtruct or aſtruct the purſuer's = 
But fince it is a neceſſary requiſite for infeftments, that the ſeiſins be regiſtrate 10 3 
the act of Parliament 1617, c. 16. it ought to be ſufficient to extract the fog. 
of the purſuers authors, and libel thereupon : and the purſuit ſhould not be „ 
cluded for want of the principal ſeiſins, or warrants thereof, upon produdio * 
an infeftment of the defenders, prior to the infeftments produced by the purſuer; 
but the defenders ought to take terms to produce all rights they can pretend J 
the lands or other infeftments in queſtion ; and the purſuer ought to have he 
ſame terms to produce his authors and predeceſſors infeftments, whoſe ſeiſinz * 
produces, and to have diligence by horning and caption, againſt the havers there. 
of; that fo all the rights that either party may pretend, may be in camto, before 
they come to diſpute the reaſons. „„ 

XVII. Not only the obtainers of infeftments called for to be reduced, muſt he 
cited; but alſo the author's granters of theſe infeftments, or their heirs, or 2PMa- 
rent heirs, muſt be cited; becauſe there are ordinarily clauſes of warrandice in 
the infeftments, and therefore the authors have intereſt to defend the rights grant. 
ed by them K. 5 0 5 Z 5 5 

XVIII. Theſe proceſſes are firſt called in the outer-houſe; and if there be 90 


m of? 


compearance, certification is granted. But if the purſuer himſelf can ſatisfy the extan| 
production in a ſingle reduction, he will rather do it, than take certification, tht ed to 
he may get a decreet upon his reaſons repeated; which, though it be but a de. to cor 
creet in abſence, yet it 1s better than a certification in abſence. But if there he the re 


improbation with a reduction, he will readily reſt in that certification, which is refuſe 
Cc RR FN ny . e Oe feltmi 
XIX. If the defender appear, and produce the writs in queſtion, he muſt - court: 
bide by the verity thereof, under his hand; with certification if he do not, the 
fame will be holden as forged, This certification is on the ſame ground with the 
certification for not production, v/z. That the defender dare not own the writ i 
queſtion as true. The Lords do ſometimes allow the abiding by gualificate, that 
the uſer did not immediately receive the writs in queſtion, but had them by - reaor 
ſignation, or by ſucceſſion ; in which caſe he muſt abide by the verity of the V vii | 
ſignation, and muſt give evidence that the writ was by the defunct the time of hö cite 
death, in caſe the ſame be found falſe ; ſo that his ſole aſſertion of uſing them X. 
bona fide, is not ſufficient. | 1 ſuer f 
XX. The defender may not only propone defences againſt the intereſt of the proce 
purſuer, and the order; but alſo, that all perſons having intereſt are not callec, i !cript 
elpecially the defender's authors: and likewiſe, if he produce rights relevant toll to w. 
elide the purſuer's titles, as being prior or preferable; the ordinary may hear hin bers 
thereupon, which will ſtop certification, or taking of a term to produce: and i dired 
the defence be found relevant, the defender will be aſſoilzied. But if there be do nc 
an interlocutor of the Lords repelling the defence, the defender may make a fur 2 the 
ther production, and will be heard again upon the whole writs produced: bu two 1 
after that ſecond production, he will not be heard to diſpute upon any further pro- be in 
duction, till the full production be cloſed, or certification granted contra nam ef w. 
ducta. And fo the proceſs goes on in the outer-houſe by calling the firſt and f- "<li: 
cond act for production, until the production be cloſed ; which may either be In th 
by the purſuer's holding the production ſatisfied, or by a certification contra m ace: 
producta: after which the ordinary can proceed no further, but makes a great ai X. 
ſandum, for diſcuſſing of the reaſons of reduction in praſentia ; unleſs the Lor vrit 


have granted warrant to diſcuſs the reaſons extra, which they uſe not to "oy f ph 
| fingle e 


* By aft of Sederunt, 16th Feb, 1723, it is appointed, that purſuers of reductions, or of reductions and * 
probations, ſhall not be obliged to cite the authors of defenders, leaving it to the defenders to cite their author 
or intimate to them their diſtreſs. 2 od 
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His articles of improbation, and to the defender to prove his articles of approhe. 
tion: at the adviſing of which, the parties are to be heard as in a conclude 
| cauſe; but there is no formal act of concluding the cauſe, as in other proceſs, 
| vv 


is figned by the ordinary on the bills, upon the truſt of the clerk of the bill, 


preſentation that the party craved to be inhibited, is like to diſappoint the com- 


fore craving that he may be prohibited to fell, annailize, or contract debt till 
he ſatiefy the petitioner's debt contained in his bill ; and that the lieges may be 
prohibited to accept alienations, or to contract with him till the foreſaid debt be 
paid. Inhibition being a legal execution, it will be explicated hereafter in 1t 
proper place. And there needs no more to be ſaid of it, but whatever is Cone 
| ny to it, is ſpreta qucteritate; and therefore gives a relevant reaſon of ie. 
uction. ))) . 5 


ligations are but obligations in hope, or rather the hope of an obligation, and (0 
begin not to oblige till the condition exiſt *: and therefore inhibition upon them 
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upon clauſes of warrandice, yet, if the caſe were repreſented to the Lords, 


performance of theſe obligements, which are againſt their common intereſt: 
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XXV. If the witneſſes be not ſufficiently deſigned, that they may be kno... 
how to be called, as if they be of a very common deſignation, Whereof 12 
known there are many agreeing in the ſame, the defender muſt condeſcend 1 
on a further defignation, that they may be known ; and if he do not, that 9. 
nes will not be a proving witneſs. | + 

XXVI. The indirect manner is not competent while the direct manner j 
competent. And the indirect manner muſt be by articles improbatary in mk 
which muſt be ſeen by the defender, to whom there is allowed articles appro 
batory : and before the adviſing, witneſſes will be allowed to the purſuer to prov 


hat Wit. 


according to the common rule, nunquam concluditur in faljo, i. e. there is Never q 

formal concluſion, but all evidences may be ſtill offered before ſentence be «.f 

tracted, 5 
XXVII. Reaſons of reduction may be as many as there can he defences, en. 


ceptions, replies, duplies, Cc. For whatſoever is relevant for either party i * 
the firſt inſtance in ordinary actions, is alſo relevant by way of redudlion. 1 7 


But ſome points are only competent by reduction, and not by exception, and 
moſt of theſe reaſons of reduction are competent in competitions; of which here. 
_— = a pes ns 0% pe © 

 XXVIUEL. The moſt frequent reaſon of reduction is ex cafiie inbibiticnis: fo 
inhibition is a legal remedy for ſecuring of rights, eſpecially of debts and ch. 
ligations, and it paſſeth of courſe by a common bill, the deliverance wheredf 
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Cors, 
lefion. 


without ſpecial confideration of the contents thereof: and the tenor of it is are 


plainer of the performance of his obligation, by dilapidation of his eſtate, di 
rectly by alienation, or indirectly by unneceſſary contracting of debt; and there. 


XXIX. The proper exceptions againſt the reaſon of reduction ex capite inl. 
bibionis, are, 1. That inhibition (altho' it pals of courſe by inadvertency) canndt 
be extended to ſecure any obligement, but that qua babet paratam execution; 
and therefore it is no contempt to alienate or contract, where there 1s a term 


of long endurance, before the obligation to be ſecured can take effect, as if a debt ewair 


be payable after the debtor's death, or after many years; much more if the ob- 
ligement to be ſecured be only conditional: for when obligations are to a Cay, 
they are preſently obligatory ; nam dies ceſit, licet non venit: but conditional ob- 


is not effectual, and if that objection were offered to the Lords, the inhibition 
would not be paſt. Amongſt conditional obligations are obligations for Wat 
randice, the condition whercof is diſtreſs; and fo, tho' inhibition pals of coutſe 


would not paſs, except there were a diſtreſs, or an evident ground of diſtreſs 1 
ſtructed; and the clerk of the bills ought not to paſs ſuch inhibitions otherwile 
2. That inhibitions ought not be granted, nor ſuſtained, when paſt of courſe at the 
inſtance of wives upon their contracts of marriage againſt their huſbands, jo 


When 


2 See above, I. 3. 8. 
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hen the huſband is obliged to employ the tocher, and ſo much of his, upon 
\\ < 


Wow ; | 
* 1 or annualrent. If the huſband be a trading merchant, the employing of his 
* 2 ſo, doth ruin his trade; and therefore inhibitions ſhould not paſs thereon, 


except the huſband be vergens ad inopiam, or do not providently follow trading. 


Wit. 
. That inhibition can reach no further than lands or annualrents, in the juriſ- 


er is ions where it is publiſhed and regiſtrate. 4. That the right craved to be re- 
rt, ccd was not voluntarily granted, but that there was an anterior obligement, 
pro-, bereby the granter might have been compelled to grant the ſame, at ſeaſt by 
prove; general obligation, as to grant an infeftment in wadſet, annualrent, ſecurity or 
robe. enrandice: and altho particular lands be not expreſſed, yet the granting of 
Iuded any of theſe or the equivalent, out of any of the granter's lands, or other he- 


ceſſes, 
Vera 
C Che) 


ble rights, is ſecure. But if there be diverſe obligements granted for the 
ame cauſe, as principal bonds, and bonds of corroboration, the bond of corro- 
ration is reducible upon inhibition prior to it, altho' poſterior to the principal 
bond, unleſs the principal bond contain an obligement to grant ſuch corrobo- 


ration. 


„ Che | | | | 
| XXX, The ſecond common reaſon of reduction is, ex capite interdictionis, which 


ty in 
Ction,] 
„ And 


6 the interdiction effectual. And therefore all the exceptions that are competent 
ere · 


againſt inhibitions, are competent againſt interdictions. The rife of interdictions 
« from poſitive law ; for by pure equity every man is maſter of his own, and 
may gift or alienate as he pleaſeth: but the poſitive law of moſt nations hath 
provided a remedy againſt levity and weakneſs of judgment ; ſo minors, if they 
be enormly leſed, are reſtored ; and if they have taken curators, their deeds with - 
ut the curator's conſent are null by exception: but their leſion is only annullable 
by reduction; for when they have curators not conſenting, they need not alledge 
kfion, Poſitive law hath alſo reſtrained the liberty of laviſh perſons tho' ma- 
ors; and the Roman law gave curators to prodigals, as well as to minors: and 
in both leſion behoved to be proved. But tho' deeds by minors having curators 
be null, yet deeds by laviſh perſons having interdictors are not null, but redu- 
cible upon lefion : for tho' the interdictors have a reſemblance with curators, yet 
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dots, but only to conſent with them, that their deeds be not reducible upon 
fon. . „„ ls 


ih perſons inſtru their levity, and name provident perſons to be interdictors. 
Bur frequently perſons interdict themſelves to ſuch other perſons, either imply, 
1 which caſe the plurality is requy 
which caſe, tho' the /ine quibus non 


Willis 
cannot 
ionen; 
| term 
4 debt 
he ob- 
a Cay, 
1al ob- 
and 0 
them 
11bition 
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ccept not, die, or be excluded for malverſa- 


the levity ceaſe, the interdiction may be annulled cauſa cognita. 


Dliſhed as an interdiction; but if it be publiſhed, it will not be relevant to al- 
gage, that the party was rei ſue providus, becauſe there is a particular intereſt of 


ou third party ſecured by the interdiction: otherwiſe it is a ſufficient defence a- 
hy deinſt voluntary interdiction, that the perſon interdicted was rei ſue providus, 
e Se hen the deed was done b, or that he was not leſed thereby. But the renunciation 
erwik⸗, 


tf the interdiction with mutual conſent is elided, if the party remained laviſh; 
T as Curators and their minors cannot by conſent take away curatories, ſo nei- 
er can interdictors and laviſh perſons take away interdiction, 1! cauſa cognita ; 
herein the authority of the judge ſecures contracters, albeit the perſon remain 


78 hr laviſh : 


at the 
8, for 
{t ; 2 
when 


* See above, I. 6. 39. 


effect is but a ſpecial kind of inhibition: for it is the prohibition that makes 


they are not obliged to manage the minor's affairs, by themſelves or their fa- 
XXXI. Interdictions are eh ſecure which are made cauſa cognita, when la- 


red, or by a quorum, or fine quibus non; in 


on, or albeit a quorum remain not, the interdictivn remains while any interdictor 
mans, becauſe the levity, which is the cauſe of the interdiction, remains; but 


XXII. Interdictions voluntary fine cauſa cognita are valid, altho' there be not 
L juſt cauſe, if there be any particular intereſt of parties for the interdiction; 
6 if heirs be prohibited to act without the conſent of ſuch perſons, this will not 
de effectual, unleſs a clauſe irritant be adjected, or that the proviſion be pu- 
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| laviſh : nor will the reduction of the decreet, upon probation of the leviee , 
danger the deeds after that decreet ; becauſe as pofitive law gives authority, 
interdiction, ſo poſitive law may take it off, 
XXXIII. There is a common exception both againſt inhibition and interdia 
on, that albeit the ſtyle thereof be exprelsly againſt the alienation of moveahl 
as well as heritables, and albeit that ſtyle be fo continued, yet they reach 5 b 
ritable rights, conſuetude having ſo reſtricted them, that there may de 11 
courſe of commerce in moveables. | ; 
XXXIV. The third reaſon of reduction is, minority and enorm leſion; whid 
being largely treated, 440. 1. Tit. 6. & 44. it needs not here be repeated, But gee 
being done without conſent of curators, (where they are) is competent by eq 
ption, as a nullity ; whereas minority and leſion without curators, is not Comy 
tent by exception, but by reduction. EE 55 
XXXV. The fourth reaſon of reduction, which is not competent by excey 
on, is, when a right is craved to be reduced, as flowing @ non habente Pot baten 


which is, either when the granter of the right never had power to grant it, XL 
had not that power when he granted it, as not being entered and eſtabliſheg i perſon 
that power, or as having been in that power, but denuded of it. But this is geg 


ly competent to the party that hath a better right, otherwiſe ſuch alledgeancesy 
ſuper jure tertii, and are only competent when the other parties pretending fig 
are called by double poinding or in competition. — 


XXXVI. The fifth reaſon of reduction is, upon nullities which are not i 
ſtantly verified, but following upon facts requiring declarator ; as if the caſe ) 
for annulling of rights upon clauſes irritant, if (/e deeds incurring) theſe cla 
be not inſtantly verified, they cannot be proponed by exception, but will be 
pelled, and reſerved till reduction. This caſe falls frequently, in clauſes irrity 
in tailzies, bearing, that in ſuch caſes the tailzie ſhall become void; and alhet; 


ſiekne 


neſſes 


bear 1% fabio, or without declarator, yet cuſtom rejects theſe additions, as e XI 
trary to the current courle of proceſs, and the neceſſary requiſites thereof; othehe d. 
wiſe all poſſeſſory judgments would be retarded by ſuch clauſes : as if an E ene 
of tailzie were purſuing for mails and duties, and any defender having a es the 


ſhould propone that rullity of the tailzie, it would not be relevant, tho' the ca 
Irritant did bear to be competent by exception, or without neceſſity of declarate 
Yea, theſe clauſes irritant are fo unfavourable, that tho' the condition be inſtant 
ly verified, ſometimes they will not be admitted by exception, but will be r 
ſerved to reduction and declarator, that during the dependence of theſe proceſt 
the clauſe irritant may be purged, ET 2 
VII. The fixthi reaſon of reduction, which is not competent by exct 
tion, is, ex capite lecti, or upon deathbed. This is founded upon the proper ll 
of this kingdom, whereby deeds done on deathbed, are not effectual againſt han 
do affect their heritage, or againſt bairns to take away their legitime. This poi 
being largely treated, Ji. 3. title ſucceſſion, & 27. et ſq. there needs the les 
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be added here. | | i = ID 
XXXVIII. This law of deathbed is diametrically oppoſite to the Roman lv 
which did by all means ſecure the freedom of teſting, whereby all rights wel 
tranſmiſſible by nomination of heirs, by legacies, and fidercommiſſa. But Go 
the feudal law came in, whereby vaſlals cannot diſpole of their ward-fees withol | 
conſent of their ſuperiors; it was a fit and juſt conſequence, that they could nd 
diſpoſe of ſuch fees by their teſtaments, or appoint other heirs than the heirs ll 


the inveſtiture. And therefore they might not uſe indirect ways of alienation d * 
theſe fees, by granting obligations, or doing deeds on deathbed, whereby the ae 
ſal might be changed. But the main reaſon of this law hath been, for the quae 
and ſccurity of dying perſons, againſt the importunity of huſbands, wives, chil > 
ren, or other relations; and eſpecially againſt the importunity of the Romiſh prick the 
who pretended a far greater intereſt and duty of mortification to pious uſes, ug cio: 


of leaving to heirs, not only as meritorious to expiate the {ins of the donor's 1 


ef pecilf 


F . 
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ity, of ecially of the more vicious perſons, but alſo for obtaining conſtant prayers and 


ty to lications for delivering their ſouls out of purgatory. And therefore this is 
Fr: convenient and juſt law, when men, through any indiſpoſition, continue 


erich ic about their houſes, and are not ſeen to indifferent and unſuſpect witneſſes ; 
weihen thereby they may be free from all importunity, ſeeing they can do no more 
on!; et diſpoſe of their ſhare of their moveables, which is rarely of conſiderable va- 
© e. moveable debts being deduced. 


XXIX. Deathbed is not competent by way of exception; for if the alledge- 
"ce thereof were ſo competent, it would impede the courſe of moſt poſſeſſory 


; whit 
Ut Cee 
by exc | ox . 
come deeds were done when the author thereof was in liege pouſtie, that is, in the 


ofture and condition of a liege able to ſerve his Lord in the war, not excuſable 


except; indiſpoſition or ſickneſs ; © and that therefore the right granted in that ſtate, 
eaten 4 15 tO be declared valid.“ | | | | 
nt it, XLI. There have been many debates upon this law: as particularly, when 
iſhed M erons were to be accounted in liege pouſtie, and when not, but that they had con- 
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cd diſeaſe, after which they did never convaleſce? And albeit at firſt it was 
much contended, that there behoved to be proved morbus ſenticus, a mortal fick- 
nels, or a ſickneſs affecting the brain, inducing weakneſs and inſtability of judg- 
ment; yet theſe debates are now all laid aſide, and there being ſo many bad ex- 
amples of diſpoſitions about the time of death, it hath been ſuſtained ſufficient, 
that before the ſigning and delivering of the writ conſtituting the right, the 


not in 
Cale h 


e chu branter thereof became ſick, and never came abroad thereafter, to the publick 
| be f View, where it might be evident, whether the party was without ſuſpicion of 
tag gckneſs, or that he had ſo far convaleſced, as to be capable of unſuſpected wit- 
albert ness of his convaleſcence. 8 8 Os. 5 Os 
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XLII. The common defence againſt this reaſon of reduction, is, That after 
the deed quarrelled, the defun& went to kirk and market, when there was con- 
fluence of people. And therefore to validate ſuch deeds, parties went ordinarily 
to the kirk in the time of publick prayer, when there was ſermon, or when there 
was reading, ſinging, and prayers, which was ordinary during the time of Pope- 
ry, and a conſiderable time after the Reformation: for under Popery no prayers 
(but ſuch as were ſecret) were allowed, except in conſecrated churches and cha- 


| yy peis, but none was allowed otherwiſe in families; vet, after the Reformation, de- 
proce votion in families was generally urged, and therefore was more followed than 
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tough there was no publick meeting in it; and to the market, albeit not in time 
of market: and therefore convaleſcence or /iege forftre by going to the kirk, albe- 
t no publick exerciſe, or appearance thereat, or to the market, though not in 


Lords were unwilling to call in queſtion deeds ſo done before that miſtake was 


nan [af deared; but they did clear the ſame for the future, by an act of Sederunt in Feb. 
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* Validate diſpoſitions to be made thereafter ; unleſs it were. proved, that the 
* granter went to the kirk when there was a publick meeting in it, or in the 
2 Kirk-yard for burying ; or to the market, unleſs a confluence of people were 
there in market-time e. 5 
XLII. Declarator of lege poujſtie, is competent againſt the alledgeance of con- 
Iv of ſickneſs, as well as for proving convaleſcence from ſickneſs con- 
lacted. | | | | 
XLIV. Small evidence ſufficeth to inſtruct the contracting of ſickneſs ; yea, 
ine preſumption of ſickneſs was ſuſtained, a party being ſequeſtrated upon ſuſpi- 
con of the plague, and dying in that condition, though nothing could be proved 


1 a that 
See above, III. 4.383, 5. „ 


XL. There is alſo competent a declarator of liege pouſtie, Bearing, © that ſuch 


the morning and evening prayers, which came to be diſhaunted, and fell into 
deſuetude: yet people to validate contraverted diſpoſitions, went to the kirk, 
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market- time, were ſometimes ſuſtained. Which proceeding upon miſtakes, the 


1692, declaring, © That they would not ſuſtain going to kirk and market, to 
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that the party was actually infected before ſequeſtration. So that, if , 
detained by a ſore, which doth not commonly paſs under the name Lab * 
or a wound or bruiſe, if he kept in or about the houſe, and went not branch 
is ſufficient, ſeoing it is difficile to know when fevers ariſe from ſuch : "oat; 
XLV. The defence of kirk and market, is not exclufive of other W 
liege fouſtie; as if a man ſhould go a voyage, though it cannot be Nee e of 
| | N Wag 


at kirk and market. 

XLVI. The defence of publick appearance preſumes convaleſcence, unlec 
\ contrary appear; as if there were evident tokens of the continuance of the 
neſs, by the view of the party's countenance, or by fainting, or vomiting! 5 
or returning; or not being able to go and return, without reſting or 105 * 
ſuch diſtance as men ordinarily walk a- foot to churches; or if a min Ka 
carried in a chair to the kirk-yard, going and coming free, that length a f 
not prove liege pouſtie, if the deed were done of deſign to validate up. 
able right; but if a party came riding to the kirk-ſtile, or reſted in walkin * 
had ſome ſupport for conveniency or point of honour, às in other Wn J 
would do no prejudice ; but when deſigned, it is a ſtrong preſumption of ” . 
nuance of ſickneſs, when it cannot be done freely without help; and cherer 
that caſe, Ladies behoved to forbear from being led for honour. 9 
XLVII. Many domeſtick acts in and about the houſe, will not be ſuſtained 
equivalent to kirk and market, to prove liege pouftie : becauſe favourable vi 
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neſſes may be choſen of purpoſe ; but, in publick view, there can be no ſuſi 5 
2j 8 FF | TY > _— 
XLVIII. The defence of kirk and market, and the reply of the evidence d ſonal 
the continuance of ſickneſs, by fainting, vomiting, ſtopping, reſting in the . by 
or ſupport, uſed to be ſuſtained in the ordinary terms of litiſconteſtation falten jour 1 
the reply, without acknowledging the defence, which therefore the defender be. "eek 
| hoved to prove; and if he proved it not, there was no neceſſity to prove a reph; metho 
neither did the defence acknowledge the libel, that ſickneſs was contracted bu = 
that behoved to be proved, or otherwiſe the defender would be aſſoilzied: fo th 5 
two witneſſes could prove any of theſe points, and carry the greateſt inheritanc the de 
thereby. Upon occaſion of theſe contrary alledgeances, the one party offering u pup 
prove health, and the other fickneſs ; the one offering to prove ſupport in gon IL 
to kirk and market, the other offering to prove, that the party walked free, ther ' gl 
being none near him in all the way; the Lords reſolved to prefer neither paty = 
in probation, but before anſwer to the relevancy, allowed witneſſes to be adducel #4 
by either party, to be examined upon the condition of the defunct, when he de. pt 
livered the diſpoſition in queſtion : for if he did retain it till he was fick, it is C : 
like as if he had then ſigned it; nor will the clauſe of diſpenſing with deliven Ml; 5 
ſuffice in that caſe, unleſs his liferent be reſerved, or that it be a tailzie compe- 5a 
tent to his heir, in which caſes he had intereſt to retain it. And next the wit a 
neſſes are to be examined, whether the defun& went to kirk and market or not! 0 . 
Or how he went, ſupported or free? And if there were evidences of ſickneh = 
and what they were? Whereby witneſſes are deterred from falſe teſtimonies, and M : 
great intereſts are not carried by two witneſſes, which, in other eaſes, where wi 1 25 
uſes to be adhibited, could not prove above an hundred lib 4. This form got 72 
of courſe now of a long time; and the ordinary in the outer-houſe, when n hy 
reaſons of reduction are referred to him, may order it, though, in moſt cales 3 
he can do nothing which requires to be done ex nobili officio * 7 L 15 
Th | 88 | : reſ 
XLIX. The ſeventh reaſon of reduction is, the incapacity of the granter of ee 
right, by being inſenſible by drink, diſeaſe, or otherwiſe, when he granted ti . 
ſame; which is not to be ſuſtained by way of exception. AS 
L. TI te 
5 132 | ; 85 FN cri pti 
F hon apt ter hin of ating I, 
4 See above, IV. 3. 2. 8. Below, IV. 39. 4. et 5. lovin 
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I. The eighth reaſon of reduction is, the priority, which is largely explicated, 
F IV. title 35. competition, with all the exceptions thereof, which are many. 


* T-1 T.-L E £1. 

Fo Petitory Actions upon perſonal Rights. 

lick. 5 

going  CTIONS before the Lords of Seſſion, were formerly divided into actions 
t, for ; declaratory (comprehending reſciſſory actions) petitory, and poſſeſſory acti- 
1d be ns. We are now come to petitory actions, which are not ſo called, becauſe 


omething is ſought to be done by the judge; for fo all actions are petitory, but 


en. they are called petitory, becauſe ſomething is demanded to be decerned by the 
, Or judge, to be done by the defenders, which doth not ariſe from poſſeſſion. And 
ns, A {> poſſefſory actions are thoſe, whereby ſomething is to be done by the defender, 
Conti 


they comprehend all actions, but ſuch as are poſſeſſory; according to the ordinary 
diviſion of judgments, into petitory and poſſeſſory. e 1 

II. Petitory actions as here properly underſtood, are very many. But for 
oder ſake, they may be diſtinguiſhed into thoſe actions that are founded upon per- 
ſonal obligations, and thoſe which are founded upon the right of moveable goods, 
and thoſe which are founded upon the rights of property of lands, and thoſe 


* i founded upon infeftments of annualrent, and thoſe founded upon the right of ſu- 
ainigg periority, and thoſe founded upon hypothecation. This order is according to the 
cr ke method of rights followed, 11. I. and II. of theſe Inſtitutions : there being no dif- 
"ep ferent action founded upon the third book, wherein is handled the conveyance 
d, but 


ſo we e dead, by active ſucceſſion; for paſſive ſucceſſion affords no action, but is on- 
ch a paſſive title. +» N xs. or es 

ney III. The firſt kind gf petitory actions, according to this order, is upon perſon- 
001 rights. It would make the ſtile and tenor of ſummonſes much ſhorter and 


„ there 
- part 
dducel 


he dt e called a&71ones praſcriptis verbis; in which the matter of fact is to be firſt de- 
t b Cuced, and the matter of right thence inferred, and then the will and conluſion 

= lubjoined. But in ordinary petitory actions, the will may be premitted, and the 

OMe: 


title of the purſuer libelled particularly, whereby the natural conſequences from 


he Wi ach titles are known, and determined in law; and are not at the conjecture of 


* the framers of libels, as in the actions præſeriptis verbis. . 3 

Y * IV. This will appear as we go through the ſeveral titles, in the order they ars 
hs 1 explained in the two firſt books of theſe Inſtitutions, from Ji. I. fit. 2. of li- 
re i 


m gos herty. If any perſon be in reſtraint, the Lords, upon ſupplication, give charges 


en tif 


1 n with decreets, and executive actions. What elſe concerns liberty, is rather de- 
| 


or reſtraint, The 3d title of obligations in general, contains only general con- 


r of ti derations upon obligations, but no ſpecial obligation. The 4th titie of conjugal 


ted tit 


L. Tit 


om the nature of marriage, and the laws and cuſtoms relating thereto ; but. as 


* 


[Tiptis verbis, according to that tenor. From title 5th, of obligations between 
Parents and children, there ariſe ordinary actions for all their mutual obligations, 


owing from the law of nature, and the ſtatutes and cuſtoms clearing and eſta- 
Es bliſhing 


e grant 


not alone upon the point of right, but upon the point of right and poſſeſſion, or 
II n upon ſole poſſeſſion. And petitory actions are ſometimes taken more largely, as 


of rights among the living by aſſignation, diſpoſition, or confiſcation ; or from 


Carer, if difference were obſerved between ordinary petitory actions, which 
have a known ſpecial title in our law, and thoſe actions, which are involved in 
various circumſtances and matters of fact; which therefore, in the Roman law, 


to ſet at liberty, wherein there is not an ordinary action: but theſe charges come 


Caratory, than petitory, unleſs it be the damages by unwarrantable impriſonment, 


bligations, foundeth actions at the inſtance both of huſbands and wives, ariſing 


0 the actions upon the ſeveral tenors of contracts of marriage, they mult be pre- 


ws 
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bliſhing the ſame. From title 6th, ariſe the ordinary actions between t 
pupils, curators and minors, interdictors and perſons interdicted; and co 
ly actions of compt and reckoning in all theſe caſes, which are compe 
ther party, or to both ; but he 1s accounted to be purſuer that firſt p 


utors and 
nſequen, 
tent to. 


- | ; rovok 
judgment. All theſe compts are articulate libels, where every article is x hy 0 


libel, but being ſo many, they cannot be diſcuſt at the bar, but by auditors * Fel 
title 7. of Reſtitution, there ariſe mainly actions for delivery of moveable * 
which will come in, in their own place; but here there comes in actions EY a 
ſtitutions of things gue cadunt in non cauſam, or ob turpem cauſam, or of why 4 
| feluta, or cauſa datd cauſa nen ſecuti, From title 8. arife actions from the 5 . 
gations negotiorum geſtorum, and the diligence required therein; the actions 4 ; of right 
rem verſo, and quantum locupletiores facti ſumus ex damno alterius ; and the aq ; beten 
of relief of thoſe who are jointly bound with, and do pay for others, as a =_ 4 
Fendi, and conjunct cautioners. From title 9. Reparation, there ariſe petit . 1 
actions for damage by delinquence, by extortion, circumvention, ſimulation 0 = 
luſion. From title 10. there is no ſpecial action, it containing only gener cb. he : 
ſervations upon the nature of promiſes, pactions and contracts. From title 11,| of : 
ariſe petitory actions upon loan, and upon bills of exchange. From title 12 1 - 
riſe actions on mandates or commiſſions, and the diligence of mandatars; end ih «58 
contrary action for the mandatars expences. From title 13. there ariſe the aj. 4 Ns 
ons for cuſtody or defpofirum, ſequeſtration, conſignation, depoſitation, and the a 1 
actions on the edict nautæ, caupones, flabularii; the diligence of all theſe, and the vil t 
contrary actions for the expences of depoſitars. From title 14. ariſe the action l. 
upon permutation and ſale. From title 15. ariſe the actions from location aud 1 260 
conduction. From title 16. ariſe the actions from ſociety and the duties of put G a 
ners. From title 17. ariſe the actions againſt cautioners; actions upon tran{adi. ; II | 
ons, and promiſſory oaths of parties. The 18th title affords no actions, but only W.“ 
exceptions, upon liberation from obligations. 3 1 bin 
V. The action for delivery of moveables, is alſo upon the perſonal obligat . 
85 Fey a N — wha 
of the haver, which is diſtin& from the right of property, which is rather a &-M redeem 
claratory action, as re? vindicatio in the Roman law did chiefly declare the pu- 4 
ſuer's right of moveables; the action for delivery of moveables, may be from al 13 
title and intereſt in them; but the prime action is, from ib. I. tit. 1. real rig © for 
where, beſides the general obſervations on real rights, the ſpecial ways of appr. infeftm 
priation of moveables are handied, whether by occupation of that which belong: neaceal: 
ed to none, acceſſion, alluvion, ſpecification, or conjunction: the remainder d intermi 
that title, though it much conſiders poſſeſſion, yet theſe actions are not poſſeſoſſi and de 
actions; poſſeſſion being rather the probation of the right of moveables, tha h1vins 
the cauſe of it; for thence it is preſumed, that the moveables poſſeſſed belong rr 
the poſſeſſors: yet it admits contrary probation, if he that claims the fame cl ntor. 
prove that he once poſſeſſed theſe moveables, and that they did not paſs from . 
him by any right of alienation, but by impignoration, cuſtody, loan, or by being {6c 
ſtolen, or taken by violence, or having ſtrayed, or having been loſt, or that te ments. 
were in poſſeſſion of a defunct the time of his death. And as theſe are come VI. 
tent exceptions, ſo they are ſufficient titles ſor petitory actions, for recovery i ducing 
theſe moveables, as well as for detaining them. | ihe 
VI. The property of prizes taken by letters of mart, from publick enemies reduct 
or by reprizal, afford adjudications of ſhips and loadings, which are more deal VII. 
ratory than petitory, and are properly rei vindicationes ; but the recovery thera or hav; 
by reducing theſe adjudications, are more petitory. Theſe adjudications can :; aſh 
be begun before the Lords of Seffion, but before the Admiral; and come o or cha 
before the Lords in the ſecond inſtance; and fo are not ordinary actions by nw Frei 
Juricliction of the Lords. = . | mally 
Preten' 
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TITLE XXI. 
petitory Actions upon Infeftments and equivalent Rights. 


RO M the third title, lib. II. treating of infeftment of property; there ariſe 
many actions both petitory and poſſeſſory. The petitory actions are compe- 
gut to thoſe who have not been in recent poſſeſſion, but inſiſt upon the point 
ak right by infeftment. Unto which, by act 62. Parl. 1661, are joined appriſings, 
whereupon there is a charge againſt the ſuperior to infeft the appriſer, which, 
i caſe of his diſobedience, 18 accounted equivalent, during the legal, as if he 
had given infeftment, ſeeing, during that time, there 1s no abſolute change of 
the vaſſal ; but thereafter it becomes an irredeemable right, and then the ſuperi- 
or others concerned may ſtop all action until the appriſer be infeft, and pay a 
Jens rent. And adjudications being now come in place of appriſings, they have 
he fame effect; as alſo adjudications upon renunciations of apparent heirs, or 
adjudications for implement of diſpoſitions of property or liferent. The heirs of 
rafals albeit not infeft, have a petitory action for a competent aliment according 
to their quality, to be paid by donatars of ward, and liferenters, which doth not 
extend to the reſerved liferents of parents, or others diſponing the property with 
reſervation of the diſponer's liferent. 5 8 
II. The udal rights of Orkney, by the peculiar cuſtoms of the iſles of Orkney 
and Zetland, give the ſame right as infeftments, and thence ariſe the fame petitory 
actions. N d 3 
III. Manſes and gleibs being mortified to the kirk, have the ſame effect. 
IV. Wadſets of property by diſpoſition and reverſion, and infeftments for ſa— 
txfying of ſums, being redeemable rights of property, have the ſame effects againſt 
the poſſeſſors of the lands, as if they were irredeemable, until they be actually 
redeemed. 8 %%%ͤ;ũẽ V 
V. Theſe rights, as they are the ground of declaratory or reſciſſory actions, 
when they have not had poſſeſſion within ſeven years e, and fo cannot have acti- 
on for mails and duties, or for removing, againſt the poſſeſſors, who poſſeſs by 
infeftment or equivalent right, if they or their authors have been ſeven years in 
peaceable poſſeſſion uninterrupted, vig. by interruption by way of action, or real 
intermiſſion of poſſeſſion, ſo they give petitory actions againſt others, for mails 
and duties or removing. But if the parties infeft, or their authors, or thoſe 
having equivalent rights, have poſſeſſed within ſeven years, then they have poſ- 
ſellory actions for mails and duties, without neceſſity of an antecedent decla— 
rator, The title of theſe actions upon infeftments mult be ſeiſins, with the war- 
rants and adminicles thereof; ſuch as obligements to give infeftments, which 
lufice in old infeftments, or charters, precepts, or diſpoſitions in new infeft- 
ments. 5 . | _ „ 
VI. In theſe petitory actions, any party compearing for his intereſt, and pro- 
Cucing an infeftment, or equivalent right, will be admitted ; whence ariſes a com- 
petition wherein the ſame grounds of preference are competent, as in the caſe of 
reductions. V | . . 
VII. Actions for mails and duties are not only competent to perſons inſeft, 
or having rights equivalent, but likewiſe to others, who found upon theſe rights, 
as affignies to mails and duties; or to appriſers or adjudgers without infeftment 
or charge; or to thoſe having diſpoſitions without infeftment: for in all theſe caſes 
an aſſignation to the mails and duties is virtually comprehended, tho' not for- 
mally expreſſed. But theſe cannot inſiſt, except againſt tenants or poſſeſſors who 
pretend no right, unleſs they produce the infeftment of their authors, or that 3 
5 rights 


— 


dee above, II. 7. 22. &c. 


in is certain that both ſuperiors, donatars and liferenters, are liable for an ali 
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rights have been acknowledged by the poſſeſſors, as deriving poſſeſſion f ( bpren 
purſuers, or having paid mails and duties to them. "" thy « or apf 
VIII. Infeftments in liferent-or equivalent rights, do found the like agi en all 
mails and duties, and removing, as are competent to the proprietars OY 6 lifere 
right they purſue: ſo that if the proprietar was in poſſeſſion, and the life hel « Qurin! 
continued that poſſeſſion for ſeven years, the liferenters have the benefit Daw wen 
ſeſſory judgment; but if not, they have only the benefit of a petitory jud Fol. the ot 
proceeding upon their author's right and their own; in which caſe it a nds 
effectual to call the tenants and poſſeſſors only, unleſs they have den pon. 
the proprietar or liferenter. | VV gel « ſtice, 
IX. Liferenters by terce, or by the courteſy, have the ſame actions as lit. pul 
renters by infeftment, either a-part or by reſervation in the infeftments | ik 
thers. 8 nd hoes 7 „„ | * XIV. 
X. The tenor of actions for a ſuitable aliment, at the inſtance of ap a bn fe 
heirs, againſt their ſuperiors, in ward-lands not being taxed, may be = teduce | 
% Our will is, and We charge you, that ye lawfully ſummon D, ſuperior * ing . 
e donatar of the lands of, Fc. holden ward of him by A, who died laſt veſt and clude th 
o ſeiſed as of fee in the ſaids lands, to compear, &c. to anſwer at the inſtance of the her! 
% B, heir or apparent heir to the ſaid deceas'd vaſſal in the ſaids lands, as ha. ad dut 
ving right to a competent aliment conform to his quality, out of the rents and =” 1 
„ profits of the ſaids lands during the ward: That is to ſay, the ſaid defender! 2 1 
to hear and ſee a competent aliment modified by the ſaids Lords, and allocate herefor 
<« upon certain lands, being parts and pertinents of the ſaids ward-lands : and Pate 
for that effect, to hear and ſee the rental of the ſaids lands verified and or. he have 
ven, conform to the laws and daily practique of this realm, &c. According t 1 
J mr ä Kaufe 
Xl. The proper exceptions againtt this action are, firſt, That the apparent bet. ahh 
has other lands or eſtate, ſufficient to aliment him according to his quality; a 8 
the leaſt, the ſaid other eſtate ought firſt to be allocated, and the remainder on- WM, 5 
ly to be taken out of the ward-lands. If it be replied, that the apparent heirs . ory 
quality ought not to be the rule of the quantity of the aliment, but the quan- is k 
tity of the rent of the ward-lands, making a juſt proportion between the vil il 
al and the ſuperior's intereſt in the ward-lands ; this reply ought not to be % WM: 3 
ſtained, becauſe the aliment of heirs, and the value of the marriage of the "a 
Heir, are mutual cauſes ; and therefore, as the value of the marriage is due 2. a or 
cording to the whole eſtate of the vaſſal, and his quality, yet ſo as only to bur- WM. nia 
den u ward- fee; ſo likewiſe the aliment of the heir muſt have reſpect to ls WM or 
any. „„ 5 ff "op 
The ſecond exception is, That the apparent heir hath right to an aliment fron WW. + 
the liferenter of the ward-lands, or of other lands, who therefore muſt be cal: Y 7 
ed, either to bear the burden in the firſt place, or at leaſt a proportional but. Wl, - 4 
den. This exception is not clearly determined by law or cuſtom : for tho 74 


ties o 


© there 


| | | „ ly 
ment to the heir: yet how the burden affects them is not determined. And Wil 45 


it ſeems juſt, that the ſuperior, or donatar of ward-lands, ſhould alone be bu- Wi t 
dened, if the rent of the ward- lands be ſufficient for an aliment to the heir, con-. bo 
form to his quality ; becauſe an aliment is in compenſation of the value of the here 
heir's marriage. And as to liferenters, they are liable for an aliment to the her, . 5 
Whatever the tenor of the fee be; and therefore they ought only to ſupply what WH. ok 
1s required above the rent of the ward-fee, proportionally to the rent of the life oo 
rent. 55 ,, 
XII. The tenor of a ſummons of aliment, at the inſtance of the heir, or ap- IH 
parent heir, againſt the liferenters, may be thus: „Our will is, and We chatze * 
“you, that ye lawfully ſummon L, liſerenter of the lands of, Sc. wherein nent 
died laſt veſt as of fee, and who thereby is obliged to aliment the heir, of # a, 


"I: parent 
f Sce above, II. 4. 36. 5. III. 5. 3. 
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« arent heir of the ſaid fee, to compear, Sc. to anſwer at the inſtance of B heir, 
& gr apparent heir of the ſaid fee : That is to ſay, The ſaid defender to hear and ſee 
« an aliment modified by decreet, &c. to the ſaid purſuer, out of the profit of the 
e liferent of the ſaid fee, to be allocated upon certain parts of the ſaids lands, 
« during the liferenter's life; and to hear and ſee the ſamen proportioned be- 
teen the ſuperiors or donatars of the ward-lands, and the ſeveral liferenters of 
« the other lands: and, for that effect, to hear and ſee the rental of the ſaids 
lands to be allocated, verified and proven, in preſence of the ſaid Lords, con- 
« form to the laws and daily practique of this Our realm, &c. According to ju- 
« ſtice, &c. | „ 56 

115 It is a proper exception againſt this proceſs, that the apparent heir has a 
ficient eſtate of his own, or a calling ſufficient to aliment him. 

XIV. The tenor of the petitory action for mails and duties, and the poſſeſſory 
tion for the ſame, differ in this, that in the petitory action the purſuer ought to 
duce his title upon the point of right, as high as he can; otherwiſe, if any ha- 
ing a prior right (tho' not in poſſeſſion) appear for his intereſt, he may ex- 
clude the purſuer; and he muſt alſo cite not only the tenants and poſſeſſors, but 
he heritors, tackſmen, or liferenters, who are in poſſeſſion by uplifting the mails 
nd duties. But in the poſſeſſory action the purſuer ought expreſsly to libel, that 
he, his predeceſſors and authors, have been in uninterrupted poſſeſſion for the 
ſpace of ſeven years; and thereby have the benefit of a poſſeſſory judgment: and 
therefore he needs produce no more but a right warranting that poſſeſſion : for 
no other party that produces another right, will be ſuſtained to compete, unleſs 
he have the benefit of a poſſeſſory judgment, but his right will be reſerved to re- 


tecauſe he himſelf is in poſſeſſion by his tenants, from whom he uplifted the du- 
tes of the former years; and if the tenants pretend any other maſter, they ought 
to intimate the plea to him. 5 5 

« will is, and We charge you, that ye lawfully ſummon B and C, tenants and 
* rofſefſors of the lands of, to compear, &c. to anſwer at the inſtance of 
, as having right to the mails and duties of the ſaids lands, by virtue of his title 
„ herewith produced, vig. &c. That is to ſay, The ſaids defenders to hear and 
* ſee themſelves decerned to make payment to the purſuer, of the mails and du- 
i ties of the lands libelled for the years following, vis. Sc. and in time coming, 
* during the purſuer's titles produced, and the defender's poſſeſſion, the terms of 


* to near and ſee all lawful probation adduced for proving of the worth and va- 
* lue of the yearly rent of the ſaid lands, and others foreſaids, as the fame may 
pay for a conſtant rent in ſtock and teind, the defenders being always freed 
*and liberated of any teind-duties payable forth of the ſame, according to the 
þ holding and ſowing of the ſaids lands, and the meadows, parks and incloſures 


y, and according to the rent of mills and fiſhings, as the faid mills are worth 

( 0 . 9. 4 ho | 

conform to theit thirle, and according as the ſaid fiſhings are worth conform to 
the rates of the country: at the leaſt, to make payment of the bygone rents 


bereon, to pay the full duties, which the ſaids lands and others foreſaids are 
Worth, conform to the laws and daily practique of this Our realm in all 
pants, Sc. According to juſtice, Sc. | | | 

AVI. The proper defence in this procels 1s, That the defender hath a prior and 

Ker right to the ſaids lands and others, and duties thereof libelled; or that the 
lenders have the benefit of a poſſeſſory judgment, by ſeven years poſſeſſion, up- 
nA palid title, which muſt be ſpecially condeſcended on, wherein not only infeft- 
kent, or other rights requiring no infeftment, with the ſoreſaid poſſeſſion, are rele- 
FM, but alſo tacks are relevant both for the tim: bygone, and payment made 
1 conform 


tion, Nor needs the purſuer call any but the preſent tenants or poſſeſſors, 


XV. The tenor of the petitory NE $a and duties may be thus: © Our : 


* payment of the ſame being always firſt come and bygone : and, for that effect, 


therein, conform to the rate and cuſtom of the country, where the ſaids lands 
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conform to the laſt uſe of payment; and in time thereafter from the citation 
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conform thereto, and alſo for time coming, v2. in reſpe& the ſame A 
by the ſetter having an anterior right, or the benefit of a poſſeſſory EY 
Yea, the defence upon a tack cled with ſeven years poſſeſſion is relevant * 
fefſorts, to maintain the tack 1n time to come, until it be reduced, Without inſt; 1 
ing the right of the granter of the tack. A reply upon a prior poſſeſfion h " 
ſpace of ſeven years, by a ſufficient title, will not be relevant, if the purſuer fal 


ceaſed to poſſels by a tack, which cannot recover poſſeſſion active by a pole 


judgment, as an infeftment may. | 85 

XVII. The petitory action of removing is ſeldom competent; becauſe, jr iy 
purſuer thereof, or his author, have not been in conſtant poſſeſſion for the ſpace J 
ſeven years, before intenting of the cauſe, he cannot purſue a removing until hg 
deelare his title, if the defender by a valid title be in poſſeſſion; and albei 
he hath not attained the privilege of a poſſeſſory judgment, yet being in oreſen | 
poſſeſſion, tho for a ſhorter time, he hath that competent defence againſt the Dur, 
ſuer, that he cannot inſiſt to remove, until he declare his right; which doth not 
fo hold in actions of mails and duties, wherein the defenders may intimate the 
plea to their maſters, and if they be not defended, and pay bona fide, they g 
ſecure for theſe years: but when parties are removed, they can have no benefl 


ditors | 
But cre 
vilon, 
cannot 


either as to years paſt, or in time coming; yet all may be removed at the inane hare b 
of thoſe from whom they had poſſeſſion, but it is not ſufficient that they hem Xx 
acknowledged the purſuer by payment of mails and duties, thereupon alone toil vood! 
be removed. „ „„ „ 5 

Seeing removing is ſo rarely competent by a petitory action, it is fitteſt to fe. long t 


fer the tenor thereof and the exceptions againſt the ſame, to be handled among wrong 
poſſeſſory actions. 5 %% - 
 XVIIL All actions for mails and duties, and for removing, at the inſtance of 
ſuperiors, againſt the tenants and poſſeſſors of ward-lands, or againſt the tenants 
and poſſeſſors of other lands, after declarator of non- entry, or liferent-eſcheat, 
are petitory actions, proceeding upon the right of ſuperiority, without reſpe& to 
poſſeſſion, and they do not require the libelling or proving of poſſeſſion in theme 
ſelves or their vaſ-als : neither are defences upon poſſeſſory judgments relevant x 
gainſt ſuperiors, or their donatars, but only againſt the vaſſals who are propric- 
tars, Wacetters, or fferenterses „„ 
XIX. The action for mails and duties, at the inſtance of the ſuperior ot co. 
natar, againſt the poſſeſlors of ward-lands, require no further title but the ſup- 
rior's infeftment, which nothing can elide but the infeftment of the vaſſal; a 
thoſe rights that are introduced by law, ſuch as are liferent by terce, or by the 
_ courteſy ; or otherwiſe rights granted by the vaſial, with the ſuperior's content, 
to be holden of the ſuperior, which, tho' they have not attained infeftment, wil 
exclude the ſuperior, upon the perſonal exception of his own conſent, But f 
his- conſent be only to an infeitment, to be holden of his vaſſal, albeit infetiment 
follow, vet it will not exclude the actions of mails and duties, and removing 

but will not exclude recognition, . . 1 
NN. But when ſuperiors, or their donatars, purſue for mails and duties, upol 
non-entry, they muſt libel upon a decreet of general declarator : for till that be 
paſt, they cannot inſiſt even for mails and duties, and much leſs for remo- 
ving. And the ſame holds in the like actions, upon liferent-eſcheats; wherell 
the general declarator muſt preceed the ſame: and in theſe actions not on! 
the cxceptions founded upon rights conſtitute by law, as liferents by terce Of 
courteſy, or by conſent of the ſuperior ; but all defences are competent againſt the 
ſuperior or his donatar, which would be competent againſt the vaſſal ; becuui 
erent-efehent is not a coluality of ſuperiority, by the nature of the feudal right lire 
but by our particular cuſtoms, whereby vaſlals, being rebels civilly by denunc limſe 
on {or not obeying the charge, if they do not relax within the year, they ate bol ſed + 
den as civile 1297127, and tlicir ces are holden as void and open to their uy 8 
| | | O18 
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ys; yet till with the burden of all rights that did affect the ſame, when the vaſ- 


XXI. There is alſo a petitory action, at the inſtance of an heir, apainſt a life- 


enter, for reparation of the liferent- lands and houſes, at any time of the life- 
center's life, that they may be put in as good condition as they were at the life- 
renter's entry. And allo it is competent againſt the heirs and executors of the 
lferenter, after the liferenter's death, wherein muſt be libelled the condition of 
the liferent- lands and houſes at the time of the entry, and how they are at the 
time that the liferenter is quarrelled : for which letters of horning are ſummari- 
F granted to charge the literenter to repair, and an action againſt the repreſen- 
tives for the ſame effect. - : 
XXII. There is ikewiſe a petitory action, founded upon the mutual obligati- 
ons of heirs and executors, for relief of the moveable debts whereby the heir is 


vitrefſed, and of the heritable debts whereby the executor is diſtreſſed *: for cre- 


ditors have action againſt either, or both of them, for any debt of the defunct. 
But creditors have not the fame acceſs againſt heirs of line, male, tailzie and pro- 
ribon, there being an order of diſcuſſing amongſt them, that the poſterior heir 


cannot be diſtreſſed, till the heirs prior in order be diſcuſſed ; unleſs the defunct 


have burdened one ſpecial heir only. 9 9 


Pl 


XXIII. There 1s alſo a petitory action, at the inſtance of fiars againſt cutters of 


wood growing upon their fee: this differs from ſpuilzie or wrongous intromiſſi- 


on ; becauſe the growing wood was part of the fee, and therefore doth not be- 


long to any other but the fiar ; nor doth it fall under ejection, or intruſion, or 
wrongous intromiſſion, but it ought to be libelled upon the ſpecial title of the fiar. 


TiITLE XXII 


Poinding of the Ground. 


IN DIN G of the ground is a petitory action, founded upon many ſeve- 


ral titles and intereſts, and is of great importance; and deſerves to be hand- 
led by itſelf vo. And by our antient cuſtom, after recovery of decreet againſt any 


landlord, there was a brieve of the chancellary paſſing of courſe, for poinding 


the readieſt goods upon that landlord's lands; which thereſore was called the 


brieve of diſtreſs. But this was an irrational cuſtom, as if every landlord had ta- 
ken a letter of mart againſt his neighbour, not only to ſeize upon his own goods, 
but upon his tenant's goods; and that not only for the landlord's real debts by 


nfeſtment, but for his perſonal debts. And therefore, by the 36th act, Parl. 


1469, a very juſt alteration was made, whereby the brieve of diſtreſs became no 


more in uſe. 


II. By this act; I de goods of the inhabitants of the ground were no more 
to be diſtreſſed, except for their term's mail; and even that is out of uſe, but the 


rents of tenants may be arreſted for their maſter's debt, and made forthcoming, 
not only for the bygone rents, but for a current term's duty, though the term be 


not come. 2, All execution became competent againſt the landlord's proper 


goods, which were to be poinded according to the avail of the debt; and failing 
of moveable goods within the ſhire where the landlord lived; or if theſe were 
hot luiicient, the King gave letters of poinding to other ſheriffs, wherever the 
i&tor had moveable goods or rents. But, 3. There was no acceſs to the pro- 
pity of his lands, till his moveables were firſt diſcuſſed, and then letters were 
direct to the ſheriffs where the debtor had lands, or if the ſheriff gave the decreet 
umſelf, he was (without any other warrant, but his own executorials) author!- 
ed to {ell the debtor's land, to the avail of the debt, which neceſſarily required 

T9; „„ RR a publick 


dee above III. 8. 65. b See above, II. 5. 8.— 10. III. 2, 13. 2. Below, IV. 47. 24. 
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632 Inſtitutions of the law of Scotland. Book Iy 


a publick intimation at the head-burgh of the ſhire, upon a market-day and 
market- time, to all parties that pleaſed to buy; and it behoved to reſolve... 
roup, that it might not be in the diſcretion of the ſheriff, to fell at what * 
pleaſed, but at the beſt rate offered. Of the lands fo fold, there was no reyes 
But if there was no buyer found, the ſheriff, or other judge-ordinary was * 
dained to choice the beſt and worthieſt in the ſhire, and lealt ſuiped to a f 
the parties, to the number of thirteen perſons, to appriſe lands, and aff f 
ſame to the creditor to the avail of the debt, and that within fix months 110 
recovery of the decreet. And the ſuperior is thereby obliged to receive the . 
ditor, or any other buyer, to be his vaſſal, he paying a year's mail, as the Ind 
was ſet ſor the time; unleſs he take the land to himſelf, and undergo the eh 
III. The alteration of the courſe eſtabliſhed by this excellent ſtatute, hy 
brought much trouble and miſchief to the nation. For the Lords of Seſſion di 


grant letters of poinding and appriſing upon decreets for perſonal debts, direc i 


to meſſengers, as ſherifts ſubſtitute by the Lords, for that effect; and bearing 

diſpenſation with appriſing upon the ground of the land, within the ſhire, and) 

the worthieſt and leaſt ſuſpect of the ſhire; with power to appriſe at Edinburgi 

by any inqueſt that the creditor pleaſed to call; whereby all that was claimed g 
the debtor's lands, without any evidence, that they were his lands, or that hex 
| holden and reputed heritable poſſeſſor thereof, were appriſed at random, for the 
leaſt as well as the greateſt debt. And for a long time the appriſer enjoyed 
the whole rents, without imputing the ſame in his principal ſum, till that wy 
in part amended, by act 6. Parl. 1621. And ſince divers alterations have been 
made. And by act 62. Parl. 1661, all appriſings were brought in, to have pro- 
portional ſhares according to their ſums, if they were deduced within a year, af. 
ter the firſt appriſing, whereupon there was infeftment, or charge againſt the ſu- 
perior to grant infeftment; and likewiſe all appriſings before the ſaid firſt effequ- 


al appriſing, and the ſame was ordained in all adjudications : this was not extend- 
Alſo the legal reverſion was lengthened from 


ed to real debts by infeftment. 
ſeven to ten years. But this did not cure the inconvenience ; and therefore, by 
act 19. Parl. 1672, adjudications before the Lords, were introduced in place d 
apprifings by meſſengers. And it was put in the option of the creditor t 
adjudge land, effeirand to his debt, and a fifth part more, in place of penalty 
the lands being redeemable within five years; providing the debtor produced the 
evidents, and gave at leaſt tranſumpts of them, and conſented to the adjudger's 
poſſeſſion : or otherwiſe to adjudge all lands in general, redeemable in ten years, 
and coming in part poſſu as before. But very few creditors made ule of the ſpe- 
cial adjudication, and few debtors reſtricted them to it, to the great prejudice of 
both parties, whereby a great part of the nation has become bankrupt e; where- 
as the reviving of the old ſtatute would have cured all theſe inconveniencies. 
IV. Albeit the forefaid ſtatute 1469, allows the tenant's goods to be poinde 
for their maſter's debt, not exceeding a term's mail; yet the Lords have alwile 
interpreted it, to be for the maſter's debt due by infeftment (and not for his per- 
ſonal debt) and that by an action for poinding the ground. The effect of thi 
action is only for granting letters of poinding and appriſing, that thereby the 
goods upon the ground may be poinded, not exceeding the term's mail, in the 
firſt place; and if theſe do not ſatisfy the terms annualrents inſiſted for, that 


then the ground- right and property of the lands may be appriſed, in fatisfaQton | 


of the whole annualtents reſting, if there be no moveables poinded, and of the 

remainder if moveables be poinded. Put creditors do frequently paſs by mode 
ables, though they be upon the ground; and cuſtom hath ſuſtained appriſing 

albeit they bear, that ſearch was made for moveables, and none found; when ! 

was not ſo truly done; which is a bad cuſtom, and contrary to the foreſaid ſta- 
tnte, prohibiting lands to be apprifed, ſo far as the moveables on the ground cal 
fatisfy, Which is not required in adjudications. „ 

; „ V. Poinding 


c See below, IV. 51. 12. 2. 
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V. Poinding of the ground is competent ; firſt, for the bygone annualrents of 
nſeftment of annualrent, which is moſt ordinary: but there can be no poind- 
. ſor the ſtock or the principal ſum, for which the annualrent is granted, yet 
. alrents appriſed for, are not as mortified, that they could not be redeem- 


u 

J 7 for it is declared by act of Parliament, that where-ever an annualrent relates 
of in a ſock or principal ſum, it is redeemable upon payment of that principal ſum, 
he without any conventional reverſion . But frequently there is a perſonal ob- 
i WW ſeement to pay the ſum : and ſometimes it bears, That execution upon the 
e- « perſonal obligement ſhall be but prejudice of poinding the ground upon the 
ns WY real richt.“ In which cafe, the creditor may poind the ground for the bygone 
dt nnuzlrents, and may appriſe the ſame for the ſtock ; but this appriſing will not 
Nas be effetual againſt ſingular ſucceſſors, as the appriſing on the annualrent will 
id be, which is effectual as if it were of the date of the infeftment. The appriſings 
ted by the real right for the bygone annualrents, do not come in par? paſſu, with 
Ing the appriſings or adjudications for perſonal debts ; but have effect from the date 
by of the infeftment of annualrent. 35 os po Hs 

00 Secondly, Poinding of the ground is competent for all feu-duties, for which 
| a he ground of the lands, (where theſe feu-duties are in the reddendo) may be ap- 
Was priſed, for all the bygone feu-duties unpaid. es 

the Thirdly, Ward-lands may be appriſed for the non-entry duties, due to the ſu- 
ved perior after general declarator; which are preferable to all annualrents conſtitute 
Was by the vaſſal, albeit with the conſent of the ſuperior ; that conſent only import- 
cen ng that recognition ſhall not follow upon ſuch annualrents; but it doth not im- 
r0- bort that theſe annualrents ſhall be preferable to feu-daties, or the non-entry du- 
if. WW tics, by decreets of general declarator. a 
{u- Fourthly, The ground of lands may be appriſed for the avails of the marri- 
Au- wes, after they are declared. 5 


Fifthly, The ground of any lands may be appriſed by poinding of the ground, 


for any ſum where with the vaſſal's infeftment is burdened, or the land may be 


bs WY :djudged for the ſame ſum: and neither the appriſing nor adjudication will come 
ein Pari paſſi, with appriſings or adjudications for perſonal debts, but will be rank- 
% cd according to the date of the infeftment, wherein the burden is expreſſed ; e- 
lty, ſpecially if it be not only expreſſed in the diſpoſition and charter, but in the ſeifin ; 
tne d the appriſing or adjudication will not only be effectual for the annualrents, 
erz but for both principal ſum and annualrents, wherewith the infeftment is burden- 
ed; yet ſtill the feu-duties and non-entry duties by general declarator are prefer- 
le- able thereto, as well as to the appriſings on annualrents; becauſe the real burden 


5 not a burden upon the ſuperior's right, but upon the vaſſals. 
VI. Theſe appriſings and adjudications upon real rights, as they do not come 


50% amongſt themſelves, though they be deduced within the year; but they are 


wile preferable in manner foreſaid; yet the poſterior appriſing imports a right to re- 
per- deem the prior within ſeven years, all which is clear by the exception contained 
" In the act 62. Parl. 1661, which beareth, without prejudice alwiſe of ground- 
the 


© annuals upon infeftment and other real debts, and debita fundi, and of com- 
* priſings therefore, of lands and others affected therewith, which ſhall be effe- 
* ual and preferable according to the laws and practick of this kingdom now 
* ſtanding,” vi. as the law was on the firſt of January 1661, which was the date 
of that Parliament. 5 Js 

VII. There is a very intricate queſtion, whether an appriſing deduced on the 
one annualrents, due by infeftment of annualrent, if the ſame ſhould expire 
mredeemed, would not only extinguiſh the right of the proprietor of the land, 


ne ground for any ſubſequent annualrents? This queſtion hath been reſolved 
firmative, lib, 2. title annualrents, & 11. But there remains yet this queſtion, 


» | whether 


The author ſeems here to refer to act 1 37. P. 1592, which however does nct exactly apply. 
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n for? paſſ with theſe upon perſonal rights; ſo neither do they come in fari 


but alſo the right of the annualrent itſelf, ſo that there could be no poinding of. 
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whether an appriſer for the bygone annualrents due by an infeftment of 
rent, can appriſe the whole fee, or only ſo much thereof as is correſpo 
the value of the bygone annualrents appriſed for? The affirmative is mu 


annual. 
ndent ty 


C | 
juſt and conſonant to this right, that a branch ſhould not defeat the Far * 

I have ſcen no deciſion to the contrary, but that the antient ſtatute ſands al inte 
alterable as to this point; whereby there will never ariſe a queſtion betwixt . | N 90 gat 
fiar of the annualrent, and thoſe that have only appriſed for ſome bygone 6 ' en 
annualrents: for though the proprietor of the annualrent may redeem within the . arke 
legal, yet he is not obliged to ſearch regiſters, that he may know what appriſinoz 7 ſu] 
were upon bygone annualrents, and when expired ; theſe being only Gelipned ' viters 
to ſecure purchaſers, that they be not excluded by prior real rights, « -nind] 

VII. It is queſtionable whether poindings of the ground may now be by p. | . 
priſing, ſince the 19th act, Parl. 1672, whereby adjudications are introduced h. » fi 
place of apprifings ? or whether adjudication doth thereby only come in place WM thc fa 

_ apprifings for perſonal debts ? The reaſon of the doubt is, 1. Becauſe the nar. WM « (erct: 
tive of that act bears, that meſſengers, or ignorant perſons of inqueſt, ſhowy of; tl 
not be judges in matters of importance: and, 2. In the ſame ſtatute, it is d. part 
dained, © That upon proceſſes raiſed before the Lords, at the inſtance of av MM duties 
* creditor againſt his debtor, principal or cautioner ; the Lords ſhall adjudge, WM « be en 
e and decern to the creditor in ſatisfaction of the debt, ſuch a part of the deb. purlu 
* or's eſtate, conſiſting in lands and other rights, which were in uſe to be appri. Wi « there 
« ſed, as {hall de worth the ſum principal and annualrent then reſting to the « pract 

_« creditor, and a fifth part more, in reſpect the creditor wants the uſe of his mo- XI.“ 
* ney, and is neceſſitate to take land for the ſame ; beſide the compoſition to the ſormer 
« ſuperior and expences of the infeftments;“ which doth not well quadrate to WM the deci 
annualrents or other real burdens which have no penalties, and ſhould not have t it be 
a fifth part more upon that account. Both theſe objeCtions are ſatisfied if poindings Aton. 

of the ground be by appriſing, according to the foreſaid antient ſtatute, by mn XII. 
inqueſt of the worthieſt and leaſt. ſuſpected to any of the parties, in the ſhire the title 

where the lands lie; and not by meſſengers (as ſheriffs ſubſtitute) appriſing at E. the av: 
dinburgh, but upon the ground of the land, and upon particular inſpection of WM it be 
the worth thereof; whereby ſuch a part of the land may be appriſed, as may be ſtance. 
equivalent to the bygone annualrents, or other real burden, for which the appi- X11! 
fing doth proceed; and that upon inſpection of the land, and chufing ſuch a pat by infe 
thereof, as may be conveniently ſeparated from the reſt, having a reverſion for cins th 
ſeven years after the appriſing, conform to that old ſtatute, which is much con- feltmen 
firmed by the ſaid exception in act 62. Parl. 1661, providing, that appriſings XIV 
for annualrents and debita fundi remain as before that act, and are not alteti i nor m. 
thereby. And therefore, though the legal reverſion of other appriſings for pe- ſee 
ſonal debts, be lengthened to ten years; yet theſe appriſings for real debts are c- © lifer 
ly redeemable in feven years. And there ought to be no compoſition to the WM © the 
perior for the entry of theſe appriſers, when the ſame proceed for his own i} lane 
duty; or for the non-entry duties by the general declarator of non-entry ; ot p pro 
the avail of marriages, as being in favour of himſelf, or his donator; or even 0 aid ol 
annualrents holden immediately of himſelf ; for thereby his vaſſal is not changed; WM only i 
and compoſition ought only to be for annualrents holden of the vaſſal, or io come, 
ſums wherewith the vaſſal's infeftments are burdened, = that tk 
IX. In competitions with infeftments, the bygones of annualrents by infef- , priſed, 
ment, feu- duties, non- entry duties, or avails of marriages; are taken in and pres XV 
ferred in their due order as aforeſaid, albeit there be no appriſing thereupon 8 croun 
duced. And albeit theſe burdens that flow from the right of ſuperiority, be petitic 

preferable, not only to appriſings on perſonal debts, but to appriſings on ann Con 
rents or other debita fundi, yet it doth not hinder appriſings to take effect for uu ws 
of them, ſeeing the whole lands are not appriſed, but an equivalent portion ther baue 
of, effeiring to the ground of the appriſing. * 0 
ducib 


x The 


. XXIII. Poinding of the Grounl. 6 35 


X. The tenors of ſummonſes for poinding of the ground are different, accord- 
o the ſereral rights, whereon they proceed. Summons for poinding of the 
1 


FG id wr a feu-duty, may be thus: - Our will is, and We charge you, that 
of 


nd > lawfully ſummon B, proprietor of the lands of (whoſe infeftments are 
n. ranted with 2 reddendo of an yearly feu- duty of —payable to A, his im- 
he . mediate ſuperior) and alſo C and D, tenants and poſſeſſors thereof. And all 
ans « others having, Or pretending to have intereſt, by open proclamation at the 
de market-croſs f to compear, Se. to anſwer at the inſtance of the ſaid 
15 ſuperior foreſaid, Ec. That is to ſay, The ſaids defenders, to hear and ſee 
« Wl etters of poinding and appriſing direct by decreet of the ſaids Lords, for 
f poincing the readieſt goods and gear upon the ground of the ſaids lands, in 
Ip. « payment and ſatisfaction of the bygone feu- duties reſting unpaid, extending to 
in WW: ne fum of, Sc. not exceeding a term's mail of the tenants and poſſeſſors of 
of WM: the aids lands reſpectivè; and in ſo far as the ſaids feu-duties are not ſatisfied 
n. hereby, and by the goods on the ground belonging to the ſaid B heritor there- 
ad WY « of; then, and in that caſe, for appriſing the ground-right and property of ſuch 
or « part and portion of the ſaids lands, as is equivalent unto the fſaids reſting feu- 
duties; whereby the right of the ſaid B vaſſal, in the ſaid portion of land, ſhall 
los « he extinct, and the ſamen ſhall be conſolidated with the ſuperiority to the 


e purſuer, to be bruiked and joiſed by him as full proprietor thereof in all time 
pri- . thereafter, redeemable alwiſe, as accords, &c. conform to the laws and daily 
« practick of this our realm, &c. According to juſtice, Sc.“ 


o- NI. Summons of poinding the ground for non-entry duties differ from the 


vrmer only in this, that non-entry duties are in place of the feu-duties, and that 


e fo the decreet of declarator liquidating the ſame, muſt be ſpecially deduced : but if : 
dave it be at the inſtance of a donatar, there muſt be no mention of the conſoli- 


ings dation. | | | „% 

1 XII. If the ſummons of poinding the ground be for the avail of marriage, 
the title of the ſuperior, or his donatar, muſt be deduced, and the declarator of 
the avail of the marriage: and it muſt have the article of conſolidation, if 
n it be at the ſuperior's inſtance ; but is without it, if it be at the donatar's in- 


bee fance. 5 3 5 * 
pf. XIII. The ſummons of poinding the ground for the bygone annualrents, due 
pat by infeftment, may more conveniently be as a ſummons præſcriptis verbis, dedu- 


cing the infeftment of the proprietar granter thereof, and the annualrenter's in- 
co. icitment conſtituting the annualrent. | Co 


ſingz XIV. If the ſummons be upon a ſum burdening an infeftment, the ſame te- 
crel WY nor must be followed, and the concluſion is the ſame, „being only to hear and 
per- © {ec letters of poinding and appriſing direct againſt the proprietars, Wadſetters, 
ch. © liferenters, tenants, and poſſeflors of the lands and others affected, for poinding 
eu- © the moveables upon the ground thereof, not exceeding a term's mail of the 
fer bands poſſeſſed by the ſeveral poſſeſſors, or the hail moveables ſo far as the 
r a © proprietar is in natural poſſeſſion, by labourage or paſturage; becauſe the fore- 

1 10 BE fd old ſtatute, reſtricting the poinding of the moveables to the term's mail, is 
gel only in favour of tenants, againſt whom it is effectual, altho' the term be not 
come, the poinding being currente lermino; for thereby the tenants are ſecure, 
felt = ns may retain from their maſters the price at which their goods were ap- 
mol pred. 5 | 

pres XV, There are very few exceptions competent againſt actions for poinding the 
n e ound, unleſs it be by production of preferable rights, which turns into a com- 
51 beition; for thereby any preferable right is receivable, as if there were a redu- 
null 


Con depending thereupon, becauſe annualrents and other aebita fumdi, are al- 
Ways ſuſtained without declarator or reduction, and without reſpe& whether the 

We had recent poſſeſſion or not: and therefore, if an annualrent, or a real burden 
on an infeftment, were conſtitute 2 797 habente poteſlatem, the fame would be re— 
ducible upon that ground, and thoſe who had right would be preferable without 


reduction. 
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ther benefit nor detriment by poſſeſſion. 


for ſuch a duty by uſe of payment, or by tack, to reſtrict the poindin 


alledged that the ſame is payable termly, and not for the whole year topether 


| ſuperiors but in feus. 


the ground. 


is not ſo cleared by cuſtom, whether the oath of any party will exclude the 


dum quod tutius eft *, The Engliſh indeed, upon theſe annualrents, which they cal 
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reduction. 2. Upon the ſame ground a defence upon an infeſtment and 


years poſſeſſion, is not relevant againſt a poinding of the ground, which 2 
N 1 


XVI. It will not be a ſuſtainable defence for tenants, that they are only ah 


if it be not a competent duty, but colluſive, if it be replied, that the be pin 
the lands is more. But this will be a relevant duply that the tack wa þ 
and cled with poſſeſſion before the conſtitution of the annualrent ; Which * 
not be relevant againſt poinding of the ground at the inſtance of the 10 . 
or his donatar, againſt whom no tack is effectual, albeit the ſuperior I 
purchaſer of the ſuperiority after the ponſtituting of the rache; becauſe the 20 f 
Parliament ſecuring tenants againſt purchaſers, is only againſt the purchase 
the property, wadſetters or liferenters. 2. It is not a relevant exception for te. 


nants, that they can only be poinded for the half of their yearly rent, unleſz It he 


(for in that caſe their goods may be poinded for a year's rent, ſeeing they me 
retain from their maſter, as well for a year's rent in that caſe, as for a term's rent b confiitut 
the other) becauſe it is preſumed that they have paid their maſters, when the tem bare dec 
is paſt : yea, tho they have not paid, the ſtatute ſecures them to be diſtreſſed u fred ©! 
no more but their term's mail ; but they are not ſecured if they pay before the or 20101: 
hand. 3. It uſed to be alledged, and ſometimes ſuſtained for annualrenters, that e vill not 
old ſtatute reſtricting brieves of diſtreſs to a term's mail, was only in relation v ont prej 
perſonal decreets for the landlord's rent: but now, of a long time, the landlotd WM cxecutio 


debt is underſtood both of real and perſonal debt: and by the Lord, is not o-. neſſeng 


ly to be underſtood the proprietar, who is the immediate Lord, but the ſuperior, Wi nience; 
who is the Over- lord; ſeeing the words of the ſtatute may bear that interpretai- priable. 
on, and the reaſon expreſſed therein is alike for all: but there is no rent due ne cut 
On „% „ not pur 
XVII. If the purſuer do not ſpecially libel the rent when he comes to poind, ch in 
he cannot make the rent as he will then alledge ; but the oath of the tenant mut And if 
rule the ſame, tho he ſhould depone upon a tack, and doth not produce it; be. bnd, fo 
cauſe poinding of the ground doth not require an antecedent charge, as poind. N appriſin 
ing upon perſonal debts doth ; ſo that the tenant cannot be preſumed to have al. able to 
ways his tack about him: and therefore it is ſafeſt in poindings of the ground, u prile all 
libel and prove the rent, if the purſuer intend to inſiſt againſt the moveables on prog 
2 ; ex e 5 in the 
XVIII. If the tenant's rent be not in money, but in kind, the meſſenger (who debtor : 
is a kind of judge in the execution, as ſheriff conſtitute for that act) may de- bat, tl 
termine the price by the oaths of the appriſers, as it is current the time of theMW*?pritec 


appriſing, and ſo proceed to appriſe the tenant's moveables : and likewiſe he er cann 


may take the oaths of other perſons, pretending the goods on the ground not 
to be the tenant's goods, but theirs, and may paſs by the ſame. And albeit it 


poinding in this real action, as it is clear in perſonal decreets, yet in dubio ſequet- 


rent-charge, do indifferently poind the goods on the ground, to whomſoever they 
belong, if they find them but lying on the ground ; and that by the tenor of 
their leaſes or tacks, which frequently bear that clauſe : and that in caſe 10 
diſtreſs, or poinds, be found, the landlord may re-enter to the poſſeſſion, and er- 
pel the tenant without the authority of any judge. But then it is only compe- 
tent upon the very term of payment, whereby all that have goods on the ground 
not belonging to the tenant, may drive them off. But we have no ſuch ſummaſ 
poinding of the ground, nor are our poindings reſtricted to any terminate time 
but at any time when the annualrent is due, and the term of payment thereof comb 


-*STX. MM 


:-.:®: The author gives his opinion below, IV. 30. 6. that a poinding of the ground will not be excluded d! 0 
oath of any claimant. | | | | | | 
F. annualrent. | 
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XIX. The deereet obtained upon this proceſs, is effectual againſt all ſingular 
| receffors) proprietors, wadſetters, liferenters, tenants, or poſſeſſors, without 
eie ſnosfetence, or any other action againſt theſe ſucceeding both as to the move- 
" ches on the ground, and as to the ground- right and property, or ether ee 
„be right ; becauſe it is a real right whereupon the ſame is grounded, and 
Less but one fefitence z whereas decreets on perſonal rights muſt till be trans- 
4 ferred, becauſe the lands or goods are only poindable, as -pertaining to ſuch 


let | 
5 rſons. e N | | 
* FS. In actions of poinding the ground, not only proprietörs having prior 


bes may appear, and be preferred, whereby the action is totally excluded, and 
2 4 ground is eſſoilzied; but likewiſe other annualrenters, or thoſe having right te 


4 ite fundi, may appear, and be preferred. As, 1. The ſuperior for his feu- 1 
WH cuties, non-entry duties, or avails of marriages, although they be due, after, | 


d only the conſtitution, but the terms of the annualrent; becauſe theſe are due 
dom the date of the infeftment of the firſt author of the annualrent. And, 2. 


4 Annualrenters, or thoſe who have right to real burdens, which are prior to the 
tin conſtitution of the annualrent inſtructing the fame, will be preferred, and will 
mm have decreet for poinding of the ground ; whereby it is poindable by all who in- 
dc their rights, prior to the purſuer's right in their due order. (But poſteri- 


ener annualrenters, or terms of annualrents poſterior to the date of the ſummons, 
teen il not be comprehended in the decreet, but will be repelled in that action, with- 
1 oY out prejudice to inſiſt in an other action. Yet prior annualrenters cannot ſtop the 
0; WY execution upen poſterior annualrents, by any pretence that can be moved to the | 
on WW ncfcnger, who can be no judge in the competition, and can have little inconve- 
ior, WY nience, if only a parcel of the lands ſuitable to the annualrents reſting be ap- 
al- priable. Only if the burden on the land be greater than the value, thoſe who 
e to rc cut off by poinding of parcels, muſt impute it to their own negligence, that did 
not purſue when they might, vigilantibus non dormientitus jure ſubveniunt, not 
ind, oaly in perſonal, but in real rights, which heldeth as to the bygone annualrents.) 
nult e And if this did not hold, there could be no appriſing of a part but of the whole 
be. land, for which there was no warrant by the ancient ſtatute ; and that cuſtom of 
d- zpprifing came in upon perſonal decreets, in reſpect that the appriſers were not 
al. ble to inſtruct the right of their debtor, and therefore were admitted to ap- 
3, toi pri'e all they pretended to be the debtor's, ſuo periculo: which doth not hold in 
en poindings of the ground, which extend only to the particular right expreſſed 
in the purſuer's own title, and can be extended to no other ground of the 
who <<vtor : and therefore, in the remedy by the act 19. Parl. 1672, for poinding a 
de part, the defender muſt produce his rights; or otherwiſe the whole muſt be yet 
tibet eopriſed or adjudged, as before; becauſe in theſe ſummary executions the purſu- 
beer cannot know who hath the laſt and beſt right. „ 


. K ² DQ 
1 Petitory Actions for Teinds or T eind- duties. 


| ex- TEIN DS are introduced by law and cuſtom, and do burden the fruits, not 
upe g the fee of lands. Neither do they affect any but the intromitters with the 
fits; nor all intromitters : for tenants paying a joint duty for ſtock and teind, 
male not liable for the teind (but their maſters are) in ſo far as they have paid 60- 
088 je. Neither doth a citation put them in mala fade, if it be not preſently in- 
ſted in, becauſe of their ruſticity, and ſubjection to their maſters, Who will take 
ereets in their own courts and poind: much leſs will merchants buying for a 
r 3 7 price 
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when ſeparate. But becauſe heritors in the valuation of their teinds, 


Ly 
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price be liable for the teind &. Nor is the heritor liable,, but as he js 


ter with the whole rent for ſtock and teind, or with both the rent Mit. men b) 


and teing ſipend, 


do value entar 
whole baronies, or tenements together, that the fifth of the rent of the 2 n th 
| 0 


may be the teind of the whole, thereby they become liable for the teind, and | 
ks $3 * : «© +. nd, and no theſe er 
the tenants, becauſe it is not divided upon their rooms; yet if it be ſo giyi 4 1the 
their maſters are not liable for the teind, unleſs they intromit with the iy 4 int 
crop, or receive payment of the teind apart, or a joint duty for ſtock an "Ol 
teind. | 5 | „ fag; 
II. The right of teinds affords both a petitory and a poſſeſſory action in d 3 
verſe caſes. And in no caſe there is neceſſity of a declarator; but the petitony 
action is competent upon the right being inſtructed : and then there uſes no mor 
to be infiſted for, but uſe of payment or tack, or tacit relocation. But the pol. they are 
ſeſſory action is only competent for drawn teind, when the teind- maſter hu ame w 
been in poſſeſſion to draw the ſame the year immediately preceeding: for t knants, 
he has poſſeſſory action for ſpoliation of the teind. But if he was not in poſſel. ame te 
ſion the year immediately preceeding the year in queſtion, he will only get uſe a being p 
payment till he uſe inhibition, which is the legal way of interrupting tacit «WM mini 
location of teinds, or uſe of payment: but the inhibition will reach no furthe MM them; 
than that year in which it was uſed. 1 8 8 N ſuffice f 
III. There 1s an annuity due to the King out of teinds, the ſame being value; thus: 
which being a part of the revenue, letters of horning are granted for the fame for o 
ſummarily againſt the teind-maſter, the heritor, or poſſeſſors, ſo far as the teinu Lord 
are in their hands, unleſs the heritor have acquired right to the annuity, wh inſta 
not being annexed to the Crown, is at the King's diſpoſal. Theſe actions H the 1 
teinds may be purſued againſt all intromitters with the whole crop, or againſt , by tl 
heritors, where the teind is not divided upon the ſeveral rooms. But if the u vicca 


paroch . 


VIII. 


come to be divided by diſtinct infeftments, or equivalent rights, either of proper-Wiſ* Whi 


ty, wadſet, or liferent, they can only be purſued for their proportional pi there 
of the total valuation; yet the favour of the ſtipendiary miniſters for their f“ reck: 
pends, which are but alimentary, allows them to have action againſt any of he. 


heritors, who come to have divided rights after the valuation for the whole, ſo fu © {aids 


as the teind of their poſſeſſion can reach; and theſe have action of relief again by t 


the reſt, And if theſe ſtipendiaries have no locality, they have acceſs to t The 
Whole teirfls of any part of the pariſh, ſo far as their ſtipend goes; and tha“ and 


who are fo made liable muſt ſeek their relief. ® of 01 
IV. Teind-maſters are thoſe who have right to teinds, wherein the common © land 
rule of the canon law is, that the parſonage teind is due to the parſon, and the via aboy 


rage to the vicar ; and that without ſhowing any title but their incumbency, u Accord 


their title to the benefice ; (which is not needſul to be ſhown by thoſe weg IX. 
there is decennalis et triemnalis poſſeſſor, qui non tenentur decere de titulo, albeit it we maſter 
in competition with other church-men, where the queſtion is only who hat queſtio 
right to the benefice, and not to particular teinds) and therefore, if miniſters vl produc 
in poſſeſſion of the parſonage and vicarage, or of either of them, they may pur dn dec 
upon their collation and inſtitution, or upon their act of admiſſion, without Wl be orig 
other title. 5 3 EO wes Cleared 
V. But if the teinds have been otherwiſe applied or mortified, as to biſhops poſſeff 
abbots, priors, provoſts, chaplains, or to colleges or univerſities ; the ſame mug 
be purſued upon thoſe titles, at the inſtance of ſuch as derive right from the albeit t 
beneficed perſons, or from the King, or other patron, when the benefice ic, pr 
cant, r when 1t.1s ſupprefied..” LE on nn nem | Waich 
VI. The right of teinds which belonged to Popiſh prelates, did, after the Ks their ff 
formation from Popery, fall to the King, as bona vacantia, and were dete per ex 
from the King by erections, and temporal lordſhips ; but with the burden of m Pars) 


niſters ſtipends. And in like manner, the right of teinds was derived from kirk 20 b 
| | | : | mu eptior 


/ 


* Unleſs they buy the whole crop. See above, II. 8. 23. 2. 
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nen by tacks; and when the tack-duty was not ſufficient to pay the miniſter's 
lber, the commiſſion for plantation of kirks, had committed to them a parli- 
mentary power, to burden theſe tacks with miniſters ſtipends, and in compen- 
gion thereof, to prorogate the tacks for ſuch time as they ſaw convenient. By 
theſe erections and prorogations, moſt of all the teinds of Scotland are carried ; 
ind the ſame mult be libelled and produced in the petitory actions, purſued at 
their inſtance, or at the inſtance of ſuch as derive right from them. 

VII. In benefices patronate, the patron had right to the teinds ſede vacante. 
gut ſeveral acts of Parliament have reſtricted the right of patronage ; and now 
the patron has only the application of vacant ſtipends, to pious uſes within the 
koch. | 5 - 

P'YIIL All thoſe who have right to teinds have one common name, by which 
they are called teind-maſters : and the purſuits at their inſtance proceed in the 
fame way, as actions at the inſtance of heritors, wadſetters, or liferenters, againſt 
tenants, poſſeflors, or other intromitters. And the petitory action runs in the 
fame terms, except as to the variety of the active title, or of the paſſive title, by 
being poſſeſſors or intromitters. And becauſe now moſt teinds which belong not 
to miniſters, do belong to the Lords of erection, or to thoſe deriving right from 
them; therefore the tenor of one action at the inſtance of a Lord of erection, will 
ſuffice for all actions for teinds, altering only the active title, which action may be 
thus: „ Our will is, and We charge you, that ye lawfully ſummon B, poſſeſ- 


« ſor or intromitter with *he crop of the lands of — to compear before the 


Lords of our Council and Seſſion, upon the day, &c. to anſwer at the 


« inſtance of A, who ſtands infeft in a barony erected by us, comprehending 


„the teinds of the ſaids lands, conform to his infeftment, dated, &c. where- 
k by the purſuer hath good and undoubted right to the teinds, parſonage and 
« yiccarage of the ſaids lands, and ought to be anſwered and obeyed of the ſamen. 
« Which teinds of the ſaids lands, extend in value to the fifth part of the rent 
thereof: likeas, the ſaids lands pay, or are worth to pay, the ſum of 


© reckoning the payments that are in kind to the ordinary rates of the country, 


* where the land lies, extending in haill to the ſum of ———yearly ; and the 
* faids lands are poſſeſſed, or the fruits and profits thereof are intromitted with 
® by the ſaid B, the crops and years of God 1690, 1691, &c. That is to ſay, 
The ſaid defender, to hear and ſee the premiſſes ſufficiently verified and proven, 
* and being fo verified and proven, to hear and ſee himſelf decerned by decreet 
of our ſaid Lords, to make payment to the purſuer, of the teinds of the ſaids 
lands, extending to the fifth part of the fruits and profits thereof in manner 
above ſpecified, conform to the laws and daily practick of this our realm, &c.” 
according to juſtice, Sc. e e | 

IX. The proper exceptions againſt this action, are, 1. That the defender or his 
maſter is infeft, or at leaſt is heir apparent to the perſon laſt infeft in the lands in 
queſtion, cum decimis incluſis. For inſtructing of this, it will not be ſufficient to 
produce a charter of the ſtock and teind of the lands jointly, even though it bear 


cum decimis mmclufis ; unleſs there be inſtructed a progreſs of ſuch rights bearing to 


be originally from kirk-men, and bearing cum deciimis incliſis, which frequently is 
cleared by theſe words, nunquam antea ſiparatis; which charter with ſeven years 
polieflion, gives to the heritors and poſſeſſors, a ſufficient defence 77 judicio poj- 
(cio; for the poſſeſſory judgment may be competent fai to the defender, 
abeit the purſuer have no neceſlity of a declarator for his ie title. 2. There 


s proper defence upon the lands, which did belong to the Ciſtertian order, 


Which were teind-free ſtill, by a privilege of that order, which is continued to 
their ſingular ſucceſſors, albeit they be not church-men. 3. There. is alſo a pro- 
per exception of the teinds of temple-lands, (which were the gleibs of the tem- 
Pars) and of all gleibs of kirk-men, that were in time of Popery, or that have 
ce been, or ſhall be deſigned for gleibs. There are many other competent ex- 
«tions and defences in this cauſe, which are common with other cauſes, for the 


defender, 
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defender, or for competitors producing and defending upon a better right 
payment made {ona fide, which are not to be mentioned at the ſeveral ace 8 
hereafter when litiſconteſtation is to be explained. 1 5 

The poſſeſſory actions for teinds upon preſent poſſeſſion, or inhibition, 4c. ; 
be found amongſt poſſeſſory actions. | | this e 
EX. If teinds be purſued for ſeparatim, viz. the parſonage teinds, which are | 
due out of the crop; then there muſt be particular libelling of what wa 105 F 
and what is the ordinary increaſe-of the lands in queſtion, or what was the a lh : f 
ty of the crop, as it was proved and delivered by taſkers or ſervants; where of ont 
the tenth part is enly due. "6 OY mn a 

XI. If the vicarage teind be ſeparate from the parſonage, and belong tom. 0 
other benefice ; then the ſame mult be particularly proved, by all the-particulys =. 
carrying a vicarage teind, which is only according to the cuſtom of the place; fy ae 
many more things are teindable in one place, than in another; wherein the ten 8 
parth is due for the teind. But in vicarage, it is a ſufficient defence upon tac, e ; 
or uſe of payment, or tacit relocation, until interruption; which does not requin . 
inhibition, as in parſonage teinds, but the citation makes interruption. ouch 

XII. There is alſo both a petitory and poſſeſſory action for vicarage. But I poffit 
poſſeſſory action is, where the teind-maſter was immediately before, in poſleg . 
of drawing the teind, and was hindered by the poſſeſſor or other intromitter, MH make 
continue the-drawing thereof: for thereby there is a ſpuilzie for vicarage teind, gere c. 
as well as for parſonage ; but with this difference, that it is 2 ſpuilzie in-parſons poindin 
age, if the teind- maſter was in immediate poſſeſſion, although he were not hu. poinded 
.dered to draw the teind ; unleſs the poſſeſſor did himſelf ſeparate the teind fron the! 
the ſtock, and preſerved it conform to act 9. Parl. 1617. anent the teinding of Miliſto ſtop 1 
corns. I 5 85 ing g00 
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Actions upon Hypothecation. um 


() UR law doth allow of no hypothecation of moveables by conſent of pat the y 
: ties, without delivery, and real poſſeſſion ; though it was competent by tit * year, 
Roman law: becauſe thereby the current commerce in moveables would « ſtanc 
hindered, Neither doth it allow of many hypothecations competent by the Nu due 
man law, but only of the hypothecation of the fruits and goods on the ground, to th 
belonging to tenants or poſſeſſors, for the rent; and ihe inveda et illata i The 
| houſes, for the mails of the houſes. Which hypothecations extend only to on ing 
year, that commerce be not thereby hindered : for buyers or other acquirers, ni! g our 
and ſhould ſee that the preſent year's rent, when they buy, be ſatisfied, and tai libe] 
they are ſecure; 85 8 | 1 b 3 erding 
II. Theſe hypothecations have very different effects. The maſter of tit VI. 
ground hath no hypothecation upon invecla et illata, as is competent for houl 2. Thi 
mails: -becauſe houſes have no fruits, and therefore the goods brought in a be gr 
hypothecate in place of the fruits. But lands or other tenements which har a 
fruits, may be ſecured by the fruits. By the fruits, are not only to be under{tooR” it 
the grain growing on the ground, out of which the parſonage teind is taken; bl ary 
likewiſe all things out of which vicarage teind can be taken in that place, as lte. 
lambs, wool, and the product of milk, butter and cheeſe, ſtaigs, the birth of {wind * 
herbs and roots; which may not only be detained upon the ground, at the tcl =: 
when the rent is to be paid, during that year, but may be recovered by action * 
from all intromitters, albeit they were poinded upon perſonal decreets: or at le de ri, 
inſtance of donatars; unleſs there remained ſufficient fruits on the ground, at * 


terms of payment. And it is not enough that there were other goods upon i 
| round 


See 


LE 


'F-.-: 
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ound, ſufficient to pay the rent at the terms; becauſe the poinders might have 
"ded theſe other goods, and likewiſe the maſter of the ground might poind 
ide lame for prior rents: but ſtill the fruits of the ground ſhould remain, ſo as 
q be ſufficient for a year's rent when the terms come. This hath not been ex- 
ended againſt buyers in publick market, which were too great a hinderance to 
commerce * : for in the market, none is obliged to inquire whether he that ſells 
the goods was tenant in the lands, whereon they grew; neither could his aſſer- 
fon of the contrary ſecure the buyer, if the fruits fold in the market were hy- 
ecated. | 
25 The hypothecation of invecta ef illata for the rent of houſes, ought to be 
extended againſt all tenants, and poſſeſſors of tenements, which have no natural 
Cyits, as againſt miilers, colliers, ſalters and the like. Our cuſtom hath not 
made it ſo clear, what is meant by invecta et illata. There is no queſtion but it 
extended to all the proper goods of the poſſeſſor, which are brought into the 
houſe, cloſs, or gardens, for the uſe thereof; as all houſhold-furniture, orna- 
ments, and utenſils, But it is more queſtionable if other goods, which were 
brought in not to remain for any time, but to be removed, or fold out, fo ſoon 
i poſſible, can make the intromittors liable: for thereby, thoſe who buy from 
merchants, out of their ſhops, would be liable for the rent. There is no ground 
to make the goods of others, beſide the poſſeſſors, to be hypothecated, if they 
were carried out again before the term of payment : but if they be there when 
poinding is uſed for the rent, there ſeems reaſon enough, that they may be 
poinded, becauſe they might remove them in time, and not put the landlord 
to the neceſſity of their oaths ; which I have not heard hath been made uſe of, 
toſtop the poinding of goods in houſes for the rent thereof; but only for exeem- 
ing goods from poinding for the rents of lands. V 
IV. Theſe actions are petitory actions, becauſe maſters of the ground or land- 
lords, require no poſſeſſion of the goods, recoverable by theſe actions. 
V. The action againſt intromitters with the fruits of the ground, for the rent 
y be libelled thus: „Our will is, and We charge you, That ye lawfully 
ſummon B, as he who intromitted with the fruits under-written, extending to 
the prices after mentioned, which grew upon the purſuer's lands of — in 
fp. he year — and which by the law were hypothecated for the rents of the ſaid 
ür year, in which the ſaids fruits grew, to compear, &c. to anſwer at the in- 
14 e ſtance of A, maſter of the ground, to whom the rents of the ſaids lands were 
e B. due and payable ; which fruits fo intromitted with by the defender, extend 
ound fo the particular quantities and prices after following, viz. &c. That is to ſay, 
The faid defender, to hear and fee the premiſes verified and proved, and be- 
o ig ſo verified and proved, to hear and fee himſelf decerned, by decreet of 
„ mr our faids Lords, to pay the price of the ſaids fruits, at the rates and quantities 
i then? libelled, conform to the laws and daily practick of this our realm, &c.” Ac- 


1 ording to juſtice, Sc. 5 5 
of th I. The proper exceptions againſt this action, are, 1. That the rent was paid. 
noble. That at the time of intenting the cauſe, there remained ſufficient fruits upon 
in ade ground, for payment of the rent, in whole or in part; but not that there 
hae ere other goods upon the ground, ſufficient for payment of the rent; for to 
1ltocl dis it will be relevant to reply, that the other goods on the ground, were ne- 
; but ſary for the ſtocking and labour ing of the ground, and therefore the landlord 
ſtitz not obliged to waſte the ground, but might purſue the intromitters with the 
(wins 3. Another exception is, that the defender intromitted by buying in pu- 
e ter lick market, at leaſt, acquired from thoſe who ſo bought. 4. The goods in 
ac eltion, were poinded by letters for poinding the ground, which is a prefer- 
abe right: for if ſuch poinders were not ſecure, they could not ſafely appriſe 
at tit 3 | e ſo 
on tit £ | | | 


rounh er above, I, 13. 15, and 2gth March 1639, Hay. 


042 Inſtitutions of the law -of- Scotland. ; "Book iv 
ſo much of the land, as would be ſufficient for the remainder 25 18 "= | 
in queſtion were reſtored to the poſſeſſors, before intenting of the G. Ki Bool 
VII. The action againſt intromitters with invectf et iilata, for houſe "IG 

fers little from the former ; and the proper exceptions are ch the meg 8 


ſit. 
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Actions poſſeſſory in ge 2 ² 
e Yry in general, and removing in ſpeci], 


VV 
1. the method propoſed) actions in ſudicio fofſefſorio Which differ fan cot ſeve 
former, mainly in this, that actions petitory. proceed. up r e e its a p. 
compleat in itſelf, at leaſt prior and preferable to any right of the Is "al differs n 

years CO 


albeit ſometimes poſſeſſion be requiſite to accompliſh the right (as in bz 
ments the right is not compleat without beladen) 3 e 


petitory. But the poſſeſſory actions are. ſuch, as need not debate the point d 2 
right, but muſt continue poſſeſſion, as it was at the intedting of ah Point q v. B 
Theſe actions are like the interdict in the Roman law, uri peſhdetis; v dune moſt be 
eee On CE 
p is continued, until the point of right be determined, and what: to anot 
enjoyed medio temfore, is ſecure ; until the obtainer thereof be put - mala called, 
by a better right, either by way of reduction, declarator, or in com eien —_ 
many rights, where there is a neceflity to allow all parties, to deg 1 the a 
reaſons of preference, as in a reduction. SR EE Kor aur tte wongſt 
5 II. Theſe poſſeſſory actions are of two ſorts. Some require a ſpecial title i Wo put 
. Writ, not for probation of the 1 ight, but for conſtitution of it, which” there | fears, 
mult be libelled and inſtructed: others proceed. upon ſole poſſeſſion, and re 1 1 
the production of no title in writ. Of the former ſort are actions for male n. 8 
duties, actions for removing, actions aga nſt Selen: ee (on erbally 
reloge dee 29 ph, Switae,- end nuagon trondfion': others mn en 
r aN ejection, Seb and eee in . of rae: tenen . 
III. The diſtinction of the petitory and poſſeſſory judgments, as to lands anf oo 
other heritage by infeftment, ariſeth from the feudal cuſtoms of this kingdon WW: 50 
where there are many ſubaltern infeftments of the ſame heritage, and every pu a6 
"0 keeps in their own hands their own right; ſo that, if the proprietor were ( fs 
liged) to inſtru his progreſs, by inſiſting for mails and duties, or by recoverinf om 
the natural poſſeſſion by removing of tenants and poſſeſſors, his right would 0 1 
very lame and ineffectual, if any perſon ſhould produce a prior right, or the pofe on 
. ors ſhould lay they poſſeſs in the right of another, who had a prior right; . 425 
that the proprietar behoved to found upon all his ſuperior's rights prior to H 4 
right, whereupon the defence were founded, which are not in his hand, and of 
had no title to get them into his hand, but by an incident diligence, if the po = 
prietar poſſeſſing might be excluded by any right prior to his own infeftmen . 
For remedy of which inconveniencies, our law hath wiſely introduced this It — 
medy of a poſſeſſory judgment, whereby proprietars of lands and other herites man 
: purſuing for rents or removing, or defending their preſent-poſſeſſion; need allecge ua haf 
and inſttuct no further, than ſeven years law ful and uninterrupted poſſeſſion. 1 77 
virtue of an infeftment; whereby they do not only ſecure the profits they Ede 8 6 
2 wy _. fide bee but may continue to enjoy-the-future profits, eil the Ss x 
3 e production of a better right, by way of reducti Warnin 
IV. The moſt ordinary poſſeſſory action is, for mails and duties ; whereby l 
rents and profits are claimed, as a yearly rent payable at one or more terms. Les 
* dee a 


purſuer in this action doth ordinarily produce no more but his ſeiſin, againſt 
| | | | nam 
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as that have acknowledged him, and have no other right ſufficient to defend 
den: but if any other compear to defend them, and produce an infeftment, 
s en will not be ſufficient; and therefore, when any ſuch title is ſuſpected, 
1 pocſuer [ould more prudently libel upon infeftments of ſeven years ſtanding 
6 \inſelf, his predeceſſors or authors; for an apparent heir may continue his 
-edeceſſor's poſſeſſion, upon production of his predeceſſor's infeftment. 
his action for mails and duties, may either be petitory or poſſeſſory. It is 
vitory, when the purſuer founds not upon a courſe of poſſeſſion, but upon a 
lle loffcient to attain poſſeſſion, and in that way it hath been handled before, ib. 
4. tt, 22. But if the proprietar, his predeceſſors or authors, have been ſeven 
ars in pofſe lion before the years purſued for immediately; at leaſt, there hath 
ui ſeven years inter vee ned, ſince he or they were in poſſeſſion ſeven years; then 
b a poſfeſſory action, whereof the tenor needs not be expreſſed, becauſe it 
ers nothing from the petitory action, but that the title is libelled, and ſeven 
rs continuance of poſſeſſion, by virtue of it; and it is often purſued ſimply by 
qrodudtion of the purſuer's ſeifin ; and if a contradictor appear, the privilege of 
the polſeſſory judgment 1s replied upon. 5 
F. But removing is an action, by which not only the tenants and poſſeſſors 
muſt be called; but if they be tenants and poſſeſſors who have paid mail and duty 
another as their maſter, the action will not be effectual until that maſter be 
called, if he have had a law ful. poſſeſſion, by uplifting of mails and duties by in- 
ſetment, or by a tack, whereof there were terms to run. Therefore, removing 
being more frequently purſued, as a poſſeſſory action; it was not treated of a- 
mongſt petitory actions, but was reſerved to this place. And albeit it may be 
alſo purſued as a petitory action, againſt any who hath not been in poſſeſſion ſeven 
jars, by virtue of any infeftment or tack unexpired ; yet the tenor in both 
OO. Gs GE „ 
VI. Removing in Scotland, antiently was thus. The maſter of the ground did 
rerbally intimate to the tenant, to remove at the next Whitſunday, after expiry 
of his tack; and at the ſecond lawful day after Whitſunday, he expelled the 
tenant revi manu, without ſentence ©; and thus it was till the 39th act Parl. 
1555. preſcribed the order of removing thus: © Lawful warning being made 
* forty days before Whitſuncay, to the tenant ; and on the ground of the lands, 
* leaving a copy of the precept of warning and executions thereupon ; and the 
« precept of warning being read at the pariſh kirk where the lands lay, upon 
* Sabbath day in the forenoon, the time of preaching or prayers,” which 
cuſtom hath interpreted to be at the diſſolution of the firſt preaching, or at the 
ime when it uſes to be diſſolved, if there be no preaching, * and a copy left 
* afixt upon the moſt patent door of the kirk ; upon this, action for removing 
* 1s competent, on ſix days. Put if the party warned compear, and ſhows no- 
4 thing, but offers to improve the indorſation ; in that caſe, he ſhall not be heard 
m judgment, but if he find ſufficient caution to the warner inſtantly, that if he 
prove not his alledgeance being found relevant, the profits, damage and intereſt, 
* that the warners or others having intereſt, have ſuſtained, or ſhall ſuſtain, be 
* the delay of the foreſaid alledgeance, ſhall be refounded.” Fe 1 
VII. This ſtatute is ſtill in vigour, but becauſe Whitſunday was a mutable term, 
ſunning oft times far in ſummer, whereby the removing tenants did eat meadows, 
nd haining ; therefore the fifteenth day of May, is now the term of removing, 
aq 39. Parl. 1690 *. Whatever the term of removing be, the warning mult 
be forty days before the ſame term, vi. Whitſunday, (and albeit tenants or their 
maſters being out of the country, muſt be ſummoned on threeſcore days, yet the 
Varning needs only be upon forty days) becauſe the ſame term is the competent 
| term 


; See a method of removing without warning introduced by act of Sederunt 4th December 175 6. 
ve above, II. 9. 39s | 
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gecondly, That the defender is tenant to another, who is his maſter by a ſuf- 
rent title to defend the poſſeſſion, by payment of mails and duties to the ſaid 
maſter, who was not warned. This exception 1s not merely dilatory, as only 
excluſive of the inſtance by this ſummons, but 1s excluſive of any ſummons for 
"moving at this term and therefore it ought to have a term for proving, al- 
by there were NO other defence, in which it differs from the former exception: 
ar tho" the tenant s maſter were not called, yet if he were warned, a neo 
ummons would remove the tenant at the ſame term. And tho this reply hath 
been ſuſtained againſt this defence, that the purtuer has reduced the right of 
the perſon whom the tenant pretends to be his maſter, yet the tenant js not ob- 
Iged to diſpute his maſter s right, when he is not called: but it would be 
elcvant againſt the exception of not warning that perſon, that warrant be grant- 
ed to cite him, for proving of the reply. But the production of the decreet b in- 
nter, without calling the maſter, ought not to remove the tenant. 

Thirdly, Another exception againſt removing, is upon preſcription by act 82. 
Pl. 1579, bearing, *'that all actions of removing be purſued within three 
« years after the warning, with certification, that the warner ſhall never be heard 
« thereafter, to purſue the ſame upon that warning.” Or, tho' the action begin 
within the three years, yet it muſt be renewed, according to Parl. 1669, cop. 9. 
whereby it preſcribes in ten years, if it be not wakened every five years *, 
Fourthly, Another defence is, the purſuer's paſſing from the warning ex- 
preſsly or directly, or by deeds importing the ſame; as by taking of rent before 
the hand, or for terms after the warning ; or by requiring or accepting ſervices 


nant, whereby his wife and bairns cannot be removed for the year thereafter. 


importing a right to the tenant or his maiter, to retain or attain the poſſeſſion ; 

which is not relevant againſt fingular ſucceſſors, f 7 . 
dixthly, Another exception is, that the defender poſſeſſeth the lands in queſti- 

on pro indiviſo with other lands. But this is not relevant ggainſt removing 


ſelfon, and be liable to the leſſer for its ſhare. So likewiſe, if a poſſeſſor by vir- 


and another put in his place, or the maſter of the ground may poſſeſs the 
lame, E „„ JJ 8 15 

Seventhly, This is alſo an exception, that the defender or his maſter hath the 
pririlege of a poſſeſſory judgment, by virtue of a valid right, capable thereof, 


ance of its being clandeſtine, or having a vicious entry. But it will be elided by- 
the reply of interruption, either by intermiſſion of poſſeſſion, or by proceſs of re- 
moving, or of mails and duties. But if the action be not poſſeſſory, that the 


af a competent title; the defender's poſſeſſion, tho it be not for ſeven years, will 
jet defend him till the purſuer's right be declared, or the defender's reduced: 
et if the purſuer had been in poſſeſſion by a competent title, for ſeven years, albeit 
not immediately before the warning, it will be ſufficient for removing the defender, 
unleſs, after the purſuer's ſeven years, he hath poſſeſſed peaceably for ſeven years, 

| 8 A __ otherwiſe 


* This act 9. P. 1669, is thus explained by c. 14. P. 1685, that ſuch actions ſhall preſcribe in five years, if 
id vakened within that time. | : | 1 | 
It, F. for. 


rt. XXVI. Actions poſſeſſory,&c. and removing, &c. G4 


or preſents expreſsly due by the tack, or by taking the herizeld of a defunct te- 


Fifthly, Another defence is, upon any perſonal obligement, or incompleat right, 


ſom any ſubject, whereof there are daily profits divifible, as a coal-heugh, or 
fling. Neither is it relevant for a liferenter on her terce, againſt the fiar of an 
ndiviſible tenement : for there the greateſt intereſt muſt carry the natural poſ- 


ue of a right coming in pari paſſu with another greater right, (as is now frequent 
by concurring adjudications) or if a tenement have ſeveral tenants poſſeſſed 
pro indiviſo, and having different houſes, any of theſe tenants may be removed, 
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cndeſcended on, and ſeven years poſſeſſion by virtue thereof, in the perſon of 
the deſender, his predeceſſors or authors. This will not be elided by an alledge- 
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purſuer, his predeceſſors or authors, have been ſeven years in poſſeſſion, by virtue 
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646 Iſtitutiens of the law of Scotland. Bock I. 


otherwiſe his ſhorter poſſeſſion will not defend him againſt the prior ſeve 
poſſeſſion, being in prſſeſſorro. 1 
Eightly, The laſt defence againſt removing, is obedience, that the defen 
removed at the term, conform to the warning, and left the tenement void. 
delivered the void poſſeſſion to the purſuer, or at leaſt offered the ſame. du; by - p 
is not relevant that the tenant left the poſſeſſion void and red, if before he os tom 
ed the ſame, any other entered in his vice, or if any that was in his family A: 0 p 
tinued to poſſeſs, or if he did net remove his cottars who require no Particuta! Ef 
warning. . | 1 
XI. None of all thefe defences, not being inſtantly verified, are competent, uni 3 
caution be found for the profits, and the warner's damage and intereſt, 6 ea 0 70 0 
defender ſuccumb; as is provided in the foreſaid ſtatute, i * 
XII. It is not a relevant defence againſt the removing, that it is purſued he. by c 80 
fore the term, if it be after the warning: for tho' in perſonal obligements, aq. "(fo 
ons be not competent before the term, yet removings have been fo ſuſtaineg Po he 
and juſtly; becauſe, if the ground be not red at the term, the intrant tenant bi a2 
can have no acceſs, and fo may proteſt to be free, and the land will be le Ws 
waſte. e N a 
XIII. Albeit removings be in the roll of cauſes that are ſummarily diſcuſſed; = 
yet the term falling in the vacance, this great inconveniency follows, that the ned bal 
warning cannot be made effectual at the term: and therefore warning may be dn is ir 
made in the beginning of January, that the removing may be diſcufled before the MM has th 
end of February. 0 V f coomsdeti 
XIV. There is another kind of removing, which is called ſummary, in diſtindi. | 


Tit 
ea, tho! 
fein {C 


der hach XV.“ 


n Years 


3 bd | b XVII 
on from the former folemn removing by warning. Summary removing without fence, v 
neceſſity of warning, is competent in ſeveral cates: 1. By the nature of the po. Mord at 
icfſion, which if it be vicious, violent or clandeſtine, removing is competent a MW:-novin 
any time without warning, as againſt thoſe who ſucceed in the vice of perſon K we 
removed, whether they remove by conſent or by proceſs; for their entry is V eated i 
intruſion; and all others that ſo enter may be ſummarily removed; much mot ee conf 
thoſe who enter by ejection of the natural poſſeſſor; and all who poſſeſs precari- : 
ouſly, may be ſo removed. Yea, if any have entered in poſſeſſion and have never] 
paid mail and duty to any, albeit the poſſeſſion was altogether void and deſett. 
ed, fo that the poſſeſſor will not be liable as an intruder, yet he may be {umm 
rily removed: thus the bairns, ſervants, or others that were in family with fe. 
moved tenants and others; or thoſe who were in family, or ſervants, or cotta 
to liferenters, in what was in the liferenter's natural poſſeſſion, may be ſumma: 
— w . 7 ”— Ole 
_ Secondly, Summary removing is competent ex patio, even againſt tenants, A 
by their tack they be obliged to remove at the iſh thereof, without warning. Bu citation 
if they be not removed preciſely at that time, by an antecedent charge of hon to 
ing, they are underſtood to be continued by tacit relocation; and therefore mul" hich « 
be warned ere they can be removes. - tent, c 
Thirdly, Thoſe who diſpone lands or other hereditaments, with an oblige tener 
ment to enter the acquirer in poſſeſion, may at that time be ſummarily (MW bereir 
moved. But if there be only a diſpoſition, with an obligement to infeft, ung tl 
though there be expreſſed a term of entry, which gives acceſs for mails and di eon, 
ties, and implies a tacit obligation to remove; yet the diſponers not removing which 
will not infer violent profits ; nor is there reaſon to remove him from his natural upor 
poſicfſion, without warning; at leaſt, he will only be decerned to remove at be II. M 
next Whitſunday, without violent profits; and much more, if the purſuer's 1 22 
be but appriſing or adjudication, Whether with charge, or with infeſtment ; d reg 
theſe are but legal diſpoſitions, and ought not to remove the debtor dumme 
. rt ; | | | 't 
| | | | " The 
This is altered by act of Sederunt, Dec. 4. 1756, whereby it is declared lawful to charge the tenant vi = 


horning on ſuch a tack, forty days before any Whitlunday after the tack is expired, and the ſheriff may ther 
eject him ſix days after the term, 2 | 


I. XXVII. Moleſtation. © 647 


, though he be warned, the Lords may reſtrict the appriſer or adjudger's poſ- 
- to his annualrent, being within the legal, Parl. 1661, cap. 62. 


con 


* XV. There may be an objection made againſt what hath been ſaid of removing. 
ds the priilege of a poſſeſſory judgment; that a poſſeſſory judgment hath been 
N ” atomed only to be made uſe of, in way of defence, fo that any having a prior 


feht, may remove 2 poſſeſſor having but a poſterior right, without neceſſity for 
he purſuer to alledge any poſſeſſion. It is true, that any infeftment may remove 
4 naked poſſeſſor, but cannot remove a poſſeſſor by infeftment, though poſterior, 
ne the purſuer inſtruct his right immediately, or by progreſs from the King; 
orgt leaſt, that it is perfected by preſcription, or that it hath continued in poſ- 
Mon for ſeven years, and fo hath the privilege of a poſſeſſory judgment, where- 
ty the poſſeſſion muſt be continued; unleſs the defender, who is actually in 


x. WM fon, have acquired a poſſeſſory judgment; which will defend, though the 
u. poſſeti10n be poſterior to the other, if it hath had ſeven years peaccable poſſeſſi- 
ed, on without interruption : for any man may infeft another, which will not give 
ant don againſt a poſſeſſor infeft, unleſs a progreſs be ſhown from the King, or 
lf dom a common author to the purſuer and defender, whoſe right neither party can 


quarrel : and even, in that cafe, the purſuer muſt inſtruct, that his, or his au- 
tors right was once cled with poſſeſſion, otherwiſe it is underſtood as a conti- 
que bale infeftment, holden of the common author, which cannot exclude him 
that is in actual poſſeſſion, though his infeftment be of the ſame kind; becauſe 
it has the advantage of poſſeſſion *. But this will be further cleared in the title 


ed; 
the 
be 
the 
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Competition. 


c. VII. If, in removings, there be any defect in the order, or any probable de- 
out WM fence, whereby the defender appears not to be in mal fide, or litigious; the 
poſ. Lords are accuſtomed to decern in the removing, only to have effect at the next 
aß emoring term after the ſentence. | ad pe 5a 
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It were proper here to treat of violent profits. But it is more proper to be 


ae conſequent, as well as from removing, unleſs the purſuer have ſet the land. 


IE a 
Muaoleſtation. 


— 


Mb deſtation * is a poſſeſſory action, having the like requiſites as removing. 


ts, l And though the name in the vulgar acceptation, might comprehend mo- 
bu ſtation in moveable goods, as well as in heritage; yet as a law-term, it relates 

hom to conterminous tenements, where ſome part or pertinent is controverted, to 
mu hich of the two it pertains, or if it be common to both. And fo it is compe- 


tent, chiefly in rural tenements; though it may alſo, and doth ſometimes occur 


blige tenements in towns, where there are gardens, or cloſſes, or waſte ground, 


ly roi berein either party may claim right, and attempt to labour or ſow, or to throw 
t, ang thereon. In this action, as well as in removing, there muſt both be poſ- 
d du (flion, and a ſufficient title of that poſſeſſion; whereas ejection and intruſion, 
dung vic are alſo poſſeſſory actions, require the production of no title, but are found- 
aturtigged upon mere poſſeſſion. 1 . LO 
at the II. Moleſtation is almoſt the ſame with that action in the Roman law, finium 


' tile 
t; {0 
| arily 
yeh 


unde um. And by this the marches of adjacent tenements were determined 
nd regulated; yea, and not only were the parts and marches of either tenement 
HATED, declared ; 


The diſtinQion of baſe and publick infeſtments, is now taken away by act 13. P. 1693. See below, ap- 


\nt wil Ffndix, No. 2. 
gerede dee above, : i 9. 28. 


treated in an action by itſelf, after ejection and intruſion, whence violent profits 
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declared; but they were ſo regulated, that if they might be better o 
exchange of parts, which reached into either tenement, or whereby th 
be a more defencible march, it was acco:dingly ordered: and it were 
concluſion in our moleſtations, which 1s already ordered by the act 3 
1586, for incloſing upon marches. TH „ 
III. Regulating of marches may be by perambulation, for preventing of | 
leſtation ; which is by a Brieve of the chancery yet in vigour, which naflch. | 
courſe, and is the moſt proper remedy, whether there be moleſtat 9 
tion, or not; yet the Lords of Seſſion are authorized by 42. Parl. 1 587, to 0 
der moleſtations upon complaint made to them, conform to an act of Sed J 
of their own, then ratified in Parliament, bearing, “ That they were mich | 
* dered in expedition of other weighty cauſes, by complaints of moleſtation 
þ 


rdered hy 
a very Ju | 


9. of Par 


* which cannot be ſo conveniently determined as upon the ground. And there4 


« fore it is ſtatute, That whenſoever any party ſhall mean themſelves Þ.the Lords 
© upon troublance or moleſtation, committed upon properties or commonties; the 
“ Lords, by their deliverance, ſhall direct letters, ordaining the inferior judpegd 
te upon fifteen days warning. Whereupon the defences of parties ſhall be ff 
« diſcuſſed, where the judges uſes to fit, or where the Lords appoint: and after 
the production of the parties rights, conſiſting in writ ; the judges. ſhall put 
ee being landed men, having four ploughs of land, or three hundred merks 9 
lands lie, or the next adjacent pariſhes. And if there be mutual moleſtations; 
then before litiſconteſtation, the witneſſes on both ſhall be remitted to the in- 
*« queſt, who ſhall viſit the ground, and examine the witneſſes, and return their 
report. And the judge-orainary, or other judge delegate upon ſuſpicion of 
„ him, ſhall, at acceptation of their commiſſion, make faith to miniſter juſtice 
© duly, and that they have not taken, nor ſhall take reward, profit or good deedl 
« from any of the parties, nor have made, nor ſhall make any paction or cons 
tract with any of them, for any certain ſum before the plea be intented, of 
during the dependence thereof. And in caſe of mutual moleſtations, the 

« qual half of the aſſize ſhall be taken of the perſons ſummoned for either ol 
*© the parties. And if there be any wanting, the judge ſhall ſupply them, « 

landed men, or famous and honeſt yeomen, and the odd man ſhall be choſen 
« by cavel or lot. And if the judge-ordinary be ſuſpect, or if the lands bel 


ce 


divers Juriſdictions ; the Lords ſhall name judges by commiſſion. And in caig 


of error by the inqueſt, they are puniſhable fæna temere furantium ſuper ul 
ſam. After the verdict of the inqueſt, the judge-ordinary or delegate is to git 
his decreet. There is only exception of moleſtations for, or againſt the mem- 
* bers of the College of Juſtice, who ſhall uſe their privilege to purſue betore 
the Lords, or other judges-ordinary as was formerly accuſtomed.” 5 
IV. This act determines nothing of the election of the inqueſt, except in mi- 
tual moleſtations. So that, in other caſes, the purſuer hath too great advantage 
having the power or influence of citing all the perſons for the inquelt, out“ 


which the judge muſt name the whole inqueſt, being qualified as aforeſaid: and 


therefore the Lords ought to give ſo long a term, and io many days for citatiol, 
that both parties may have mutual actious of moleſt..tion; and they ought to ge 
injunctions to the director of the chancery to give the like time. | 
V. Albeit there be an exception of the actions of moleſtation of the member 
of the College of Juſtice, that the ſame may be before the Lords ; yet that ougl 
to be extended no further, than to the making litiſconteſtation, and decreet 3 by 
the probation ſhould be by an inqueſt and commiſſion direct for that effect, which 
may be in the vacance ; ſeeing their privilege is founded on their attendance 

the Seſſion. Cn 5 8 
| vii 


ion and conten 


ordinary, to take cognition therein, upon ſummons or precepts to be direc: 


the points probable by witneſſes, to the knowledge of an inqueſt, the moſt pai 


« yearly rent unredeemabie, and all the inqueſt {hall be of the pariſh where 
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VI. In this action, whoſoever firſt provokes to judgment, is purſuer, and the 
ther is defender But where there are mutual actions, either party may inſiſt. 
g VII. it bath been variouſly decided, whether the ſuperior of either, or both 
irties ought to be called in moleſtations. But the caſe is not alike in all infeft- 
ments: for in ward-holidings, the Intereſt of the ſuperior is far greater than in 
ther holdings, not only for his caſualties, but for the ordinary cauſe of return- 
ing of the property by recognition, upon alienation of the major part; and ſee- 
ing parts of either tenement may be adjudged to the other, it 1s juſt in ward- 
holdings, that the ſuperior ſhould concur or be called, but not other ſuperiors. 
VIII. The tenor and nature of brieves of perambulation are explained before, 
lib, 4. lit. 2. ordinary actions, &c. The ſummons of moleſtation may be thus: 
« Our will is, and We charge you, That ye lawfully ſummon B, heritor, wad- 
« ſetter, Tr liferenter of the lands of ———and tenants and poſſeſſors there- 
« of, to compear before the Lords of our Council and Seſſion, &c. To anſwer 
« at the inſtance of A heritor, liferenter, or wadſetter of the lands of- as 
being moleſted and troubled in the poſſeſſion of the ſaids lands by the ſaid B, 
« of by the tenants and poſſeſſors of the ſaid B, his ſaids lands of —— at the 
« leaſt, who may be troubled or moleſted therein, by reaſon of the unclearneſs 
« of the marches. and poſſeſſion thereof; That is to ſay, The faid defender, to 
« hear and ſee letters direct to the judge-ordinary, where the lands lie, or other 
« judges delegate, to take cognition, and to determine the marches and poſſeſſi- 
« on of the ſaids lands, conform to the act of Parliament made anent the order 


gc.“ According to juſtice, &c. 


and yet immemorial poſſeſſion altering the ſame, will be a relevant reply. 


TI TI ann 
Ejection and Intruſion. 


THESE two actions are here joined, becauſe they differ in very little, ſave 

in this, That eietion is by ſome kind of violence, when the poſſeſſor of 
lands or other tenements, or his family, ſervants, or goods on the ground are diſ- 
pofleſt, and turned away, or not ſuffered to enjoy the benefit of the ground, ſo 


that the ground is not void. But intruſion is, when, though there be neither fa- 


+ 


or paſturing, and is not preſumed to be relinquiſhed l. by 

II. Theſe actions require no active title to be produced or proved, but only 
of each perſon in their poſſeſſions, not to be put therefrom, but by their own 
conſent, or order of law, yea, though the poſſeſſion itſelf had been violent, or 
clandeſtine, it will not warrant a diſpoſſeſſion any other way: for though, in ſome 
Caſes, there be compenſation in crimes, yet not in this, becauſe it is the chief ba- 
ls of the publick peace. But there muſt be libelled and proved natural poſſeſſion, 
dwelling, labouring or paſturing, to have been recently before intruſion, or to 
we been at the time of the ejection. Interverting of the landlord's poſſeſſion, 
by payment of mails and duties, will not be a title for thete actions, but both the 
ant paying will remain liable, though it inſer double payment, and the intro- 
mitter will likewiſe be liable for payment. - | 

III. It hath been commonly held, that ejection is not competent to the maſter 
ot the ground, when his tenant is ejected, But in this, the caſe mult be diſtin— 


8 B | | guiſhed, 


ut 0 
and 
tion, 


See above, I 9. 25.— 27. 


« of cognition in caſes of moleſtation, laws and daily practick of this our realm, 


IX. The only proper defence, is upon a prior cognition, or bounding charter ; 


mily, ſervant, nor ſtock of goods upon the ground, yet the poſſeſſion is detained. 
ane, the natural poſſeſſion having been lately before, by dwelling, labouring, 


poſſeſſion. For one of the firſt principles of government, is, the preſervation 
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© maſterfully ejecting the purſuer, his family, tenants, cottars, goods and gear, and 


violent and maſterful poſſeſſion, by the ſpace of That is to ſay, the ſaid de. 
« fender to hear and ſee the premiſſes verified and proved; and being ſo verified 


the ejection, till the purſuer be re- poſſeſſed; with the other damages ariſng 
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guiſhed, that the tenant will have the benefit of the violent profits ; but there 
no reaſon to exclude the maſter of the ground to purſue the ejection, a8 to 5 i 
ſeſſion, and the ordinary profits; and albeit his tenant would not inſiſt, yet h 


maſter may uſe his name for theſe effects. 


Tit, 


1 providi 
10 alter tl 
ofter the! 


IV. Ejection is not only competent to the party ejected, but if he die, 1 Hog : 
competent to his wife and bairns, without repreſenting him by entering "FM Þ verified 
executors ; ſeeing poſſeſſion is only in the queſtion, which is continued with tho ; ring, 
to whom the right would befal x. | 2 ad 

V. The tenor of a ſummons of ejection may be thus; © Our will is, and We Fre N 


e charge you, that ye lawfully ſummon B, to compear, Sc. To anſwer at the 
e inſtance of A, for the defender his wrongous, violent and maſterful coming h 
„ himſelf, his ſervants, complices and others in his name, of his cauſing, eng. 
« ing, hounding out, command, reſet, aſſiſtance, or ratihabition, upqq the__| 
« day of, &c. to the lands of —— pertaining to the purſuer, at leaſt, in his pol. 
« ſeſſion, by labouring of the ſame, and paſturing of his goods thereupon, an 
e by other deeds of poſſeſſion : and then and there wrongouſly, violently and 


conventiO 
enter in F 
he made 5 
which ha 
Fen dns, 
he {ufficic 
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ther do t 


« intruding himſelf in the poſſeſſion of the ſame, by himſelf and others as afore. 
* ſaid; and allo violently and maſterfully continuing and maintaining the fail 


« and proved, To hear and fee himſelf decerned by decreet of our faids Lords, th 
4 repone and reſtore the complainer, his tenants, cottars, and ſervants, to the] 
poſſeſſion of the ſaids lands, in the ſame ſtate and condition they were in, the 
time of the foreſaid ejection: and to make payment of the violent profits ſince 


40 


cc 


from the ejection. And alſo to hear and ſee himſelf decerned to deſiſt and 


ee ceaſe from troubling the purſuer therein, in any time thereafter, otherwiſ IT 
than by due order of law. Conform to the laws and daily practique of thi * 
« our realms, Cc. According to juſtice, c.“ ” Sr e the title 
VI. The ſummons of intruſion differs only from that of ejection, in this, That ther can 
the intruder did wrongouſly enter in the poſſeſſion of the lands, and violently and nolent p 
maſterfully detains the ſame, by himſelf, his complices, and others, Cc. as in the WW the r. 
former ſummons. . VVV : _ Curſe o 
VII. The proper defences againſt theſe actions, are, 1. That the defender fe- mult be 
ſtored the ground, and relinquiſhed the poſſeſſion, within twenty four hours tecauſe 
after the intruſion or ejection; which will aſſoilzie from the ſame, but not iron eng 
the expences and damages ſuſtained thereby, wherein the purſuer will have bl be 
oath in litem. 2. That the defender entered the poſſeſſion, by authority of! I, V 
competent judge. 3. That the defender entered in poſſeſſion by conſent of the enge 
purſuer or others, who were in lawful poſſeſſion of the lands; which will not ny the 
be ſuſtained, unleſs a more pregnant evidence of that conſent be condeſcended He by 
on, than the acts of violence which ſhall be condeſcended on by the purſucr; lie expe 
ſuch as delivering of keys, removing of goods, renunciation of poſſeſſion ſub- WP" thei 
ſcribed by the renouncer. But if the condeſcendences be not evidently more p'c;- ll wy 
nant, and witneſſes offered of greater fame and faith, the Lords will ex 1 i Bous 
admit witneſſes of equal number, to be adduced by either party, to be examined, ner 
on*theſe points, viz. who were preſent at the entry of the poſſeſſion ?. And whit 3 
way it was entered? To the effect that if other perſons were preſent, which nei E 
ther party adduce, the Lords may ordain them to be cited, as witneſſes moſt u- E nol 
ſuſpect, if they be not in degrees defendent to one or other of the parties; ti 7 
upon the whole teſtimonies the Lords may determine. 4. Another defence! * 
ne particular preſcription by act 8 1. Parl. 1579, bearing, That all action BF. ** 1 
fſpuilzies, ejection and others of that nature (which comprehends intrubon) as 
«© be purſued before the ordinary judge, within three years after commit; ce in 
* thereof; otherways, the purſuer's alledged hurt never to be heard therealte Tis 


cc Providing 
n See above, III. 5. 2. 
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« Providing this act extend not to minors, but to be purſued within three years 
« after the ir perfect age.” Yet cuſtom hath allowed to inſiſt in the action, even 
1 theſe rare for reſtoring the poſſeſſion, and the ordinary rents; but not 
Ment Pronts. | 

— N05 defence will be admitted againſt theſe actions, without it be inſtant- 
yerified ; unleſs caution be found the firſt diet of litiſconteſtation, as in re- 
woring, Parl. 1594+ Cap. 221. But cuſtom hath required caution to be found, 
tefore acts of litifconteſtation be extracted. . 


x. No diſpoſition or obligment to poſſeſs, expreſs or implied in diſpoſitions 


We : : 353 ; 

the conventional or legal, will be relevant againſt ejection; unleſs it bear a warrant to 
er in poſſeſſion ſummarily : and even then, it will not be ſufficient, if reßſtance 
nd. Wi: made : for it will not import to alledge, Fruſtra petis quod mox es reſtiturus, 


cc hath many exceptions, and will be elided, becauſe ſpoliatus ante omnia re- 


ol. undi, which hath no exception; ſave ratification of the poſſeſſion. Vet theſe will 
and e ſufficient defences againſt intruſion, Where the poſſeſſion, though not deſerted 
and Wooly, was yet deſerted as to corporal poſſeſſion; ſo that here the defender may 
an etend upon obligements to poſſeſs; or upon voluntary diſpoſitions, having preſent 
re. ear, expreſſed or implied. But a defence will not be ſuſtained, upon appriſing 
fal or achudication, there being a power reſerved to the Lords to reſtrict theſe; nei- 
de. tber do they contain any warrant for ſummary poſſeſſion. 

fa LO Os, 

„ (0 

* T-1-T_ L-E- A. 

fn | Actions for Violent Profits. 

wiſe WITH theſe actions of ejection, &c. there are ſometimes added clauſes for 
this] violent profits, which is not ſo regular: for the decreet of repoſſeſſion is 


he title for the violent profits, which therefore ſhould be expede before the o- 
ther can be. inſiſted in: yet a diſtin proceſs may be carried on therewith for the 
wolent profits, to be inſiſted on immediately, and not to begin thereafter and go 


curſe of the roll, than before. And where theſe are not diſtinct proceſſes, there 


cauſe violent profits ariſe not only from intruſion and ejection, but from re- 
moving and ſucceeding in the vice, which is a kind of intruſion ; therefore they 
all be here conſidered as they are inſiſted for in a ſeveral aftion. 

II. Violent profits are ſo called, becauſe they ariſe from violent attaining or re- 
lining of poſſeſſion, and are partly pertecutory, partly penal, comprehending not 
my the ordinary profits of a tenement, which it would be worth, as a conſtant 


ded ent, but ſuch profits as the greateſt induſtry could procure, allowing nothing for 
ner; e cxpence of the labour: for he that ſets theſe violent poſſeſſors at work muſt 
ſub⸗ their charges n. „ : 


reg Il. The extent of violent profits hath not been fully determined. It is true, 


fic n touſe-rails, the double mail is ordinarily ſuſtained for the violent profits. 
| , 1+! . | i | 

ned fer is it oft controverted, whether the tack-duty, or uſe of payment accu- 
vhat med, be the full rent that the tenements might yield as a conſtant duty: but 


ne'- rbeinly, if the eaſe were conſiderable, the double of the full rent would make 
© violent profits, otherwiſe the penalty would be very unequal : for ſometimes 


that cuſes are ſet too high, upon ſpecial conſiderations of the fancy and pleaſure of 
ce eker, and ſometimes too low. But the violent profits of other tenements are 
ns och more unclear, eſpecially of lands, where there is reaſon that he, who is 
Gon) BEET by violence, ſhould have his oath i litem as much, if not more, in vio- 
unge in lands than in moveables, if he depone what he eſteems the true rent of 
ate, the 


See above, II, 9. 44. 


to the roll. And there is the more reaſon to admit the conjunction, ſince the 


muſt be a new diſpute, and new terms taken to prove the violent profits. But 
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„„on doth not exclude wrongous intromiſſion : ſo that albeit the act of Parlia- 
0 bear, that the purſuer ſhall inſiſt within three years after the ſpuilzie, other- 
0 the purſuer's alledged hurt never to be heard thereafter ; yet cuſtom hath 
"erpreted it only in relation to ſpuilzie as ſuch, that is, for the violent profits, and 
ct! in litem; but in that proceſs the purſuer may infiſt for reſtitution of the 
' ode, or the ordinary values, which hath not been lo interpreted in ejections, 
wherein none can infiſt on the preſcribed ſummons of ejection, for reſtoring the 
duſelfon ſummarily: yet he may warn the ejector, and inſiſt in a removing or 
mr ot ofſefhon. 1 a 5 
F. This is al ſo peculiar in ſpuilzie, that the exception of lawful poinding hath 
his reply, That the goods poindea were plough-goods, which are not poindable 
de ime of plowing the ground, where any other goods are that may be appri- 
d of poinded, according to the common law, beſides the horſes, oxen or other 


of the other goods were in view, or offered to be brought in view of the meſ- 

„ 3 5 | 

uſue VI. There is alſo a peculiar exception againſt ſpuilzie, that the time of the 
s bonding a party compeared and offered to depone, that the goods were his own, 
dend not the party's againſt whom the letters of poinding were direct; which 


titel oth the meſſenger, as judge in the execution, is allowed by cuſtom to receive: 


br he ought to examine the party upon any pertinent interrogatory proponed 
\ hea by the creditor poinding, or that occurs to himſelf; as, how the goods alledged 
o became bis who claims them? Whether by a natural poſſeſſion, or only by a fi- 
f th nulate poſſeſſion from the debtor, retenta poſſeſſione ? Or whether they were deli- 
of th (ered in truſt, or for the behove of the debtor ? And whether the mutual cauſe 
of diſponing and delivering them by the debtor, was performed? And according- 
em be may proceed or ſtop. But if all points of doubt be ciear by the oath, the 
of th poinder muſt paſs by theſe goods. Or if the wife, bairns, or domeſtick ſervants, 
of him that claims the goods, offer their oath, it will ſtop the poinding ; becauſe 
the owner himſelf could not know the time of the poinding, that he might at- 
tend; and becauſe he might by way of action recover theſe goods, tho' poind- 
ed for another man's debt; whereby the creditor would be at more inconveni- 
ence, And albeit theſe perſons ſhould ſo depone, the creditor would not be ex- 
duded from proving the goods to be his debtor's; becauſe ſuch oaths not be- 


reſumption of property by poſſeſſion; and therefore the deponent muſt clear by 


{um 
poſk 
voc 


cep 


b poſſeſs the ſame, that it may appear if by any alienation from or to the debtor, 
"r if he put them a-graſing to the debtor, or that they ſtrayed upon his ground. 
bat this will not be relevant againſt any execution upon a decreet of poinding 
of the ground, which can go no further than the peſſeſſor's term's mail, a- 


mone 
em jl 
prov 
re 1 


poinding on perſonal debts. See lib. 4. tit. 47. executorials on decrects, $20, 
VII. Wrongous intromiſſion is here joined with ſpuilzie, becauſe it differs not 


nd the violent profits of the ſpuilzied goods, which uſe not to he extended fur- 
mer than to the profits of cattle, and thoſe things which, by their proper ule, 
lender a profit; and ſo corns, or other ſuch goods, have not violent profits; but 
Wen or horſe, though they have not a natural profit by themſelves alone, yet 
they have by their maſters uſing them, in riding or plowing, Sc. But the pro- 


all ac 
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I be had a colourable title, he is ſecure, as to the fruits homd fide conſumed, 

| VIII. Wrongous intromiſſion by the meaning of the term, would ſeem only 

0 be extended, where the entry of the poſſeſſion was by wrong: but though there 
3 C were 


* 


men coods pertaining to the plough, that labours the ground the time of the plowing, 


Ing oaths of verity, could not abſolutely eſtabliſh the right, being againſt the 


his oath, when and how he poſſeſſed the goods he claims, and how he ceafed 


günſt whom, any other whoſe goods was in his poſſeſſion, may recover the 
price from him: for poinding of the ground has much more privilege than 


Ks of* . . | . . . | . . 5 . . | 
om a ſpuilzie, ſave that in a ſpuilzie, reſtitution is craved by the oath zn ſitem, 


p WM, | g 
s Which are merely natural, as of mares, ſheep, goats, &c. are competent, e- 
en where there is no ſpuilzie, in quantum thereby the poſſeſſor was lucratus: but 
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were no injury in the entry, yet fo ſoon as the owner claims his goods, and 4 
are refuſed, the poſſeſſor becomes a wrongous intromitter ; and therefore, h 0 
action, all parties may recover their goods, where there is not another 
title; as if the goods were delivered by location, cuſtody, ſociety, 
which accordingly ought to be libelled as the title of repetition. And th 
there were no wrong in attaining or retaining poſſeſſion ; yet, by a natura 0 


(nec 
truſt, 2 


gation, all men are obliged to reſtore to the owner, that which is his, by th 
general precept of the law ſuum cuique, as well as to permit the owner to nnd 
mit therewith by vindication; this action is competent for recovery of all Poa 
to the true owner, when there 1s no ſpecial title competent for recovery there 

IX. But becauſe moveables paſs from hand to hand, by all titles of aljenaiq 
without writ, and frequently without witneſſes; therefore there is neceſſarily i 
troduced a pra ſumptio juris, that he who is poſſeſſor is proprietor * ; ſo thath 
who would purſue for recovery of the fame, mult exclude the preſumpticn, h 
a ſtronger probation that the goods do not belong to the poſſeſſor, but to f 


purſuer; and therefore he muſt condeſcend and prove, that theſe goods could ng 


paſs from him by alienation, as by donation, ſale, exchange, ſolution, Gc. A, 


1. He may prove by the defender's oath, that he knows the goods are the pur 
ſuers, and did not paſs from him by any alienative title. 2. He may inſtru th 


the goods were ſpuilzied from him, or poinded for another man's debt, or th 
they were ſtolen, robbed, ſtrayed, hired, or that they were the goods of a defunf 
in his poſſeſſion the time of his death, or the like: and ſo theſe grounds muſt 
ſpecially libelled, that the purſuer was in poſſeſſion of the goods in queſtion, an 
that they paſt from bim, not by any alienative title, but by the ways aforeſaid 
and therefore ought to be reſtored with the natural fruits thereof, at the leaf}, i 
fo far as the poſſeſſor, or he who, by fraud, ceaſed to poſſeſs, was profita 
mes J og Cs 
K. Againſt this, it will be a competent exception, that albeit at firſt the good 
did fo paſs from the purſuer, as is libelled, yet he did thereafter recover th 


poſſefſion, and that the defender offer to prove from whom he acquired the ſane 
and is not obiiged to prove any other intermediate author, without prejudice t 
the purſuer to purſue that author, who muſt inſtruct his author, whereby at ll 


though with many proceſſes, and much expence, the purſuer may find out i 
wrongous intromitter, and have damages againſt him for all, if he was in nl 


oo 


FIT LE XXX. 
Actions acceſſory, and ſpecially Tranſumpts. 
18 the third title of this book a, treating of actions generally, according 


* our cuſtoms, there were propoſed ſeveral diſtinctions of actions; and firlt, ti 
of actions declaratory, petitory and poſſeſſory, which now have been expended 


and we are next to come to the diviſion of actions in principal and accelia 
Theſe actions are called acceſſory, which can have no effect alone, but 3s the 
are acceſſory to other actions, which therefore are called principal actions, {ud 
as are all the actions preceeding, 5 5 Ts 


II. The firſt of theſe acceſſory actions, is the action for granting tranſumpt! 


writs, which is alwiſe a medium for other actions, by the writs tranſumed, wad 
are to be uſed, either by way of action or defence. 


III. The riſe of this action is, becauſe oft-times writs are common evident 
ſeveral parties, and have not clauſes of regiſtration, or parties are not willing 
publiſh them by regiſtration; and therefore any concerned muſt purſue the 10 
vers of them to exhibit them, and to hear and ſee tranſumpts thereof rand 4 
delivers 


z See above, II. 1. 42, III. 2. 7. 


See above, IV. 3. 47. 
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d irered, to be made uſe of as authentick writs, having the ſame effect as if they 
dy tl ere regiſtrate. ſl 3 7 Z 55 ; 
pech. This action doth moſt ordinarily ariſe upon obligements to grant tran- 
t, oss, as when a part of any barony or tenement is diſponed in property, wad- 
hou: or lferent; the diſponer retains the evidents, or a part thereof in his own 
l Ki nd, and obliges himſelf to give tranſumpts to the purchaſer. By this he is 


iced to exhibit the writs, to be tranſumed before the Lords, and ſo muſt ſuf- 


= 


) 
) th Evem to remain in the clerk's hands, till doubles thereof be formed, which 


1 | 

od bes the Lords ordain to be collated and ſigned by the clerk of regiſter, or the 
vere incipal clerks of Seſſion, as his deputes. But although there be no expreſs ob- 
mata ement to grant tranſumpts, yet the intereſt in common evidents, is a ſufficient 
ye to cauſe them be produced, to be tranſumed; but a collateral intereſt will 
hat be a ſufficient title, but only when the writs are a part of the purſuer's pro- 
on, Mes of any right, perſonal or real. Leſſer intereſt gives only title for exhibit- 
to hls writs ad deliberandum, or ad probandum ; but will not give ground for a de- 
nd ert of tranſumpt. Yet parties concerned may take inſtruments on the pro- 
18-500, and may crave that the tenor of the writs may be contained in the in- 
e puff ument; which hath not the full effect of a decreet of tranſumpt, for that in- 
ment will only prove againſt the parties who were in the proceſs, and did 

or M oauce theſe writs, and againſt thoſe repreſenting them, but will not prove a- 
ſeſund inst their fingular ſucceſſors; but a decreet of tranſumpt proves as fully as a 


wht h. 
D, an 
reſaid 
aſt, 
rofite 


kcreet of regiſtration, againſt all parties having intereſt ; with this difference, 
hat, in caſe of improbation, the extract of a regiſtrate writ will ſtop certificati- 
n, but not unleſs the writ be regiſtrate in the publick and common regiſters of 
fon, or chancery, if the date of the regiſtration be condeſcended upon, and 
e found by the regiſter-books to have been ſo regiſtrate, which being found, the 
act is ſufficient to all effects, becauſe the principal is left with the regiſter, as 


good publick cuſtody, for which thoſe who give them to be regiſtrate, are not an- 
ver th vcrable, but the Keepers of theſe regiſters ; but when decreets of tranſumpt are 
 CanefMuarrelled, as to the verity of the principal writ, the uſer of the tranſumpt muſt 
lice t 


roduce the principal, becauſe there is nothing left in the record to inſtruc ; 
nd therefore he will obtain incident diligence againſt the havers, to produce the 
ame, GE oe = 

V. In the action for tranſumpts, the granter of the writ, or thoſe who do or 
ay repreſent him, or their aſſignies, muſt be called, as well as the havers, and 
others having or pretending intereſt, at the head burghs of the ſhires where 
be granters of the writs, or thoſe repreſenting them, or their aſſignies do reſide ; 
0 bear and fee the writs inſpected, as unvitiated and unſpect, and to be tran— 
umed. And therefore, though there be an exprels obligement to give tranſ- 
umpts, a tranſumpt upon that obligement will operate no further, than againſt 
he perſon obliged, and thoſe repreſenting him; unleſs the granters of the writ, 


at laſ 
ut th 
1 nal 


Ying ad thoſe to whom it was granted, and the repreſentatives of both were alſo 
ſt, th Aled. | e | 5 25 | | | PA 3 
ende IJ. The tenor of this action may be thus: «Our will is, and We charge 
eſſan ou, that ye lawfully ſummon B, granter of the writ underwritten, or heir, 
1s te or apparent heir to him, or aſſigny to the ſaid writ, and all others having, or 
„ lan pretending to have intereſt, at the market-croſs of the head-burgh of 


where the granter thereof doth reſide, to compear, &c. To anſwer at the in- 
| ſtance of A, as now having right to the ſaid writ, in manner after ſpecified, 
iz. Sc. And thereby having good and undoubted right and intereſt, to call 
and purſue for an authentick tranſumpt of the ſame, of which writ the tenor 
follows (here the full tenor is inſert) That is to ſay, The ſaid defenders, to hear 
and ſee themſelves decerned to produce the ſaid writ; and being ſo produced, 
to hear and fee the ſaid tenor above inſert, ordained by decreet, &c. to be ex- 
actly collated with the principal, and to hear and ſee it found and declared, 
by decreet aforeſaid, that the prineipal is unvitiated and unſuſpect of forgery, 
te and 
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e and that the tranſumpt thereof foreſaid ſhall be as effectual to all intents ang; 
« purpoſes, as if the ſame were regiſtrate in the books of Council and ellen, 
« except in the caſe of certification, for not production of the ſame in an 101 
e probation. Conform to the laws and daily practique of this our realm 875 | 
According to juſtice, &c. | * 

VII. There is no exception againſt this action, except improbation upon the! 
forgery of the ſubſcription, or vitiation in ſubſtantialifus. Vet there may be ab. 
jections againſt the intereſt of the purſuer, or that all parties having intereſt ud 
not called. 
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T1T-LE. XX 
Actions for Probations of the Tenors of Writs. 


Hs action is not a principal action, but acceſſory, for thereby a writ lo 


or deftroyed is only made up by witneſſes, and no right is claimed thereby | 1 
either declaratory, petitory or poſſeſſory, but only the making up of the den 3 
of the writ ; upon which writ, actions may be intented, or defences proponed. _ 

II. The riſe of this action is from two grounds. 1. Some writs are eſſential ff # 0 
ſolemnities, and not evidences of probation only. And therefore, though the! 385 
deeds in ſuch writs were truly done, yet if they be not done in ſuch a form, on 

they are null. 2. By our law, witneſſes are not admitted to prove, in caſes where 35 
writ may, and uſes to be interpoſed. For albeit probation by witneſſes be ſuff- 7 
cient in all caſes by the moral law; yet the memory of witneſſes being lubrick, 0 
and their apprehenſion of what is ſaid or done being uncertain, whether they] * : 
adverted or not, or whether they rightly conceived what was done or faid; thete. tack 
fore poſitive law hath juſtly and fitly rejected witneſſes ip ſome caſes, unleſs the 81 
Panne n n e 1 a „ 

bad been particularly required to have been witneſies, and the ſpecial points re- Tl 
* | peated to them: and, in other caſes, though they had been required, they wil 5 | 
not be admitted, becauſe the law hath required parties to take writ in caſes of by kin 
importance, and as the penalty of their neglect rejects witneſſes, Yet when writ bs 
| hath been adhibited, and without the parties fault hath been loſt or deftroyed;] Mould 
in ſuch caſes, witnefles cannot be rejected, either to prove the fact, where the IF} 
writ 1s only for probation, or to prove the tenor of the writ, that it may remain 3 
for probation; or to prove the tenor, where the proving of the fact will not u. n bone 
fice, in reſpect the writ is a neceſſary ſolemnity. „ 1 s 0 

III. This ation in divers cafes, requires divers points to make it relevant. Fo, WW. hr f 

1. There is a great difference in probation of the tenor of writs; for ſome WS 
are defigned to remain conſtantly, as diſpoſitions of lands and heritable rights 5 
which though they may be-retired before infeftment or poſſeſſion; yet that wa "hg 

not the deſign of granting them: but other writs are not deſigned to remain con- WW, "a 
ſtantly, as bonds of borrowed money, which are not deſigned ſo to remain, bit ol, 

to be payed; and therefore the debtor making payment, uſes to retire his bond, VII 

and needs not require a diſcharge, Hence it is that the law doth preſume, tht ſemis, | 
chircgraphum ofud deb itorem repertum prefumitur folutum. Yet this is not {r ſu" be adm 

tio juris et de jure: for it admits a contrary probation, that the writ came to the what h 

debtor's hand in another way, than can infer payment, or quitting the right; ont bo: 

if it were given to the debtor to ſee, and he refuſed to return it; or if he found VIII 
it, or intromitted with it any unwartantable way : therefore the tenor of bond membe 

for borrowed money, is relevant to be proved by the oath of the debtor, of Y fenatio 

ſuch a ſpecial caſus amiſſionis, as neceſſarily proves the writ was in the creditor be . 

poſleſſion; as if it be proved that the writ was in the creditors poſſeſſion whel and {a1 

he died, ſound among his writs, or in the hands of his advocates, or in the def eg 02 


| hands 
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nds, produced. by bim; or. if the witneſſes prove that his houſe was burnt, 

4 that they knew the bond was there, and that no writs were gotten out 
bs. or that they knew the writ was ſtolen, or taken away by violence from 
C creditor, or any intrufted by him; in theſe or the like caſes, the tenor even 
* bonds may be proved, albeit there be not adminicles in writ, relating to them: 
tecauſe the witneſſes do only take away the preſumptive probation, that the ſum 
ws ſatisfied, and the writ retired, by the debtor. And therefore it will be a re- 
rant exception, for the debtor to offer to prove by witneſſes, that after the time 
which it is libelled to be proved by witneſſes that the writ was burnt, ſtolen or 
aken by violence ; the ſame was in the creditor 8 hand, or that it was in the 
%btor's OWN poſſeſſion: yea it will be ſufficient to prove by witneſſes, that the 
um was paid or ſatisfied; for here the debtor cannot be excluded from uſing 


witneſſes take away a writ which requires no witneſſes: but as witneſſes are com- 
gent in an extraordinary caſe, for the creditor ; ſo they cannot be refuſed in the 
ire caſe, for the debtor. _ 1 
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roceſions or repoſitions, and the writs conveyed thereby; hecauſe no prudent 
mn will reſt ſatisfied with the retiring of ſuch writs, that neither being ordinary 
or fafe : for in all aſſignations, Cc. Inſtruments of intimarion are requiſite to 
make them effectual, and a prior intimation with a later aſſignation is preferable ; 
nd therefore a more general caſus amiſſionis is relevant in the probation of the 
tenor of theſe ; unleſs the contrary be offered to be proved by the creditor's oath, 


ather of calumny, knowledge, or verity. OY COLL „„ 
V. The caſus amiſſionis muſt alwiſe be libelled; becauſe the purſuer's deſign 


ws; and alſo becauſe of the frailty of the memory of the witneſſes, who if they 
mivately ſaid they did remember the writ to be of ſuch a tenor, (might continue 


being witneſſes, except he had prompted them fo to ſay. It unſecures men's 


muſt be produced, relative to that tenor; or otherways, no article extraordinary 
would be ſuſtained to be ſo proved by witneſſes: for the tenor of a writ may be 


Fe, boss or irritancies, or cafes in which the ſums ſhall not be due or payable, or 
by lie like in contracts of marriage or other writs. 


II. But where there are adminicles relating to the tenor produced, the cafrs 


ohts 4 . . . 3 2 3 
„s will be ſufficiently libelled, that the writ was loſt. But without theſe, 


t 1928 
CON ; . * 7 2 4 g 

but o depone that the writ was loſt. But it the defender require his oath of verity 
) 7 


ir calumny, his oath may utterly exclude any further proceſs. 


0nd : 2 . * N . 5 FY | 3 ; 
ha VII. So then in probation of tenors, there muſt ſtill be libelled a caſus am. 
Jump . But if that be ſpecially proved, there needs no adminicles. And if there 
* be adminicles as to the ordinary articles, there needs no further probation, than 
1 5 has been ſaid of the caſus amiſſionis. But the oath of party is ſufficient with- 
; Out both 
found Zr i 5 3 
onk VIII. If the witneſſes depone that they were witneſſes infert, or that they re- 


member who were the witneſſes inſert; the names of the witneſſes and their de- 


or bf | „ 
lenations, which are a part of the tenor, and even their ſubſcriptions, ſhould 


litors 
when 
elk 
1andh 


and ſubſcribing, they ſhould ſubſcribe a duplicate of the tenor. And in both 
ele caſes, the witneſſes are not only witneſſes of the exiſtence of the writ, but 


8 D | Ra de 


witneſſes, becauſe this is a caſe in which writ uſes not to be adhibited, neither do 


IV. This doth not ſo hold as to the probation of aſſignations, tranſlations, re- 


may be to prove the tenor of the writ to be other and better than the writ truly 
1 afirm it;) though that being ſaid to the purſuer, will not exclude them from 
nzhts when they are put upon the memory of witneſſes, and not de recenti, and 


in plain caſes ; and therefore if the caſus amiſſionis be not ſpecial, adminicles in writ 


proved as to ſome articles, and not as to others pretended to have been in it, even 
lbough there be adminicles of the writ ; unleſs they mention theſe articles: as if 
n bonds of borrowed money, there be alledged tailzies or extraordinary fubſtitu- 


hne proof ſhould be of the caſus amifionts ; as if the Lords require the purſuer 


© contained in the decreet. And if they depone that they were witneſſes inſert 


c 8 3 1 . 
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658 nſtitutions of the law of Scotland. Book Iv 


de rei geſtæ veritate, or if they ſaw the writ ſubſcribed and delivered 


deed performed mentioned therein; all which make the ſtrongeſt evide or law th we 
nprobation. 6 | n deb age 
IX. The witneſſes in probations of tenors, do prove, if they depone th tale 
ſaw the writ, and that they took notice of the ſubſcription erg. at e cr" 
they did not ſee any vitiation or appearance of forgery therein; ED ww 
remember the tenor of the principal articles therein, and that they 1 «og ae 
ſame effect as now they are drawn in form; which is ſufficient, alth DO... 
do not depone that they were in the fame words. 1 208i thy wels 
KX. Tenors of writs may be proved, without the oath of party or witge 1 by 
by writs relating the ſame, ſubſcribed by the ſame party, his heirs or 24 „ 
fo far as they are related; yea though they be not related, it is a e . ] 54 : 
ptive probation, if there be authentick writs preſuppoſing the writs, wh I * 
tenor is to be proved: for inſtance, if a charter be granted original! e 
a TY. gmally to a vai erefore 
bearing for implement of a diſpoſition or contract; though it bear net the tem fro 
thereof, yet the tenor may be made up according to the tenor of the charte 4 C b 
if a precept of c/are canſiat be granted, it is a preſumptive probation e 0 bo 
the tenor of the defunct's charter: or if in a charter upon reſignation, a 60 igel 
ratory of reſignation be mentioned a- part, or in a diſpoſition, thence the 4. W | he 
the diſpoſition or procuratory may be proved, in fo far as may ariſe 1 i 
%%% EEE e I fu 
XI. But improbation will always be competent againſt tenors b ind; A : 
nen“ competent ag by the indie ce wri 
manner of improbation; unleſs two witneſſes inſert prove the tenor, and ſubſcrb{iſÞcreby t 
the duplicate: in which caſe the defender muſt inſiſt in the direct articles b 1 | other 
of defence, againſt the proving of the tenor; becauſe the probation of th qurts tl 
nor will be equivalent to a declarator of the verity of the writ, wherein bil Fa pr 
defender compear, he will be excluded from inſiſting in an improbation. ui t- 
all other caſes, the indirect manner of improbation is ſtill competent, yet wit V 7 
out hope in many of the caſes before propoſed. „5 8 fer, til 
5 XII. By what hath been ſaid, it is evident, that this action is ſo various, th A ani 
eng be purſued as an action preſcriptis verbis, and hath not one common th bel: 
finite form. V 
etent te 
ut that 
5 . deing ur 
r l. 
Exhibition ad deliberandum aut ad probandum. unde 
FFF oo - „„ wille 
Tehibition and delivery is an ordinary principal action, whereby the owner . inſtar 
a writ craves the ſame to be exhibited and delivered to him; fo that it i vifor 
petitory action, when he claims it as his own by right, and a poſſeſſory action, wi writs 
he claims it as having been unwarrantably taken from him, being in his po ful : 
fion, or that it was in his cuſtody, &, __ — | Aby de 
II. But there are other two kinds of exhibition, which are only acceſſory a6 and 
as when an apparent heir purſues the havers of his predeceſſor's writs, to en Wen 
bit them, that he may have inſpection, to the effect he may deliberate whe by t 
he will enter heir to that predeceſſor or not ©, ; 15 of Ia 
II. The other exhibition is ad probandum. For when any party hath a poſe bee; 
to be inſtructed, or proved by a writ, which is not his own writ, but belong Wi favor 
another, the law, from the common duties of fociety in the ſame common-wall luer 
obliges the haver to produce, altho' it be his own writ, and tho' the claimer the! 
no other intereſt, but to inſtru or prove ſome point competent to him t0 write 
ſtruct or prove. And this is only in the dependence of a proceſs, whence M was 
exhibition is ſuſtained incidenter: and therefore it is called an incident diligM' ah 


wi 
dee above, III. 5. 1. | a See b 


M. XXXIII. Exhibition ad deliberandum, &c. 659 


by: WT... whereby Warrant is granted for letters of horning, to charge thoſe who 
"edged to have ſuch writs, to compear and depone anent the having, and 
TR Fi what they acknowledge, in the ſame way, and upon the ſame ground, 
ber might be ſummarliy charged to compear and depone as witneſſes: yet 
e. don will not be excluded, if no more time be protracted but what would 
o beceßary by horning and caption , becauſe the having of writs 1s probable by 
| thee beſes. But it is not proper here to ſay more of this action, till its proper 


eff . The riſe of exhibition ad delrberandum is, becauſe, by our law, an heir en- 
es, offfMiog is liable to all his predeceſſor's debts, tho they do far exceed his heritage, 
elm that in favour of creditors, that they be not put to compt and reckoning up- 
che value of the eſtate and debt of their debtors, as in other nations: and 
va efore we allow the heir a year to deliberate, during which time he has the 
tego eßt of this action, that he may call for all writs which might infer debt on 
r: on if be were entered, or might exclude him from the benefit of any right, 
ke u berein he finds his predeceſſor infeft. And tho' ſometimes this action hath been 
roc anded, as to diſpoſitions granted to ſtrangers extra familiam, yet that is on- 
or to be underſtood where theſe ſtrangers produce the evidents, denuding that 


n H eaeceſſor, or at leaſt condeſcend on the dates where they are in publica cuſti- 


% if they be fo found there (which is competent to all parties called to pro- 


dire writs ad de/iberandum, if they be in the Seſſion- records at Edinburgh, for 
erte ereby the apparent heir may have inſpeCtion, but he is not obliged to go to 
u other regiſters, not being able to know the clauſes of regiſtration, or in what 
he urs the writs are to be regiſtrate.) But if the defender inſtruct, that the pur- 
if ers predeceſſor was denuded, he needs not produce any anterior writs of that 
Put ekt. = 5 „ — 


— 


win v. This action is competent not only within the year of deliberation, but there- 


„ thy 
11 ( 


ir, and obtain decreets thereupon. But it will not be a relevant defence, that he 


tent to creditors. Neither needs the apparent heir prove his propinquity of blood, 
ut that is preſumed as notour in the vicinity, againſt which no man would come, 
molc of. any other. 8 8 : 3 1 5 

VI. The tenor of this action may be thus: Our will is, and We charge you, 


undervwritten, neceſſary to be ſeen by B, that he may deliberate whether he 
net 0 
it i 
Wh 


poll 


inſtance of the ſaid B, neareſt lawful heir apparent, of line, male, tailzie or pro- 
' vthon to the faid A, and thereby having good intereſt to call for inſpection of all 
' writs, by which it may appear, whether the heritage will be profitable or hurt- 
ful: That is to ſay, the ſaids defenders to hear and fee themſelves decerned, 
. by decreet of Our ſaids Lords, each of them for their own parts, to exhibit 
ton 

| en 


neilt 


| fad umquhile A, or any of his predeceſſors whom he did repreſent, and where- 


' of lands, wherein the ſaid A, or his predeceſſors, died laſt veſt and ſeiſed as of 


pi bee; and allo all diſpoſitions of lands, heritage, or ſervitude, granted to, and in 
ng favour of the'ſaid A, by any perſon or perſons whatſomever, whereunto the pur- 
_ luer would have right as heir foreſaid; as alſo all writs and evidents, whereb 
r hal 


the lands and others foreſaids, were provided to other heirs; and fiklike all 
writs and evidents granted by the defunct and his predeceſſors, to whom he 
was or might have been heir, whereby they were not totally denuded : and 
al heritable obligements, in favour of the defunct, and his predeceſſors or au— 
«© thors, 


to ll 
e fl 
gen 
wh 
" dee below, IV. 41. 4. e» See above, III. 5. 1. 


ter, till the heir be entered: yet fo, that creditors may charge him to enter 


ath behaved as heir, or is lucrative ſucceſſor ; for theſe are paſſive titles, only com- 
eing under the hazard of great expences, if he come in the contrary, to the 


' that ye lawfully ſummon C and D, as thoſe who have in their hands the writs 


FF 


will enter heir or not to A his predeceſſor, to compear, &c. to anſwer at the 


and produce before the ſaids Lords, all bonds importing debt, granted by the 


by the pur ſuer might be liable: and likewiſe to produce all writs and evidents 
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ving of ſuch writs the purſuer refers to the oath of verity of th 
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of days, whereby the parties muſt attend till their tours of calling come; yet it wet 
unreaſonable that they ſhould be obliged conſtantly to attend, without being cal 


660 ſtitutlons of the lat of Scotland. Book þ 


„ thors, or whereto they had rights by progreſs: To the. effect t 


5 | 3 he compl; 
* may deliberate, whether he will enter heir to his ſaid predeceſſor « 


Or not; the þ, 


| e ſaid 
reſpectidè, in fo far as they ſhall not be proved by writ, dune 


fears he 
WaKeDIN, 
that year 


on 
and daily practick of this Our realm, Cc. According to juſtice, 3 af Mi . 
VII. The proper defences againſt this action are, 1. That the purſuer js ale o ſhort 
actually entered heir, and ſo has no place for deliberation. 2. That de port cauſe the 
predeceſſors were totally denuded; which will not be competent by way of * te adver 
lity, ( the defender's cath) but muſt be inſtructed by writ. 3. That the . V. Cc 
of o publica cuſtodia at Edinburgh, and the dates being condeſcended on, ad eur 
| . | noth1N'2 
fery obv 
VI. g 
ee 7 I 
* 3 Ee, a ſleep! 
Action of Transferrence and Wakening. 
38 HE action of transferrence is neceſſary, when either the purſuer or defends 
| dieth pendente proceſſu : for then the procets muſt be transferred in the per 
repreſenting that defunct acfivè, if the purſuer die; or againſt the perſon that do 

or may repreſent the defender ac; or both active and paſſive, if both purſy 

and defender die. But if the libel bear ſeveral purſuers, and alſo ſeveral dt 
fenders, and if there be ſeparate intereſts, wherein the others needs not to i LL 
called or concur, in fo far the proceſs may proceed without transferrence, Bj cul 
this it is evident, that this is not a principal, but an acceſſory action; where tierto : 
the proceſs in the principal cauſe is put in the condition that it may proceed i red af 
the ſame ſtate and place in the roll as before. ff.. gs for 
II. The active title will not be relevant, that the purſuer of the transferrencei ral ig] 
apparent heir, but he muſt be actually heir. But it is ſufficient for the paſſive tit kd in th 
that the defender is apparent heir: and therefore there can be no proceſs, ue pet 
the purſuer's active title be actually inſtructec. 3 eng r 
III. Transferrences were required formerly, not only when the perſons wen 45 
changed as predeceſſor and ſucceſſor, hut alſo when they were changed as auto i 4 
and purchaſer ; and ſo affignies, or ſingular ſucceſſors, could not proceed in thal $ 0 
author's proceſs, till they transferred the ſame in themſelves activè, or in the c 3 
fenders faſſivòè, if they became denuded in favour of ſingular ſucceſſors. And! Pri 
the libel and decreet of transferrence, all the proceſs was verbatim inſert. Tit . Fees 
former was chiefly in favour of the biſhops, for the quots; whereby moveab! an 
rights remained in bonis defuntti, unleſs aſſignations were intimated in the defundt ih 
elite; and therefore there behoved to be a confirmation. The poſterior ground vi 3 + 
Fropter commodum curie, that there might be many ſheets in the libel and decret _ 
of transferrence : but both are now well altered ; for the proceſs is only el why . 
preſſed by a breviate, and confirmation is but ſeldom required; and there 1s f a 


neceſſity of transferring, except in the caſe of the death of the purſuer or © 


ee Hi : 55 Wingo. 
fender“: fo that there is no neceſſity of mentioning a tenor of this action Wi 8 


: IV. 
is obvious, 88 b 
IV. Summonſes of wakening are neceſſary, when a proceſs hath once been cal # . 
ed, and is ſuperannuated, not being called in a whole year, through the pul uſes, by 
) 


ſuer's negligence. For tho' all actions before the Lords are with continuati 


hat the 


4 By ad 
ling, 
dee a 


ed: and therefore, if the purſuer at any time neglect to call them for a whol 


* By act 15. P. 1693, transferrings active are taken away, and it is declared ſufficient that the heir, 2 
or aſligny, produce iheir title, Special aſſignations, tho not intimated in the defunct's life, are alſo declared!“ 
lid without confirmation. * 
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laine ig: becauſe the principal proceſs became to be (as it were) aſleep, after 
e ear. But frequently the clerks call the proceſs in the outer-houſe, at leaſt 
det ®| on it a partibus, expreſſing a day when the proceſs was of new called *. 
' la 41 \ cauſe be inrolied, altho', with the multiplicity of buſineſs, the Lords fall 
* hort of the roll, that a 88 there is no need of a wakening, be- 
lee ee the parties are not obliged to attend at uncertainty as before, but they may 


je advertiſed by their advocates, when their cauſes come near in the roll. 


oularly there is no need of the client's informing upon new matter of fact; for 
thing is to be adviſed but the probation, The tenor of this proceſs is alſo ſo 
ery obvious, that we ſhall not mention it. = | 

VI. Both theſe actions are ſo far acceſſory, that whenever the day of compear- 
ce paſſes, the principal cauſe 1s called, as it ſtood in the roll, and the transfer- 
ence or wakening, is only to take off the objection of the death of the parties, 
ir ſleeping of the proceſs. 


ende 
erat 
doth 
urſue 


III 


Compe tition. 


10 9 ordinary actions with their acceſſories, which are competent by our 
5 cuſtoms, before execution on decreets or ſummary execution, have been hi- 


therto explained. There are other actions executive, which come to be conſi- 


jereb . . ; a 
tered after decreets ; ſuch as actions for making arreſted ſums forthcoming, acti- 


ed if 
ne rab rights, and actions for contravention of lawborrows, which are to be hand- 
title 
unleſ 


comprehended : for whatever parties may alledge in declarators, reductions, or 


wer | U : | 
"cho wprobations; they may alledge the ſame in competitions, when many ſeveral 
th hs contend for one common ſubject, and do inſiſt for preference; which or- 
ge ce aerily are referred to an auditor, if the competition be about real rights by in- 
nd tent or equivalent titles, who conſiders all the titles and evidents produced, 
Ia reports any difficulty in the preference of them; whereupon a decreet of pre- 
veal rence or ranking followeth. = | EL | 
ung I. Our cuſtom regards not the priority or poſteriority of perſonal rights, but 


miy the priority or poſteriority of diligences, except what concerns the royal pre- 


d wa | TRY, 
zative, eſpecially that the King is not prejudged by the neglect of his officers. 


ecrec 
y et Ill. There is alſo preference amongſt the creditors of defuncts, for thoſe debts 
- och are expended for medicaments for the ſick and funeral charges, wherein 
or ef inanity hath given them the privilege to be preferred to other debts, though 


vcd ng prior diligences f. 


1 ca be not ſufficient to ſatisfy all the legacies, ſpecial legacies ſuffer no abate- 
pus ment with the general legacies. But there is no privilege for legacies to pious 
1 Uſes, but they ſuffer abatement with other legacies, unleſs they be ſpecial, or 


tat they be preferred expreſsly by the defunct. 


| Wert | 3 
7 call 8 E h V. The 
who , : 5 

yet hy act of Sederunt, Feb. 26. 1718, the clerks are diſcharged to mark fartibzs on proceſſes after the firſt 


' bee above, III. 8. 64. fn. et 72. 
xecutol . 


ared Wi 


he can have no proceſs till the defender be cited again, which is called a 


v. Concluded cauſes are not excluded for want of a wakening, becauſe then 


ons for breach of arreſtment, and for deforcement, actions for adjudication of 
kd in their proper place. It remains now before litiſconteſtation, to conſider the 


competition of rights, which implies as many different actions, as there are com- 
pting rights. In which alſo both declaratory, petitory and poſſeſſory actions are 


IV. Special legacies are alſo preferable to general legacies, that if the defunct's 
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ons between arreſtments and aſſignations, if the intimation be prior to the arreſt 


hours, the preference is according to the hours, if ſo many hours interveen, a 


notary mentions the hour of taking the ſeiſin, which, if he omit, though it wil 
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V. The Roman law gives privilege and preference to the tochers of 


in competition with the creditors of their huſbands: for by that law LY E 0 
chers return to themſelves, at the diſſolution of the marriage. In pee 5 —Y x bo 
our cuſtom gives them infefttments in liferent or proviſions in money 5 ch pe 1 
liferent-uſe ; which uſed to have preference to the huſband's other credit A 1 
caſe the money had not been employed, nor infeftment taken for the lieren 1 $7 | 
lands: but the Lords of late have rejected this preference, in reſpect Tag 1 the 
proviſions to wives became exorbitant; whereby it was preſumed, that the 7 ihn“ 
deſigned for the children, to exclude the creditors. weg "ffals 

VI. There hath been a frequent competition, amongſt arreſters and affigni gull, a 
wherein arreſtments come in according to their dates, if the arreſters m. I the va 
been negligent, in procuring Gecreets for making arreſted ſums forthcomirel before 
and therefore arreſtments, whereupon actions were purſued before the Lords, = infeftn 
not poſtponed to poſterior arreſtments purſued before inferior judges, though by impedi! 
taining the firſt decreet; if the purſuer before the Lords was only kept of hy rior ſel 
the courſe of the roll, and not by his negligence. But if both purſuits were „ tikes | 
the ſame court, the prior decreet is preferable, albeit upon the poſterior arren er of 
ment; becauſe the arreſtment doth not give the arreſter right, but proceſs there. 10" 
upon excludes poſterior voluntary rights by diſpoſitions or aftignations, as bene taken, 
in curſu diligentiæ of the arreſter: yet if he be ſupinely negligent, the voluntar XI. 
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right will be preferable, if perfected, by intimation of the aſſignation, and bf 
offeſion on the diſpoſition, %% ¾ . 

VII. In competition of aſſignations amongſt themſelves, they are preferable, pot 

according to the dates of the aſſignations, but of the intimations. In competit. 


ment, the aſſignation 1s preferable: if both be of one day, and expreſs differen 


the meſſenger or notary may not be miſtaken in the latitude thereof; fo that three 


hours will be ſufficient, otherwiſe they come in pari paſa. XII 
VIII. The great grounds of competition are upon infeftments, upon which their c 
many competitions have, and will always ariſe, and much more now than before ett of 
ſince the act 62. Parl. 1661, bringing in appriſings pari paſſu, &c. which doth impoff 
likewiſe extend to adjudications, which are come now in place of apprilings ſhould 
And the general rule of preference of rights by infeftment, is, pricr tempore, f. groun 
lion jure. The rule Goth not only extend to rights of property, but alſo to rights | Parties 
of wadlet, and to infeftments granted for ſatisfaction of ſums, whereby the p 2 1 
ties infett have right to the haill duties, to be imputed firſt in the annualrent, and giſtrat 
then in the principal ſum till it be paid, which have the ſame extentions and beo 
mitations as general appriſings or adjudications. This rule is alſo extended t * law 
appriſings or adjudications general or ſpecial, and likewiſe to rights equivalent te Anoth 
infeftments (as the right of courteſy of huſbands, and terces of wives) and 0 "7 4 
infeftments granted for ſecurity of ſums, whereby theſe ſums become &ebita jul >< t 
di, or to other debita fundi, and alſo to infeftments for relief, or for warrandic feftme 
of principal lands. In this, theſe real rights differ from perſonal rights, where the ſa 
in reſpect 1s not had to the priority or poſteriority of their dates, nor to any Ci only 
gence for obtaining decreets thereupon ; but are preferable according to the pit have! 
ority of real diligence by arreſtment, and decreets for making forthcoming, 0 ho! 
by apprifings or adjudications of heritable ſums, while they were not arreſtable 3 Pere 
or of incompleat voluntary rights without infeftment. The rule is alſo extended ©: the 
to infeftments for annualrents. | 2 FL aher 


XI] 


IX. The priority and poſteriority of infeftments, is not only when they t : 
any 


upon different days, but when they are upon different hours of the ſame day, the 
diſtance being at leaſt three hours, that thereby it may be evident that the notaſ 
could not fo far miſtake the true hour; and this is the reaſon why in ſeiſins th 


it pol receiver 


_ * Heritable ſums are arreſtable before infeftment, P. 1661, c. 51. 
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annul the ſeiſin, yet any other ſeifin on the ſame day, expteſſing the hour, 
1 de accounted prior ; and no probation by the oath of party, by the notary 
4 witnefſes, or even by writ, will determine the hour; becauſe it is a folem- 
7 go other way probable, but by the tenor of the ſeiſin, and not otherwiſe 
'hable, than the other contents of the ſeiſin itſelf. | 
| x. The priority and poſteriority of infeftments, is to be reckoned according 
the laſt act neceſſary tor accompliſhing the right, which is the date of the 
gn k, except in charters for confirmation: for diſpoſitions or charters granted by 
ſais 4 ſe, i. e. to be holden of their ſuperiors by confirmation, are accounted 
qull, as incompleat, until the charter or confirmation be granted 3 and though 
he vaſſal's charter contain a precept of ſeiſin, whereon ſeiſin is ordinarily taken 
before the confirmation; yet it is the charter of confirmation, that makes the 
uleftment valid from the date of the ſeiſin confirmed ; unleſs there were a medium 
injedimentum, by the {uperior's granting a prior confirmation, albeit of a poſte- 
rior ſeiſin, or by his granting a charter upon refignation, whereof the ſeiſin is 
aken before confirmation, or by receiving an appriſer or adjudger before the char- 
ter of confirmation. In this a charter for confirmation, is better than a charter 
pon reſignation, that if the ſuperior, or the vaſſal-reſigner die before ſeiſin be 
aken, feiſin cannot be taken on that charter upon reſignation! k. 
XI. Charters of confirmation granted by the King, as to priority, are recxon- 
ed by appending the Great Seal. And therefore the ſervant intruſted to append 
the Seal, writs upon the charter, the day of ſealing, and ought to expreſs the 
hour of that day, and ought not to prefer or poſtpone any party who offers a 
charter to be ſealed, and the parties who ſo offer, may take inſtruments thereup- 
on; or if the matter be recently queſtioned, the Lords will examine the append- 
er or witneſſes on the true time of the offer, and will declare the charter to be 
of that date. But if ſeiſin have not been taken, till after the confirmation, the 
date of the ſeiſin is the rule. 3% . 5 
XII. The main reaſon why there is no preference of perſonal obligements by 
their dates, but only of diligences and infeftments, is, becauſe it is a great inter- 
> of a nation, to know with whom they may contract, which were utterly 
impoſſible, if the dates of obligations, or yet the dates of diſpoſitions incompleat, 
ſhould give preference. But infeftments muſt neceſſarily be taken upon the 
ground, which therefore the tenants or neighbours may eafily give account of to 
parties concerned : and the knowledge of the priority or poſteriority of them is 
now much better attained by the act 16. Parl. 1617, ordaining ſeiſins to be re- 
ziſtrate; WMW hereby it is declared, that ſeiſins not being regiſtrate within three- 
* ſcore days, ſhall be null in prejudice of third parties, acquiring perfect and 
* lawtul rights to the lands and heritage contained in the unregiſtrate ſeiſin.“ 
Another reaſon of the preference of infeftments, by the dates of the laſt ſolem- 
ty accompliſhing the ſame, is, becauſe thereby the granter was, or was preſu- 
med to be, ſo far diveſted of the right conveyed ; and therefore any poſterior in- 
kftment was J non habente poteſtatem, the granter being beſore denuded. And albeit 
he ſame deed may be due by ſeveral obligations; yet the right of property can 
any be conveyed by one conveyance : for he who had the property before, can 
Welt no further, and he cannot be diveſted until another be inveſted : yet he 
who hath the real right of ſuperiority or property, may defend himſelf by many 
conveyances againſt ſeveral parties; becauſe all the conveyances may be excluſive | 
al their ſeveral rights, and ſo he avoids his trouble or peril from them, and no 
her can pretend, that his right is not founded upon that conveyance. 
XIII. This general rule of preference of infeftments by priority, hath very 
many exceptions. And, 1. If there be any nullity by reaſon of the want of any 
. | neceſſary 


Competition. 


© Now the regiſlration of the ſeiſin, P. 1693, c. 13. 


* . ocuratories of reſignation, and precepts of ſeiſin are now effectual after the death of the granters or 
ewers. P. 1693, c. 35. See below, appendix, No. 1. | | 


*. 
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neceſſary ſolemnity, required in the conſtitution of the right; it is thereby imply | 


null, and can have no effect, even againſt the granter, further than an incom. 
pleat diſpoſition would have; which 1s, that it would be a ground to compel the 


eranter to give a valid infeftment, and might defend the poſſeſſion againſt him, 
. & 25 2 . - pP 6 3 IA 
as implying an afiignation to the fruits or rents. And albeit in controverſies be. 


tween a poſſeſſor by infeftment and a petitor, 2 pſſcſſorio, even nullities would 


not be receivable without reduction; yet when there comes many competitors to 


inſiſt together, whatſoever might afford a relevant reaſon of reduction, is re- 5 
ceivable as in a reduction: for inſtance, a perſonal obligation with an inhibition, 


being prior to all the competing infeftments, not only prior to the ſeiſins, but to 


the diſpoſitions or obligements to diſpone; will ſo far prefer the ground of the in- : 
hibition, as if an appriſing or adjudication were actually deduced thereupon, with! 
an infeftment or charge; though theſe muſt be uſed thereafter for other effects. 


O 


What ſolemnities are requiſite in infeftments of property or of annualrent, without 
which they will be ſimply null, will appear in theſe titles above, 1%. 2. fit. 74. 
5. But the priority of infeftments doth always prefer in petrtorio, when the'*que- 
ſtion is alone as to the titles, abſtract from poſſeſſion : as when none of the parties 
competing are in preſent poſſeſſion; and cannot inſtruct that they or their predeceſ- 
| ver 1 And yet in that cafe, neither party in- | 
ſtructs a perfect and full title, unleſs they inſtruct the progreſs of their right, | 
from a common author to the parties; in which caſe neither of them may quar- | 
rel their common author's right, on which their own is founded: and conſe- 
quently the common author being diveſted by the firſt infeftment, the poſterior | 
And if a common author do appear un- 
der the King, who is the ſupreme ſuperior and firſt author of all infeftments, al- 
beit the progreſs upward to the King be not inſtructed, it is ſtill preſumed præ- 
Fempiione juris et de jure: for the King claims not the property of any land, but of 
the annexed property, and of the property of lands falling to him by forfeiture, | 
recognition, or as laſt heir (whereof baſtardy is a ſpecies) or by acquiſition, | 
wherein the King utiur jure communi; hence it is that the King gives charters of | 
confirmation, or upon refignation without exact inſtruction of a full progreſs 
from the King, the ſame being always given periculo petentium, even though the | 
fulleſt warrandice were expreſſed in the King's charter, which imports no more | 
but protection by law. If therefore the progreſs of the competitors come up to 
one common author, if none appear to own that common author's right; the | 

firſt infeſtment may without hazard of diſclamation take infeftments of the King | 
as ſuperior. And if by the competitor's progreſs a common author appear, albeit | 
all the progreſs be not compleat by the infeftments of every heir ; yet the firſt I 
original right will be preferred in competition: for therein apparent heirs are 25 | 
well preferred as heirs entering: and it is jus ter/11 to the other competitors ha- y 
ving poſterior rights from the ſame author, whether the heirs ſucce//; 2 were enter- | 
_edand infeft or not; becauſe the preſent vaſſal, if any part of that progreſs were 
wanting, could yet ſerve to the laſt that he ſhows to have been infeft, and there- } 
But if in the progreſs from the neareſt common author, 
there be ſingular titles, if the one competitor ſhow a progreſs all along from the 
common author by predeceſſors; and not by fingular ſucceſſors, and the other | 
ſhow a progreſs by ſingular ſucceſſors; the tranſmiſſion from the heirs to theſe | 
ſingular ſucceſſors, if recent, mult be inſtructed, and if antient, muſt be ad- | 
miniculate, wherein antient poſſeſſion, or common fame in the vicinity of the ; 
ſingular ſucceſſors their being holden and reputed heritable poſſeſſors, will be 


ſors or authors were ever in poſſeſſion. 


infeftments are d non habente foteſtatem. 


upon may be infeft. 


ſufficient. | 


XIV. Secondly, If a poſterior right from the common author inſtru& long pol- | 
ſeion, and the prior infeftment cannot be inſtructed to have attained poſſeſſion 
before the poſterior ; then ariſes the preſumptio juris acknowledged by cap. 105, 


Parl. 1540, whereby a poſterior infeftment, where warrandice may fall, cle 
with peaceable poſſcſſion, at leaſt for year and day, by labouring, manuring al 
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ly. wptaking of the profits, and fo kenned heritable poſſeſſor thereof, year and day; 
n- Wl preferred to a prior baſe infeftment not cled with poſſeſſion: for in that caſe, 
he we firſt infeftment is preſumed to be fraudulent retentd poſſſſone. All original 
n, Wl eftments granted by, and holden of the firſt common author as ſuperior, were 
e- WM baſe infeftments ; and the firſt cled with real poſſeſſion, was preferable : and al- 
ud RB 


beit fingular. ſucceſſors obtained right to that original infeftment, by reſignation 
to or confirmation, appriling or adjudication ; yet the original right being baſe, if it 
e- tained not poſſeſſion before the other competing original right, the rights by 
n, progreſs (however acquired) fall with the original right in conſequence. And 
to nn the competition of poſterior rights by ſingular titles, that which is upon reſig— 
n- WW cation or confirmation, will be preferred to a prior right from the ſame ſuperior, 
th J being . GA 15 | 7 
ts. WM XV. Thirdly, Theſe were the grounds of preference of infeftments, before 
"ut chat excellent ſtatute of preſcription, Parl. 1617. cap. 12. and continues fo as to 
4, Wl ifettments whereupon there were interruptions : for purſuing of which there 
le- were thirteen years allowed next after the date of that act; in which time actions 
ies or competitions were to be regulated as before the act: © otherways thoſe who 
cl- have infeftments with forty years continual poſſeſſion following and enſuing the 
in- « date thereof, and that peaceably, without any lawful interruption made to them 
nt, «therein during the ſaid ſpace ; ſuch perſons, their heirs and ſucceſſors, ſhall 
ar- never be troubled, purſued nor unquieted in the heritable right and property 
ſe- Wl © of their ſaids lands and heritages foreſaid, by his Majeſty or others their ſup- 
ior Wi © periors and authors, their heirs and ſucceſſors, nor by any other perſon pretend- 
in- Wl © ing right to the ſame, by virtue of prior infeftments publick or private, nor 
al- WT © upon no other ground, reaſon, or argument competent of law, except for 
'2- il © falſhood. Providing they be able to ſhew a charter and ſeiſin to them or their 
of Wi © predeceſſors, by their ſuperiors and authors preceeding the entry of the ſaid 
rc, Wl © forty years poſſeſſion ; or that they produce inſtruments of ſeiſin, one or more, 
on, continued and ſtanding together for the ſaid ſpace of forty years, either proceed- 
of Wl © ing upon retours or upon precepts of clore conſtat, which are declared to be 
'c!s Wil * valid and ſufficient rights (being cled with the ſaid peaceable and continual 
the Wl © poſſefſion of forty years, without any lawful interruption) for bruiking of the 
orc Wl © heritable right of the fame lands and others foreſaids: but the years of mi- 
to il © nority is not to be accounted in the courſe of the ſaid forty years.” And be- 
the cauſe infeftments might ſtill be uncertain by interruptions within the ſaid thirteen 
ing bears, as to infeftments prior to the act of preſcription; or within the forty years 
x . poſſeſfion as to rights poſterior, which might not eaſily come to the knowledge 
irſt ef the proprietars, or falſe executions might be made up; therefore by the cap 10. 
- 25 Far. 1669. it is ſtatute, that all executions of ſummons for interruption, be 
ha- only by meſſengers. And if the execution be not perſonally, it muſt be at the 
er- darich kirk of the defender in time of divine ſervice, or immediately thereafter. 
ere And that all citations for interruption, whether in real or perſonal rights, be re- 
1 newed within ſeven years, otherways to preſcribe. In which ſeven years, mino= 
wy ity is not to be counted. And likewiſe all executions of ſummons mult bear 
the expreſsly the names and deſignations of the parties, purſuers and defenders, and 
her hall not only relate generally to the parties in the ſummons, without naming 
ele and deſigning them, unleſs the execution be indorſed on the back of the ſum- 
ad- = ons ; cap. 6. Parl. 1672, and muſt be ſubſcribed by the witneſſes, cop. 5. 
the For. 1681 **, Albeit theſe ſtatutes have done much to ſecure purchaſers, and 
| be Ui toorder the preference of infeftments ; yet there are many cafes, in which the 
* competition muſt be upon the former grounds, which were before the act of pre- 
50 8 F ſcription; 
ion . 
10 | = = diſtinction between baſe and publick infeſtments, is now taken away, P. 1693, c. 13. See below 
" | e | | i 
= 1 e os P. 1696, it is further provided i chat alt fummonſes for interrupting the 88 1 er ee e 
: paſs upon bill and ſhall be regiſtrate with the executions thereof within Co days, and that an inſtrun 
£105 al be taken upon all interruptions via fadi, and regiſtrate in the lame manner. 
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ſcription; as not only interruption by citation, but alſo interruption by intermiſſion 


x 3 ; ; ſoon a8 
of poſſeſſion, or of the continuity of ſeiſins; which cannot be underſtood b charge 
every diſcontinuity, for no feilin can follow another, till the party to be infef; ſeftmen 


gets his infeftments renewed by charges upon his retour, or by precepts of care! 
ccnſtat, which muſt take a time; and if the ſuperior be unwilling, they may 


take a long time, and yet the ſeiſins mult be reckoned as continued, 


By the act of preſcription, no other ſeiſins are ſufficient without their warrants, | 


but thoſe which proceed on retours or precepts of clare conſtat; in all which caſe 

the competition muſt he upon the former grounds. = 
In'theſe competitions, no ſpecial privitege is reſpected by ſeven years poſſe. 

ſion, which takes only place in jzdico poſſeſſorro : but in theſe competitions, all 


parties are as in judicio Petitorto. 


. . » . 0 9 . 0 
tions upon the renunciation of heirs, or for compleating of dilpoſitions. 93 4 
| | | | 019] 
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79 58 XVI 
In competitions, all parties will be admitted for their intereſt, who produce an Ml jry rig 
infeftment to themſelves or to their predeceſſors, to whom they are, or may he upon! t 
heirs in that right, or to their authors; if therewith they ſhow a title voluntary or Wl faudul 
legal, from theſe authors, to them or to their predeceſſors, to whom they are, Ml Tha 
SARS CUTEST « ſhall 
In competitions, all perſons who produce the foreſaids infeftments, will upon Wl « mor: 
ſupplication obtain ordinary and incident diligence by horning and caption, againſt Wl « prio! 
all the havers of writs, that may inſtruct their progreſs, as high as they can: and gen 
albeit ordinarly incident diligences are not granted till after litiſconteſtation; yet Wl « terpe 
ſeeing they are granted in reductions, fo ſoon as terms are taken to produce, tha the cor 
they may be able to ſatisfie the production, they ought alſo ſo to be granted in WM the det 
- competitions. op Len VF l 
Preſcription was only an exception to defend poſſeſſors; but this ſtatute 1617, W pefere 
makes it an active title, to attain or recover poſſeſſion, and to exciude all other Wl faud, 
XVI. Fourthly, The priority of infeftments, is not the rule of preference, WM ffme! 
were the competition is upon infeftments by or from the heirs of defuncts; ior WM the pu 
in that caſe the 24th act, Parl. 1661, „ doth annul any right or diſpoſition made WM bon in 
by apparent heirs, within a year after the defunct's death, in ſo far as may] celſory 
e prejudge their predeceſſor's creditors. And declares, that the creditors of the br for 
** defunct ſhall be preferred to the creditors of the apparent heir, after that ai, WW XxX 
as to the defunCt's eſtate: providing the defunct's creditors do diligence again: er capi 
© the apparent heir, and the real eſtate belonging to the defunct, within the nfeftn 
** ſpace of three years aſter the defunct's death.“ Py this ſtatute, poſterior in- duced, 
teftments for the defunct's debt, are preferable as to the defunct's eſtate, to prior WI bead- 
infeftments for the heir's debt, as aforeſaid. By the creditors doing diligence not to 
within three years, muſt be meant compleat diligence by appriſing or adjudicat-¶ provid 
on, whereupen infeftment or charge hath followed to the party himſeif, or to bon in 
any other appriſer or adjudger, with whom he comes in por? paſſu: for if incom- procla. 
pleat diligence within theſe years were ſufficient, it might keep the preference cob; 
uncertain for forty years. pa : „„ „ WT piblic 
XVII. Fifthly, Any voluntary infeftment being granted in curſu diligentiæ of à where 
creditor, that creditor's right is preferable, and in competition will be preferred) where 
though it be not compleated * ; but cur/us diligentice is taken away, if negligence Bl theſe | 
interveen; Which muſt not be reckoned by what diligence poſſibly might beg debtor 
done, but by ſuch diligence as prudent men would have done in ſuch circuM-Bl on, p. 
ſtances. Py diligence in this caſe, is not underſtood a perſonal action, which theref 
could not be known, but a real diligence for affecting the ſubject in queſtion, inhibit 
and not the perſon of the debtor only; whereof the law hath determined ſever! Inh 
| caſes; , diligence by apprifing runs from the denunciation of the lands to be a prio 
appriſed; and diligence by adjudication now come in place of appriſing, runs from ſceing 
the citation upon the ſummons of adjudication, which muſt ſo hold in adjudict- being 


See 
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Con as decreets of appriſing or adjudication are obtained, and ſuch time as a 
charge may be given to the ſuperior, that diligence is then compleat, and the in- 
ſeſtments are preferable according to theſe ſeiſins or charges. In like manner, an 
nchoate diligence of inhibition, is preferable to a voluntary infeftment, albeit 
granted before the inhibition was compleat : for inhibitions require executions a- 
gainſt the parties inhibited, and alſo againſt the lieges at the market croſſes of the 
head-burghs of the juriſdiction where the perſon inhibited dwells; and therefore, 
turing the courſe of this diligence, the debtor may not give a voluntary right, 
which may fruſtrate that inhibition; ſo that the voluntary right is not only re- 
ducible upon the inhibition, when compleat, but when inchoate, if diligently 
inſiſted in. a | 

XVIII. Sixthly, When any debtor becomes bankrupt or inſolvent, no volun— 
tary right after he is charged with horning, will be preferred to the debt, where- 
won the horning was raiſed, and that, by the act of Parliament 1621, againſt 
faudulent diſpoſitions of bankrupts; bearing that clauſe expreſsly, in theſe terms: 
That in time thereafter, if any divor, or interpoſed perſon partaker of the fraud, 
„ ſhall make any voluntary payment, or right, to any perſon, in defraud of the 
« more timeous diligence of another creditor, having uſed horning, &c. The 
« prior creditor ſhall be preferred to the con-creditor, who being poſterior in dili- 
« gence, has obtained preference by the partial favour of the debtor, or his in- 
« terpoſed confident.” But this preference by horning, hath only effect, when 
the common debtor is inſolvent : whereas the former diligence prefers, though 
the debtor be not inſolvent. „ OE LES | 

XIX. Seventhly, Any ground of fraud is a ſufficient reaſon of reduction, or 


Competition. 


preference, againſt the committer of the fraud, or thoſe who are partakers of the 


aud, but not againſt fingular ſucceſſors, who are not partakers of the ſame. 
XX. Eightly, There is yet no determination by ſtatute or cuſtom, whether in- 
feftments obtained by illegal violence or concuſſion, are reducible, not only againſt 
the purchaſer or his heirs, but againſt ſingnlar ſucceſſors : yet the parity of rea- 
on in fraud or force, ſhould ſecure the innocent purchaſer, who neither was ac- 
ceſſory to the force, nor knew of it when he purchaſed, which requires a ſtatute; 
for force, as well as fraud, are /abes reales by common law. RL TG 
XXI. Ninthly, all infeftments voluntarily granted after inhibition, are reducible 
x capite inlibitionis, not only as to infeſtments voluntarily granted, but even as to 
nteftments upon appriſing or adjudication, if the debt whereupon they were de- 
duced, be poſterior to the executing of the inhibition, at the market-croſs of the 
bead-bargh of the juriſdiction, where the inhibited perſon dwelt ; which ought 
dot to be extended to the market-crofſes where the lands lie: for the law having 
provided, that the inhibition muſt be executed at the market-croſs where the per- 
lon inhibited dwells, hoth againſt him and againſt the lieges, and that by open 
proclamation in market-time of day, by three Oyefles, and affixing a copy on the 
eros; prudent men ought to have ſome intruſted for them, to give notice of that. 
publication; for it is for that end thele ſolemnities are uſed, and they may know 
Where their debtor dwells, but it were unreaſonable to oblige them to inquire, 
wherever he has lands, and to have ſome to attend for them at the croſſes where 
theſe lands lie, ſeeing the inhibition is null, if not done at the croſs where the 
gebtor dwells I. Yet the inhibition will be effectual againſt a voluntary diſpoſiti- 
on, preferring a creditor ; but not to the borrowing of money, and granting bond 
licrefore, which an inchoate diligence of inhibition cannot exclude, but only an 
nhibition complex, . 3 5 
Inhibition is only effectual againſt poſterior voluntary rights ; but if there was 
i Prior obligement to grant that right, it is not reducible, becauſe not voluntary; 
eeing the granter might have been compelled by law to grant it. Inhibitions 
being complcat, are not only relevant to reduce voluntary in feftments being poſte- 
7 : rior, 


! See below, IV. go. 10. 
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rior, but even infeftments on appriſing or adjudication, if the debt whereon they 
proceeded was poſterior to the compleating of the inhibition. 1 

Interdictions are a kind of inhibitions, whereby a weak or laviſh party, oblige 
him'e'f to do nothing in prejudice of his heritage, without conſent of ſuch per- 
ſons, who are called interdictors, and who thereupon procure letters to iphibit! 


him to act contrary to that interdiCtion : ſo it hath the tame effect as another in. neith 
hibition, if the party was truly weak or laviſh, _ RE | bolde 
XXII. Tenthly, Seiſins, inhibitions and interdictions, are ordained to. be re. lands 
eiſtrate, as before is expreſſed, or otherwiſe they are null as to any who have 3 the 11 
compleat right, who thereby are preferable, if they be prior to the regiſtration; ; they 
but even after the days required for regiſtration, they may be regiſtrate by war- ment 
rant of the Lords, and will exclude rights after that regiſtration, according to Went 
the cuſtom which hath been uſed, which ought not to be continued: for when Ml et) 
a purchater waits forty days after his agreement, and then ſearches the regiſter; | 4 
and goes on in confidence to perfect his ſecurities; if, when he is gone, an ex- ſervit 
cluſive right or diligence may be put in the regiſter, before he compleat his right, hey 
if it exclude him, the regiſter is of no ſecuritrtr.ĩyv Daa 
It is a great wakening of this excellent ſtatute for regiſtration, that the keep- (ates, 
ers of the regiſters, do not book and inſert ſo ſoon as they receive the writs to he] Wn 
regiſtrate ; and that upon pretence that they cannot do it, becauſe many may revert 
come together, and parties will not attend till they be filled up; fo that there 18 _ 
nothing to inſtruct when they were preſented, and upon this pretence the keep-} lke w 
ers may prefer thoſe who were laſt preſented to thoſe who were firſt, and there- WM *! *© 
by evacuate the ſecurity of purchaſers ; wherein their gain, or other grounds of jucica 
partiality, may inſtigate them. And therefore, as the act of regulation has ap- 8 
pointed them to keep minute-books ; fo the Lords, by act of Sederunt, 15th} "ak 
July 1692, publiſhed by proclamation ; ordained the keepers to caule the pre- kd 
ſenters immediately as they preſent, to ſign the minute: ſo that now they can nei- #3 
ther alter the minute-book, nor wrong any party by the booking; whereas for- hy 
merly they might writ over the minute-book, yea, a whole regiſter, which now} 2 : 
they cannot do without the concourſe of all the preſenters . This was ſo ops 
much the more neceſſary, that by a late deciſion and ſtatute following thereon, A 8 
P. 1686, c. 19. parties getting ſeiſins marked on the back, and ſigned by the IX 
| keeper, are preferred accordingly ; although the ſeiſin be not found in the ſegi- . 
ſter: whereby all ſecurity by the regiſters, terminates in the ſolvency of the 5 Bi 
clerks, and-their cautioners, which hath enervate the whole deſign **. To pre- 5 
vent this miſchief, the Lords, by the foreſaid act of Sederunt, have appointed . 
all keepers of regiſters for publication, upon the firſt application, to inſert the "4 n 
ſubſtance of what is offered to be regiſtrate, in their minute-books, to be ſigned Wy 
by the preſenter, which minute-books they cannot be able to alter as before. = , 
XXIII. Eleventhly, Appriſings and adjudications are appointed to have a mi 1 of 
nute on the back thereof, ſigned by two of the Lords, which mult alſo be regultrate "Mig 
for the ſecurity of purchaſers: and therefore, if they be not fo regiſtrate, a po 170 
ſterior valid right, will be preferable thereto; and the allowance ought not to be oh 
regiſtrate after the time appointed, for the foreſaid reaſon ***, _ 3 d th 80 
XXIV. Tweltthly, All debita fundi et onera realia, are excepted from the ge-. on 
neral rule of preference by the dates of the infeftments on perſonal rights. T hele . uy 


2 2 . | | CE NS Fr atio 
real burdens are many, and to be differently ranked; 1. What is due to the 1u he & 


t | . « . ſan f 
perior by the tenor or nature of the inveſtiture, is preferable to all; ſuch as the an . 
teu-duties in feu-holdings; the non- entry duties in ward-holdings ; and the : 
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* An act of Parliament was ſoon after made in terms of the act of Sederunt here mentioned, P. 1593, © 1 
Sec below. Appendix, No. 3. | | | 9 ate 

** This was altered by act 18. P. 1696, by which it is declared, that no ſeiſin, or other writ, appointes 
be regilirate, ſhall have effect againſt third parties, unleſs found inſerted in the regiſter. | w 

*** Sce above, III. 2. 25. regulations 1695, article 24. Regulations 1696, article 3. and ad of Sederuul 
18th Jan. 1715, | | 


Tit. XXXV. 5 Competition. + —_ 5 


ls of marriages, whether by the nature of the fee in ward-holdings, or by the 
tenor of the inveſtiture in feu-holdings cum maritagis: for all theſe the ground 1s 
oinded, and the appriſing thereupon is preferable to all voluntary or legal rights 
fecting the vaſſal's right. 2. In the next place, infeftments for warrandice, if 
hey be in the ſame inveſtiture with the infeftment of the principal lands, albeit 
neither the infeftment of the principal nor warrandice-lands be publick, but baſe, 
golden of the granter, and that there be no other poſſeſſion of the warrandice- 
nds, but the poſſeſſion of the principal lands; yet thereby both are valid: but 
he infeſtment of the warrandice-lands can take no effect till diſtreſs, and then 
they are drawn back to the date of the infeftment. 3. In like manner infeft- 
ments reſerved in the infeftments of vaſſals, are preferable to the vaſſal's infeft- 
ment, and to all infeftments flowing from him. 4. Infeftments granted for ſe- 
curity of ſums, are real burdens upon the fee of him that grants the ſaid infeft- 
ment for ſecurity. Theſe are not infeftments of property, but they are as 
ſervitudes upon the infeftments of property, and as real impignorations : for 
they cannot take poſſeſſion, but the ſum they ſecure may be the ground of 
in appriſing or adjudication, Which will not be preferable according to their 
dates, but according to the date of the infeftment for ſecurity; wherein this 
nfeftment differs from a wadſet, which is an infeftment of property, under 
reverſion, which can take poſſeſſion: it differs alſo from an infeftment for pay- 
ment or ſatisfaction of a ſum, which doth not only poſſeſs for the annualrent, but 
likewife for the principal ſum, and ceaſes ſo ſoon as both are paid, in the ſame 
way as an appriſing or adjudication ceaſeth. Albeit there be no appriſing or ad- 
udication upon the ſum, for which the infeftment for ſecurity is granted; yet, 
in competition, that ſum will be preferred according to the date of the infeft- 
ment; and whoſoever obtains: right to the ſum by aſſignation, arreſtment, or o- 
therwiſe, carries the right. 5. If an infeftment be granted with the burden of 
a ſum, it makes that ſum a real burden, whereupon the fee may be appriſed or 
atuaged, and the appriſing or adjudication thereon will be preferred, as of the 
me date with the infeftment burdened ; whereby a purchaſer proceeds on his 
own hazard, if he buy without ſight of his author's infeftment ; and if he get 
but right as a creditor, the party having right to the ſum burdening, will be pre- 
erred as an anterior real creditor, and not perſonal only. . 


XXV. And laſtly, The general rule of preference of infeftments and equiva- 
lent rights, is exccedingly altered by c. 62. Parl. 1661, which brings in appri- 
hags before the firſt effectual appriſing by infeftment or charge, and all poſterior 
wprilſings within a year of the firſt effectual appriſing, to be par? paſſu, as if one 
wpriting had been deduced for all; which holdeth in adjudications come in place 
0 apprifings : and alſo muſt ſo hold in adjudications upon renunciation to be 
ei, So that there is no need to repeat appriſings, ſeeing adjudications are no- 
lie ordinary courſe. So then the firſt effectual adjudication is the adjudication 
bor all, as if all were purſuers in that adjudication ; and therefore the adjudger can- 
wt renounce that adjudication ſimply, but for his own ſhare : and tho' he were paid - 
Tr fatisfied by intromiſſion, yet the adjudication ſtands good for the reſt of the 
<udgers ; and any of them have intereſt to call for production and tranſuming 
of that adjudication. The adjudications coming in pars pajſu doth not import 
quality of ſhares, but proportionally according to the ſums in the ſeveral adju- 
ations: and if the penaltics be too great and unequal, the Lords will modify 
lie ſame. | „„ 

Albeit the foreſaid act of Parliament mention diligence, upon the charge a— 
Eſc the ſuperior, yet cuſtom hath required no more but the charge; it being 
Kongruous for an adjudger, who defigns to be a vaſſal, to uſe caption againſt 
us luperior; and therefore the adjudication, with the charge, hath (during the 
ea!) ail the effects, as if infeftment were expede: for during the legal, the 
WUdication is but pi nus pretorium, not denuding the vaſſal,, And the ſupe- 
«r cannot compel the adjudger to take infeſtment; ſo that, during the legal, 


dg G he 


670 Inſbitutions of the law of Scotland. Book Iv i 


he is free of a year's rent, which he behoved to pay, while infeftments were 
neceſſary * | 3 
XXVI. This courſe of adjudications hath bred feveral queſtions amongſt aq. or he 


judgers competing with annualrenters, or competing amongſt themſelves, when 1 decla 
any of the competitors have ground of reduction againſt any of the reſt, upon any cor. 
of the grounds of preference before mentioned; and that as to ſeveral effects: xx 4 to po 
1. Tho' the eſtate affected be fully ſufficient to ſatisfy all adjudgers and annual. dne: 
renters, yet ſtill there muſt be a ranking of them, to the effect it may be deter-. credi 
mined who ſhall firſt have acceſs to the tenants, or to diſtreſs the ground: for {ant 
if they may promiſcuouſly diſtreſs the tenants, the lands may be laid waſte, Ang WWE tion 
therefore, where there are but two competitors for annualrents, the Lords allow WM and! 
ſome days to the firſt annualrenter to uſe execution, and ſuperſede execution by UT 
the ſecond annualrenter till that day: but if there be many, and if the parties WM And 
agree not among themſelves upon a common factor, the Lords will appoint a fa. may 
ctor upon their application, and intimation to all parties concerned, albeit there 4 jad1c 
be no proceſs depending amongſt them. CE 1 IM toc! 
Secondly, If the eſtate affected be not ſufficient to pay the annualrents of all taſſu 
the annualrenters and adjudgers, the queſtion is, How the common factor ſhall “! It 
pay them their ſhares of the rent? Or, in caſe there be a judicial ſale, how tuey J by a 
ſhall ſhare of the price? Or, in caſe there be not buyers found, but that there WM fain 
muſt be a diviſion of the eſtate to the creditors, how they ſhall have acceſs to WM the 
what ſhall be their ſhare of the land, . correſponding to their ſums? As to which put 
the annualrenters, prior to the firſt effectual adjudication, do not come in with than 
the adjudgers for! faſſu, but are preferred according to their dates, and ſo mult judic 
chuſe accordingly, with the leaſt detriment to the reſt, taking off at a fide, and no: 
taking off a whole room diſtinct, and not pro indiviſo; which, if it exceed their 1 ihe 
proportion of the ſum, the Lords muſt determine the rate of the room, and they WM © cx 
mult pay in the ſuperpius, which the next annualrenter muſt accept as a par} © pr 
of his ſatisfaction, and take land for the reſt in the ſame way. And as to the «© in 
adjudgers, tho' they come in far faſſu, as to the proportion of their ſhares, yet Wl * 80 
the ficſt adjudger hath ſtill ſo much preference, as to chuſe the rooms cotre- . the 
ſponding to his intereſt, and fo the reſt in order. And if there be one adjudicati- WM whe: 
on in favour of diverſe creditors, they muſt have their preference in choice by decre 
XXVII. As to the diviſion of the rents till a ſale be made, or of the price at- cat: 
ter the ſale, both of theſe proceed by the ſame rule, which hath been in a great will 
part determined in the competition of Lantoun and Cockburn's creditors. . the 
Theſe having been mutual cautioners each for other, did ſuddenly break, ad the 
upon the firſt ſuſpicion, gave infeftments of annualrent to many of their cred- , un, 
tors, and all the reſt adjudged within the year, and fo came in par? faſſu; and annu 
ſome of the annualrenters did likewiſe adjudge, whereby they had two tits {aisf 
At the firſt hearing of the competition of theſe annualrenters who had adjudgech ly tl 
with the other adjudgers, the Lords inclined to give them their option of either titic Wl who! 
but not of both; becauſe it was ſo determined by the common cuſtom, when a- of a! 
nualrenters or wadſetters did appriſe, they were necefſitated to charge for ther the a 
ſums, and thereby to make them liquid and moveable, which was a paſſing from iat 
their firſt infefiment for the time, vet ſo as they might paſs from the appriing Wi tek. 
and return thereto : but afterward creditors did in their ſecurities provide, tht 4 
they might make uſe of their inſeftments, or of appriſings on their ſums, the] excer 
one but prejudice of the other; and thereby in competition they made ule 08 rich 
their appriſings, in ſo far as they were upon their annualrents, whereby theſe al lon i 
nualrents being debita fundi, were preferred to any other appriſing for perſons bon: 
debt only; and they made alſo uſe of their appriſing as to the ſtock of their ſum i who, 
But fince adivdications came in place of appriſings, the making ſums moveabe if th 
by a charge hath not been required: yea, albeit in appriſings againſt oy % 0 
| | | _ | 11 vg lad 
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heirs, there behoved firſt to be a decreet againſt the apparent heir, as lawfully 
charged to enter heir, and after that a ſpecial charge to enter heir in ſuch lands, 
or hecitable rights; yet this is not neceſſary in adjudications, which are mainly 
geclaratory actions contra hereaitatem jacentem, wherein the heir needs not be 
charged to renounce, if the adjudication have no perional concluſion againſt him 
to pay. And to the effect creditors may come in within the year, if there be 
ine adjudication extracted, neither the debtor nor his apparent heir, nor the con- 
creditors, can poſtpone any creditor from adjudging, upon any exception not in- 
tantly verified: and therefore, tho' they ſhould propone payment, or compenſa- 
tion to be proved, they will be repelled hoc loco, but reſerved contra executionem ; 
and ſo compenſation in that caſe will be allowed pg ſententiam, in the ſecond in- 
ſance, becauſe it was proponed, and not admitted to probation in the firſt inſtance. 
And therefore an adjudger, adjudging for bygone annualrents, and for the ſtock, 
may crave preference by his ad;udication for the bygone annualrents in his ad- 
jadication, as being debita fund? ; and for the annualrents thereof, as becoming a 
tock by the adjudication, and may inſiſt for the principal ſtock to come in part 
142 pro tanto. | „ I 
It were neither juſt nor fit, to put annualrenters to a poinding of the ground 
by appriſing, for their bygone annualrents: for the adjudication ought to be ſu- 
fined as a poinding of the ground, where it is not only for the ſtock, but for 
the annualrents due by infeftment of annualrent ; yea, ſeeing adjudications are 
put in place of apprifings, annualrenters may adjudge for the annualrents rather 
than appriſe; and to the ſame effect as if they did appriſe; and therefore, in ad- 
jadications, where poinding of the ground is competent, if the creditor adjudge 
dot both for principal and annualrents, but only for bygone annualrents, he may 
libel his action of adjudication * for poinding the moveables on the ground, not 
« exceeding the tenant's term's mails, and alſo for adjudging the ground-right and 
4 property, and all other right of the land, or other heritable right, for ſatisfy- 
„ing the ſaid annualrents, in ſo far as they ſhall not be ſatisfied by poinding the 
goods on the ground: which is a far more ready proceſs than a poinding of 
the ground, which hath only a warrant for letters for poinding the ground, 
whereupon an appriſing with all its formalities muſt follow: whereas here the 
WW G&crect of adjudication hath immediate acceſs for both. 
q XXVIII. To return then to the diviſion of the rent, or price of incumbered 
WM cites, there is no difficulty if the free rent exceed the annualrent; for then all 
will be paid of their current annualrent, and of their ſtock by a ſale. But if 
the free rent come ſhort of the annualrent, the method of diviſion ordered by 
be Lords was thus: That the adjudgers were to be accounted as joint proprie- 
crecl- bre, and the annualrents as ſervitudes on the property: and therefore, 1. The 
5 and annualrents affecting the property, and every part thereof, behoved firſt to be 
title, itisfed in order according to their dates; ſo that if the rent do not ſatiſ- 
dgech ly the whole annualrenters, thoſe who were prior would carry all, and the 
title, whole adjudgers would be excluded. 2. If the free rent exceed the annualrent 
en a- of al the annualrenters, then the ſuperplus is to be divided proportionally to 
their] the adjudgers, in reſpect the annualrents being all prior to the firſt effectual ad- 
from inlication, the adjudgers could have nothing till the annualrenters were ſa— 


riling, ö tiofted 


NIX. This is the rule of diviſion; but all the former grounds of reduction are 
erceptions from the rule. So that if any of the competitors could reduce the 
fight of another, in a proceſs of reduction, they may make ute of the ſame rea- 
ſon in the competition. For inſtance, if any of the competitors had uſed inhibi- 
ton againſt any others, in that caſe they would draw out of the ſhare of thoſe 
whom they could reduce, ſo much as to make up the ſhare they would have had, 
if that reducible right did not exiſt: and yet that reducible right, albeit prior to 
the other rights, could not recur upon them, to make up what the reduction 
had carried from it, in favour of the reducing right; becauſe the ground of re- 


duction 
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duction is always upon the fault or defect of the right reduced: as in the preſent 
inſtance, a right reducible ex capite inhibitionis is faulty and defective, as Proceed. 
ing againſt the King's authority, prohibiting to take any ſuch right ; and there. 
fore it cannot claim to be made up ont of any other right, which is not faul 
ty; which holds in the other grounds of reduction, as the being 272 curſu dil gen. 
ler, e. | | 


It then the inhibition be againſt ſome of the annualrenters, in favour of another 


annualrenter, then the reducing annualrent, if by its order it would fall laſt, would 


carry from the reducible annualrents its ſhare : but if both annualrents by their 


order fall to be ſatisfied, and are not cut off by their poſteriority, then the re. 
ducing annualrent can claim no more but preference to the reducible annualrent, 
in the choice of lands in the caſe of diviſion. | _ 
If any of the adjudgers have inhibited before the conſtitution of any of the 
annualrents, theſe adjudgers would draw from the ſhares of theſe annualrenters, 
as much as will make up the adjudger's ſhare, to that quantity they would have 
got, if theſe annualrenters were not exiſting. 
two adjudgers, and one annualrenter prior to both, and ſuppoſe that one of the 
adjudgers had inhibit before the conſtitution of the annualrent, and the other 


had not; ſuppoſe alſo that all the three had equal annualrents, as if each of them 


were upon a ſum whoſe annualrent were 400 pound, and yet the free rent of the 
eſtate they affected were only 600 pound, the queſtion is, How ſhould this 609 


pound be divided amoneſt them? The annualrenter would claim his full annu- 
alrent, being 400 pound, as being prior to both the adjudgers, whereby there 


would remain to the adjudgers but 200 pound, which would be equally divided 


betwixt them, becauſe they are equal; ſo each of them would carry 100 pound; 
vet the adjudger who had the inhibition, would claim as much of the 600 pound, 
which is the common ſtock, as he would have had if there were no annualrent- 
er, and ſo he would draw 409 pound; ſo that the annuairenter would have on- | 
ly remaining 200 pound, but could not return upon the other adjudger, as be- 
ing prior to him: and therefore the firſt adjudger would retain his 100 pound: 
which would ſo hold if the annualrent had been reducible upon the other grounc: | 


before expreſſed. 5 


If the ground of reduction be for one adjudger againſt another, as if there 
were three ad;udgers, whereof each claims a yearly annualrent of 400 pound, in 


all 1200 pound, and yet the free rent were only 600 pound; if there were no 
ground of reduction, each adjudger would have 200 pound. But ſuppoſe the fe- 
cond adjudger had uſed inhibition againſt the common debtor, before the con- 
tracing of the third adjudger's debt, in that caſe the queſtion is, How ſhould the 
629 pound be divided amongſt the three adjudgers ? The firſt adjudger would 


have 200 pound, becauſe the inhibition ſtruck not againſt him, fo that he would 
have his (hare, as if there had been no inhibition, which ſhould neither profit nor! 


prejudge him. The ſecond adjudger having the inhibition, behoved to have hö 
ſhare, as if the third adjudger were not exiſting, in which caſe the 600 pound 
would have been equally divided betwixt him and the firſt adjudger, and fo be 
muſt have zoo pound, but he can claim no more, to abate the laſt 2diudgers 
| ſhare, ſeeing his reduction does not fimply annul the laſt adjudication, but on 
in fo far as it is prejudicial to the ſecond adjudication; and therefore the firſt ad. 
judger having drawn 200 pound, and the ſecond 300 pound, the third hath 100 
pound, FO od SHE 2 £9 ks bag 

This will hold, whatever be the number of the annualrenters or adjudgets 
who have inhibitions, or other grounds of reduction againſt any of the reſt. 

XXN. There is another caſe that hath not been determined, viz. ſuppoſe al 
annualrent be after ſome of the adjudications which come in por? faſſu, and be- 
fore others of them, the queiſtion is, what ſhould be the ſhare of that annual 
rent? There occurred a cale of this kind, Brown of Colſlaum contra Nicolas, de- 


cided Feb. C. 1673, wherein the ſtatute bringing in appriſers par: poſi, XY 


For inſtance, ſuppoſe there were | 
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gew and dubious, the annualrent was brought in as if it had been an adjudica- 


and ſo there is no formed cuſtom in the caſe. It is certain, that the ſtatute leaves 
annualrenters as they were before, and fo they can never come par! paſſu with 
adjudications, unleſs the date of the firſt effectual adjudication and the annual- 
ent were the ſame : and therefore, there is much more reaſon that the annual- 
rent, which was conſtitute in curſu diligentiæ of the firſt effectual adjudication, 
ould be poſtponed to all the adjudications. (The fir/t effeffual adjudication is only 
mfdered in this queſiion) albeit fome of them were before the firſt effectual adju- 


firſt effectual adjudication, or charge thereupon, But if the infeftment of annu- 
arent be after the infeftment or charge upon the firſt effectual adjudication, all 
the adjudications within the year, before or after the annualrent, ſhould be pre- 
ferred thereto : becauſe the firſt effectual adjudication is, as if all the prior, and 
poſterior adjudications within the year, were contained in it, and ſo the diligence 
{or obtaining of that adjudication is for them all: and therefore, if the annu— 


the 
ers, 
Yave | 


vere 

te arent were after the citation, whereupon the firſt effectual adjudication did pro- 
thee MW ceed, the annualrent is reducible as n curſu diligentiæ, unleſs the adjudger have 
hem been negligent, not obtaining infeftment, or giving a charge, ſo ſoon as by or- 
* the Wl dinary diligence he could do it: for where diligence prefers, it muſt be conti- 


* 


6co Ml ned diligence. 
nnu- 
there 
„ided 


other creditors, who, by adjudications within the year, are fi:one juris, ſtated as 


und; if their ſums were in the firſt effectual adjudication; which is more than any 


und, preſumption. 


rent- 

e on- ET opens Es - 

«bel TITLE XXXVI. 

und: | „ 0 . 

Hunde - Actions extraordinary. 

there WY TTItherto ordinary actions of all ſorts have been explained ; all which had an 
nd, in ordinary form of proceſs, and mult be inrolled and diſcuſſed according to the 
. 9 orcer of the roll. Beſides theſe, there are extraordinary actions, which proceed 
e ſe⸗ 


ſummarily, without the courſe of the roll; whereof theſe following are the 


cob prime. 1. Adjudications being brought in place of apptiſings, and all adjudica- 
Id Un ions within the year of the firſt effectual adjudication by infeftment or charge, 
would or before the ſame, coming in pars paſſu, as if they were all contained in the 
would Wl arg effectual adjudication; therefore ſo ſoon as any adjudication is extracted, all 
fit * ter adjudications within the year, are called amongſt the acts without inrolment. 
we hi 


p em; that is, theſe ſummary adjudications are not only liable to ſuſpenſion or re- 
fo "Mittin, but even in any proceſs founded upon them, all defences and excepti- 
adget WW os which might have been proponed in the firſt inſtance, are competent againſt 
1t only chem. This is admitted by the Lords, upon account of the extraordinary pre- 


juice, that creditors would ſuſtain, if they were neceſſitated to abide the courſe 
af the roll; for then, they could not expect to come in within year and day of 
tae firſt adjudication. Yet the firſt adjudication muſt have all the formalities of 


udgers other proceſſes, wherein not only the defender who is called, but con-creditors 
ſt, Wl be admitted for their intereſt, they producing the ſame. 

poſe u 11. Proceſſes of ſale of broken eſtates, being a kind of adjudication, having an 
ind be- Eraordinary and proper form by ſtatute; whereby, in the firſt inſtance, the e- 
enn, iences of the debtor's being cb@ratus, muſt firſt be inſtructed, either as notour, 
(IS, 8 


8 H or 


ne ee above, II. 5. 11. 


ton pars paſſu with the adjudications ?. I know no deciſion ſince to ſecond this, 


fication, becauſe the real right of adjudications is only by the infeftment of the 


It were alfo very inconvenient, if the common debtor might, by voluntary in- 
ſeftments, prefer one creditor, by conſtituting an annualrent, to the diligence of 
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or by competitions of many creditors, whom the debtor cannot ſatisfy, unleſs be 
could fell all his eſtate at once: and then a term is affigned to prove the rental 
of the lands and caſualities thereof, and the ordinary rate of lands of ſuch hold. 
ing and caſuality in the ſhire where they lie: after which the probation being ad- 
viſed, and the loweſt rate determined by the Lords; there is a ſecond in ance 3 
and a new citation and intimation. Now, if both theſe ſhould abide the courſe ! 
of the roll, it would be a great detriment to creditors ; therefore the Lords, b } 
act of Sederunt, have ordered theſe proceſſes of ſale to proceed ſummarily with. 4 
out inrolling, reſerving all defences to be proponed before the auditor of the {ale 1 
by roup. And it is only competent to the defender to object againſt his beine 
alledged inſolvent ; for in this caſe, bankrupt is an improper term, being proper g 
only to merchants, and others whoſe eſtates are in moveables; but as to Heritor 1 
if they be cbærati, fo that by the real diligence of creditors, they cannot ſel 1 
their eſtates, except all be fold together, this proceſs is not to their diſcredit. | 
ſince it only ariſeth from the bringing in appriſers or adjudgers within the year 4 
| part paſſu ; but It was their fault, that they did not offer their evidents, and pol. : 
ſeſſion of lands proportional to the ſums; in which cafe only a partial adjudicati. 
on could proceed, redeemable in five years. — 
III. All incident actions are extraordinary, and need no inrolment; as ſeque- ö 
ſtration of charter-cheſts ; inſpection thereof; nomination of factors in competi- 
tions of many creditors, whether the ranking be paſt or not; proceſſes for tutors 1 


Tit 


Lord 
ceſſo! 
ſ cat! 
y ſet 
their 
mit t 


A 
in th 
fore t 
creets 
In ore 
hons - 


ter | 


nominate to accept or be excluded, and the like. And when reductions of ads [ II, 
are inſiſted in, they are ſummarily diſcuſſed: for the reaſon why they muſt be | Rug 
raiſed, is, becauſe parties are not obliged to attend but at the diets of proceſſes ; | Lag 
and therefore, if at any other time bills be given in to alter acts, if they proceed II 
upon informality of proceſs, or that acts are not conform to the minutes; in theſe | the c. 
caſes there needs no reduction, if the complaints be in due time before the ac- they e 
quieſcence of parties is preſumed by law. But if the complaint be upon matter of jur 
of fact, which ought to be conſulted with the clients; the Lords ſhould not ad. MI tt 
mit of the ſame upon bill, unleſs the party were in town, but there muſt be re- IV. 
_ duction to oblige the party to attend at the term in the reduction, which there- Wl ** © 
fore is ſummarily diſcuſſed, Alſo, when any party is appointed to be called in- WM ** pr. 
 cidenter, and the proceſs continued againſt that party, then that citation is diſcuß- {iſ int 
ed ſummarily. JJV WJ th ! 
IV. Transferrences of proceſſes upon the death of either party, are ſummati- elſor 
ly diſcuſſed, albeit probation muſt proceed; as when the paſtive title cannot be de de 
inſtantly verified, but proceeds upon behaving as heir, Jucrative ſucceſſion, or Juſtice 


Vitious intromiſſion, both the relevancy and probation of theſe proceed ſummari- | them, 
ly 3 becauſe they are acceſſory to the principal cauſe, which remains in the roll tt fea, 
as it was, and is marked by the ordinary to continue till theſe incident proceſs} al of 
be diicuiied, „ I es be 
V. The King's cauſes proper to the Crown, and not belonging to donatars | * 
are, by the act of regulation, to be ſummarily diſcuſicd ; the King's advocate in- ad 
timating to the defenders, a fourth-night before he infiſt, that they may be read). ent 
VI. Actions upon invaſion of either party in proceſs, againſt the other, pro-| lie 10 
ceed ſummarily without inrolment ; and that by bill, if the party-injurer be pre- 15 0 
ſent, or by citation under the Signet, if he be abſent. 1 ute 
| VII. All complaints upon contempt of authority, proceed ſummarily by bill 15 
if the party be preſent, or by citation if abſent; as when execution proceeds al- Pon 
ter ſuſpenſion, or fit duly intimated, either apud acta, or by inſtrument of c- 
E | 2 . ESL. 
VIII. All incident penal actions for vindicating the Lord's authority, are to be 
diſcufed ſummarily, whether the penalty be by amerciament, impriſonment, d 
Corporal puniſhment. For though the Lords are not criminal judges, yet all 0 
vercign courts have implied in their juriſdiction, theſe penalties, without Wbie 
the {ame cannot be explicated; and therefore all affronts or contempts of [1 
82 5 Lords, 


Lords, or any of them, may be ſo puniſhed. And where parties are found ac- 
ceſſory to malverſations in proceſs, they are fo to be puniſhed. Thus in preva- 


y ſet upon the pillory, or have their ears nailed to the trone, with papers upon 


their brow, ſhowing their crime, when yet the Lords do not find reaſon to com- 
nit the offenders to the criminal judges. 


TITLE XXXVII. 
Advocations. 


$ CTIONS ordinary and extraordinary, which are competent to be diſcuſs- 
Ned before the Lords of Seſſion, in the firſt inſtance, having been explained 
n the former titles: the proper method leads us now to actions competent be- 
fore the Lords 1n the ſecond inſtance, by advocation, ſuſpenſion of their own de- 
creets, or of the decreets of other courts, and reduction of the ſame. Of which 
n order; and firſt, of advocations, theſe being before decreets. As for ſuſpen- 
fons and reductions of decreets, theſe being after decreets, are to be explained 
ater decreets. 5 8 5 „ 
II. Advocation, as the name imports, is an action craving a cauſe to be re- 
moved from another judicature unto the Lords, to be diſcuſſed by them, or to 
be remitted to another competent and unſuſpected judge. 


of juriſdiction, that whatſoever hath not an ordinary judicature to determine it, 
z at the Lord's determination. „ 

ters of ſtate, and for maintainance of the public peace againſt riots or violence, 
re proper to the Privy Council *, which was inſtituted for theſe effects, and fo 
aſtnguiſhed from the Kings ordinary council, whereunto the College of Juſtice 


ton, All crimes which occur not in the explication of the juriſdiction of 
tie Seſſion, or other courts, are proper to the criminal judges, chiefly to the 


them, by the act of regulation of judicatures. All actions criminal committed 


al of Scotland, and his deputes, and the civil actions accuſtomed in that court, 
5 the adjudication of prizes, and actions among ſeamen. All actions for con- 
irmation of teſtaments, or adherence, or divorce, are proper to the Commiſſaries. 
all actions for debt not exceeding two hundred merks, are by ſtatute only com- 
petent to the ordinary judges in the firſt inſtance, and are not to be advocated by 
ne Lords, (P. 1663. C. 9. P. 1672. c. 16. § 16.) unleſs the parties be mem- 


latute was made, that the Lords might have more time to decide matters of 


mochfication, augmentation and locality of ſtipends, are proper to the commiſ- 
lon for plantation of kirks, and that not only in the firſt inſtance, but in the 


for 


By act 6. ann. c. 6. it is declared, that after the iſt May 1708, there ſhall be but one Privy Council ſor the 


kingdom of Great Britain, which ſhall have the ſame powers, as the Privy Council of England had at the time of 
25 don, and none other. | 8 0 : 
The court of Seſſion is now in place of the Commiſſioners of teinds, P. 1707. c. g. 


C 


cation, or excuſable acceſſion to forgery, or falſe teſtimony, parties are frequent- 


III. The Lords may advocate cauſes, where, though they cannot be judges in 
the cauſe advocate, yet they are competent judges in the advocation : for as 
they are the King's ordinary council in matters of law, they have that amplitude 


IV. The ſubject matter of every juriſdiction is commonly known. All mat- 


lath ſucceeded : and therefore the Lords are denominated Lords of Council and 


Jaftice-General, Juſtice-Clerk and five of the Lords of Seſſion, affociated to 


it ſez, or within the ſea-mark, are proper to be judged by the Lord High Admi- 


f 


bers of the College of Juſtice, who are obliged to attend the Lords, which 


pcater Importance. All actions for valuation of teinds, plantation of kirks; 


0 a 3 5 : . ; | 
Kond inſtance by ſuſpenſion or reduction . There is ordinarily a commiſſion 
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| 
for criminal cauſes upon the Border, which is proper to them according to \ 
the tenor of the commiſſion. Bailies of regality are competent judges of crimes * 
committed within their regalities, unleſs the ſame be firſt purſued before the ut 
Juſtice-General, in which caſe the ,bathes of regality cannot repledge from, p N 
but fit with the Juſtice-General, and have a vote deciſive, as is ſtatute in re. Dae 
lation to church-men's regalities, in the act of annexation of the temporalities Ke 


of kirk-lands to the Crown. It is not determined by the act of regulations, Wl 
adjoinins five of the Lords of the Seſſion, whether the bailies of regality are pP 


reſtricted in their juriſdiction, from having a vote with the Juſtices either in! #7 
the ordinary or circuit-courts : but it appears more rational, that theſe bailies 4 E: 
ſhould have a vote, when there are many criminal judges, than when there waz 3 + 
but one. All ſheriffs, ſtewarts, bailies of regality, bailies of burrows, barons Wl © by 
and their bailies, have criminal juriſdiction, unleſs they be prevented by ſuperior 1 oon 
courts; but they cannot repledge and are reſtricted as to the kind and order of 3 7 
procedure. 7 7 I 
N V. It would not be conſiſtent with the juſtice and ſecurity of the kingdom, nh 
that there were no remedy to ſlop the courſe of any of theſe criminal judges, al- r 95 
beit they were never ſo partial and ſuſpect; and therefore upon complaints to the J be : 
ſecret council, the execution of ſentences of criminal judges can be ſtopt ; yet =... 
they can neither be advocated nor reduced by the Privy Council, who nave no *M 
ſuch form. So that it is both neceſſary and accuſtomed, that the King's ordinary J 11 . 
council, the Lords of Seſſion, ſhould advocate all theſe cauſes proper to particu- N | 5 
lar juriſdictions, which cannot begin before the Lords, nor be determined by ; 4 f 
them; if there be juſt ground of advocation; 22, upon the point of competency of 1 
juriſdiction, as if one court proceed in that which belongs to another or if the I or 
crime be not committed within their juriſdictions, or if the parties be not liable : * 10 
thereto; or if they be declinable by reaſon of relation to either party, or of en- | jew 
mity againſt either party ; or if they have given partial counſel, while they were ee 
judges; or if the crimes be peculiar crimes of the Crown; or of ſuch moment . 
or difficulty, as requires the pleading of the learnedeſt lawyers, and determinati- whe 
on of the ſkilfulleſt judges, or the like. Yet the advocation is to this effect, that „* 
the Lords may appoint competent unſuſpect and impartial judges ; and therefore . 
they do remit ſuch cauſes if they be of moment or intricacy, unto the juſtice- e 
court; or otherways name delegates in place of the Judges- ordinary, for thele =... be 
particular cauſes remitted to them: but where there is a collegiate court, ſo long „ 
as there remains a quorum, againſt whom there is no exception; there ought my 32 
advosstion io be paſſed,” d. 3 33 57 Y XI, 
VI. It were of great importance for the ſecurity of the lieges, if the time ot ci. leg 
tation and execution, were determinate in the matter of crimes. For ſome | Ale 
courts cannot judge in ſome crimes; unleſs it be within three ſuns from * A. 4h 
commiſſion of the crime. And the law hath ſecured the lieges moveables, — 5 
other ſmaller intereſts, that execution may not be done within term of law, which 670 


| RS En 
is fifteen days. How neceſſary then were it, that there ſhould be a fixed time 755 


. "© # » 72 | . . 7 94 
for capital execution of criminal ſentences, or theſe of like import , for the 


. . | . | ; 8 | | to | judge . 
right of parties, and for preparation for death, and that acceſs might be 1 5% 
the Privy Council to ſtop execution, that the King might give pardon, | S [700 
found cauſe, and that the juſtices and their conjuncts might give their Nog vill no 
whether all things had legally proceeded, as is contained in NEE he def: 
or that they might reduce the ſentence upon nullity or injuſtice ; w Geclinas 


on of 
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much more ſafe and fit than the accuſing criminally the inqueſt. 


VII. The 


n the 


* By act 2. Geo. I. c. 25. No ſentence importing capital or corporal puniſhment, can be ee 
ſouth-fide of the river Forth, for 30 days, or on the north- ſide of that river for 40 days after it is eee l 
by act 3. Geo. II. c. 32. corporal puniſhments importing leſs than death or diſmembering, may be ex 

eight days on the ſouth-ſide of Forth, and after twelve days on the north: ſide. 
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VII. The ordinary advocation, is of civil proceſſes, in matters which may be 
udged by the Lords in the ſecond inſtance. It was introduced in place of ap- 
peals, and is a far more excellent remedy. 


VIII. Appeals were accuſtomed, and in vigour with us, as in moſt other na- 
tons, but more peremptory than in any nation: for there was no time to appeal, 


'$ hut inſtantly at the pronouncing of the ſentence ; and there was a long train of 
55 appeals from court to court, and at laſt to delegates appointed by the King, be- 
e fore the Inſtitution of the Seſſion. But of a long time there hath been no ap- 
in 


peals allowed, or admitted in this kingdom; but, in place of appeals, advocations 
were introduced, ſtopping and removing proceſſes, not at the humour or pleaſure 
of parties, but by the judgment of the Lords. Thus, 7, 


& Þ 


IX. The manner of patiing advocations, is by bill preſented to the ordinary 
upon the bills, and containing the reaſons of advocation: which bill doth not 
pals of courſe, but upon ſpecial conſideration of the reaſons, by the ordinary, 
and competent inſtructions produced; all which do appear from the copy of the 
rroceſs craved to be advocated, which ought to be produced, and which may not 

warrantably be refuſed by the clerk of the proceſs, if required to give a dou- 
ble of the libel and minutes; or at leaſt there ought to be produced an inſtru- 


ment bearing theſe duplicates to have been required, and either refuſed, or a 
Mo competent time propoſed by the clerk to tranſcribe them, and an inftrument at 
15 MT that time, bearing, that a copy was not delivered, ſigned by the clerk. If the 
1 IM ign<d copy be produced, advocation ſhould not be granted upon any alledgeance, 
I bu what. was proponed and repelled, otherwiſe it would evacuate the juriſdicti- 
he ou of all inferior courts : tor albeit when advocations are paſt and come to be 
ble  puted, the Lords may remit ; yet the party delayed hath no more ordinarily 
en. but the proteſtation- money for his expences and prejudice: and if the cauſe were 
ere rmitted, there were too much probability, that the inferior judge would be too 
ent a ere againſt him, who did advocate, and few perſons againſt whom advocati- 


cas are paſſed, will refuſe to advocate of conſent, if the other party will inſtant- 


. Voit in the principal cauſe before the ordinarg. FRE 

re K. For cviting theſe inconveniencies, the Lords do of courſe grant warrant 
ice- WM © the ordinary on the bills, to diſcuſs the reaſons of advocation on the bill: for 
bele the ad vocation pals the Signet, it mult abide the courſe of the roll; and albeit 
905 ö oe roll of tuft penſions and advocations, never be ſo far behind, as the roll of or- 
+ no WY ary actions, yet it would be too great a delay of juſtice, if the advocation be- 
eee to: go tothe roll. „ 

al XI. If no reaſon of advocation were ſuſtained, but what was ſuſtained or re- 
mc WI belled, or where a copy of the proceſs was not delivered; advocations now would. 
| the make little delay. But the pretence of unſkilfulneſs.in procurators before inferi- 
and er courts, and of parties being unwilling to propone declinators of the judges, is 
nich! ne ground that other reaſons of advocation are admitted; which ſhould not be 
am! ſtained, ſeeing there is ſtill a remedy by ſuſpenſion” © —- 
the WI XII. The moſt ordinary reaſon of advocation, is, upon the incompetency of the 
de to WM ge; which is elided by a party's prorogating the juriſdiction by proponing de- 
i he WW ences, without proponing declinators : for primus actus fudicii eff judicis appro- 
nent, ius; yet if the defender propone declinators with other deiences /mul, theſe 
cee, il not prorogate the juriſdiction, but will be underſtood as a vindication of 


were lhe defender, that he is not litigious. But by the nature of the defences, the 
leclinator muſt be firſt anſwered : and if it be repelied, 1t will be a relevant rea- 
bn of advocation, if the verity of it be notour; as if the matter of the proceſs be 
dot under the juriſdiction of the judge; or the defender not dwelling within 
| on the BN fl diſtrict ; which ordinarily are notour, and need no further probation. But if 
ad ale bg incompetency upon relation to the parties, which muſt have probation, T9 
be not notour; the proponer ought to come faratus, inſtantly to verify the fame, 
the oath of the party, the knowledge of the judge, or by witneſſes ready to 
Pore, who will not be rejected as ultroneous ; becaule it being a dilatory defence 
. . muſt 
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muſt be inſtantly verified; fo that, if witneſſes without citation were not admit. 
ted, that juſt defence could not be proved, though it be matter of fact *Probahle 
by them. 3 5 3 1 
XIII. The relation declining the judge, is the ſame with the relation deck. 
ning particular Lords of Seſſion, which is lately, P. 1681, c. 13. extended to un. 
cles and aunts, nephews or nieces, by conſanguinity; but as to affinity, only to 
brothers and ſiſters, and not to good-brothers () marrying two ſiſters or good. 
ſiſters (by) marrying two brothers. Vid. lib. 4. tit. 39. §8 14. 1 1 
XIV. Declinature upon enmity muſt alſo be inſtantly verified, and may be! 
referred to the judge himſelf generally; but if it be otherwiſe proved, the facgz 
inferring enmity muſt be particularly condeſcended upon; which may be proved] 
by oath of the judge, by writ, or by witneſſes. though not cited before. , 
XV. The next reaſon of advocation is the. judges intereſt in the cauſe; or iff 

it be inſtructed that fover conſimilem cauſam, having a cauſe in the, ſame circum. 
ſtances depending before another court; which alſo muſt be inſtantly verified, 38 
aforeſaid. This 1s not a reaſon of incompetency, but of ſuſpicion of prejudice, | 
XVI. The fourth reaſon of advocation, is the exemption of the defender from! 
that court; which ſome have obtained by way of action, upon frequent acts off 
injuſtice; or otherwiſe by exemption upon privilege, as the members of the Col- 
lege of Juſtice, are privileged by ſtatute, But, in either caſe, if the parties pro- 
pone other defences, they-cannot return to their exemption. > ls l 
XVII. The fifth reaſon of advocation is, upon the intricacy and importance of do re 
the cauſe, as if it come to a competition of heritable rights, or to a diſcuſſion of mp 
the nullity of decreets : for inferior judges have not power of reduction; except nhib; 
the commiſſaries of Edinburgh, who can reduce other commiſſaries decrects, and bens. 

the judge of admiralty, who can reduce the decreets of other judges of admiral4 they 1 
ty, (or review his own decrees, P. 1681, c. 16.) This will not exclude manifeſt action 
nullities of original writs, as wanting of witneſſes or deſignation of them. And l. d 
as inferior courts cannot reduce, fo neither can they improve any writ, that being] active 
proper to the Lords, either by certification, or by probation of the forgery, which! terloc 
uſes to be remitted to the criminal court, if the Lords inflict not a leſſer puniſ- ” dila 
ment, than that of forgery. „„ - „„ eh 


XVIII. The fixth ordinary reaſon of advocation is, that probation appears ol er by 


he requiſite ex nobili officio, which is not competent to any inferior court: and II. 
therefore, where there is reaſon to give acts before anſwer, for adducing evideng {0 cite 
ces on the part of one party or more, from whence the point in queſtion is toll © © | 


be inferred ; it is a ſufficient reaſon of advocation, as if old bonds be quarrellabe i Aion 
upon circumſtances or matters of fact, to prove their payment, or retiring, ot ig the $i 
matters of truſt be in queſtion ; no inferior judge can uſe ſuch probation. =__ que 
XIX. After Iitiſconteſtation, there is no relevant reaſon of advocation, except borioy 
upon iniquity in the material juſtice of the cauſe, by ſuſtaining an irrelevant libe# Courſe 

or an irrelevant defence, reply, duply, &c. or by rejecting a relevant libel, of wh 
repelling a relevant exception, reply, duply, -&c. or by determining an incompe f tie 
tent manner of probation ; which muſt alſo be inſtructed by a copy of the pioy rant fc 
ceſs, as aforeſaid, or by inſtruments for not obtaining of the ſaid copy ſubſcribe0g a ſum 
XX. There are three ſtatutes limiting the Lords juriſdiction in advocatioey 
The firſt is in the end of c. 39. P. 1555, anent the warning of tenants, in thela 
terms: That no advocation of cauſes, be taken by the Lords, from the judge 
ordinary; except it be for deadly fead, or the ſheriff. principal or judge-ordiſ 

© nary be party, or the cauſes of the Lords of Council, their advocates, ſcribes 
and members.“ Which, tho' it appears to be general; yet, being an artic'g 

in the act for warning of tenants, it is not to be generally extended, but in (08 
advocation of removings. And yet even in theſe actions, it is in deſuetude 1 0 
veral points, which, by cuſtom, are ſuſtained ; as if the deputes have intereſt 1 
the cauſe, unleſs the principal judge ſit, or another depute; or in the caſe of ing 


; cant 
guity: but the Lords uſe to order that advocations of removings in the 2 
| | . | : tung 
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time, be only paſſed by three Lords met together. The ſecond ſtatute reſtraining 
advocations, from competent judges, is, where the action is for ſums within 200 
merks *, or whereunto the inferior judges are by law expreſsly appointed to be 


by law appointed to be proper judges, as the commiſſaries in confirmations and 
divorces. Yet even in theſe, inquity is a competent reaſon of advocation, The 
third ſtatute limiting advocations, is, c. 16. P. 1681, whereby advocations are 


the neceſſary diſpatch of cauſes before that court; and therefore they are only 
remeidable by ſuſpenſion or reduction. 5 5 7855 
XXI. There is no neceſſity to offer a tenor of advocation, becauſe it is uni- 
formly obſerved amongſt the writers. | 


TITLE XXXVII. 
Preliminaries of Procels. 
WE have now gone through the ſeveral kinds of actions, which precede li- 


do remain; ſuch as reductions of decreets, or ſuſpenſions thereof (under which are 
comprehended ſuſpenſions ſuper ceſſione bonorum) diligences or executory actions, as 


tions. We come new to conſider actions as they become proceſſes; that is, till 


it. Yet the ſummons, with the inſtructions thereof, either for the title paſſive or 
active, or for probation, is called a proceſs, albeit properly it be not, until an in- 


s dilatory, in this form, * no proceſs for ſuch a reaſon ;” that is, there can be no 
further procedure in- favour of the purſuer, whether by an interlocutory ſentence, 


or by a decreet. 


' 


to cite parties, which ſhould not be granted, unleſs the grounds of it be relevant, 
i. e. ſuch as being proved, would infer the concluſion claimed; and therefore 


the Signet, as they were before by the brieves out of the chancery, which are 
courſe, periculo petentium, except in the caſe of bills of advocation and ſuſpenſion, 


rant for citing 1s not properly an action, till actual citation be added thereto ; for 
a ſummons is ſo named d ſummonendo, becauſe it advertiſes the party to appear 
before the judge; and a citation is 2 citando, becauſe it haſtens the defender to 
compear, at the term contained in the ſummons. But ſecing the defenders may 


next Sederunt day, or any day after; ſeeing ſummonſes before the Lords are with 
continuation of days, which laſteth for a whole year; yet ſo, that the defenders 
are not obliged to attend all that time: for they may produce the copy of the 
Uummons which they received, the next day after the term, or any day thereafter 
within that year, and thereon crave proteſtation, bearing, that ſeeing the purſu- 
er inſiſts not, he can have no proceſs till a new citation: but becauſe the purſu- 
er needs not then be preſent, ſeeing his advocate can do all that is then. needful 


- Without 
By act 20. Geo, II. c. 43. actions for ſums within L. 12 Sterling, cannot be advocated. 


judges, c. 9. P. 1663, which is to be underſtood, where the inferior judges are 


excluded in cauſes intented before the Admiral, even upon iniquity, becauſe of 


tiſconteſtation and decreet; after which, only actions preſuppoſing decreets 


inhibition, arreſtment, actions for making arreſted ſums forthcoming, and adjudica- 
they receive further progreſs by ſentences interlocutory or definitive; ſo that an 


action, though depending, is not yet a proceſs, till there be an interlocutor upon 


terlocutor be upon it: for the firſt defence, and the moſt general in all actions, 


II. An action imports more than a cauſe, vig. That there is a warrant granted 


actions which have a fixed form go of courſe, and are expede by the writers to 


unqueſtionably relevant. But when they proceed upon bills, it would be too la- 
borious a taſk, narrowly to conſider what bills are juſt, but they are paſt of 


which paſs not of courſe, but are read before the ordinary, and paſt upon conſi- 
deration if the reaſons be relevant, and have competent inſtructions. Yet a war- 


Ompear any moment in the hour of cauſe that day, they are not called till the 
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without information, the defender gets no expences or proteſtation- money, upon 
the admitting of ſuch proteſtations; and if any advocate appear and produce the 
ſummons, the clerk marks upon the margin thereof, the purſuer and defenders 
advocates, and appoints the defenders to ſee the ſummons, executions, and in- 
ſtructions: and though none appear for the purſuer, the proteſtation is not ad. 
mitted that day, but the ſummons 1s called the next day, with certification; and 
the third day proteſtation is admitted and extracted; which formerly was paſſed 
of courſe by a clerk, but now muſt be ſigned by the ordinary. 

III. The executions do ordinarily bear, that ſuch perſons were cited to com. 


pear, * day and place within contained ;” becauſe, executors of ſummonſes, ad. 


venture not to determine upon what days the citation ſhould proceed: and there. 


fore the defender's advocate ſhould not call upon the copy, to obtain proteſtati- 


on, till the competent days for ſuch a ſummons be paſt, of which formerly, 


See lib. 4. tif. 3. 33. But if the ſummons he privileged as to the days of com. 


pearance, the term may be tix days on this ſide of Dee, or fifteen on the other“. 


IV. When the purſuer's advocate produces the ſummons, to exclude the pro- 


teſtation; the day of compearance is oft- times left blank, that the purſuer's ad- 


vocate may fill in what day he pleaſeth ; but he ſhould not fill up a longer day 


from the giving the execution, than the law requires ; for thereby the defender 
would be obliged to an uncertain attendance ; and therefore he may crave the 


incompetent day to be changed, as it ſhould have been; which the clerk may do} 


at the calling of it. 


V. Sometimes the proceſs is given out with the day of compearance blank. 


And tho' the defenders advocates ſcore the blank, or make it to a wrong day; it 
may be mended at the bar; ſeeing there is a rule as aforeſaid, which, upon 
neither fide, ſhould be tranſgreſſed, and it deſerves no new fight upon that alte- 


ation. Te VV 5 1 
VI. If there be many defenders, and different advocates ; the clerk marks the 
proceſs to be ſeen in ſuch an advocate's houſe, who is anſwerable for the return 


_of it: and unleſs the reſt come to his houle and adviſe, he ſhould ſend it with] 


a ſervant to be ſeen in his hand. But the purſuers do moſt prudently, who cauſe 
take it up, and give it to the ſeveral defenders apf. 
VII. Before the regulations 1692, there was great contention and trouble to 
the Lords, anent the getting back of proceſs, and concerning the writs in the pre 
ceſs: but by that act, the purſuer ſets down an inventary of his production, and 
under it a minute, bearing, © given out by ſuch an advocate, to ſuch an advo- 
« cate, ſuch a day;” which being ſigned by the out-giver, prevents all quell 
ons about the production, and the time of returning; which is now little col- 
troverted, becauſe the cauſe cannot be ſuddenly called, but muſt come in by ity 

courſe in the roll; whereas, before the regulations, it might have been called 

the ſame day on which it was returned; and this inventary of the proceſs 1s 4 

great ſecurity for the writs produced, which the defender's advocate is anſwef 

able for, fecing he may refuſe to take in the proceſs, if the inventary an{we 
not the production. This inventary is alſo a mean to inſtruct what writs cam 

to the clerk's hands; whercas, before this regulation, there was no remedy 9 

recovering . writs, bat the oath-of-the receiver. Muni. od 

VIII. When a proceſs is returned, the advocate who returns it muſt wit 
thereon, * ſeen and returned by me,” and ſign the ſame. But if, upon inſpecd 
on, he find his clients not concerned, he then writes © returned, as not bein 
for the defender,“ and ſigns it. And when ſeveral advocates compea!, fo 
ſeveral parties, they ſhould all write their returns upon the proceſs when the 


have feen it; whereby, at calling of it in the roll, they cannot pretend they bes 


*The inhabitants on the north-ſide of the river De have a privilege, that all hornings againſt aer 1 
be on 15 Gays at leaſt, but no privilege as to citations. The inhabitants of Orkzey aud Zuland mull 
on 40 days, and horning againſt them, mult be allo on 40 days, P. 1685, c. 43. 5 
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Tit. XXXVII. Preliminaries of Proceſs. 681 
"ot ſeen it, as oft-times they do, and delay proceſs, nor can they diſclaim their 
appearance afterward. 

15 IX. After a proceſs ts returned, jt may be offered to the keeper of the books 
n- ot inrolment, upon any Saturday, at the hours appointed; and the producer may 
d- men ſee it inſert according to the dates of the returns of theſe that are preſented 
that day, in the book that is proper for that kind of proceſs; for there is one 
book for ſuſpenſions, advocations, removings, ejections, and recent ſpuilzies, 
which are to be called upon Tueſdays and Wedneſdays weekly; and another 
hook for all other cauſes ; except concluded cauſes, which have a particular book 
far the inner-houſe ; and hers is another book for actions to be diſcuſſed in the in- 
ger-houſe; yet theſe actions mult firſt be inrolled for the outer-houſe, and are there- 


ati: aer inrolled for the inner-houſe, not by the date of the returns, but by the great 
rly. N iſandum made in the outer-houſe; as when great aviſandum is made in the out- 
m- W:-houſe for diſcuſſing the reaſons of reduction of heritable Tights of lands or an- 
r *, bualrents, after the production is cloſed ; or in probation of the tenors of writs 

eroyed or loſt, after the adminicles are diſcuſſed ; or in ceſſiones bonorum; or for 
ad- &termining of any point, which, upon report from the outer-houſe, the Lords 


for its importance or intricacy, have ordained to be heard in their own preſence. 


nder I vet, before it be inrolled, the Lords in præſentia may call the cauſe then in de- 

the White, while it is recent in the minds of the pleaders, and makes no uncertain 

y do Wl:tendance ; which cannot extend to more than a ſingle point at once. But if 
Wonce the cauſe be inrolled 1 in the 1 inner- -houſe roll, it cannot be called again, till 

Jank. Wi come in, in its courſe. 

y; it X. The execution of ſummonſes, and all diligences, Was ; of old done by the 


Wicrifis, while proceſſes proceeded upon brieves out of the chancery, as they do 
altc-Wict execute theſe brieves which remain. But fince the Inſtitution of the College 

Wii Juſtice, tho' any perſon was ſufficient to execute ſummonſes, wherein there 
s the ns no ſpecial certification; yet the old ſtile was ſo far retained, that the ſum- 
monſes are ſtill directed to ſheriffs in that part ſpecially conſtitute by the Lords, 
br whoſe name there is a blank left to be filled up by the purſuers at their plea- 
ſure, But if the certification in the ſummons be, that if the party cited to give 
is oath, appear not, he ſhall be holden as if he did appear and did confeſs the 


ble titty of the n referred to his oath ; then the execution muſt be by a meſ- 
e pro-iencer at arms *, againſt the party perſonally apprehended, unleſs the party be 
ut of the country ; for then the meſſenger muſt execute the ſummons at the 


market-croſs of Edinburgh, and pier and ſhore of Lieth and in either caſe, 


queſt the ſummons muſt bear the certification * to be holden as confeſt.” The reaſon 
e con e this certification is, becauſe Edinburgh is communis patria, and every provi- 
Bet, lent man is ſuppoſed to have an ordinary procurator there, who may take notice 
Calle 


if publick citations at the croſs ; and when the proceſs is called, if he be ſtill 


els 1s Met of the country, he will either get a long term, or a commiſſion to depone. 

NVC XI. If parties be latent, vagabonds, or have no domicile, or if they dwell or - 
an! lun where there is not zutus acceſſus, the ſummons bears ſpecial warrant upon _ 
s C210 notoriety thereof, to cite them at the neareſt market-croſs to the places where 
dy fete dwell or haunt, to which there is ſafe acceſs ; wherein there may be certi- 


delion to be holden as confeſt, as againſt perſons out of the country. 


ſt wing XII. The executions of ſummons do properly lignify the acts done by the ex- 
nſpec Kutor thereof; but becauſe theſe acts are expreſſed in the atteſtation of the ex- 
ot bein Utor, that atteſtation is called the execution, or the indorſation, becauſe the 
car, fo me uſes to be written on the back of the ſummons. Theſe executions of old 
en the t called „ the rehearſe of the ſummoner made in court by writ or word, ha- 
ey hat ving ſufficient witneſſes of diverſe baronies, who ſhall ſwear in court that they 
— 2 -—— << Dy- flood; 
b 4 MP won een are now executed by meſſengers at arms, and to the firſt and ſecond diets at one time, P. 
' 1. | . 


| Fee above, IY, 3. 31. below, IV. 47 4+ 
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« by- ſtood, ſaw and heard, and for witneſſes were tane, where the ſummong, 


'9» 


« made the ſummons, &c. cap. 112. Parl. 1429.“ And thereafter executions gf 
ſummonſes did only require that the ſame were ſtamped or ſealed by the officer, 
otherwiſe to make no faith, cap. 32. Parl. 1469. The ſignet or ſtamp my 
have upon it the firſt letter of the executor's name, or ſirname, or ſome other 
thing that ſhall be univerſally known to be his ſignet, cap. 74. Parl. 1540, 
The reaſon hereof was, becauſe at that time few executors could write. But littie 


notice was taken what was upon the ſtamp, and any veſtige of a ſtamp in old e, 


cutions was ſufficient. But now all executions muſt be ſubſcribed by the execy. 
tor, and the witneſſes ; fo that there is no neceſſity of a ſtamp: for wherever the 
executor does ſubſcribe and deſign himſelf, it is more effectual than the ſtamp, 
for thereby there is a better mean to improve the executions, than by the ſtamy, 
cap. 4. Parl. 1686. ZN Ee 1 

XIII. Executions of ſummonſes are of diverſe tenors: for if the parties cited 
be perſonally apprehended, or if he be cited at his dwelling-houſe, or at the mar- 
ket-croſs neareſt his dwelling or haunt, or if at the market-croſs of Edinburgh, 
and pier of Leith, as out of the country, the executions muſt differ accordingly, 


But in all executions the executor's name and defignation muſt be expreſſed, and 


the letters which are his warrant; as alſo the names and deſignations of the per- 
ties, purſuers and defenders, muſt be expreſſed, and not related generally, as they 
uſed formerly to bear only, © the perſons within written,” cap. 6. Parl. 1672; 


yet if the executions be written on the back of the ſummons, and not in ſche- 


dules a-part, tho' the execution bear but * the perſons within written“ general 


ly, it may ſuffice. The executions mult alſo bear the day of compearance, which 
is ordinarily left blank till the ſummons be called, as hath been ſaid. They al: 
ſo uſe to bear the place of compearance, * at Edinburgh, or where it ſhall hap 
pen the Lords to be for the time ;” becauſe of old the Seſſion had no fixed place 


but being now fixed, the mention of the place is not neceſſary, unleſs the King 
ſhould command the Seſſion to fit elſwhere. = DD, 
XIV. The days of compearance at firſt were very long, but were ſettled to be 
on twenty one days warning, cap. 6. Parl. 1466, which is to be underſtood oi 
the firſt ſummons : for the ſecond ſummons is upon fix or fifteen days. But ex 
ecutions at the market-croſs of Edinburgh, and pier of Leith, muſt be upon fix 
ty days for the firſt ſummons, and fiſteen days for the ſecond. But ſecond cita 
tions againſt parties within Edinburgh, or the ſuburbs, paſs upon twenty foul 
hours. Privileged ſummonſes are ordinarily upon fix days. But as to this, th 
Lords made an act of Sederunt, of the 21ſt June 1672, of which we have a 
ready ſpoken, lib. 4. tit. 3. & 33. The executions muſt alſo bear, * for til 
« cauſe, to the effect, and with certification contained in the ſummons.” 
XV. Executions of ſummonſes againſt parties perſonally apprehended, muſt beat 
ſo: and it were very fit, that they bear the place where, which would be a mel 
of improbation, if there were ſtronger evidence of the parties being alibi. The) 
muſt alſo bear a copy delivered, or at leaſt oftered and refuſed : which copy muſt b. 
ſubſcribed by the executor thereof, cap. 141. Parl. 1592. The giving of a cop 
is the moſt eſſential part of the execution, which contains all the other poi 
which uſe to be expreſſed, and may ſupply the defect of them, eſpecially when 
the party cited is perſonally apprehended ; but in other executions the manner 9 
Jeaving the copy is neceſſary, and is preſcribed by cap. 75. Parl. 1540, bearllt 
« That if the executors cannot apprehend the perſon, they ſhall paſs to the g 


< or door of the principal dwelling-houſe, where he aQually reſides for the tw 


and there ſhall deſire to have entrance, and ſhall ſhow the letters to the {er 
e vants of the houſe, or other famous witneſſes, and offer the copy thereof ! 

„the ſervants ; but if they refuſe, he ſhall affix the ſame upon the gate or " 
« Put if they get not entrance, they ſhall firſt knock at the gate or door 
* knocks, and ſhall affix the copy upon the ſaid gate or door.” Theſe knoc 


are not to be given if there be acceſs to the rooms where the ſervants are. 3 
WO certal 


catior 
mittec 
fx th 


nualre 
rents, 
witho! 


called 
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er certainly the giving of the copy to the wife or bairns, is more effectual than to 
of WM {ccvants- But thoſe who deſign to ſteal through ſentences, without lawful execu- 
tions, do either give no knocks, or not ſuch audible knocks as may be heard in 
at WM the rooms of the houſe ; and ſometimes they cauſe carry away the copy after they 
der MY have affixt it, whereby their executions will not only be a falſhood, but a for- 
gery. | | 3 

1 VI. All executions at market-crofles, or at the pier of Leith, muſt be by 
ex WM mcfſengers, and muſt bear his going to the market-croſs in due time of day, when 
ona people may take notice; and before he read the ſummons, he muſt, with audible 
the voice, cry three oyeſſes: the defign whereof is to convocate people, to hear and 
give notice; and then he muſt read the letters, and require the witneſſes being 
preſent, and mult aſſix a copy upon the croſs or pier. All which muſt be ex- 
preſſed in the executions. | 1 8 


XVII. Before executions were ſubſcribed by the executors and witneſſes, if ob- 


na- jections were made againſt them at the bar, the purſuer was allowed to amend 
roh, the ſame, abiding thereby as true, which cannot be now done. Yea, if an exe- 
gh cution be once produced, another execution of a different tenor will not be ad- 
andi mitted, tho' ſubſcribed by the executor and witnefles ; becauſe it is not ſafe to 
per- fx the verity of the execution upon their memory: and therefore the executor 
they 2nd witneſſes ſhould fign the execution when it is done, Ks, 
9723 XVIII. In all ſummonſes there muſt be purſuers, one or more, and defenders 
ſche· ¶ one or more. There muſt alſo be an active title of the purſuers, and a paſſive title 
eral of the defenders, expreſſed or implied. And if theſe titles require writ, the ſame 
hich muſt be produced before decreet. The active titles muſt be anterior to the day 
y al of compearance, at leaſt before calling of the proceſs in preſence of the judge: 
hayiW jet in acceſſory titles the judge will allow them to be produced cum proceſſu ; as 
place when an heir purſues for an heritable debt, and claims likewiſe the bygone an- 
King nualrents, he muſt produce his retour as heir: but he may confirm the annual- 
WHT cents, and produce the confirmation cum proceſſu. If the purſuer expect a decreet 
to be without litiſconteſtation, he muſt inſtruct the paſſive title when the praceſs is 
od off called by the judge: but if he take a term to prove, it is ſufficient to prove the 
at e paſſive title at that term. 5 EE ne EN 
n ſix XIX. Active titles are either original or by progreſs. Original titles are where 
d cia the right is originally in the purſuer. But titles by progreſs are either retours on 
fou {ervices of heirs, or confirmation of executors, or aſſignations, or tranſlations, or 
is, tall eifts to donatars, or diſpoſitions voluntary or judicial, or a collateral intereſt from 
ve hence the concluſion of the ſummons is juſtly and legally inferred. £ 
or th XX. Paſſive titles are theſe wherein the defenders muſt be paſſive, either by 


being decerned to pay or perform, or to ſuffer, permit, or not repugn; which is 
m all declaratory actions, wherein parties cited muſt not hinder the effect of the 


| ummons, (after decerniture) except by way of reduction upon juſt reaſons. 
Tio XXI. When there can be no ſpecial defender condeſcended on, citations are al- 
nuſt ol owed to be at the market-croſs againſt all and ſundry, to the effect that if any 
a cop have intereſt, they may appear and defend. And in ſome actions citation mult 
point de upon the ground of the land, and a copy left there; which is alſo to give no- 
whe! tice to any poſſeſſors, that they may defend. Yea, if any other have intereſt, tho“ 
nner either called generally nor ſpecially, and that intereſt be evident from the pro- 
ear es, or otherwiſe be produced, they will not only be admitted to defend, but to 
he gu ©mpete and crave preference. | 
e tima XXII. In ſummonles cognitionis cauſe, the apparent heirs muſt be called, tho' they 
the fe bare renounced to be heirs. And they are called in declaratory actions tho” they 
reof | © Not entered. And likewiſe the ncareſt of kin muſt be called in ſummonſes co- 
or doo Witonts cauſa, for obtaining confirmations, if the debt be not liquid, that the pur- 
Joor der may be confirmed as executor-creditor. And ſummonſes of adjudication pro- 


(ted againſt apparent heirs. XXIII. Wh 
: a en 
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XXIII. When pupils and minors are purſued, their tutors and curators muſt 
be cited; but it will ſuffice that they be cited at the market-croſs without Naming 
them, but only © that the minor is cited with his tutors and curators, if he any 
„ have, for their intereſts.” . 

XXIV. The paſſive titles by progreſs are, as heirs, executors, wives, bairns, le. 
gatars, or as behaving as heirs, by intromitting with the heirſhip-moveables, ot 
rents of lands, or the ſtock, or annualrents of ſums, whereunto they have right 
as heirs; or by lucrative titles after contracting of the debt in queſtion; or as vi- 


tious intromitters with the moveables of defuncts. All theſe ſpecial titles, active 


and paſlive, are largely explicated, /ib. 3. of theſe Inſtitutions. 


XXV. The implied titles are oft-times without writ ; thus in purſvits for debt 
the purſuer's title is as creditor, and the defender's is as debtor, which needs not 


be ſo expreſſed ; but in progreſſive titles they muſt be more particularly exprels- 
ed, eſpecially the active titles, as having right by progreſs, or as having good and 
ſufficient intereſt to purſue the action. nw 

XXVI. In all ſummonſes there muſt be a certification expreſſed or implied. In 


ſpecial certifications the ſame muſt he expreſſed ; and other certifications are but 
generally expreſſed: as that “ the Lords will proceed to do juſtice,” which is ſuf. 


ficiently expreſſed when the ſummons bears with certification, &c. Or tho' no 


certification be mentioned, yet it is implied when the ſummons bears to cite the 


defenders © to hear and ſee it found and declared,” or © toc.hear and ſee the pre- 


„ miſes verified and proved, and them decerned : ” for thereby it is implied, that 


the Lords will proceed to do juſtice againſt them, as well when they are contu- 
macious in not appearing, as when they do appear: or when parties are cited to 


depone, it imports the certification of being holden as confeſt. 1 
XXVII. It is an uſeful point in the law of this kingdom, that all civil jud- 
ges do proceed to Co juſtice, altho' defenders compear not, if they be lawful- 


ly cited ; and that becauſe of their contumacy : and therefore, if the ſummons 
bear, that the purſuer refers any point to the defender's oath, either ſimply or 


in ſo far as {hall not be proved by writ, he will be holden as confeſt. And if the 
purſuer purſue for improbation of any writ, the certification is, that if the writ be 


not produced, it ſhall be holden and reputed as falſe and forged ; and therefore 
can never be mace uſe of againſt that purſuer, his heirs or ſucceſſors, as to 
that cauſe only. 


Lords will adviſe the ſummons and writs, and decern as if the defender did 


appear. Or if the purſuer libel relevantly, the Lords will aſſign a term to prove. 


Upon all ſach procefies all execution proceeds, as well as upon decreets where: 
in the defenders have, compeared. But if the relevancy of probation be du- 
bious, the ſame is repreſented to the Lords before they give act or decreet; 
and yet, in the ſecond inſtance, they will hear the parties thereupon, as if the 


decreet had paſt of courſe ; but they ſo adviſe proceſſes in abſence, that de- 


fenders be not put to trouble where there is no relevant cauſe, albeit they be 
abſent. „ 5 a . j 
The law of many civil nations hath been defective in this: the Romans did 
ſeldom ſo proceed; but in poſſeſſory judgments they put the purſuer in poſſelit 
on, much to the ſame purpoſe as we do in fingle reductions, wherein the implied 
certification is, that the defender's rights ſhall be reduced, ay and while they be 
produced, whereby the purſuer enjoys the fruits till he be put in mala fide by ? 


reduction, and by production of a better right in that reduction: and therefore 


the Romans did compel defenders to compear, and did give warrant to the pur- 
ſuers to bring them by force before the judge, which ſometimes they might do 
without a ſpecial warrant : but that is not in uſe with us, as being the occaſion 0 
reſiſtance and breach of peace. Likewiſe the law of England gives no judgment 
againſt defenders abſent, as to the cauſe, (but only gives an out-lawry ag 
them, whereby they loſe the benefit of law till they appear) except in ny 
| trea 


Or if the purſuer produce writs to inſtruct his ſummons, the 


But if 
tinuec 
the te 
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| FO wherein they proceed to condemn abſents, but give them a year thereaf- 
ger to appear and vindicate themſelves *. 
7 But tho' our law proceed againſt contumacious abſents in civil matters, yet not 
jn criminals: for there muſt be more caution, in decerning againſt bo life 
e- members, fame, or freedom of perſons, than againſt their eſtates ; and therefore 
the Secret Council, and all criminal judges, muſt ſtop till 88 be preſent. 
But criminal libels contain a certification, that parties cited ſhall be . fugi 
tires, and denounced rebels; and thereupon caption is granted. And Sy 
they are commanded to appear under the pain of treaſon, and letters of fire and 
ſword are given out againſt them. Yet the Parliament proceeds in matters of 


treaſon againſt abſents. And the criminal judges are, by a late ſtatute, authoriſed 
ot do proceed againſt abſents in treaſon for o : 80 
. * f 4 11. Parl. 1669 ü pen EG, and bearing arms againſt 
nd XXVIII. The reaſon juſtifying the certification of being holden as confeſt, is, 
= that it is a preſumption of law, that the defender abſents himſelf, becauſe upon 
_ his oath he dares not deny the libel. And the like reaſon is for the certification 
ul. againſt writs to be declared falſe and forged ; for there the law preſumes that the 
5 defender keeps them up, becauſe he knows that if they were produced, they 
. would be proved to be falſe, and he would be remitted to the criminal judges, to 
8 be puniſhed as a forger. This certification is the great mean to ſecure the rights 
that of the people, eſpecially land- rights: for all who by the records, or by fame, or 
wi uy bare may be feared to pretend right, being called, are excluded for ever 
„ OI uſe of the writs againſt which ſuch a decreet of certification is ex- 

WH tated ; which is the ſtrongeſt certification, and is ſcarce capable of reduction 
00 e being reponed againſt, if there be no nullity, or forgery of the executions, 
_ and that recently queſtioned, for thereafter none are obliged to produce executi- 
fare - | But there are more eaſy remedies againſt other certifications, v2. by ſu- 
70 5 ion or reduction: for if probable excuſes of the contumacy be adduced, parties 
Fig! will be reponed to their oaths recently, before other rights proceed upon the de- 
fy creet. And parties are heard againſt other decreets in abſence, of courſe, and are 
8 Hf rn x Ay expence 2 . decreet or attendance, before they be heard, even 

no excuſe 

q 0 e f Lp 3 bee but the conſideration of expences is 
Bo XXIX. By what hath been faid, it will be evident what is the deuten of the 
Gn name certification, vz. that thereby it is made known to the defender for cer- 
. £ what the judges will do againſt him if he do not compear. 
. N Formerly ſurnimonſes were continued, and act and letters granted for 
_ oy 3 till by cap. 6. Parl. 1672, it was appointed, that inſtead there- 
e d. 8 ere ſhould be 50 diets in all ſummonſes, which before uſed to be continu- 
1 5 were not to be continued which were inſtantly verfied by writ **. 
ey de I ted. t f5 52 to be proved by witneſſes, or oath of party, they were to be con- 

Fo er and fo required two citations. The ſecond citation may not be made till 
as did erm of compearance in the firſt be paſt f, 
mplied 8 L. r 
971 | „„ 
Je by 4 
erefore 4 e a0 was repealed by act 31. P. 1690. 
e pul- * Seabove, . f. h. of importance, Now. 22. 1672, Strachan, 
abt in ; ct hd . E310 f Sce — IV. 2. 2. & and act 12. v. 1693. 
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TI TL. XXNIK. 
proceſſes in ſo far as diſcuſt without Litiſconteſtation. 


E come now to the diſcuſſing of proceſſes, wherein the chief duty of the I 
judge, and the intereſt of parties is concerned; for what was done before, 
paſſed for moſt part of courſe. But now the proceſs is conſidered, as it is called | 
before the judge, to determine either the relevancy or probation, or both. And 
here is to be explained, the diſcuſſing of proceſſes without litiſconteſtation; which 1 
frequently occurs. And in this, our forms differ from the Roman law, in which | 
no ſentence could be without litiſconteſtation : for by that term, they underſtood # 
the purſuers deducing his cauſe before the judge, in preſence of the defender, 
who had power to anſwer and diſpute if he pleaſed, there being no ſentence in 4 

the cauſe till the defender appeared; and therefore they by litiſconteſtation, and 3 
by the erymon of the word, underſtood the parties contraverting or conteſting in f 
a plea. But our law underſtands not the term in that ſenſe: for by litiſcopteſta- 
tion, with us, is meant a judicial act of proceſs, for proving ſuch points by f 
either party, as the judge determines to be relevant, the proving whereof, or 

the failing in proving of the ſame, will give a decreet condemnator or abſolvitor, [ 


determined by that act.) Unleſs ſome point be emergent, or new come to know- 
ledge before concluſion % 88 nr re all 
II. By acts of litiſconteſtation ſometimes one, and ſometimes both parties have ; 
terms admitted to their probation, And therefore conteſtation of pleas with us, a 
is to be underſtood by its etymon ; importing a warrant for either, or both parties, | 
to adduce conteſtes ; and eſtes by their native ſignification, comprehends not only | 
witneſſes, but writs, whereby parties teſtify the truth of things contained in the | 
writ, as well as by their depoſitions. Inſtead of this term, the Engliſh uſe ihe | 
term of joining iſſue; that is, of ſettling the points, whereupon the iſſue of the 
proceſs will follow. : „„ 3355 
III. Proceſſes with us, are ſaid to be diſcuſt, when the relevancy thereof is de- 
termined; for the whole office of judges is in determining the juſtice and truth 
of pleas, or the point of fact, and the point of right ariſing from that fact; e 
fatto enim jus oritur. eg. dy pps or ie org ig Jeon 
IV. The Engliſh do commonly join the point of fact and right, and fo allow | 
witneſſes for either party upon any point they think fit, and then judge what 
point of right there ariſeth from the fact proved by either party. Our antient | 
cuſtom did not allow this way in any cafe, being tenacious in this axiom, ruſs | 
probatur quod probatum non relevat, and with very good reaſon, that people | 
ſhould not be put to the trouble and expence to adduce witneſſes, before it were 
determined what points would be effectual if they were teſtified ; beſide that 
oaths ſhould not be taken in vain. And therefore a great part of our debates 
were, which of the parties ſhould have the benefit of probation, or be burdened | 
to prove; for ſometimes it is a benefit to have the choice of the witneſſes, and 
oft times it is a burden to be neceſſitated to prove: for what the law or the judge 
preſumes to be true, needs no probation, and ſometimes admits no contrary pro 
bation ; but where it admits contrary probation, it burdens that party to prove 3 


gainſt whom the preſumption lies. For inſtance, it is a common brocard, 1 * 
1 


tives prove themſelves; that is, they are preſumed, and need no probation : 
on the contrary, affirmanti incumbit probatio. As to the burden or benefit of pro- 
bation; whenever alledgeances to be proved were contrary, the diſpute run who 


ſhould be preferred to prove; as in reductions upon minority, if the 92 0 
5 | | Oe! 


without further diſpute on the relevancy, or manner of probation (for both are 
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offered to prove the party when obliged was major ; or if in ſpuilzies or wrong- 
ous intromiſſion, the defender offered to prove voluntary delivery or lawful poind- 
ing, or a warrant for intromiſſion, theſe alledgeances were contrary to the 
libel s, or when in reductions on death-bed, the purſuer offered to prove that the 
defunct when he granted the right in queſtion, had contracted fickneſs, and 
the defender offered to prove liege pouſtis and health; in which conteſt, the moſt 
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M frong and pregnant probation offered, was preferred; as that which was by writ 
or inſtrument, againſt that which was by oath or witneſſes; or that which was 
offered to be proved by witneſſes above all exception, and perſons of great re- 
| WH putation, was preferred to ordinary witneſſes. And unleſs there were great odds 
| WM i pregnancy, the purſuer was preferred to the defender in alledgeances contrary 
do the libel; and the defender was preferred to prove his defence, contrary to the 
1 Wl reply of the purſuer ; and he in his reply was preferred to the contrary alledge- 
dance of the defender in his duply. 2 | ER 
r, Vi. But by more recent cuſtom, the Lords have of a long time, ex nobili officio 
in preferred neither party to the proving of contrary alledgeances ; but before an- 
d wer for determining the relevancy, they have allowed either party to adduce ſo 
in many witneſſes, to be examined upon ſuch points as the Lords found fit to be 
a- Wl cleared, for inſtructing of the cauſe ; but did not allow contrary probation, but 
by Wl only allowed the choice of the witneſſes to either party, and in that caſe they ad- 
or Wl mitted witneſſes, though not above exception, when the point of fact was of 
Yr, Wl dificile probation. Theſe acts, are therefore called acts before anſwer, and have 
are Wl the ſame effect as acts of litiſconteſtation ; for in both, the parties muſt propone 
W- all their alledgeances, and will ordinarily get no more witneſſes but what are in 

IM the firſt diligence. And there may be in the ſame act ſome points to be proved 
ave Wil before anſwer, and ſome to be proved peremptoriè, the relevancy being before 
ties, VI. There are ſeveral caſes, in which decreet may be obtained without litiſ- 
only Wl conteſtation. As, 1. When the cauſe proceeds upon ſpecial certification, as to 
the be holden as confeſſed, if the advocate for the defender compear, and produce his 
the Ui client to depone, who inſtantly doth depone at the har, if the oath be plain and 
the WT car without doubtfulneſs, the ordinary will inſtantly take the oath and adviſe it, 
ad condemn or abſolve accordingly. Here there is no act of litiſconteſtation, 
de- bor any term taken to prove. But if the defender's advocate take a term to Pro- 
truth duce his client not appearing, there is a term atligned, and litiſconteſtation 
t; 0X made. | | ks 85 „%% re NY „ 

. VII. The ſecond caſe, is, in improbations, wherein the certification is, that 
allow Wil f the writs called for be not produced, they ſhall be holden as falſe and feigned; 
what I none compear for the defender, a decreet of certification is pronounced of 
ntient Curſe: or if there be compearance, and ſome writs be produced, the defender 
'rufir0 may alledge that he hath produced ſufficiently to exclude all that the purſuer hath 
people froduced, which the ordinary may preſently determine, and if he find the pro- 
t were Laction ſufficient may aſſoilzie, or give the Lords anſwer ; whereby if that de- 
le that lence be repelled, the defender may produce more writs, and the ordinary may 
lebates n the ſame way determine thereanent : but the defender can make no further 
dened WY tartia] productions: otherways he might debate fo long as he had a new docu- 
s, and nent to produce; unleſs he declare he will produce no further: for then he 
judge Wh nay diſpute upon the third production; and though he do not fo declare, yet he 
y pro- eil get a term to produce, as if he had not produced, and yet that term is not 
dve, © counted as litiſconteſtation, but it is called a term for production, albeit if no- 

nege Wig be produced, decreet of certification will follow and if production be made, 
n: but e that the reaſons of reduction came to be diſputed, there rarely follows litiſ- 
of p19" WWitcltation ; becauſe the defenders can alledge upon no other writ, ſeeing cer- 

n who efeation is extracted contra non produfta although production be made, unleſs the 
2 lurluer hold the production ſatisfied, or the defender declare he paſſeth from any 
Oe! | ot | 


more, 
dee above J. 9. 19. et 20. d See above IV. 3. 2. 6. IV. 20. 48. | 
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more. But the purſuer is not excluded from offering to prove by other writs 
than his titles produced, and thereupon litiſconteſtation may be made: other. 
Ways the decreet is without litiſconteſtation; unleſs in the diſcuſſing of the req. 


ſons of reduction, there occur points which are probable by oath or witneſſes, 3 


preſcription part and pertinent, Sc. | | 
VIII. Thirdly, In fimple reductions without improbation, the certification ex. 
preſſed or implied, is, upon the general reaſons libelled; as that the writs called 
for are vitiated, or are null as wanting witnefles, or wanting the deſignation of 
witneſſes : and therefore, if there be no compearance, or ſufficient production to 
exclude the purſuers there follows a decreet without litiſconteſtation. 
IX. Fourthly, If the purſuer verify his ſummons by writ, the defender being 


abſent, the ordinary alone can adviſe and determine; but, in caſe of difficulty, 


he will repreſent the caſe to the Lords, whereupon decreet will follow without 
litiſconteſtation. But if the defender compear, and do not propone a relevant al- 
ledgeance, decreet will alſo inſtantly follow. | = 


X. Fifthly, In the action to inſiſt, with certification not to be heard thereafter 


(of which formerly, lib. 4. tit. 16.) If none compear, or compearing do not take | 
a term to inſiſt; certification is admitted, and it is declared that the defender ſhall 
never be heard again in that cauſe. Which alſo is a decreet abſolviture without 


litiſconteſtation. 


XI. Laſtly, In proceſſes where all is proved by writ produced at firſt, by ei- 
ther party; there is no term, nor litiſconteſtation, and little diſpute concerning 
the relevancy ; becauſe the defender, before he produce any writs for his defence, 
will diſpute firſt the relevancy; and if that be ſuſtained, will then produce; and 
in the diſpute, there is no mention of relevancy, but the ordinary terms are, the 
the points alledged, or the writs produced are not to be reſpected, for ſuch rea- 


ſons. 


than elſewhere) imports, the juſtice of the point, that is alledged to be relevant, 


Put under the alledgeance that ſuch points are not relevant, the meaning is, 
that though the points alledged were proved, they would not juſtly infer the 
oint deduced from them: for relevancy imports the relieving or helping the ah 


ledger : and the Engliſh mean the ſame thing, when they ſay, the plea is not 
good; for by goodneſs, that ſpecial kind of goodnels, dig. juſtice is meant. 


XIII. It will be proper here to conſider dilatory defences ; the effect whereol, 
when they are juſt, terminates the inſtance, and gives an abſolvitor from that in- 
ſtance, without any term to prove: for all dilators muſt be inſtantly, verified, 

and have no acts of litiſconteſtation, unleſs they be proponed peremptoriè; in 
which caſe they ceaſe to be dilators, and become peremptors; as when impro. 
bation is proponed againſt executions, if it be proponed peremptorie, a term will 


be affigned to improve; and therefore dilators being common to actions that are 


without, and with litiſconteſtation, they are moſt proper to be handled here! 


fo that there will remain for the next title, the relevancy of ſummons, excep- 
tions, replies and duplies, and the ſpecies of them which are common to man} 
actions: for thoſe which are proper to the ſeveral actions have been conſidered 


with their proper actions; as alſo their proper dilators are inſinuated in the fei 


quiſites of every action, implied or expreſſed. 

XIV. The firſt common dilatory defence, comprehends all declinators, * 
cording to that common axiom. in all nations, primus actus judicii oft judicis of 
frobatorius. This defence extends to all judges ſupreme and ſubordinate; but no 

to arbiters, who have no authority, and whoſe ſentences have legal execute 
only by virtue of the clauſe of regiſtration in the ſubmiſſion, and at the end 0 
the blank on the other fide thereof, wherein the decreet-arbitral is to be file 
up: and ſo it is effectual for compelling the parties to attend the diets of the 


biters, and to obey their orders; wherein the certification is, the penalty in th 
1 ſubmiſſiol 


XII. Relevancy is only diſputed, when acts of litiſconteſtation are craved, and 
terms to prove. The meaning of relevancy (which is more accuſtomed with us 
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ſubmiſſion. But a judge- ordinary having authority, albeit it be limited; yet if 


$ the defender decline not, he becomes competent for that action; and therefore 
. zdvocations ought not to be granted, where parties have proponed defences pe- 
= remptory or even dilatory, if the ſame be not proponed after *, or at leaſt with 
s geclinator. But here we are only to conſider declinators againſt the Seſſion, or 


members thereof. Declinators from the members of the Seſſion, are not com- 
I petent upon account of the clerks ; becauſe they are but ſervants, and muſt be 


d under the command and over-ruling of the Lords, and even under command of 
of Wl the ordinaries, in that which is proper to their charge. There is more reaſon of 
(0 geclinator of clerks in inferior courts, where there is but one judge, and com- 


judge may ſubſtitute another for that action, 

The declinators againſt particular Lords of Seſſion, are determined by two ſta- 
tates, as to affinity or conſanguinity. The firſt is, cap. 216. Parl. 1594, bear- 
ing, © That no Senator of the College of Juſtice, ſhall fit or vote, in any acti- 


« on or cauſe, where the purſuer or defender is either his father, brother, or fon, 


ter WM « but be declined therein.” The other ſtatute is, cap. 13. Parl. 1681, whereby 
- Leclinators of the Lords are extended to theſe degrees of affinity, as well as con- 
all | 


either his father-in-law, brother-in-law, or ſon-in-law ; nor yet where he is un- 
de or nephew. And theſe declinators are extended to all other judicatures. 


el. But affinity to the wives or huſbands of uncles, aunts, nephews or nieces, af- 
ing Wl fords no declinator, but under father is comprehended grand-father, or great- 
Ill crand-father, , &c. 5 FVV 
and WY 1t is a competent reply againſt all theſe declinators, that the judge declined is 
the i equal relation to either party: for then the ground of ſuſpicion upon inequa- 
rea- lity of affection ceaſeth. 7% oe On Ws 

— . 1 Declinators are alſo competent againſt a particular Lord, upon other common 
and grounds; as if he be intereſted in the cauſe, or even / fovent conſimilem cauſam, 
us, ik he have the like cauſe depending; or if he hath given partial counſel in the 
ant. I cauſe, by inſtigating the plea, giving poſitive advice in law, or being preſent at 
8 > W conſultations in the cauſe. But it doth give no ground of declinator, if a party 
the WY irform any of the Lords before intenting the cauſe, and he diſſuade him from 
4 * ntenting it, and tell him that it is not juſt, legal, or not honourable ; or if ju- 
5 not 


t be not propoſed, whether it be in zure or in faclo, by ſhewing that the alledge- 


reol, ace as proponed is not relevant, but might be relevant in ſuch other terms. 

at m- Declinators are not competent againſt any of the Lords upon pretence of enmi- 
iet , hatred, or prejudice againſt either party: for the Lords are ſuppoſed to be 
e ; ui nen of greater virtue, than to entertain ſuch: for they muſt ſpeak to any of the 
npke lings lieges, who come before them in their office; and none may refuſe to 
1 will peak to them in exerciſing the ſame, or ſhow any token of diſreſpect or preju-. 
* ce, by murmuring againſt their judicial actings, which is puniſhable by the In- 
bere E litution of the College of Juſtice. 3 ö 

cep Dcclinators are alſo competent againſt ſeveral Lords, ordinary vr extraordinary, 
mau h act of Sederunt, 6th Nov. 1677, if they have received or heard any follicita- 
dere Wien, or verbal information in the cauſe, during the dependence thereof ; or if any 
he ie Mitlive letter be offered, if they read the ſame before they preſent it to the Lords; 
I they did not uſe all means they could to ſtop or withdraw from hearing any 
rs, 0 Wfirthcr thereof, except in the verbal informations of parties, or other perſons for 
cls of lem, required or allowed judicially; or before auditors in diets appointed for both 
but 0"frties to be heard ; or before ordinarics upon the bills in paſting of bills; or in caſe 
. accommodation by conſent or order of the Lords. And likewiſe the Lords, by a 


fle le act of Sederunt, 11th Nov. 1690, have obliged themſelves upon their honour, 
2 5 oblerve that act, though they be not declined; and this they do ſubſcribe every 


2 ar 0 * . jt AP | | 4 7. 
1 f lon; which now is much more eaſy to be obſerved, ſeeing (by af of See- 
* on 8 M | runt 


z F. before. | 


monly the clerk has a great influence; and therefore, if he be declined, the 


anguinity, ſo that a Lord cannot fit or vote, where the purſuer or defender is 


cially in exercing his office, he do poſitively offer what may be ſuſtained, though 


1 „ eee r ee. A =_ 
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runt, 29th. Nov. 1690, ) all informations and bills relating to interlocutors Piven, 
or to be given, are conveyed to the Lords, by boxes placed in the Seſſion-houſe. 
having flits, at which the ſame may be put in, but cannot be taken out, but by 
the ſeveral Lords themſelves. | | 
Declinators againſt the whole Lords, is upon the limitations of their juriſdigi. 
on, which are all ſet down at large, fit. 1. of this fourth book. _ 
XV. The ſecond branch of common dilators, is, upon the incompetency of 
diſcuſſing the cauſe bcc ordine, which differs from the defence againſt relevancy; 
for a proceſs may be juſt, and yet not competent in the way propoſed ; as in al 
cauſes where declarator muſt preceed an action petitory, all petitory actions 
thereupon are incompetent, till declarator preceed. All the titles upon declare. 
tors above explained do ſhew, what are theſe actions petitory, which declarators 
muſt preceed ; and therefore there are as many dilators upon incompetency, | 
are the declarators in theſe titles. In theſe titles there is no declarator inſiſted in, 
but what muſt preceed a petitory action, and not other declarators : for there is 
no right, but is capable of declarator, „ —— 1 
XVI. The third branch of dilators, is upon the executions, and upon all the 
formalities required therein. And, 1. Upon the common formalities of ordina. 
ry ſummons, which are contained in the preceeding title ; any of which being 
omitted,. affords a dilatory defence. As if the executions of ſummons have nat! 
witneſſes deſigned; it is a dilatory excluding proceſs ; or if the deſignation be too 
general, it muſt be made more ſpecial, that it may be capable of improbation, 
which is of that moment, that if the verity of the executions be improven, it] 
will annul the decreet following upon ſuch executions, albeit it be a decreet 
in foro contradiecrio : or if the executor and witneſſes ſubſcribe not, after the 
act appointing the ſame to be ſo ſubſcribed; in which the witneſſes muſt be ſo 
deſigned, as they may be found out, „ rp OD 3 
And, ſecondly, Any of the folemnities requiſite in executions, being proved 
not to be true; it is a forgery, and is not a falſe aſſertion only, which many] 
times is no forgery : for what 1s aſſerted in writs, though it be not true, makes 
not the writ falie as forged ; but it is not ſo in executions ; for thereby the mel 
ſengers, or other executors forge or make up executions, which they never dd ,— | 
act; as if their executions bear to be done at the dwelling-houſe, becauſe the exce 
executor could not find the party perſonally, if it be proved, that there was patent "ut; 
acceſs to the party without cloſs doors or gates, or that upon the knocking they "Me J 
were opened, and yet the execution was not made by giving a copy to the party, IT. 
or to fome of his domeſticks; or if it bear that the party was perſonally appte eg by 
hended, and a copy given, or offered and refuſed ; or it it bear that the excl on . 
tor knocked, when yet the doors or gates were patent; or if it bear fix knoch that K 
given, when yet ſo many were not given, or if they were not audibly given; . whic! 
if it bear a copy left and affixed upon the moſt patent door, when yet it was n vocati 
ſo affixed and left, but that either it was not affixed, but put in the hole of het! 
lock, that there might be no veſtige of it, or being affixed, it was not left, bu gecree 
taken away in the view of the executor and witneſſes; or if the day of execut" ly vier 
be not true; or if the oyeſſes at the market-croſs be not audible ; or if th No pre 
reading of the ſummons, and affixing copies on the croſs be not true, and o, III. 
the Pier of Leith; theſe, or any of theſe being found not true, make the cx" ton,, 
cutors forgers, and the witneſſes acceſſory, and do turn the decreets albeit 4 ji re ad 
79 unto libels; wherein the reply of competent and omitted is not receivable, ui for he 
leſs they be proponed and ſuſtained peremprorie ; becauſe, being proponed dil not the 
rie, they could not then be proved. ! v Las Needed 5 he wil 
Put, thirdly, If the competent days be not given by the execution, till M ere he 
day of compearance, it is a ſufficient dilator. But if it be paſt over, it can vin! 5 
annul the following decreet, becauſe it was competent and omitted; and wit Where 


parties do appear, albeit the days be not ſull, they do not ſtick at it, if he rough 
re: 


MW Tit. XI. Ordinary Proceſs till Sentence, &c. 69x 


» ference be ſmall, or if they do, the Lords may over-rule it; and yet it will be 
e, no nullity: for thefe formalities in proceſs, make only nullities, when the Lords 
* give no interlocutor, but they paſs of courſe, and are left to the diligence of 
arties and their advocates, as when any point neceſſary to be proved, is not pro- 
g. ved, or when the extracted decreet is not conform to the minutes, when recent- 
W | queſtioned. The competent days are not to be reckoned by the privilege of 
of ſummons, unleſs they have a competent. privilege : for any other privilege of 
„me is periculo petentium, as was formerly ſhown. 
al And, laſtly, dilators do ariſe from the number of citations, v/z. Where all is 
"Ns proved by writ or by preſumption, there needs but one citation; but if the proba- | 
ra- tion be by oath, or witneſſes, there muſt be two citations. ; 
ors XVII. The fourth branch of dilators, is upon the not production of the titles 5 
MW requiſite to be produced 77 initio its, as is declared in the former title; wherein 
in, is tbown what may be produced cum proceſſu, which therefore affords a reply to 9 
> 18 that dilator. e | + 
XVIII. The laſt branch of dilators, is, that the date of theſe titles that muſt =_ 
the be produced 46 initio, is poſterior to the citation; for the deſign of citations is not i 
ing only to give time, that parties may come to the place of judicature, but that they 
ins WM may prepare themſelves to defend, and conſider whether they will ſatisfy or 
not plea; for if they offer due ſatisfaction, though it be refuſed, they eſcape expences 
: to Wl of plea. ET | 1 8 . 
„„ 
n, lt 
* TE. 
Diſcuſſing of ordinary Actions, till final Sentence, or till Litiſ- 
oved 85 Conteſtation. 
nakes \RDINARY actions are here meaned, in oppoſition to ſuſpenſions or re- 
mel ductions of decreets, which are to be conſidered after decreets; and fo 
r 0088 arocations are here to be comprehended. The reaſons of advocation, and the 
e the exceptions againſt the ſame, are treated of ib. 4. tit. 38. which relates only to 
parc them, as the cauſe is advocated, but not as to the cauſe itſelf; for when it is advo- 
5 they cated, it proceeds as any other action in the firſt inſtance. . 
party, II. The manner of diſcuſſing advocations is thus. When an advocation is call- 
ape cd by the roll, the defender in the advocation produces the copy of the advocati- 
>XECUT on, formerly called by the clerk ; and craves a proteſtation and remit ; that is, 
cn00 tt he may have a ſentence of the Lords, remitting the cauſe to the court from 
n; which it was advocated. And if there be no appearance for the raiſer of the ad- 
vas ne vocation, proteſtation and remit is granted of courſe; without conſideration, 
e of! whether the reaſons of advocation were inſtructed, or not; which is a kind of 
ft, bal decreet- abſolvitor. And this proteſtation contains fifteen pounds Scots to be paid, 
cut which is the ordinary expences; but if there be extraordinary litigiouſneſs, and 
if 10 no probable ground, the Lords may, and ſometimes do, add further expences. 
1d 101 HI. If the raiſer of the advocation compear, he repeats his reaſons of advoca- 
ne ei tion, which muſt be in writ, and if they be not in the body of the advocation, they _ 
t in ere added in a paper a- part. And he ought to mention what reaſon he inſiſts on, 
le, u for he may choice what order he will follow in his reaſons. If the ordinary find 
d ce nor the reaſons inſiſted on relevant, and inſtructed, he will remit the cauſe. But 
4 be will allow no term to inſtruct the reaſon : for in this part of the proceſs, there 
till "Te no terms to prove, but all muſt be inſtantly verified. And albeit teſtificates 
t can wil not prove in the principal cauſe, they will inſtruct reaſons of advocation; 
d * where the ſuſpicion of the inequality of the judge, on any account, is ground e- 
wy nugh to call the proceſs from him. And fo the ordinary proceeds in the ſeve- 


al reaſons, and ſhould not allow the other party to anfwer ſuch reaſons be 
5 ces 


N 
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ſees clearly are not relevant. And when he finds any reaſon relevant and inſtru. 


cted, he requires the other party to anſwer, and ſo determines; and he ſeldom | 


reports, the matter being ſo ordinary, and of ſo ſmall moment. If he ſuſtain 3 
reaſon as relevant and inſtructed, he then advocates the cauſe; whereupon there 
uſed an act to be extracted, before the act of regulations; and till that were 
done, there was no further proceſs: but now, the ordinary ought immediately 
to proceed to the principal cauſe; in the ſame way, as if the principal cayfe 
had been raiſed before the Lords in the firſt inſtance. So there is no more ſpe. 
ciality in diſcuſſing of advodations. | 


IV. By the diſcufling of cauſes, is here underſtood the bringing them to a 
decreet, or act of litiſconteſtation; by which act the points to be proved by ei. 


ther party are fixed and determined, that according as theſe points ſhall be pro. 


ved or not proved, decreet condemnator or abſolvitor will follow, without any 
further diſpute as to relevancy, unleſs ſome point emergent, or new come to 
knowledge, be repreſented by bill. 
vant and competent, it ought to be inſtantly rejected without an anſwer ; yet if 
the point propoſed be dubious, or do contain pregnant grounds of law, tho' ng 
new point of fact, with ſome excuſes of not proponing theſe alledgeances before 
extracting of litiſconteſtation, and which do, at leaſt indirectly, debate againſt the 
juſtice of the interlocutor, (wherein there is ordinarily much keenneſs and cla- 
mour expreſſed, and if there be any impertinent reflection, the Lords will call 
and cenſure the drawer of the bill, and will appoint ſuch words to be expunged) 
the Lords will either refuſe the bill, or pitch upon the points they think deſerve 


hearing, and will remit to the ordinary who heard the cauſe, to hear the parties | 


on theſe points. But now they do not admit written anſwers, which take up ſo 


much time, and ſo ſwell decreets with impertinent clamour, unleſs the bill re- 


late to interlocutors upon hearing in frefentia, and then they ordain the other 


parties to anſwer: but they either refuſe the bill, if they ſee cauſe, or pitch on the | 
points they think deſerve hearing, and appoint the parties to be heard in præſentia 
thereupon ; but do not change the interlocutor till new hearing. But if, upon the 


new debate, the Lords be not generally convinced, they will not alter by the 
mere plurality; otherwiſe there could never be certainty in acts of litiſconteſta- 
tion. For ſuppoſe one quorum have determined pro, and another quorum of dit- 


ferent members determine contra, carrying the point by a vote or two, parties | 
would ever watch their opportunity, as they conceived the Lords of the ſeveral | 


| Sederunts to favour them, and wouid never miſs to preſs new clamorous bills, to 
obtain an alteration, and ſo a third Sederunt might make a ſecond alteration, and fo 
forth; ſo that juſtice could not be diſpatched : and therefore the firſt vote, when 


no party could make a choice, is always to be ſuſtained, unleſs a new quorum do 


generally alter; which will rarely occur, but when it doth occur, the Lords ought 


to concur in it; for they do not own an infallibility of their judgment, nor 


| ſhould they ever prefer their honour (in that they ſaw not fo much at firſt as at 
laſt) to juſtice, which ſhould ſtill have place till the laſt ſtroke of juſtice be 


given, by a formal decreet in foro contradifforio, which the Lords have no au— 


| thority to recal, becauſe of that great and univerſal law, abſolutely neceſſary for | 


the ſecurity and quiet of nations, that in every well governed commonwealth, 
there muſt be ſome definitive ſentence, which muſt ſeclude all fear or ſuſpicion 


of being alterable, or even to come to a new diſpute upon the matter, but that the 


opponing of that ſentence, without ſaying further, muſt be hic murus abeneus eflo*. 

V. To prevent the inconvenience of altering interlocutors, the Lords are dc 
cuſtomed, immediately upon the hearing of a cauſe in the outer-houſe, to call in 
a dubious and nice debateable point to be determined in their preſence. And if af- 
ter interlocutor, they find probability of alteration, upon repreſentation by bill, 
they alſo call the ſame in their preſence. And if, after all, the matter be very du- 


bious and important, as a leading caſe, whereof full informations have been gel 


10 


a See above, IV. I. 46. 
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: b all the Lords, they determine it when all are preſent, except the ordinary, up- 
; on the bench. But after the ſecond hearing in preſence, there having been a 
10 farmer hearing in the outer-houſe, they will not permit lawyers to urge for an 
re interlocutor of the whole houſe, but only when it is ex proprio motu, leaſt a dif- 
ly ference of decreets in foro ſhould on that head be introduced, whereby few would 
10 acquieſce, but in ſuch a determination; which could not poſſibly diſpatch the af- 
* fairs of a nation. | 
VI. Therefore the Lords ought not to admit any alteration of acts of litiſcon- 

1 teſtation orderly extracted, upon new arguments of law, unleſs at a diet of pro- 
\ ces when the other party is obliged to attend, that the party may furniſh the 
0. beſt lawyers he pleaſeth to chuſe. But if new matter of fact be repreſented by 
ny. hill, after the act of litiſconteſtation Is extracted, the Lords will reject the ſame 
to in that way ; yet if they find the point propoſed relevant, they will allow that 
le. party to raiſe reduction of the act of litiſconteſtation, that the other may be 
tir obliged to attend, and inform his advocates of the matter of fact; which redu- 
RY ions are always taken in ſo ſoon as they are called, after the term of compear- 
ore WM ance, and do not go to the roll, becauſe they are but incidents acceſſory to the 
the principal cauſe. 1 | „„ e 
1 VII. When the Lords ſee fit not to prefer one party, in chuſing the witneſſes 
call or probation, they do, ex cio, before anſwer to the relevancy, allow witneſſes to be 
ed) examined Hun znde, upon ſuch points as the Lords think fit to be proved, and then 
re there is extracted an act before anſwer, and the diſpute upon the relevancy is re- 
ties ſerved till the adviſing of the probation F. Such acts have the ſame effect as 
) jo ads of litiſconteſtation, and are only to be determined in praſentia; but they 
re- {ould not be inrolled amongſt concluded cauſes by ordinary acts upon litiſcon— 
her teſtation, for which Saturday is proper; and the determining one act before an- 
the Wl iver might conſume ſeveral Saturdays, if both relevancy and probation were to 
wha be determined together: and therefore ſuch actions ought be inrolled in the or- 
the WI cinary roll for the inner-houſe, fo ſoon as the probation is cloſed, and a great a- 
the WI viſandum made for that purpoſe. VVV „„ 
sta- | VIII. Litiſconteſtation is accounted as a judicial contract betwixt parties, when 
dif- it is upon compearance; yea, it is eſteemed as a tranſaction, whereby parties a- 
ties gree, that the cauſe ſhall have its event, according as the points contained in the 
Jcral ad ſhall be proved or not proved: and therefore there can be no more litiſcon- 
„ to Wl eſtations, or terms for probation but one, in the ſame cauſe. And to prevent 
d ſo WM *tcrations upon emergencies, diligences are given out before the acts be extract- 


hen Wl © that any alteration occurring may be inſert therein. This is requiſite to ter- 
1 do WH nate pleas, becauſe defenders, or parties appearing for their intereſt, may paſs 
ugbt from their compearance, before they enter into litiſconteſtation, if they pleaſe, 
nor s well as they may forbear to appear upon citation, and ſuffer a decreet in ab- 
is at WM ence, wherein litiſconteſtation is made parte non comparente : and therefore they 
e be may propone all dilatory defences, or may diſpute againſt the relevancy or com- 
au- WM betency of the libel ; but with this difference, that when they do not appear in 
Y for the firſt inſtance, they may in the ſecond inſtance propone all defences dilatory 
alth, end peremptory, but when they do appear, they cannot again propone the de- 
icion WM fnces which were repelled before they paſt from compearance; and therefore 
t the te act of regulations appoints theſe points which were decided, to be inſert in 
%%, de decreet, albeit the parties paſs from their compearance. 
> AC- IX. Litiſconteſtation is made, not only when the defender appeareth, but alſo 
all in hen he appears not. And if the purſuer do not inſtantly prove his libel, he 
if al- f*kes a term to prove the ſame, which by our ſtile is called litiſconteſtation 200 
bill, chene, or parte non comparente. So litiſconteſtation does not import with us a con- 
y du- ieſting or debating, but a taking a term to prove by the teſtimony of witneſſes 
given I it or oath ; all which come under the name of teſtimony. 


to 8 N When 


* 
ſeldom 


By the preſent practice proofs are generally allowed by acts before anſwer ; and aQs of litiſconteſtation are 
pronounced. | 
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ances, neither true nor competent to be proved. And beſides this, when an 


_ writs produced, and marked by figures or letters at the clauſes inſtructing the 


probation ; adding to the point of fact the arguments to inforce it: and if tae 
be more points, that they be ſet down feverally, with their reaſons as aforeſaid **: 
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When litiſconteſtation is thus made, if it be in an action that hath a fixed te. + £ 
nor, it paſſeth of courſe at the firſt calling by the clerks; but if it be a circum. vente 
ſtantiate action præſcriptis verbis, the clerks ought to report it to the Lords, who the 
if they find it not relevant, will give no decreet upon it: and tho' they find it re. WM ed te 
levant and inſtructed, yet in the ſecond inſtance, they will allow the relevancy to from 
be diſputed again, and the probation to be re-confidered, becaule it paſt parte in. dinar 


audita ; and therefore may be altered, either upon matter of fact, or arguments of ping 
law. | | | | | ; | ances 

X. Nothing does more retard juſtice, and bring the Lords and heges greater may 
trouble, than the multiplicity of bills: for there be few things to be done, but them 
what have an ordinary courſe to be diſpatched viv4 v : But the inadvertence chen 
of ſome, and the litigiouſneſs of others, make them forbear to acquieſce in, and them 
extract acts of litiſconteſtation, of deſign that the matter may be forgot, and Wl lowec 


then they bring all over by bills; whereby the Lords are neceſlitated to read what faid ® 
hath formerly paſſed, and upon what grounds, as contained in the minutes; e. fopp 
ſpecially where the parties in their bills and anſwers differ in their relation of the on th 
caſe, as to what hath preceeded; whereby they become ſo large, that they re. W wher 


quire far more time, than if nothing had been faid or done, and are very expen. WM theſe 


ſive to the lieges, by cauſing write over ſo many large informations. But which flop ſ 
is yet worſe, bills are oft-times drawn by unſkilful agents, mendicating the hands WM dinary 


of advocates thereto, wherein ſuch undigeſted ſtuff is multiplied, as none would WEI and f 
have impudence to offer at the bar, wherein fact and law is jumbled together, then | 


without diſtinct propoſal of points of fact inſtructed, or to be proved, as they be he: 


behoved to propone at the bar: fo that the Lords are neceſſitated to gather the WM report 
matter out of that maſs, wherewith there are mixed long narrations and alledge- WII a bill. 
days, 
ordinary gives the Lords anſwer to a point, both the informations before the in- cri n 
terlocutor, and the bills after, repeat all pretended to have been ſaid at the bar, in ten 
repeating interlocutors-unfaithfully. e 5 interlo 
For preventing theſe inconveniences, the ordinary ought to cauſe write diſtin. ¶ our an 
ly, the point whereupon he gives the Lords anſwer, and the clerk of the proceis WM imme 
ſhould be ſtrictly prohibited to read any bill, but that which hath been delivered WM ordina 
to him the night before; and no other clerk ſhould read bills relating to proceſſe, WM preſun 


except the clerk of the proceſs, who ſhould peruſe the bill the night he receives ll cing o 


it, and ſhould be peremptorily injoined, that if the bill be for altering any inter- parties 
locutor, and if the interlocutor be not expreſſed truly therein, he ſhould not read BM due tir 
it till that be amended “: for it makes a great ſtop in the Lords procedure, to cal XII 
for the proceſs, and read the interlocutor, which the clerk alone may do. And be mac 
there be any new matter of fact proponed in the bill, that was not determined Þy ſver in 
a prior interlocutor, the clerk ſhould not read the bill, but return it back to be ton, © 
amended, until the point of fact be ſet down by itſelf, in greater characters, beat: "rity 
ing expreſsly, that the alledger either ſhows that the ſame is inſtructed by the tlconts 


ſame, or otherways offer to prove the ſame, condeſcending upon the manner 9 


By this order the clerk ſuffers no prejudice, having the ſame benefit for reading 
the bill, when orderly, as when diſorderly, and the Lords can much ſooner ant 
clearlier determine the points of fact propoſed. 1 x16 


* Copies of the interlocutor's complained of, are appointed by act of Sederunt, 13th November 1691, to be pio 
duced with every reclaiming petition. ' | | oo ; * 
** An act of Sederunt was made, 6th February 1692, direRing petitions and informations, to be =—_ 
in the manner here propoſed, which was renewed, 19ti: December 1710; and advocates appointed to ſign a 1. 
titions anſwers and informations, which is again appointed 15th june 1738, and the advocate is declared ant 
able, for whatever is contained in papers ſigned by hin. - | 


% 
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L XI. By theſe means, the loſs of time and trouble by bills may be much pre- 
1 vented. And by the acts of Sederunt, November 4. 1686, and Fuly 7. 1691, 
10 the ordinary in the outer-houſe, and he only, is not only allowed, but ordain- 
6 ed to ſit in the outer-houſe the week immediately following his proper week, 
to from nine a clock in winter, and from half nine in ſummer, till that week's or- 
1 dinary come out, that he may hear any parties, who make application for ſtop- 


of ping or altering any ſentence, given by him in his week; providing the alledge- 
ances be delivered to him in writ, that if he find them altogether irrelevant, he 
may refuſe the ſame ; and if he reſolve to hear them, he is to give the copy of 
them to the clerk, to be ſhown to the other party, that he may be in readineſs 


ce when called. And the clerks are ordained to affix a roll of theſe orders given to 
nd WM them for hearing of the ſaids cauſes. And after that week, the ordinary is al- 
nd WI lowed to hear parties at the fide-bar, upon the alledgeances preſented, as afore- 
hat {id *, being preſented within fix days after the date of the ſentence craved to be 
 e- WL ffopped or altered, a copy being given to the other party, and the cauſe affixed 
the on the wall as aforeſaid, conform to the act of Sederunt, November 7. 1690, 
re- Wl whereby all ſtops thereafter, are prohibited to be granted by the ordinary: albeit 
en- Wl theſe acts do not exclude the Lords in prœſentia, the chancellor or preſident to 
ich ſop ſentences after theſe days are elapſed, that there might be place for extraor- 
nds Wl dinary caſes. But after the ordinary's time of fitting in the outer-houſe is elapſed, 
bald and fix Sederunt days after any act, proteſtation or decreet ; the ordinary cannot 
her, Wl then help the parties “, unleſs upon a bill, the Lords remit a point to him to 
hey be heard: or if any alledgeance be inconſiſtent with the Lords interlocutor upon 
the Wl report, the ordinary cannot hear nor report; unleſs it be remitted to him upon 
dge- WM x bill. And there is no injury can be pretended, though after elapſe of theſe 


days, there were admitted no further hearing: for by the general cuſtom of moſt 
avil nations, there is no place for interpoſing appeals, if they be not offered with- 
in ten days, after pronouncing the ſentence appealed from, whether definitive or 
interlocutory; for then the law preſumes, that parties have acquieſced. And by 
inct- our antient ſtatute, allowing appeals or falſing of dooms, they were only allowed 
oceis Wl immediately at pronouncing of ſentences. Upon which grounds, decreets by 
vered i ordinaries have the ſame effect as decreets in praſentia; becauſe acquieſcence is 
efles, Wl preſumed, if application be not made as aforeſaid, within fix days after pronoun- 


ceives eng of the ſentence craved to be altered. Yet the Lords do rather amerciate the 
inter- parties in fines, to be applied to the poor, for not proponing their alledgeances in 
t read due time, and do then hear them. = „ 5 
0 call XII. To come now to the particular points, upon which litiſconteſtation may 
\nd if be made, which is only where ſome point is admitted to probation. If the pur- 
ed by Wi ber inſtruct his libel 27fanter, or if the deſender do inſtantly inſtruct his excep- 
; to bez ton, Sc. there is no litiſconteſtation, albeit the exception doth not import the 
bear- [erity of the libel; but if any point be admitted to probation, for any party, li- 
by the ilconteſtation is made, even though it be by an act before anſwer, which may 
ng the de many different ways. . „ = 
ner 0088 tr, If the defender be abſent, or paſs from his compearance, and if the pur- 
there fuer crave a term to prove his libel ; litiſconteſtation is thereby made. But if the 
aid“ defender compear and propone only dilators, or objections, but doth not paſs from 


's compearance, and either propones no peremptory exception, or the ſame is 
vt found relevant and competent; the decreet following is a decreet in foro con- 
Hadiclorio, as well as when peremptory defences are ſuſtained, and the defender 
e hath 


* The regulations now obſerved as to the ſide· bars. were eſtabliſhed by act of Sederunt, 6th June 1733, and 
$ June 1734, and the time of putting up rolls for the ſide-bars, is appointed by acts of Sederunt, 25th November 
gn all fe 138, and 23d November 1752. See above IV. 2. 11. 8. 3 SO 

By act of Sederunt 11th November 1708, verbal flops are diſcharged and written ſtops can only be 
ante on repreſentations. And by act of Sederunt 16th Februay 1722, the time allowed for repreſenting to 
de Lord ordinary, againſt any interlocutor, is limited to ten Sederunt days. 
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hath ſuccumbed in not proving the ſame. But if he paſs from his compearance, 
before he propone a pe:emptor, albeit he cannot in the ſecond inſtance make uſe 
of peremptors, Which he then had in his power, and dclos? omitted; yet albeit he 
knew of a relevant defence, but had not the writs for proving thereof in his 
power, he might prudently and innocently rather paſs from his compearance, 
than propone a relevant exception, whereof he was not ſecure in the probation; 
becauſe he could not obtain an incident diligence for production of his own writs, 
which for the preſent might be a-miſſing, or out of his power; and therefore 
he might give way; and let the purſuer attain his intent, whereby he might be 
neceſſitated to pay, or by ſaftering the purſuer to attain or retain poſſeſſion, loſe 
the profits for a time, rather than ſuccumbing in probation, loſe the cauſe for e- 
ver; in which caſe his paſſing from his compearance is ſufficient evidence of his 
not acquieſcence. „ e i 
Secondly, If the defender propone a relevant exception, importing the verity of 
the libel, but yet eliding and excluding the ſame, and for which he gets a term 
to prove; litiſconteſtation is made upon the exception only, which, if proved, 
will aſſoilzie the defender. And there are many ſuch exceptions, as if the defend- 
er propone payment, he acknowleiiges the debt, which the purſuer needs not 
prove; unleſs the defender do expreſsly propone that he paid indebite per erroren, 
which if he do not inſtantly verify, that it was zndebite ſolutum, or at leaſt by the 
purſuer's oath, the alledgeance of mndebite ſolutum ſhould be repelled, and only 
reſerved to reduction; becauſe it might make a general pretence of delay: and 
therefore improbation by exception, is not admitted without conſigning a confi- 
derable ſum for an amand, in caſe the proponer ſuccumb ; and the alledgeance 
of indebite folutum ſhould not be otherwiſe received by exception. And in a pur- 
{uit of ſpuilzie, the exception of lawful poinding acknowledges the libel, in 
10 fo far, that the defender intromitted with the goods in queſtion; yet defend- 
ers do frequently deny the libel guoad the prices and quantities, which therefore 
the purſuer muſt prove. And it hath been ſometimes contended, that even 
where the defence imports not the verity of the libel, unleſs the defender deny 
the libel, he is underſtood not to controvert it ; yet of a long time that hath not 
been ſuſtained, but the decreet hath been found null for want of neceſſary pro- 
bation. But if the defence acknowledge the verity of the fact libelled; and if the 
defender deny not the prices, he is underſtood to acquieſce in them, and ths 
purſuer's not proving thereof, will not annul the decreet; but if he deny the 
ſame expreſsly, the purſuer muſt prove it. . 1 OM wy 
Thirdly, If the defender propone a relevant exception, which doth not import 
the verity of the libel, a term is aſſigned to the purſuer to prove the libel, and 
the ſame term to the defender to prove the exception; and if the purſuer take1 
long term to prove the libel, he cannot refuſe the ſame for proving the except 
on. For inſtance, if the defender propone compenſation, or a general diſcharge; 
theſe, or the like, do not acknowledge the verity of the libel, nor are they car 
trary thereto, but both are conſiſtent to be true. „ 
Fourthly, If an exception be proponed acknowledging the libel, the purſuer 
may propone a relevant reply, importing the verity of that defence, and the 
litiſconteſtation is only made upon the reply, and the event of the cauſe depend 
upon the proving or ſuccumbing in it, and the purſuer may take as long ai 
to prove his reply as he pleaſes : yea, many points will be competent to him by" 
ply, which would not be competent to the defender by exception ; becauſe the pul 
ſuer is not preſumed to reply anims differendi, as the defender is ſuſpected to 00 
and therefore inhibition, interdiction, and other reaſons of reduction, will be 0 
ſtained by reply, though not by exception; yet not always, for where ther 
muſt be a production ſatisfied, and ſuperiors and authors cited, it cannot be | 
reply. "7 _ » r h 
Fifthly, As many defences may be relevant, and do not acknowledge g 
libel; fo replies may be relevant, which do not acknowledge the verity as 
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L 
e, Wl exception : and therefore a term muſt be aſſigned to the defender to prove the 
ſc exception, and to the purſuer to prove the reply. But if the exception acknow- 
he Wi 1:dge the libel, if the defender ſuccumb in probation thereof, the purſuer will 
us revail, though he neither prove the libel nor reply; yet the fame term is aſſign— 
e, ed, for proving both the exception and reply: becauſe otherways it would pro- 
n; act the proceſs, and diſorder the form of litiſconteſtation. But if the term be 
its, Wl ciccurduced againſt the defender, the purſuer prevails, and the defender can- 
ore not urge the circumduction of the term againſt the purſuer, unleſs he adduce 
be Wl ome probation of his defence. = 
ole Sixthly, If neither the exception acknowledge the libel, nor the reply 
 e« be exception; then a term will be aſſigned for proving all the three : but if the 
his term be circumduced againſt the purſuer for not proving the libel, the defender 
will be aſſoilzied; or if the purſuer adduce probation, and the defender ſuccumb, 
1 of be will be decerned, though the purſuer's reply be not proved; and if the de- 
erm fence and exception be proved, yet if the purſuer ſuccumb in the reply, the de- 
ved, . fender will be aſſoilzied. 185 
end- Seventhly, Litiſconteſtation may be made upon the duply only, if the excepti- 
not on acknowledge the libel, and the reply acknowledge the exception. But litiſ- 
rem, conteſtation may be ſo made, as neither the exception acknowledgeth the libel, 
the BW cor the reply the exception, nor the duply the reply; and then a term will be 
only Wi :figned to the purſuer to prove the libel and reply, and to the defender to prove 
and the exception and duply : but if the purſuer ſuccumb in proving the libel, by 
onli- Wi circumduction of the term, the defender is aſſoilzied by the ordinary; but if he 
-ance Wi adduce probation, if the term be circumduced againſt the defender for not pro- 
pu- ing the exception, he is in the ſame manner decerned ; and if both prove, yet 
I in if the purſuer ſuccumb by circumduction of the term for not proving the reply, 


fend- WW the defender is aſſoilzied; and if all the three be proved, yet if the defender 
refore WW ſuccumb in the duply, he will be decerned ; and the like holdeth, if there be a 
even Wi tiply and quadruply. If probation be adduced, the ordinary cannot adviſe it; 
dem but if writs having no contingency or probability to prove, be offered, the ordi- 


h not WW vary may reject them, and circumduce the term. „5 

7 pro- XIII. Having thus cleared the form of litiſconteſtation, it remains that we 
if the MM confider the matter thereof, which would be almoſt inſuperable, if we ſhould 
d thei condeſcend upon all the relevant exceptions, replies and duplies, which might 


be admitted, and the irrelevant which might be repelled : but it will be neceſſa- 
ry to conſider theſe, which are common to all or many actions; for we have al- 


y the 


import Wi ready confidered the prime peculiar exceptions and replies, with the particular 
1, and Gions wherein they are competent, which preceed decreets, and ſhall conſider 
take i de fame as to actions executive of decreets, and ſuſpenſive of them. 
xcepi XIV. Exceptions are fo termed by the Roman law, from the formulæ of acti- 
harge ens in that law, and the edicts of the Prætors, which, if they did bear conditi- 


y con es, not to hold in ſuch caſes, theſe conditions were thence called exceptions- 


They were alſo called preſcriptions; becauſe they were not competent, but when 


purſaet hey were preſcribed by the law, or by the Prætor; but that term is now other- 
d theſe reſtricted. But till the term exception is retained, though not for the form- 
depenaher reaſon, but becauſe all proceſſes proceed upon the rules of law, which have 

a tel many fallacies and exceptions; and therefore, whenſoever the preſumption of 
n by e erty is on the part of the purſuer, he needs not otherwiſe prove, but obtains his 
he pu ercet upon preſumption ; as when declaratory actions proceed upon negatives, 
to do Which prove themſelves, that is, are proved by preſumption alone; yet there is 
be luce to a ſtronger probation on the part of the defender, which therefore is the 
e the eeption of that general rule. And as the exception is to the libel, ſo is the re- 
xt be to the exception, and the duply to the reply: for {till the preſumption or pro- 


Ability of the alledgeance, being ſtronger for the one party than the other, doth 
Per exclude the other from any probation, or at leaſt lay the burden of the pro- 
"Un vpon the other. 3 | 
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for attaining the concluſion libelled: fuch as theſe; the want of a ſufficient title; 


competency of an exception: for it muſt be a poſitive alledgeance, ſuppoſing the 
exception to be relevant and competent, if it were not excluded by a pofitive pro- 
bation eliding the ſame : and ſo is the duply in reſpect of the reply, &c. but 
though in other ordinary diſputes, any anſwer is called an exception, and any 


| ance eliding a libel, nor ſhould any thing be called a reply, but a poſitive al- 
tedgeance eliding the exception; but all other arguings ſhould be expreſſed by the 


relevant, albeit it were a decreet of an inferior court, which, if it have no evi- 


the defender; but it is ſufficient, if it was between their predeceſſors or authors, 
ſame concluſion; but alſo, that it proceeded upon the ſame media concludendi, il 
purſuer; it could not hinder him to inſiſt for the ſame concluſion upon a differ. 
crects condemnatory in foro contradictorio. So he who purſues a reduction of am 
decreet or other right, may raiſe as many actions, as there are relevant reaſons *: 
but he cannot multiply ſuſpenſions upon different reaſons, which were competeſt 


| the time of the decreet. This might be a reaſonable ground for a ſtatute, % 


the time of the firſt proceſs; and to appoint that all the mediums might be libe- 
led in the firſt proceſs, and infiſted in together, as well as many defences or fer. 


698 Inſtitutions of the law of Scotland. Book IV. 


XV. A defence is a general name, comprehending all alledgeances, which 
may defend defenders, whether they be dilatory or peremptory defences. And 
they comprehend both objections againſt libels and exceptions. Objections do re. 
ject the libel, and conſiſt only in negatives, ſhowing ſomething to be wanting, 


or the want of a legal order of citation; or that all parties neceſſary to be calle 
are not cited; or that the libel is not relevant; that is, that the premiſes do not 
infer the conclufion to be juſt according to law; or that the matter therein con- 
tained is not competent to be purſued in that way. But exceptions are always 
poſitive alledgeances, ſuppoſing the ſufficiency of the libel. 4 

A reply doth in the ſame way differ from objections againſt the relevancy or 


anſwer to that anſwer is called a reply (and ſo unſkilful pleaders or clerks argue 
or conceive diſputes in that way) yet legal diſputes require another accuracy; and 
therefore nothing hould be called an exception, but what is a poſitive alledge- 


terms of alledgeances and mutual anſwers. „„ vn 
XVI. The firſt and moſt common exception in all proceſſes, is exceptio ret ju- 
dicate, that the controverly is already decided, by a competent judge; which is 


dent nullity, is relevant till it be reduced. Neither is the nullity a reply, but an 
objection ariſing from what appears in the decreet; for if it be a nullity appear- 
ing from the proceſs and minutes, it cannot be inſiſted in till theſe be called for 
and produced ins ee 88 ne pg 


Res judicata is relevant, not only being a decreet between the purſuer and 
But the exception rei judicatæ muſt not only be, that the decreet had the 
the decreet was an abſolvitor: for though abſolvitor was pronounced againſt 4 


ent medium, in which caſe competent and omitted takes no place, but only in de- 


excluce purſuers from multiplying proceſſes, upon mediums competent and known 


ſons of ſuſpenſions muſt be inſiſted in together; or elſe what was competent and 
omitted ſhould be loſt. But now there is no other remedy, but that if there be 
ſuch multiplication of actions upon different media, the purſuer ſuccumbing ſhould 
be condemned in large expences. 5 


XVII. It is a relevant reply againſt the exception rei judicatæ, that the decret! 


whereby the matter was judged, is reduced or renounced. But if it be alledge 

only to be under reduction, unleſs the production be ſatisfied, ſo that the reaſons 

of reduction may be repeated, it will not be ſuſtained by reply. 
XVIII. The tecond common exception is exceptio litiſconteſtatæ: for litiſconie 


ſtation being as a contract or tranſaction between parties, either party hath the be 


nefit of it; and neither party can reſile from it; and therefore, if either py 
inſiſt in another action, the other may except upon the litiſconteſtation, whet 1 
made in the ſame court or another, even though inferior. And albeit i 


2 See below, IV. 52. 2. 
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had been committed therein; yet the habile way of remedying it, were by advo- 


d cation or reduction. But the defender in the new cauſe, may at his option uſe 
e- WH this exception or not; becauſe the other party having diſowned that mutual con- 
g Wl tra by litiſconteſtation, he cannot be obliged thereby, and yet if he pleaſe, he 
e; can compel the other to ſtand to it. 

ed XIX. This exception may rather appear to be a dilatory than a peremptory de- 
ot fence, and ſo not to have a term to prove: and indeed it is not peremptoria litis et 


cauſe, becauſe it hinders not the party to inſiſt in that litiſconteſtation; neither yet 
is it only peremptoria inſtantiæ, which is proper to dilators, whereby there muſt 
be new ſummons, but no new ſummons can in this caſe be uſed without mutual 
conſent, but only the old, wherein litiſconteſtation was made. | 

XX. The third common exception is preſcription, which is largely treated, 
ib. 1. fit 12. to which there needs no more here be added, but that which is 
proper to be in litiſconteſtation, as a common exception againſt all purſuits, vig. 
the preſcription of forty years, which is our longeſt preſcription. And it hath 
a two-fold conſideration; the one is, as it excludes all title and action upon rights, 
if there hath been neither poſſeſſion nor proceſs within fortgyears: and there- 
fore may be proponed negative without alledging forty years poſſeſſion in the de- 
fender, and ſo it proves itſelf, unleſs the purſuer propone interruption, which 
doth elide the preſcription ; fo that, in neither caſe, there is a term to be aſſigned 
to prove the preſcription. The other conſideration of preſcription, is, as it eſta- 
bliſheth and compleateth-a right by forty years poſſeſſion uninterrupted; and being 
{o propoſed, the poſſeſſion muſt be proved to have been ſo long. And though it be 
not proved to have continued every quarter, month, or year: yet ordinary poſ- 
fon will be ſufficient ad vicloriam cauſe, albeit it be proponed in the terms of 
2 continual poſſeſſion, quia probatis extremis præſqumuntur media *, if the diſtance 
be not great; yet ſo, that interruption of any conſiderable time being poſitive- 
ly proved, will afford a reply. The act of preſcription, Parl. 1617, cap. 12. 
maketh preſcription not only ſufficient to defend againſt. other rights preſcribed ; 
but alſo to purſue and recover poſſeſſion, when it is loſt; and to declare an abſo- 
lute unqueſtionable right, not only of moveables, or of obligations, but of he- 
table rights of lands and annualrents. 5 5 
The ſhorter preſcriptions are proper for the ſeveral caſes to which they relate 
and to the actions and proceſſes concerning the ſange. 5 

XXI. The fourth common exception, is, ex capite deli mali, viz. That the 
purſuer's title and right was obtained by fraud. But this is not relevant againſt 
al actions, as the former exceptions were. For if the title be rights of lands or 
annualrents, fraud is not competent by exception, but by reduction. Neither is 
u competent, to be proponed as a reply or duply; becauſe ſuperiors and others 
having intereſt muſt be cited, and the production mult be ended before debating 
af the reaſon of fraud. This ariſeth from the ſpecial nature of feudal rights, 
nd likewiſe fraud being of a criminal nature, it is not relevant againſt fingular 
ſucceſſors, not partakers of the fraud, but only againſt the committers of the 
fraud, and theſe repreſenting them, eſpecially as to feudal rights : for ſo it is ex- 
preſsly provided by the fore- mentioned ſtatute : the reaſon whereof is, to ſecure _ 
and-rights, and that purchaſers be not diſappointed ; and therefore no action can 
e effectual againſt them, upon the fraud of their authors, unleſs they were ac- 
eſory thereto, at leaſt by knowing the ſame when they purchaſed: but ſuper- 
ent knowledge will not prejudge them. Yet if a decrect were obtained a- 
panſt the author upon fraud, before the purchaſer's right, it would be relevant 
ganſt the purchaſer; becauſe his author's right was thereby annulled ; and as to 
s point and other nullities, purchaſers muſt run their hazard, and lean to their 
Farandice, there being no regiſter appointed for publiſhing ſuch decreets : yet, 


| whether the minute- books of decreets of the clerks of Seſſion, accurate diligence may 
gg over ſuch decreets, if pronounced within forty years, by which time they 


preſcribe, 


dee below, IV. 45. 22. 


\ 
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preſcribe, unleſs there be interruption, which, by the late act, muſt be ſo oft re: ore 
newed, and only by meſſengers, that little more can be done to ſceure purcha- hard 
ſers. 7 | : 1 vont 
But in perſonal rights the fraud of authors is relevant againſt ſingular ſucceſſors, have 
tho' not partaking nor conſcious of the fraud, when they purchaled ; becauſe aj. riage 
ſignies are but procurators, albeit in rem ſuam: and therefore they are in the ſame Lea! 
caſe with their cedents, except that their cedents oaths, after they were denuded, ſor: 
cannot prejudge their aſſignies. „„ voice 
Yet in moveables purchaſers are not quarrellable upon the fraud of their authors, con 

if they did purchaſe for an onerous equivalent cauſe. The reaſon is, becauſe X 
moveables muſt have a current courſe of traffick, and the buyer is not to conſi- to by 
der how the ſeller purchaſed, unleſs it were by theft or violence, which the law tives. 
accounts as /abes reales, following the ſubject to all ſucceſſors, otherwiſe there obtal 
would be the greateſt encouragement to theft and robbery. | | the 2 
XXII. By what hath been ſaid upon the exception of fraud, it doth appear what jury, 
may be the replies and duplies of the caſe: for if the defender do except, that of it 
the purſuer's right yas acquired by fraud, it is a relevant reply that it is a land- intere 
right, and the 1 * is a ſingular ſucceſſor, or that it is a purchaſe of moye- 22 
ables, by commerce, for an equivalent cauſe: to which the relevant duplies are, Bu 
that the defender was partaker of the fraud, and at leaſt knew of it before he 977157 
purchaſed ; or that a decreet was pronounced upon the fraud before his acquiſiti War 7 
on. Each of theſe alledgeances acknowledges the former; ſo that the duply is perſo 
only to be proved, and litiſconteſtation is made upon it alone. het 
XXIII. It is not to be expected that the ways how fraud may be committed, Ah 
ſhould here be determined, and how dolus bonus is innocent, and different from "FF 
Golus malus, which is hydra mullorum capitum ; upon which there are large trea- 7 
tiſes. Only in general, it is never dolus bonus that doth hurt or prejudice to the one 
parties, who are induced by acts altering their judgment or inclination. But ' OM 
they be induced for their own good (either by word or other ſigns) ſo to change, of 7a 
albeit theſe words or ſigns do not truly infer the concluſion deſigned, it is dolus bv- moths 
7:43 but ill theſe acts muſt be without lying. Thus all ſtratagems of war are ju- OY 
ſtified, as ex dolg bono. Jacob's putting the peelled rods before the ſheep and Lords 
goats could not eſcape to be accounted dolus malus to the prejudge of Laban, if nan o 
he had not a divine warrant for it, which is inſinuated in the context of that It 5 
hiſtory, that Gop gave Jacob the cattle of Laban by that means. Grotius (III grante 
1. 17. 20.) holdeth lying to enemies to be lawful, becauſe ſpeaking of the truth pb] 
becomes only a duty of love; and therefore is not due to enemies. But G0 e, un 
having ablolutely prohibited lying, and having declared truth a diſtinct virtue "My 
from love, the reaſon is of no moment: but the rule of the Goſpel doth not only cum. 
preicribe love to all men, but even to enemies, who may only be puniſhed, o dat . 
put out of capacity to do hurt, either by plain force or ftratagem. — feient 
XXIV. The fifth common exception is that of errore lapſus : for generalif —_ 
lawyers treat theſe two as congenerous alledgeances, errore lapſus et dolo ci. bs com 
cumventus. But the exception upon error is ſeldom relevant, becauſe it depends ug, l 
. | . . 8 : AP, | 
upon the knowledge of the perſon erring, which he can hardly prove. Neither Bi. = 
will error have any effect, if it be not in ſubſtantialibus. For it will be no defence more il 
for a purchaſer to alledge, that he was deceived in the value of the thing bought ns, 0 
or that the thing bought was inſufficient, by a viſible fault: for in theſe the al- 3 
ſwer will only be, caveat emptor; and if it be a latent inſufficiency, it will rather Rien 


be eſteemed that he was dolo circumventus, than errore lapſus; for it will rather Proten 
be preſumed, that the ſeller knew that fault and concealed it, than that the other Wl = a 
was ignorant of it. Yet certainly there are many caſes in which a defence ma fear J . 
be, that a party was errore lapſus, and that either on the part of a purchaſer, or Mint. 
of his author: as if one ſhould ſell a barony, and the enumeration of the land 52 
ſhould include diſtant lands, that were never united in the barony, nor in the 
rental by which it was ſold, if the ſeller were purſued to perfect the barges 


lep, e 
eitremi 


Tit. XL. Ordinary Proceſs till Sentence, &c. 5701 


gr on the warrandice, he would have the exception of errere lapſus, it were a 
hard thing to determine whether Jacob were errore loffus, or dolo circum- 
cents, When Leah came into his bed inſtead of Rachel; but certainly he might 
have repudiated Leah, as not being his wife, if he had not ratified the mar- 
rage by continuing therein: and no doubt he was not only dolo circumventus by 
Leah or her father, but he was alſo errore l/affus, yet it was by his own fault; 
{or altho' ſhe came to him in the dark, yet if he had but ſpoken to her, her 
voice could not but have diſcovered who ſhe was, to him who had ſo long 
converſed with her. 


85 | . . 0 0 0 | . | 
ſe XXV. The fixth common exception is, that the right in queſtion was yielded 
* to by the defender ex fußt metu. For tho' a true aſſent, whatever were the mo- 


tives, is of itſelf effectual, yet poſitive law doth juſtly annul ſuch conſents as are 


the actor; which conſent is juſtly rendered ineffectual, as the penalty of the in- 
jury, in the ſame way as he who conſents being db circumventus, his aſſent is 
of itſelf effectual, but poſitive law hath taken away its effect, for the common 
ntereft ; and therefore there are two excellent edicts in edicto perpetuo, as to both, 
ned dolo malo factum eſt, ratum non hatebo ; as well as, quod vi Metuve factum eſt. 


re, But it is not any other fear that gives this exception, but ſuch fear gue cadit in 
he cirum conſtantem, as it is commonly deſcribed, but too narrowly : for certainly 
iti that may be a juſt fear to a woman that will not be to a man; and to a weak 
18 perſon that will not be to a reſolute; ſo women's conſent to the alienation of 


their liferent, if it be total, the very deed imports, that it was for the reverence 
of their huſbands, and for fear of offending them, if they were the movers; or 
tho' it be the alienation but of a part of their proviſion, if their huſbands were 
wrt feroces, and uſed to keep them in terror, tho' no menaces were proved, it 


the would be ſufficient : and therefore our cuſtom hath well provided, that a wife's 
it i: i conſent ſhould be judicially, & extra prœſentiam mariti. There was an eminent caſe 
age, of James Stuart of Minto, who being taken priſoner by Sir 7h Winitforrd, with 
5 00- Wi inother man's caption, was carried in the night, from place to place, in muirs 
10 ar from neighbourhood, till he diſponed his eſtate for a very unſuitable cauſe; the 
an 


1, if man of ordinary reſolution would have reſiſted it. + OE 
oo It is not 7ſrus metus relevant to reduce a diſpoſition, or other deed, that it was 
(111. granted to perſons of power and intereſt, by mean perſons, or thoſe that were 


Gpable of being in danger of crimes, altho' the ſame was defired by perſons in pow- 
ciminal matters, which might reach life, members, or eſtate ; yea, tho the cir- 


hat what he did was voluntary, and not upon account of fear, it would be a ſuf- 
icient reply, even againſt wives and weak perſons. Y 


i ll Ir | . : . | ts To 3 5 
wa XVI. There are variety of caſes of juſt fear; as, 1. When the dced is done 
25 1 by compulſion, or concuſſion ex vi majors, by poſitive acts of force, as by wound- 
ner U or beating to the hazard of life, eſpecially with weapons invaſive, which 
C Vl! not reach to ſwitching, unleſs it be long continued; for vexation may be 
fence = | S? g 01 5 
Wn more intolerable than death, altho' the ſingle acts be inconſiderable; as by tick- 
J y . 2 | | 130 
— ing, ſome have been made laugh to death. It is too well known that the French 


N200ns, by vexation of Proteſtants with quartering, reproaching, afffonting, 
rather Imitening in the coaveniencies of life, and in the requiſite acts of religion, have made 
other kroteſtants do more to diſſemble, and counter: act their religion, than fire or gibbet, 


_ any other ſudden death could ever do; yet every fingle act would not infer juſt 


fands ſrint; as by long and unlawful impriſonment, or by hindering of neceſſary food, 
In hel ep, reſt, cloathing, or by affording only corrupt meat and drink, which the 
eitremity of hunger would make the injured perſon take, tho it were Known 


obtained by juſt fear; juſt on the part of the ſufferer, but unjuſt on the part of 


Lords reduced the diſpoſition ex capite metus, in reſpect of the perſon, albeit a 


t, unleſs threatenings were uſed, or inſiſting againſt the party upon refuſal in 


cumſtances may infer preſumption of juſt fear; yea, if the party upon oath depone, 


ar, 2. juſt fear is inferred not only by poſitive acts inferring conſtraint but by re- 
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to infer the hazard of life. 3. Violence upon the chaſtity infers juſt fear, 35 will 
when men are abuſed with ſodomy, or women with raps or ſodomy. 4. It is the | 
inferred by diſgrace ; as by cutting off members, ſlitting up noſes, cutting out of proc: 
tongues or eyes. 5. It 1s inferred by threats to do ſuch things, by thoſe Whoſe lay is 
inclination, cuſtom, and opportunity befitted them to do the fame : ſo frequently * 
perſons have drunk up poiſon offered unto them, without any actual violence, perfc 
but knowing that if they did it not, they would be compelled by violence. * 35.8 
torture to do it, and ſo behoved to endure both: and others have diſpatched them. nd 
ſelves, to prevent cruel deaths or torture. Yea, there be innumerable fach acts Eb 
which the malice and cruelty of men can invent. mere 
XXVII. But legal execution, though by force, affords not the exception of WI 51104 
guſtus metus, if it be not upon a capital cauſe : and therefore bonds or diſpoſitions WM © ©: 
granted by perſons incarcerated upon caption, are not reducible upon that head, . their 
and yet may be quarrelled upon other relevant grounds: for if payment were and ( 
made, it will not hinder reduction of the decreet and repetition of the ſum. Yet Wl tieir 
if a perſon were taken by caption, being ſick and unable to travel without hazard will ! 
of life, and to prevent the ſame did give bond or other right ; it would afford not fi 
the exception of yuſius metus: becauſe it were not truly & legal execution, ſeeing when 
it ought not to be done in that caſe. ers Cc 
XXVIII. Fear and fraud have much the ſame effects, as to angular ſucceſſots, debto 
except in the caſe of robbery, which as well as theft, is vitium reale in yet, i 
moveables: and therefore what hath been ſaid of fraud in that point 4, needs not. and! 
here be repeated. 1 Coub! 
XXIX. The ſeventh common ee Is the purſuer's acknowledging or maki! 
approbation of the defender's right, directly and expreſsly by conſent thereto, or Wl conſe 
atification thereof, or indirectly, and tacitly by doing deeds importing the ſame, are fe; 
which is called homologation, from a mathematical term, by which one figure declar 
doth quadrate with another, having like angles thereto; ſo homologous triangles A ma 
are theſe which have equal angles, "everally, each of them being of equal wide- Wil n 5. 
neſs to the angles of the other. ment 
This exception is only relevant againſt the parties conſenting or Bone XY 
or thoſe repreſenting them; unleſs the conſent be adhibited in the inveſtiture, for Wi exone 
then it is relevant againſt ſingular ſucceſſors, as being a part of the real right; pay: 
or being a judicial conſent in proceſs, whereby the matter became litigious, be- Mis 1 
tore the purſuer's right. | Gal di 
Homologation ariſes from many 0 deeds, and is largely treated. hb. 1. "XR 
46. 10. 11, wherein many deciſions” are adduced importing homologation, or pre 
which may be ſeen in that place. terms 
XXX. The eighth common exception, is, renounciation of all pretence of nounc 
intereſt to the defender s right, which is only effectual againſt the renouncer, bs prove 
heirs or ſucceſſors repreſenting, but not again ſingular ſucceſſors, which holdeth payed. 
not in wadſets, which are habilely extinguiſhed, as well by renunciation, as by Un 
grant of redemption, or reſignation. Reduction or declarator are comprebent cept 
ed undet the firſt exception, vg. ccf ret judicatæ. = charge 
XXI. Thele are the common exceptions in all actions. There are alſo ſere- . 
ral exceptions, common to actions upon perſonal-rights and obligations. As lb Wi tint + 
podclum de non petendo, when the purſucr Ras obliged himſelf not to inſiſt for pa- bygon. 
ment or performance : : which if it be abſolute, importeth 2 renounciation of the 54 
right purſued on; but if it be only temporary, for a ſhort time, it is not 2 pe- e de 
remptory but a dilatory exception, and doth not exclude a decreet, but only the H ecia! 
preſent effect thereof, whereby the decrect is granted conditionally, to pay ol N hcec: 
perform at the time to which the delay is granted. But it maketh the purſue ong te 
liable to the expences of plea, plus petendo ſen ßere. And being dilatory, it muſt be eeuc, 
inſtantly verified, yet if it be a long delay, it will procure a term to prove it, aud H as 3 


wil 
4 See above 5 21. . 7. 
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win abſolve the defender from that proceſs ; ſeeing he is not obliged to lie under 
i the proceſs for ſo long delay; and therefore a new citation will not revive that 
of procels : yet it will not hinder a new proceſs. to be raiſed, after the time of de- 


fe lay is paſt. | 
XXXII. The ſecond common exception in perſonal actions, is, payment or 
performance made to him, who had the full right to diſcharge. | 
XXXIII. The third common exception in perſonal- actions, is, payment made 
bong fide to him, who had not the true right, but where there was another pre- 
ferable right, which the defender neither did, nor was obliged to know: and 
therefore the law ſecures the payer, without prejudice to the purſuer to inſiſt a- 
gainſt the obtainer of the payment *. Fi 5 55 
Of this there are many caſes: for inſtance, tenants are ſecure, by paying to 
their maſter, albeit there be citation againſt them much more when againſt him 
and (not) them alfo, upon a better right; unleſs there were arreſtment upon 
tzeir maſter's perſonal debt: for even arreſtment upon dependence of real actions, 
will not make tenants liable for double payment, ſo long as their maſter's right is 
not fully diſcuſſed and excluded: it doth alſo defend them againſt teind-maſters, 
when they pay a joint duty for ſtock and teind. Alſo if a ſum due by many debt- 
ers co-principals or cautioners, be aſſigned, and intimation made to one of the 
debtors: it becomes a right preferable to the cedent's right, as to them all: and 
jet, if the cedent charge any of them to whom the aſſignation was not intimated 
ind he make payment, not knowing of the intimation, he will not be liable to 
couble payment. Which alſo takes place in arreſtment, though decreet for 
making forth-coming be obtained againſt a principal debtor, which carries in 
conſequence the right as to the cautioners, yet if they be diſtreſſed and pay, they 
are ſecure. Or if a debtor pay to a perſon denounced, before citation in a ſpecial 
declarator, he is ſecure : for he is not obliged to ſearch the regiſter of hornings. 
A main ground of theſe and the like, is, that common brocard in law, bona jides 
wn patitur ut idem bis exigatur, which yet takes only place, when the firſt pay- 
ment is made bong fide, ” 3 5 RT 
ting, XXXIV. The fourth common exception in perſonal actions, is, a diſcharge or 
, jor Wl exoneration, whether it be ſpecial, or general, and that without neceſſity to prove 


gbt; Wil payment or performance. But if the general diſcharge be with ſpecial diſcharges, 
be- Wi it is not relevant for any greater cauſe, than is the greateſt contained in the ſpe- 
; tal diſcharge. „ 5 = | 15 
1b, . XV. The fifth common exception in perſonal actions, for annual payments 
0100, er preſtations, is, upon three ſubſequent diſcharges of three ſubſequent years or 

ems: for thence the law preſumes, that all prior years or terms are payed or re- 
ce ot nounced, unleſs they be reſerved. Againſt which, this reply is relevant to be 
r, his proved by writ or oath of party, that the prior years or terms are yet reſting un- 
1deth i payed. 5 ret . 
as by Under this exception is comprehended acceptilation, whereby the purſuer hath 
hend :n:epted any thing in ſatisfaction of the obligement, which is equivalent to a diſ- 
cuarge or renounciation. . 3 
ſeve⸗ But partial receipts albeit they exceed three terms, or three years, are not rele- 
s fir, ant to exclude bygones; becauſe they import only to be to an accompt of all 
r pay” brgones. = „ | 7 
of the XXXVI. The ſixth common exception in perſonal actions, is, confuſion, when 
a pe- te defender comes to ſucceed in the purſuer's right, whether by a general or 
nly the WW pecial title. This exception is not always total; becauſe though the defender 
pay ol I icceed in the righit as heir, yet if he render the ſme moveable, it will not be- 
urloet ln to his heir, bat to his executor, and ſo the action revives againſt that ex- 
uſt be Biteu'or, Vet it is not a dilatory but a peremptory defence, and that ſeparation 
it, and des a new right ſupervenient. C 

wil | 8 : 


FX | XXXVII. The 


e 0. 8 
Sce above, I. 18. 3. 


— 


ſuer's title or inſtructions to be falſe and forged ; ; after which no exception 1s com- 
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XXXVII. The ſeventh common exception in perſonal actions, is, upon com. ſtain: 
penfation, which takes only place, where both the purſuer's and defender's titles mer! 
are liquid, and of the ſame kind. And it hath the ſame effect as a diſcharge, very 
and it operat tes trom the CONGOUTIE of the two liquid debts, fo that 3 the de. ſame 
fender's debt bear not annualrent, or be not regiſtrable, yet it will elide the pur. | both. 


ſuer's debt from the time of the concourſe, from which no annualrent wih be 
due. But by ſtatute, compenſation is not competent in the ſecond inſtance, by | batio! 
ſuſpenſion or ednet Parl. 1592, cap. 143. 

That which was not liquid, may be liquidated by the purſuer's oath, but will 


have only effect from the time of that liquidation. And ſince the act of regula- | 
tion, if there be any diſtinct defence, for which a term 1s granted ; compenſation rote: 
is ſuſtained to be liquidate by witneſſes, being proved within the term aſſigned om 
for the other defence, albeit the foreſaid ſtatute 1 that compenſation be ry 
inſtantly verified, ſeeing the act of regulation is a ſupervenient law, therefore could 
the favour of ending pleas, may allow the liquidation by witneſſes, as aforeſaid; WM te 
or if witneſſes be at hand, and may be called by a macer ; or if the purſuer und 
take a term to prove. charg 
Recompenſation is a relevant reply againſt compenſation, as is particularly ex- ls 
plicated, /6. 1. tif. 18. J 0. wherein allo the former exceptions in Fe rights, bs 
are largely treated, mh 
XXXVIII. This is peculiar 1 in per ſonal ations. that the common exceptions of 10 A 
fraud or force are not denen by exception, if the perional action proceed up- he 


on a a regiſtrable writ, the nature whereof is to give ready execution by a decreet | 
vithout citation: which muſt alſo hold in bills of exchange, theſe by a late ſta- 
tute having the effect of regiſtrable writs: and likewiſe in other caſes, where 
ſummary charges are granted by law or cuſtom. . 
XXXIX. T be laſt of all ex ceptions is improbation, offering to prove the our- 


petent, either in real or perfonal actions, or in declarators. And therefore, if de- 
fenders intend to propone improbation, they muſt propone all the prior exccpti- 
ons with F of improbation, at leaſt in ſuch as do import the verity of 
the libel; ſeeing what the defender acknowledges as true, he cannot improve a 
forged, ex :cept he reſerve improbation : for tho' of its own nature he might pro- 


A, 


pone it in any order, yet our cuſtom excludes all exceptions after improbation; 0 
and therefore proteſt! ng for retervation of A Provenon: 1s not hes ons contrarid 4 
fad 9, | | | 1 1 

Im probation bein tedious, and requiring much delay. our low: e it as ſa- 158 
ſnec ted to be proj poned anims differendi litem; and therefore admits it not by exce- . ch 5 
ption, unleſs the proponer con ben ſuch a lum as the Lords appo! int, according 10 7 
the importance of the cauſe, as an amand, in caſe by the event it appear, that im. 1 U 5 

probation was proponed animo differend!. 1 

Seeing regiſtrable writs, ad” theſe of like nature, "TA faratam exect. 7671, "i 
improbation ought not to be ſuſtained againſt them by exception, but ought of- ut 
ly to be reſerved by way of action. Yet fo, that if the purſuer be not ve 1.4 f 
ſolvent, he may be put to find caution, in caſe the ſum be recovered by im by m 
probation, An g 

Wits AN theſe points which arc competent by exception, are alſo competent by} on N 
reply. And in ſeveral caſes they are competent by reply, when they are not com-; Tag 
petent by exception or duply ; becauſe the purſuers are never preſumed to de. hat 0 
lay themſelves; and therefore improbation by reply ought always to be ſuſtainel . 
without an amand. be "th 


XLI. In all acts of litiſconteſtation the manner of probation muſt be determi- line 
ned, eſpecially what is to be proved by witneſſes ; for all things may be prove! l. 
by oath of party or writ. But as to the particulars, they will be expreſſed ben Won a6 


XLII. 


Ne 


we come to treat of probation, 
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XLII. In like manner incident diligences are not competent, unleſs they be ſu- 

ſained in the act of litiſconteſtation, or in acts before anſwer. For albeit for- 

| merly it was ſufficient to proteſt for the ſame, yet the act of regulations bath 
WT «cry fitly appointed it to be proponed and determined in theſe acts. Likeas the 


eme may be proponed and ſuſtained either for the defender, or the purſuer, or 


both. | : ; | 
XLIII. The laſt point in acts of litiſconteſtation is, the term aſſigned for pro- 


© beton. Ordinary diligences for probation paſs of courſe, and are not expreſsly | | 


mentioned in the act. Extraordinary diligences cannot paſs but by the Lords 15 
prafentta, upon bills. | | 
XLIV. When points are admitted to be proved by writ, parties do ordinarily 


2 proteſt for reſervation contra producenda; that is, that what alledgeances emerge 
4 tom the writs produced, may not be excluded; which proteſtation is not neceſ- 


ary, becauſe it will reach no further, than to ſuch alledgeances as the proponer 
could not know when litiſconteſtation was made, otherwiſe it would give occaſi- 
on to unneceſſary delay; as if a defence of compenſation were proponed, this 
reſervation would not allow a term to prove recompenſation, or a general diſ- 
charge which would take away that compenſation, becauſe it was competent 
and omitted at the time of litiſconteſtation, yet what is inſtantly verified will be re- 
ceived even at adviſing of the cauſe: and this is the difference of competent and 
omitted againſt acts of litiſconteſtation, and againſt decreets in foro contradictorio. 
And tho' that proteſtation be omitted, alledgeances that could not be foreſeen, a- 
ning from the writs produced, cannot be excluded, eſpecially theſe which ariſe 
tom the inſpection of the body of the writ, as vitiations or nullities. 


ere | 

Ut "TITLE ML 

om- ; 

5 Diligences pendente proceſſu. 

p 1 ACTS of litiſconteſtation would have no effect if law had not preſcribed the 
+ way to make them effectual, by the authority and warrant of judges competent, 
0b whereby they are put to execution by precepts direct to meſſengers at arms, com- 


nanding parties, witneſſes, or havers of writs, to compear before the Lords, upon the 


an (ky aſſigned as the term of probation, with continuation of days, to depone upon the 
NG dy contained 1n the act, and found relevant therein. The precepts againſt. parties 
au o whoſe oath of verity any point 1s referred, do only command them to compear 
1 t the term, with certification, that if they compear not, they ſhall be holden as 


precepts are called executorials, becauſe they are for putting the acts to effect by 
alled diligences, becauſe they excuſe the uſers thereof from negligence, where- 


King neglected, vigilantibus non dormientibus jura fubveniunt, which is founded 
on that great intereſt to haſten pleas to an end. They are alſo called diligen- 


m 1 | 
1 ces, becauſe tho' the effect do not follow, yet the uſer thereof hath endeavoured 
tained hat he could, and fo is held as in the ſame caſe, as if he had obtained the com- 


mand of the precept. Theſe precepts are called executorials before executions 


ume. 


Un 2890 . 
on acts, or upon decreets. 


8 e The 


confeſſing the point referred to their oath ; but precepts againſt witneſſes can- 
not have that certification, but all that can be done againſt them, or againſt the 
havers of writs, is to compel them to appear, and depone ; and therefore theſe 
fxecution : they are alſo called compulſators for the fame reaſon. And they are 


y poſterior diligences being exactly followed, are preferable to prior diligences 


© thereupon ; but they are only called diligences, when they are executed in due 


II. Diligences are of three ſorts, being either upon precepts before decreets, 
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The laft ſort of diligences and executorials, dig. theſe after decreets, which 
ſerve for putting of decreets to execution, and making them effectual; are orgi. 
narily horning, caption, poinding, charges to remove, and thereupon letters f 
poſſeſſion, (which are granted on all Gecreets in petitory and poſſeſſory actions, 
but declaratory actions need none) together with the executory actions upon ar. 
reſtments, and of adjudications of lands and annualrents. 

III. Diligences before decreet are either ordinary or extraordinary. The ordi. 
nary diligence againſt parties to depone, to whoſe oaths points are referred with 
certification, are only by citation to compear under that certification. 

IV. Diligences upon facts are theſe, againſt havers of writs requiſite to prove, 
or to produce writs for eviting certification contra non producta, and they are part. 
ly ordinary and partly extraordinary. Their form is much altered by the act of 
regulations f, before which the ordinary diligence was only a ſummons, to cite 
the havers of writs, which might have been done by a ſummons of exhibition, 
at the inſtance of the defender, fo ſoon as he was cited, or even hefore citation, 
whereby he might call for production of any writ belonging to himſelf; but if 


he neglected the ſame till the act of litiſconteſtation, then he might take out 2 


ſummons to cite parties to produce his own writs, or the writs of others, who were 


obliged to produce the ſame on ſuch occaſions. But if he behoved to prove with | 


any other men's writs, in that caſe he had no title or intereſt to force them to pro- 
duce writs, other than by occalion of the act; which he could not do, unleſs the 


time of the act he had proteſted for incident diligence, which was a ſummons of 


exhibition againſt the havers of writs requiſite for probation, wherein the defender 
had no other intereſt, but the common duty of all in the ſame ſociety, to aſſiſt the 
diſpatch of juſtice by their oaths, or by the writs in their hands. But this pro- 
teſtation uſed neither to be admitted nor repelled, until the term of probation, 
when the purſuer inſiſted for circumduction of the term, and then the defender did 
produce that exhibition, with the executions thereof, which is cailed an inci- 
dent diligence, as every action that is only competent incidenter in a principal 
action, is called an incident action: as when a proceſs is continued againſt a 
party, neceſſary to be called, and not called in the principal ſummons: 28 ff 
a woman be cited, and ſhe marry pendente proceſſu, the ſummons muſt be 
continued againſt her huſband, before it can have further progreſs againſt 
herſelf. ET 17 


This incident diligence was neceſſary in many caſes: as if a cautioner were 
purſued for payment of a debt, moſt exceptions competent to the principal debt- 


or would be ſuſtained for the cautioner: and if the ſame were found probable 
by writ, his incident diligence would ſtop the circumduQtion of the term, or any 


further procedure in the principal cauſe, till that incident exhibition took its ul. 


timate effect. So in real actions for lands or annualrents, of old the defender had 


a term to call his warrant, his ſuperior, or his author : but in place of that, law 


required that ſuperiors and. authors ſhould be called 46 initio, otherwiſe no pro- 
ceſs is to be ſuſtained as to their rights, or as to the defender's rights founded up: 


on their rights ; fo that it was a good defence, That all parties having interelt 


are not called: bat when they are called, the defender is not thereby ſecured 
for if they do not appear, proceſs proceeds againſt their rights, ſo far as they con 
tinue to have intereſt: but the defender's right will alſo fall in conſequence, un“ 
leſs he force the ſuperiors or authors to produce, which muſt be by incident di 
e,, 5 3 
v. When incident diligences at the term were ſuſtained, the uſer thereof ag 
not obliged to refer the verity to the party's oath ; yea, tho' he did, and that the 
haver were holden as confeſt, that would not prove againſt the purſuer in the 
principal cauſe: yet he might have further a cloſe of that diligence, by a decreti 
of exhibition, whereupon horning and caption would have followed. But de 


fenders commonly were glad of opportunity to get long delay ; and thercion 


See above, IV. 33. 3+ 
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hk MW when they were not ſure to recover the writs, they libelled the exhibition to be 
1 proved prout de jure, and ſeldom did the haver concern himſelf, but the purſuer 
of in the principal cauſe turned defender in the incident: and if the uſer of the in- 
8, cident did not uſe diligence to proceed therein, he was aliowed to crave proteſta- 
tion, and to do all that the other, viz. the defender in the principal cauſe, who 
15 pur ſuer in the incident, could do to haſten it to an end, either by any defence 
upon informality in the incident, or by urging ſhort terms for proving. Vet proba- 
tion by witneſſes then having four terms, and after obtaining decreet of exhibi- 
tion, the execution thereof was by the letters of four forms, having four ſeveral 
ſubſequent charges, the Jaſt whereof was caption ; this way of incident dili- 
rence was exceedingly tedious and expenſive, ſo that it was juſtly and fitly chan- 
ged by the ſaid act of regulation; whereby incident diligence was not compe- 
tent, unleſs it were ſuſtained in the act, and then diligence was granted by horn- 
ing againſt the havers, charging them to compear and depone, whether they 
have, or had the writs contained in the charge, and to produce ſuch of them 
as they acknowledged by their oaths ; and upon production of this charge, with 
the executions, a ſecond diligence is granted againſt the ſame parties by caption, 
and a term afligned for executing of the caption, whereby the havers might 
at any time be taken, and kept in priſon till they were produced at the term, 
and did depone, unleſs they were ſet at liberty upon caution, to appear at the 
term, with conſent of party, or by authority of the Lords. This method 1s 
very juſt; for there is the ſame reaſon to force parties, tho' unconcerned in 
the proceſs, to prove by their writs, as by their oaths, when called as wit- 
neſſes. VA „ | 
VI. The diligences againſt witneſſes were of old ſo very tedious and expenſive, 
for they were four in number, and as many terms to prove. The firſt was a pre- 
cept to appear and bear witneſs, without any certification. And if this were pro- 
duced at the term, a ſecond diligence was granted, commanding the witneſſes to 
compear with certification, that if they compeared not, horning would be direct, 
and a term was aſſigned for their compearance. If the defender produced not 
that precept with the executions, the term would be circumduced ; but if he did 
appear, horning was direct, and a third term aſſigned. And if that were pro- 
duced, caption was granted, and a fourth term afligned. But this method was 
changed by an act of Parliament, in the reſcinded Parliaments, taking away let- 
ters of four forms; and tho' that act was not reſtored, yet the Lords continued 
the cuſtom as very convenient. C0 

VII. All theſe diligences are granted by the ordinary, in the outer- houſe. But 
there are other extraordinary diligences granted by the Lords i praeſentia, upon 
bill, on many divers occaſions, during the dependence of the proceſs. As, firſt, 
In competitions about lands or annualrents, if the proceſs be dubious and intri- 
cate, the Lords, upon ſupplication, do ſequeſtrate the rents, and do remit the 
Competitors to an auditor, to determine their rights and preferences, by a decreet 
of ranking, when the competitors are many, that it cannot be diſcuſſed at the 
bar: and the Lords do name factors after hearing, if the parties offer perſons, 
nominating the fitteſt, appointing them ſalaries, and warranting them to ſet lands 
y roup. In theſe proceſſes there is diſpute, decreets and acts between every 
competitor and the reſt, whereby ſome are utterly excluded, and others are pre- 
ferred to have acceſs in order, according to the validity of their rights. As alſo, 
ſequeſtration is obtained by bill, when any piece of ground, or corns thereon, 
re in a dubious controverſy. 5 - 

Secondly, There is an incident proceſs, for citing parties, who are not preſent 
the bar when litiſconteſtation is made, to appear to give their oath of calum- 
ly; which is competent at any time, before concluſion of the cauſe by proba- 
wn, or before decreet by circumduction of the term. This incident proceſs doth 
wt go to a roll, but is taken ſummarily in, whenever it is ready, as being on- 


Thirdly, 


} Incident, 


Thirdly, When witneſſes are old, valetudinary or ſick, the Lords, even before 
litiſconteſtation, upon ſufficient teſtificate bearing this to be true, upon the teſtifl. 
er's conſcience, will examine witneſſes to lie in retentis, and grant diligence for 
that effect. | 
Fourthly, If any party diſcover witneſſes he knew not, and ſo declare upon 
oath ; the Lords will grant diligence againſt theſe witneſſes, and ſometimes have 


cranted the ſame, without ſuch declaration, But now, when the teſtimonies of 


witneſſes are patent, whereby the ſupplicant may ſee, that his witneſſes prove not; 
no other witneſſes ſhould be admitted without ſuch an oath, ſeeing he hath tem- 
ptation to corrupt the witneſſes. | Y ere 
Fifthly, If parties ſupplicate for commiſſion to examine parties or witneſſes, 
who are not able to travel, through age or infirmity ; the Lords will grant com- 


miſſion to examine them in the country: and if the ſupplicant have been negli- 


gent or faulty in propoſing the ſame, the time of litiſconteſtation, they will no- 
minate perſons out of a liſt, to be named by the other party. But if the com- 
miſſion be to. examine witneſſes in probation of tenors, or in improbations; they 
will name more commiſſioners, becauſe two ordinaries are requiſite to examine 
{ſuch witneſſes, when they are able to come. „ 4 
Sixthly, When witneſſes or parties to be examined are many, and the matter 
plain; the Lords will eafily grant commiſſion to be inſert in the act of litiſcon- 


teſtation, but not if the matter be intricate ; unleſs both perſons conſent, or in 


caſe of infirmity: in which caſe, the Lords allow the interrogators to be inſert in 
the act of commiſhon. _ 5 5 „ 
Seventhly, If any point to be proved require ocular inſpection and viſitation, 
the Lords uſe to give commiſſion to ſome of their number to viſit the ground, 
and examine witneſſes upon the place, in the vacance, if any of them live near 
it; or otherwiſe to commiſſioners, 
commiſſions upon Mondays. 


VIII. In all commiſſions for witneſſes, there is a term and place of examinati- | 
on appointed: and letters of horning are granted againſt the witneſſes, to appear 


at that time and place. But commiſſioners cannot examine at any other term, 
unleſs the commiſſion bear it, and fo caption cannot follow, until theſe commiſſi- 
oners report be made. All commiſſions do alſo bear a term to report, and thoſe 
who are to prove, are to produce the report, and either party ſhould have the 


double of the report, which ſhould have the ſubſcriptions of the deponents, ot 
of the commiſſioners, if they cannot ſubſcribe: and the term is not to be circum- | 


duced, till after the day of report. 


IX. The hornings granted againſt witneſſes, or againſt havers of writs, need 


not be regiſtrate, neither do they infer. the falling of eſcheat, but only the ob- 
taining of caption. 


to the ſame term with the ſecond diligence, againſt the witneſſes in the firſt ditt- 
gence, but will not give a new term for caption againſt theſe additional wit 
nefles, LG . | e | „ 
IT XUE 
Probation by Writ. 


HERE are three ordinary ways of proving points admitted to be proved in 


acts of litiſconteſtation, or acts before anſwer, viz. writ, witneſſes, or oi} 


of party; of which two, and ſometimes all may concur for proving the ſame 
point. So writ and witneſſes may concur, and when witneſſes depone onhy that 


they know not or remember not, writ may be adhibited, and oath ſo far 48 5 
atl- 


not proved by writ, And therefore the determination of the manner of proÞ * 
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But if it be near, the Lords uſe to execute 


If witneſſes in the firſt diligence die or go out of the coun- 
try, the Lords will grant a new diligence for other witneſſes in place of theſe, 


ſignat 


on in acts, is thus, to be proved ſcripto vel juramento partis, or prout de jure; 
chat is fuch points wherein witneſſes are not allowed, are to be proved by the 
party s writ or oath: but if oath of verity be firſt uſed, there is no place for 
writ or witneſſes: but if writ be firſt uſed, oath may be uſed in fo far as is not 
proved by writ. Points to be proved prout de jure, comprehend all the three 
manners of probation, yet in the order aforeſaid ; which occurs eſpecially in acts 
before anſwer, wherein particular grounds of inference are condeſcended on, 
which 1s not a direct, but an indire& and preſumptive probation ; for theſe cir- 
cumſtances are probable partly by writ, partly by witneſſes and by oath of party, 
rot only as to different circumſtances, but alſo as to the ſame. 
II. The proper order of theſe ways of probation, ſhould be firſt by writ, which 
ordinarily contains the folemn confeſſion or acknowledgment of parties. And 


ry - — 


J= as verbal confeſſion, or confeſſion without a party's ſubſcription in the ſame pro- 
1 ceſs, do inſtantly verify; ſo the ſolemn confeſſion by writ hath a term for pro- 
Y bation allowed: and while probation may be ſo had, witneſſes ought not to be put 
ne to the trouble of giving unneceſſary oaths. But if oath of verity be uſed, it is 
the end of all ſtrife. e 8 | 
er III. Probative writs are very various and of different importance in probation ; 
n- and writ comprehends both Chirographum and Typographum. The moſt direct 
in and plenary probation by writ, is, by the written acknowledgement of the party, 
in zgainſt whom the writ is uſed, whether it be declaratory or promiſſory, if the 
aw allow the writ to be, or to be preſumed to be, marked by the party by a2 
on, mark approved in law as probative, as being written by his hand, or an ordina- 
nd, Wl ry ſentence ſubjoined written with his hand, which he is known to have choſen 
eat bor inſtructing the writ. This we fee to have been the antient cuſtom by ſome 
ute Wl of the Apoſtle Paul's Epiſtles. 2 Theſſ. ui. 17, 18. © The ſalutation of me 
“aul, with my own hand, which is the ſign in every epiſtle: fo I write. 
at- WF © The grace of the Lord Jeſus Chriſt be with you all. Amen.” Of a long time 


ear | 


in. 
hole 
the 


ces have not the ſame to peruſe the whole body, wherein there is much of for- 
mality. Others do only ſubſcribe. FE ot © EY | 


ton was loſt; and alſo the indirect, by comparing the ſubſcriptions of the witneſs- 
es with their other ſubſcriptions or hand-writ, which is competent when the wit- 


Ye nefſes ſubſcribe : and, on the other part, if the witneſſes forgot, though they 
held, Leere truly witneſſes, the writ would be improven, if there were not other ſtrong 
dil. iminicles, Writs were alſo probative, if the names of the witneſſes were inſert, 


condeſcend upon a ſpecial deſignation, whereby the perſons underſtood might im- 
prove: but now, by a late ſtatute, Parl. 1681, cop. 5. writs after that ſtatute, 
prove not, unleſs the witneſſes ſubſcribe and be deſigned. 8 

V. The antient form of atteſting writs, was by ſeals, being the known ſeal of 
li party, which was ordinarily his coat of arms, or if he had no arms, the mi- 
tal letters of his name and ſirname. But ſince writing became ordinary, ſealing 
b much out of ule, except where ſeals are ſolemnities, as in evidents granted by 


ved in ne King. Scaling was much unſurer than ſubſcription: becauſe coats of arms, 
r oath] or Initial letters, were common to many perſons, and were eaſter to be counter- 
ſame I kited than the hand-writ of parties; eſpecially if they uſe their ordinary cha- 
ly that ders: for thereby their hand-writ is dignoſcible by other holograph writs or 
r as Þ Wfitences uncontroverted, and peculiar characters are eaſier forged, and leſs a- 
roba: tuctable. : 


8 R VII. Holograph 


Tit. XLII. Probation by Writ. 709 


IV. In the ruder times when few could write, the ſubſcription of the party 
with witneſſes inſert, though not ſubſcribing, made a probative writ, which was 
of great inconvenience : for if the witneſſes died, the direct manner of improba- 


tho' without a deſignation ; and the writ was ſuſtained, if the ufer thereof did 


the atteſtation of writs was by the ſuperſcription or ſubſcription of the name, de- 
Im, ſignation or title of the party. Kings do ſuperſcribe, and their ſecretaries ſub- 
ſcribe to their Epiſtles, or to a breviate or docquet of larger writs ; becauſe Prin- 


7510 Uſtitutions of the law of Scotland. Book IV. | We 


VI. Holograph writs ſubſcribed are unqueſtionably the ſtrongeſt probation by 


[ 
writ, and leaſt imitable. But if they be not ſubſcribed, they are underſtood to a 
be incompleat acts, from which the party hath reſiled: yet if they be written in tot 
compt-books, or upon authentick writs, they are probative, and reſiling is not thei 
preſumed. Writs are accounted holograph, where large ſentences are written dwe 
with the party's hand, although not the whole yrit. ſum 


Vet bills of exchange are probative, though neither holograph, nor having whi 
witneſſes inſert, nor ſubſcribing ; becauſe of the exuberant truſt among mer. 


en 
chants, and the ſpeedy diſpatch which their affairs require, whereby ſuch bills rai 
uſe not to be kept for any conſiderable time, and if they were ſo kept, they any 
would not be probative ; and becauſe it is the general cuſtom of nations, which are 0 
particular ſtatutes cannot remedy. Alſo diſcharges by maſters to their tenants are ſolei 
probative, being ſigned, though not holograph, nor having witneſſes. me! 

VII. In other nations, writs are not fully probative by the ſubſcription of par- t be 


ties. In England and Ireland, ſuch writs though ſubſcribed by parties and witneſs. and 
es, prove not, unleſs they be proved by the oath of the party, or by the oaths of thou 
the witneſſes. But with the ſubſcriptions of both, they require the party's ſeal, of tl 
and that the writ bear ſigned, ſealed, and delivered in preſence of, &c. And | 


arty 
then the witneſſes ſubſcribe: but any impreſſion upon Wax makes the Writ pro- p R 

bative. e . : „„ | bed 

The Romans did not allow private writ, as a ſufficient probation; but the cop, 
_ truſted moſt to publick writ, as being done in judgment, and ſubſcribed by the WM the v 
clerks, who could only be church-men, as the word clerk inſinuates. (But WM them 
though the name continue, there is now no neceſſity, and ſeldom allowance for ncfſe: 
church- men to be clerks or nottars: yet by ſtatute, miniſters are allowed to be X. 
nottars in the teſtaments of parties, who cannot, or are not able to write.) They W tive 1 
did alſo eſteem writs ſubſcribed by Tabellions, or publick nottars, to be publick | ly qu 

writs, becauſe theſe were authoriſed by ſovereign authority, to redact in writ | upon 
what was done or ſpoken amongſt parties. N 5 repro. 
VIII. Our cuſtom hath much more acquieſced in the ſubſcription of parties, ductic 
14 in the ſeveral ways and terms before expreſſed, and does preſume the delivery of WW or wh 
; writs, if they be out of the granter's hands, being in the hands of thoſe in whoſe WI were 
| favour they are granted, or in the hands of third parties: unleſs it be proved by WI partic 
the oath of the party, in whoſe favour the writs were granted, or by his writ, XI 
1 that they were depoſitated in that party's hands, either to be returned to the WI repre{ 
1 granter, or not to be delivered till ſuch and ſuch conditions were fulfilled ; and by W ſucces 
j the oath of the depoſitar, what the conditions were, which the depoſitars writ WM fors, © 
i would not prove while he were alive, but might prove after his death. IM fingul 
| IX. Our cuſtom doth not allow the inſtruments of nottars as probative writs, W the le 
except in the particular caſes thereby approven. As firſt, When they ſubſcribe by int 

for parties that have not fill or ability to ſubſcribe, being at the parties command XII 

and before witneſſes. In tuch caſes, nottars uſed to lead the hands of the parties clerks, 

in ſubſcribing their names, which now is unneceſſary and out of uſe : but the or dili 

touching of the nottar's pen, after reading of the matter written, is ſtill retained clerks 

yet it is preſumed from the nottar's aſſertion, unleſs the writ be improven. But if the 

if the matter exceed the value of a 100 pound Scots, obligations ſubſcribed h/ fcient 

nottars prove not, unleſs there be two nottars and four witneſſes. 2. Inſtrumensi might 
= of ſeiſin can only be by the inſtrument of a nottar: for it is a ſolemnity which en the 


cannot be ſupplied otherwiſe. And likewiſe inſtruments of reſignation, and on 
ſtruments of intimation of aflignations, tranſlations, or repoſitions, and like wah; 
inſtruments of renunciation by parties renouncing the rights they had, or by & 
nants renouncing their poſſeſſion, and ſo muſt inſtruments of premonition, req 
fition and conſignation upon reverſions, inſtruments of requiſition to ward-vaſla 
7 to confer with perſons offered to match with them, and inſtruments of the 
= keeping or not keeping of theſe diets, and what paſt therein : and wherelſoeVe 


by agreement of parties, inſtruments are appointed, they are underſtood to - 5 
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nottars, though it be not ſo expreſſed. Yet inſtruments of nottars make not full 
robation, without ſome adminicle to inſtruct their warrant, not only in relation 
to the points of right, but even as to mere poſſeſſion ; as when tenants renounce 
their poſſeſſion, they muſt deliver to their maſter, or (in his abſence) at his 
a welling-houſe, a renunciation ſubſcribed be them, containing a warrant to enter 


ſummarily, without proceſs. 3. In other caſes, where parties will not do acts 
which they are obliged to do, or declare what they are obliged to declare, inſtru- 
ments taken thereupon by nottars, having witneſſes inſert and required, are pro- 
bative, which no other witneſſes could prove. And whatſoever is ſaid or done in 
any inſtrument folemn or not ſolemn, at the requiſition of the parties, the nottars 
are obliged to give inſtruments thereupon, although the points be not a part of the 
ſolemnity requiſite in ſuch inſtruments : but theſe points which are no parts of 
the ſolemnity, muſt be aſtructed by the witneſſes inſert in the inſtrument, unleſs 


ED gn "AJ © GOES 


— it be in antient matters. The offer to pay or perform any obligation in due time, 
8 and the conſignation of what is conſignable, upon refuſal, are probative a, al- 
of chough they be not neceſſary ſolemnities, becauſe they are probable by the oath 
l, of the party, which cannot ſupply any ſolemnity, though it may hinder the 
d Wl party to infiſt upon ſuch ſolemnity. TW to ro OS 
o- All folemn inſtruments of nottars are, by a late ſtatute, appointed to be ſubſcri- 


bed by the witneſſes, being done after the publication of that act, Parl. 168 1, 
ey 


cap. 5. But that reaches not to other inſtruments: yet it is very convenient that 
he the witnefles ſhould ſubſcribe even in theſe, for thereby their ſubſcription keeps 
” 5 1 in remembrance, that they were witneſſes, and were required to be wit- 
or Wl oclics. ns 5 Tn, 
be | X. All acts and deeds under the hands of the clerks of proceſſes, are proba- 
hey Wl tive writs, and the warrants thereof are preſumed ; yet ſo, as if they be recent- 
lick h quarrelled, the warrants muſt be produced: and in the caſe of reduction, 
writ WW upon improbation of the writs produced, as titles or probation, they muſt be 
5 reproduced, unleſs they be adminiculated, or the tenor be proved; albeit the re- 
ties, WI duction be ex ntervallo. Theſe publick writs, prove what was done by the judge, 
y of Wl or what was ſaid or alledged by parties, but do not prove that the things alledged 
hoſe WI vere true, except in ſo far as the inſtructions thereof are expreſſed, generally or 
d by WI particularly. „% OY . OE 
writ, | XI. Whatſoever writs are probative againſt a party, are probative againſt all 
the Ui repreſenting that party, and in moſt things are probative againſt their ſingular 
d by fucceflors. And likewiſe, all writs which were probative againſt the predeceſ- 
writ bers, or authors of parties, are probative not only againſt their univerſal, but their 
MW ingular ſucceſſors in perſonal rights, yea, in appriſings or adjudications within 
writs, | the legal ; or in infeftments for ſecurity or payment of ſums, which are ſatisfied 
ſcrive by intromiſſion, as are appriſings or adjudication 
mand XII. There is no relevant objection in the firſt inſtance, againſt the extracts of 
arties, i clerks, or inſtruments of nottars, where they are competent, or againſt ſummons 
at the er diligences by writers, or executions of meſſengers, by denying that they were 
tained] Clerks or nottars, Sc. Or by denying that judges or arbiters had authority: and 
uM i the ſame be alledged by way of reduction, holden and reputed, will be a ſuf- 
bed b) icient defence. For if theſe objections were allowed in the firſt inſtance, they 
umentg might be generally alledged in all proceſſes, and nothing could proceed, unleſs 
which ll theſe authorities were proved, which would be a publick prejudice; and there- 
and in- fore even improbation by way of defence, though with the oath of calumny of 
kew ay the proponer, is not ſuſtained, though it be the moſt important defence, with- 
r by tet conſigning ſuch an amand, as may take off all ſuſpicion of defigning delay. 
, requl XIII. Writs not ſubſcribed by thoſe againſt whom they are adduced, nor by 
j. vat their predeceſſors or authors, and even acts and decreets, wherein they were not 
of the Parties, are inter alios acta, que aliis non prejudicant, though they may give con- 
reſoe e Ourſe in probation, And regularly the teſtimonies of witneſſes in one proceſs, 
to be Þ prove 
See above, II. 10. 20. 2. 
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prove not in another, unleſs both the parties and cauſe be the ſame, or that o- 


ther witneſſes cannot be found. 


XIV. Compt-books are probative againſt thoſe who made them, although they 
be not ſubſcribed, nor written with their hand, if thereby there appear a long 
tract of their affairs; but they prove not for them. | 

XV. Miſſive letters are probative, except where they relate to more ſolemn 
writs, ſuch as bonds, bills, or accompts : for if theſe be not produced, letters re. 
lative thereto will not prove, becauſe it will be preſumed, that theſe principal 
writs are ſatisfied, when they cannot be produced. Teſtificates are probative in 
obtaining ſuſpenſions, where the reaſon is upon matter of fact, or even in inſtruc. 
ing reaſons of advocation. 


XVI. Hiſtories are probative in all caſes, where fame is relevant, if they be | 


authentick, and not contradicted by more authentick hiſtories of the ſame time, 


as in the caſe of propinquity of blood, or of antiquity and priority of dignity, | 


titles of honour, Cc. | 


XVII. How far inveſtitures and the inſtructions thereof, are probative and ef. | 
fectual againſt others, than the parties therein contained, their heirs, or ſucceſ- | 
ſors, hath been conſidered in the titles, infeftments of property, or annualrents, | 


reduction or competition; which need not here be repeated. 
XVIII. Probation by writ is not ſo firm as probation by witneſſes, or by oath, 


For it admits contrary probation, by poſterior writ or by oath, and it may be 
taken away by improbation : but oaths cannot be improven, albeit the writ ex- 


prefling the ſame may be improven : neither can probation be led againſt the te- 


ſtimony of concurring witneſſes, though reprobators are competent againſt the i- 


nitials of their teſtimonies, for therein they are not conte/tes. 


XIX. There are many relevant objections againſt the faith of writs, which | 
appear from inſpection thereof. As firſt, when the body of the writ, the witnel- | 
{cs and the parties ſubſcriptions do all appear to be by the ſame hand-writ ; thence | 


it is concluded that the writ is either a copy, or is forged ; and therefore it will 


be rejected without improbation : and if the uſer tenaciouſly adhere to it as 
authentick, improbation may be ſuſtained againſt it by exception, without an 


amand. „„ es „ 
Secondly, If the writ appear to be vitiated in ſubſtantialibus, by deletion, razing, 


or ſuperinduction of letters and words, which may alter the ſame, eſpecially if 
done with other ink; thence it is inferred, that it was not done at or before the 


ſubſcription. What points are de ſulſtantialilus muſt be eſteemed by the nature 


of the writ: the date not only as to the time, but as to the place, the name of 


the writer, or filler up of any blanks, or filler up of the date and witneſſes, and 


the defigndtion of witneſſes, fince the act requiring their deſignation to be ex- 


preſſed, are de ſubRantialitus in all writs, when the queſtion is of their being 
true or authentick. The worſt kind of deletion, is, when the words deleted 


cannot be read (but if they be ſo ſcored that they can be read, it will appear 


whether they be de ſul/tantialibus,) for if they cannot be read, they will be e 
Neemed to be ſach, unleſs the contrary appear by what preceeds and follows, 0 
that there be a marginal note bearing * the deletion from ſuch a word, to ſuch 2 
« word to be of confent.” Razing is much more incident to writs on parchment 
than on paper. Superinduction is not only by adding or altering of letters, but 
of monolyilabs or ſhort words, as when Ng or Mot is interlined, not between line 
and line, for then it would not be reſpected, but between word and word. In- 
terlining where lit only makes up the ſenſe of the ſentence, gives not ground for 
any objection. 3 
Thirdly, marginal additions upon one fide of a contract, and not upon the o- 


ther, are probative againſt that party who produces that ſide, but are ſuſpect | 


the addition be in their favour, and is not probative till it be adminiculated 


poſterior writs relative thereto, or by the oath of the party, or the witneſſes 
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ſerted. Marginal additions are much more eaſily ſuſpect, than what is in the bod 
of the writ, where the writ is not mutual, both parties ſubſcribing the additions : 
{or it is not certain that the witneſſes ſubſcribed when theſe additions were added, 
and therefore though they own their ſubſcriptions, if they do not remember the 
zaditions, albeit that will not improve the writ, yet it will make theſe additions 
mprobative, if they be in favour of the receiver of the writ. Therefore, in ſuch 
caſes, it is very prudent to mention the number of marginal additions, with the 
filing up of the date and witneſſes. | 5 

Fourthly, Large blanks in writs which may alter the import thereof, make 
writs improbative, if it appear by the hand or ink, that they differ from the 
body: for it will be preſumed, that they are filled up after ſubſcribing, unleſs 
the contrary be proved or adminiculated“; as if the filler up of the date and 
witneſſes, do particularly mention ſuch blanks filled up by him. But blanks for 
rocurators in procuratories of reſignation, or bailies in precepts of ſeiſin, or 
hlanks for filling up of particulars under a genera] deſignation expreſſed, or 
blanks for the dates of writs related, or even for the names of creditors in bonds 
or diſpoſitions or of aſſignies in aſſignations or tranſlations, do not render the 
writ improbative or ſuſpect &, but have other bad conſequences : for thereby 
zreſters are in hazard to be excluded, who uſe only generally to interrogate the 
| eranters, whether they were debtors to the party whoſe goods or ſums are arreſt- 
ed, the time of the arreſtment ? if they depone only negative, as ordinarily they 
do, upon pretence that they knew not to whom they ſtood obliged by the blank- 
writ, they will be abſolved: but if they do rightly depone, they ought to ac- 
knowledge they gave a blank writ to ſuch a perfon, againſt whom the proceſs 
may be continued, and diligence granted againſt him to produce the writ, and 


ich i © forward till the haver be found, which ought to be upon the expences of the 
nel- granter of the blank-writ : and if the perſon be not found who hath the writ to 
Nee lis own behove, the granter of the blank-writ ought to be decerned, ſince 
will tirough his fault the arreſter is diſappointed : and albeit he ſhould depone, that 
t 65 be granted the writ blank, but he ſaw the name of ſuch a party filled up therein, 


jet that quality ſhould not be ſuſtained, unleſs the ſame were proved by producti- 
a aof the writ, if it was filled up ex intervall «. „„ 
ang; Fifthly, Writs may be improbative by inſpection of the ſtamp or ſeal of the 
pper, whereupon the ſame is written: as, if paper with ſuch a ſtamp or ſeal, 
Was known not to be found at the time of the date the writ bears, the writ 
hereby is not only improbative, but improven. Of this there was a memorable 


trample, when the Earl of Haddington was Preſident, at the adviſing of the ar- 


and ticles of improbation of a very ſuſpect writ, where yet there was not ſufficient 
e WM frobation to annul or improve it; it fell inſtantly in the Preſident's mind to look 
being Wl to the ſtamp of the paper, and it was found that there was none ſuch at the time 
Ieted (i the date the writ did bear, whereupon with common approbation, the writ 
ppear ms improven. = 8 „„ 5 . 

be e- 


Sicthly, Writs which by their date bear to be antient, if they be written upon 
wer induſtriouſly ſullied to appear to be old, do thereby become ſuſpect and 
mprobative, unleſs they be adminiculated by authentick writs relative thereto. 

veventhly, Very old writs, eſpecially charters or ſeifins, are ſuſpected by the 
dotoriety of the hand-writs of the nottars that then lived, and commonly practi- 
kd, which were but very few, and their hands evidently known to all who were 
Onverſant amongſt antient evidents, if the writ, or atteſtation, did not appear 
b be the hand-writing of him it bears to be writer or nottary. And on the con- 
mary, ſuch known hand-writ will confirm an antient writ, although it be much 


the urn or worn, and though it have no veſtige of the ſeal, when ſealing ſerved for 
Pg ubſcription, or was requiſite for ſolemnity. 


Jes 1” bk 
exteds Wiss blank in the name of the creditor are null by act 25. P. 1696. 
dee above III. 1. 54. 1 e See above III. 1. 5. 5. 
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XX. There remains yet to be conſidered the interpretation of writs, for which 


there are many rules, both general, and as to the tenor of ſpecial clauſes, ſuch x 

as clauſes by antient ſtile, which is continued, although the effect be not ex. Wl the 

tended to all the words expreſſed. So the ſtile of inhibitions, prohibits the dic. MW cha 

poſal of all rights, goods and gear, and yet reaches only to heritable rights; the W hat. 

like is in the ſtile of ſeveral gifts in exchequer and the meaning of clauſe; MW ci 

of warrandice, of clauſes of conqueſt, clauſes of ſubſtitution, clauſes irri. W hav 

tant, Ec. 25 _BY 

XXI. The general rules of interpretation of writs, are, firſt, that they ought my 

to be interpreted according to the parties that expreſſed the ſame, and the matter 3 

_ expreſſed therein. So if the perſon expreſſing be vulgar, the interpretation of reſt 
their words and ſentences, ought to be underſtood according to the vulgar mean- hrs 

ing and common ſenſe thereof: and if the matter import that they muſt be legal and 
terms, they are to be underſtood in the moſt common and vulgar ſenſe theſe freq 

terms can bear. And therefore that brocard, that verba ſunt inter pretanda contra irrit 


proferentem, qui potuit fibi clarius legem dixiſſe, or mentem apertius explicaſſe, holds 
not in ſuch vulgar perſons, but in ſkilful perſons, or where ſkilful perſons are 
truſted. SE ET V | 
Secondly, Verba ſunt interpretanda contra proferentem, where the parties are 
{kilful, or are known to have truſted ſkilful perfons in forming of the writs ; and 
therefore the ſame {ſhould be as much extended in favour of the other party, as] 
their ſenſe can bear. „„ VV oo oe 
Thirdly, Words are more extenſively to be interpreted in matters favourable, IN 
or in perſons favourable, than in other caſes, eſpecially when the matter is odi-| Ir 
ous, as the Roman law ſaith, zu dubio pro dote reſpondendum. And generally n « of 
dubio pro libertate reſpondendum, and in dubio pro innocentia reſpondendum, in dubio profil word 
Fſſe fore reſtondendum, in dubio pro devitore reſpondendum, in dubio pro reo reſpm-WM word 
, OO ) Fa 
Fourthly, Plus valet quod agitur, quam quod fimulate concipitur: more reſpet B red. 
to be had to what appears by the writ, to have been the intereſt and deſign of they 


the parties, than to what the ſtile bears, | T1 Sg 1 II. 
Fifthly, In claris non oft locus conjecturis. This is a correctory to the former on, 
rules, that judges may not arbitrarily interpret writs, or give them a ſenſe incon-W of or 
ſiſtent with their clear words. „ „ RO this « 
| Sixthly, Nemo fra ſimiſur donare, under which is comprehended, debitor m judge 
 preſumitur dnare: which is more pregnant than the former general rule. YUM it be 
in other caſes, when the words may bear a deſign to oblige, they are not to i Mii 
interpreted as a deed of mere liberality ; as if the words bear, that ſuch a perſon two v 
delivers or obliges to deliver ſuch and ſuch things, they rather import loan, tha tance 
gift. Yet when the natural ſignification of the words importeth donation, ot veſſes 
gratuitous deed, it is to be interpreted accordingly “. e word 
Seventhly, Words in latter-wills, or donations or diſpoſitions in contemplation ſerved 

of imminent death, are more favourably to be interpreted, and to be further the gi 
tended then in deeds inter vivzs. There are large treatiſes written de conjecrurn il the «{ 
ta mente defunfi, which are much confidered in the Roman law, but are not 1 part 
uſeful as to us; the power of teſting with us being very much reſtricted, then than t 
being only left to the defunct a power of legating that which is called the dead m 


part of moveables, which is ſeldom the whole, fometimes the half, but moſi 01 
dinarily the third of teſtable moveables. This our cuſtom hath determined 
that where defunct's legate, gift, oblige or diſpone their whole moveables 3 that! 
underſtood to be with the burden of their whole moveable debts: becaule 0 
gift being er iniverſitatem, the burden is alſo meant to be per uni ver fitaien 
whereas otherwiſe debts are taken off the whole head, and the wife, bairns a 
neareſt of kin bear their ſhares of it: yea ſuch donations, even inter vivos, * 4 
: < Fi 
'4 dee below, IV. 45. 15. fa 
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ch derſtood to be with that burden. But if the legacy, gift or diſpoſition be ſpecial, 
ch if by evidences it appear that the defunct knew the thing legated not to be his own, 
the ſame is to be acquired, or the value thereof out of the dead's part; but if 
that be not known, the meaning is underſtood to be, that he gives it as he 
hath it, or pretends to it, without any warrandice, no not againſt his own pre- 
terite fact and deed : for defuncts are not ſuppoſed to have remembered what they 
have done; and what they do after the legacy, derogates therefrom : yet ſpecial 
legacies have this advantage, that they have no abatement by the defunct's debt, 
if they do not exceed dead's part. I 

XXII. As to the meaning and interpretation of ſpecial clauſes, they are con- 
geſted in the Indexes of the Deciſions of the Lords obſerved by me. The particu- 
lars would be tedious and unneceſſary to be here repeated, but by theſe indexes 
and deciſions, they will eaſily he cleared; eſpecially theſe clauſes which are moſt 
frequently contraverted, ſuch as clauſes concerning conqueſt, ſucceſſion, and 


irritancies. 


TITLE Um 
Probation by Witneſſes. 
P all controverſies witneſſes are adhibited to determine, as a common rule a- 
mongſt all nations; which is confirmed by the word of Gop, In the mouth 
« of two or three witneſſes let every word be eſtabliſhed :” where, by every 
word, is underſtood every alledgeance to be proved. For it is not meant that 
words ſhould only be proved by witneſſes, but that things ſhould be ſo proved, 
being proponed by words written or ſpoken, if a juſt concluſion be thence infer- 
ect 18 red. But words of the mind, or thoughts, cannot be proved by witneſſes, unleſs 
they be expreſſed by words, or other ſufficient figns. os, 

II. Thence allo it followeth, that one witneſs cannot make ſufficient probati- 
on, whatſoever be the quality or veracity of that witneſs, and yet the teſtimony 
of one witneſs may produce more faith in the judges than other two will do: 
this evinceth, that every thing is not a ſufficient proof that makes faith to the 
judge. One witneſs may concur with other evidences to make up probation, tho 
% Es 
III. Hence it is alſo conſequent, that the probation of ſome points requires but 
two witneſſes, and others require three, which muſt be matters of very great impor- 


n, than tance: for if the ſentence had been, that every word ſhould be proved by three wit- 
1, Of neſtes, or at leaſt by two, it had not imported fo much as when it is ſaid, that every 
| word ſhall be eſtabliſhed by two witneſſes, or by three. This difference is ob- 
plate ſerved in ſeveral cafes in the Roman law, without any particular edict, but upon 
her © Wi the diverſity of importance of the matter, as in the making of the inventaries of 
fed the eſtates of defuncts by their heirs, improving the hand-writ or ſubſcription of 
not M party comparatione literarum. And yet poſitive law may require more witneſſes 
d, tc than three, in the moſt ſolemn and important acts, when there is no penuria te— 
e dead : fo ſeven witneſſes were required in teſtaments, and five in codicils, which 
noſt Vl dchoved to hon; but in a military teſtament in procinctu, two witneſſes were ſut- 
-r mine cient without ſigning: this doth not invalidate the natural evidence of three 
, that e witneſſes in itſelf, but only refuſeth legal remedies, when the command to adhi- 
aule ui bit wo many witneſſes is neglected or contemned, in the ſame way that legal 
fal emedies are not adhibited upon naked pactions, when the authority of law re- 
irns W Wiring ſomewhat further, (as ſtipulation) which may ealily be done in all ca- 
are u des, is neglected. . : ee 
derlto IV. Upon the like grounds our law and cuſtom hath in many things refuſed 


the teſtimony of witneſſes, how many ſocver they be, where writ may, and uſes 
to 
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to be adhibited, or where it is agreed to be adhibited. So we allow no verbal or 
nuncupative teſtaments, and no probations of legacies exceeding 100 pound Scots 
and no probation by witneſſes of the borrowing of money. But in matters of 


far greater importance, where writ uſes not to be adhibited, or cannot common. 8 
ly be adhibited, we allow probation by witneſſes: as in all bargains, buying, ſell. they 
ing, or bartering in markets, it were moſt inconvenient to require Writ ; and long 
therefore in all ſuch bargains, in or without market, witneſſes are adhibited, un. T 
leſs it be agreed upon, that writ ſhall be adhibited. And we refuſe witneſſez kno! 
for proving any other promiſe or pation, tho' within the value of L. 100 Scots bein 
neither make we any difference, whether the words be framed in the way of ti. Fel 
pulation or not, which was a very fit difference before the {kill to write became preff 
ſo common. We do allo allow witneſſes to prove the intromiſſion or receipt of on: 
any moveable, whether fungible or not, except the borrowing of current mo- y if 
ney. Neither do we allow the probation of witneſſes for payment of money, or WIEN 
other fungibles, where the ſame are eſtabliſhed by writ, except in the caſe of the 5 

them 


delivery of victual by tenants, or of the performance of a contract for a viſible 
work, requiring a long time to work, or that which is palpably extant; ſo wer 
contracts for building a ſhip, a bridge, a houſe, &c. or for delivery of a ſhip, or 0.40 
for performing a voyage, tho' contracted in writ, may be proved to be perform- gainl 
ed by witneſſes. And tho the intromiſſion with money-rent be probable by not t. 
witneſſes; yet the payment of ſilver- rent by tenants to their maſters, tho' with. Ml been 
in an 100 pounds, is not ſo probable. And generally in all cafes where writ is not MW e 
only a mean of probation, but a ſolemnity requiſite, the ſame cannot be ſup. And 
plied by witneſſes, or even by the oaths of parties; becauſe without ſuch writs, 1 
the rights whereof they are folemnities become null: yet the tenor thereof may the f 
be proved not only by oath of party, but by witneſſes. | „ or ot! 
V. It is a common requiſite in all witneſſes, that they be ſolemnly ſworn in pre- from 
ſence of a judge-ordinary or delegate, according to the common cuſtom of all c- Mer 
vil nations: and therefore extrajudicial oaths, or oaths not required judicially, as | * ſen 
aforeſaid, albeit in writ, are not accounted teſtimonies, but teſtificates ; which, tho 1m 


they may be ſufficient to inſtruct matters of ſmall importance, as in obtaining Fo 
commiſſions to depone in the country, or for inſtructing reaſons of advocation, mine! 
or in concourſe with other evidences, eſpecially in matters ancient, yet they arc gain 
not accounted teſtimonies in ordinary probation.” © near r. 
VI. Theſe ſolemn oaths of witneſſes give the chief ground of the moral duty, em 
to acquieſce in the teſtimony of witneſſes, and it proceeds not upon ſtatute or Prey 
cuſtom ; for it is a ſtrong ground of confidence, that canteſtes will not perjure Fit 
_ themſelves, and take Gop witneſs to a lie, wherein they may be redargued by Nepae: 
their conteſtes, and become infamous, and puniſhable capitally. And therefore, hi BY 
25 parties refer to, and acquieſce in the oaths of parties ſwearing to their own | "itneſ 
detriment, even then when another probation is poſſible ; much more ought they Fan 
to acquieſce in the ſolemn oaths of more indifferent perſons as witneſſes, And N 15 
as witneſſes are habile to take away men's lives and their eſtates, ſo much more u 
are they ſufficient in leſſer matters, where writ is not requires. 4 ta 
VII. Yet great caution hath been always adhibited in admitting of witneſſes, be- ng 
cauſe many are apt to miſtake throngh inadvertency or precipitancy, and through ev 
the ſecret infinuation of favour or hatred, which even the witneſſes themſelves de wy = 
not perceive : therefore ſeveral perſons are, even by the moral law, inhabile t0 . 
prove as one of two or three witneſſes. As firſt, thoſe who have not attained the vir 


age of diſcretion, whereby their ſenſes are confirmed by exerciſe, to advert thing = 

as they are, and when a moral principal of juſtice is not confidered and confirmed Tay 
in them, that they can have the reverence of an oath, and the abhorrence to W102 Wl.. : 
others in their right: yet when they come to have diſcretion, they may beat a 


8 a ” e Or q 
witneſs in palpable things, upon their memory of what paſt before they attan- e; = 
ed to diſcretion, wherein there can be little doubt of their miſtake : as wh ip 

L 


march-ſtones are ſolemnly ſet, boys uſe ſometimes to be laid down upon them ® 


(har plſ 
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harply whipt, whereby they will be able to remember, and be good witneſſes as 


2 o theſe marches when they are very old, that impreſſion on their fancy laſting 
$, p. | 9 

of | Neon, Fatuous or furious perſons are not capable of being witneſſes, while 
bey are in that condition, and even of things that then occurred, except they had 
il ng lucid intervals; for ſhort intervals are hard to be known. 

nd Thirdly, 8 perſons, Who make no conſcience of oaths, which may be 
ing known by their frequent lying and ſwearing falſly, or inconſiderately, or their 
les being openly vitious otherwiſe, whereupon they are accounted as infamous, in- 
2 ſamia facti by ſuch vice, as relates to the matter of right, as deceivers or op— 
ti preſſors, or perſons openly profane, being atheiſtical, or contemners of religi- 
me on: for ſuch are not preſumed to have the reverence of an oath, and eſpecial- 
of y if they be vicious by vices relating to oaths, as if they have been corrupt 
= itneſſes by accepting of bribes, or not diſcovering in the preliminaries of their 


h oath when bribes were offered, or in deponing things inconſiſtent, which make 
i hem inhabile in any cauſe. This point is ſometimes too far ſtretched, as 
e 


to an oath ; and tho' they may be rejected as ſuſpect, when they are to teſtify a- 


TY been made with thoſe that acknowledged not the true Gop, yet having de- 
78 rotion to that which they adored, it gave ground of confidence in their oaths. 


Fre And certainly it is much the duty of judges, in taking the oaths of parties or 
= witneſſes, to do it in theſe terms that would moſt touch the conſcience of 
. the ſwearers, according to their perſuaſion and cuſtom. And albeit Quakers, 


10 materially the ſame, as if they depone that what they are to ſay © is in the pre- 
8 * ſence of GoD, who is their witneſs, and who will be their judge if they lie,” 
ir t is materially an oath. —_ 10 fo SR wp nnd © ee 85 
nin Fourthly, Huſband and wife, parents and children, are commonly inhabile 
10 vitneſſes. And tho' parties would conſent, yet theſe are not obliged to depone 


near relations, or they be in too great tentation of perjury : and therefore they are 


As exeemed from being witneſſes or judges one againſt another, even in capital 
te q „. 5 3 „%%% ev Bu 8 
f Fifthly, Thoſe who are in place of parents and children, as uncles and aunts, 

erjure | « | | | . | Þ — 1 0 We. - 
d by nephews and-nieces, and alſo brothers and ſiſters, are inhabile to be witneſſes for 


efore, 
* OWN 
t they 

And 
more 


witneſſes one againſt another. But coufin-germans, and theſe of greater diſtance, 
ac not imply inhabile, but where more indifferent witneſſes are found. 


or fame, an ordinary reconciliation doth not obliterate the ſame, unleſs evident 


endſhip hath followed. . | 


es, be- 1 11 5 2 ; 3 55 
rough Seventhly, Intereſt in the cauſe makes witneſſes inhabile as to that cauſe, if 
EY hey can gain or loſe thereby. But that vent confimilem cauſam, is not a good 
bile to ojection : for that conjunction of intereſts relates to the relevancy, and not to 


e verity of the cauſe. Do 1 
VIII. Poſitive law or cuſtom hath been too apt to reject witneſſes, who were 
dot morally inhabile: which is very allowable where there is variety of witneſſes, 


ed the 
things 
Armed 
wrong 
ry v8 
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NT arbiters, or by examination of the adducer, if he knew of any other witneſs- 


were the conte/tes in the point to be proved; in ſuch cafes the judge may warrant- 
„ ably 


when perſons are excluded as being hereticks : for many ſuch have reverence 


gainſt thoſe of an oppoſite perſuaſion, eſpecially if they be zealous, yet that is 
by zot through ſimple inability, but upon ſuſpicion of inequality. Covenants have 


or other Phanaticks, deviating from the common ſentiments of mankind, do, 
from perſuaſion, refuſe to give a formal oath, yet if they do that which is 


zpainſt one another, leaſt thereby diſguſt and prejudice ſhould ariſe betwixt ſo 


one another: but they have not the privilege to exeem themſelves from being 


Sixthly, Enmity or malice incapacitates theſe to witneſs againſt thoſe they hate. 
and if the enmity was upon any atrocious injury done or attempted againſt life 


the other party can give ſufficient evidence thereof, as when any deed is done 
t a publick market, burial, or marriage, or at ſolemn conferences before friends 


and who they were, or by preliminary examination of the witneſſes Who 
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ably ſorbear to examine that witneſs, till ſome others of the conteſtes be called; 
but otherwiſe to exclude theſe, who by divine law are habile, and thereby to ex. 
clude the adducer from his right, is not warrantable. And therefore, where 


it appears, that there could not be many witneſſes, theſe that are preſent, will 


be admitted, though in other caſes they will be rejected; as in encroachment 
upon men in or about their houſes, if there be any veſtige of the crime, witnek. 
es are not rejected, becauſe they are ſervants, or of ſuch other relations, as o. 
therwiſe would exclude them. And in all clandeſtine acts, there is not to be ex. 
pected variety of witneſſes; and fo ſuſpicion ſhould not exclude. = 


IX. Therefore, where competent evidence is given, that other witneſſes might 
be had, there are many grounds allowable to refuſe theſe who are adduced, with 


ſuſpicion of being biaſſed, till others who are without ſuſpicion be examined; 


as firſt, poverty, whereby witneſſes are more capable of corruption. And there. 
fore in our cuſtom, it ules to be objected againſt witneſſes, that they are not worth 
the King's unlaw, that is the ordinary mul& for miſdemeanors. , But this ought 
to be conſidered according to the importance of the cauſe; which, if it be oreat, 
he who is worth the King's unlaw, is not om exceptione major: for in great cauſes, 
the tentation may be great, which cannot be preſumed in mean points. 
Secondly, Witneſſes threatened by powerful and rigorous adducers, if they did 
engage to depone, are corrupt, although their depoſition were true. But though 
they did not engage, they ought in their preliminaries, to declare the threat, 
which would purge the ſuſpicion, ſhowing they were not afraid thereof; other- 
wiſe they were ſuſpect. 5 5 


Thirdly, Witneſſes become inhabile, by giving partial council; as by inſtiga- 
ting the plea, telling the party of his intereſt, and offering to depone in his fi- 


vour, or being preſent with him at conſultations with lawyers, where it might 
be ſhown what was neceſſary to be proved. But it is no partial council, though 


perſons be interrogated by parties what they know of ſuch affairs, generally or 


particularly, if the motion ariſe not from themſelves. 
Fourthly, Witneſſes may be rejected, 1 
in what terms to depone. — EE 5 9 5 
PFifthly, Witneſſes may be rejected, if they come to the place of judicature, 
at the deſire of the adducer, without being cited. Theſe are called ultroneous 
witneſſes, but ſhould rather be called officious witneſſes. But if upon other oc- 
caſions they came there, and were cited, not being deſired to come for that end, 
it is no ground of ſuſpicion. x | 1 
Sixthly, Domeſtick witneſſes, as ſervants and others, though not in a ſervil 
condition, yet continued in the family of the adducer for ſome confiderable time 
are rejected as ſuſpect, either in the caſe of their maſter or miſtreſs, or tber 
ſellow-domeſticks, being in a friendſhip together, unleſs they be neceſſary witnels- 
JJ UE oo rs on on | 
Seventhly, By our cuſtom moveable tenants, who have not tacks for terms f0 
ron, are ſuſpect wüneſſs | 3 „ 
Eighthly, Advocates, agents, factors, truſtees, are ſuſpect witneſſes for thel 
who intruſt them. Put they are not obliged to depone as to any ſecret committed 
to them. : CN. 3 | 
Ninthly, Good-brothers and good-fiſters are ſuſpect witneſſes for one another, 
except it be by marrying of two ſiſters or two brothers, which is but afjmitas Up 
ſinitatis: and therefore they are only to be excluded, where more indifferent 
witneſſes are found.. 2 ED 5 — 
Tenthly, Extraordinary friendſhip or intimacy makes witneſſes not to be 0 
excepiione mejores : for ſuch are accounted no leſs affectionate, than brethtel. 
Yea, unlawful amours render witneſſes ſuſpect of too much favour, or otherwit 
of too much hatred, if they have gone off with diſſatisfaction. 
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d: | Eleventhly, Women are rejected from being witneſſes in cauſes merely civil, 
*. except they be neceflary witneſſes, as in the probation of a child born of that 
ee cipencſs, as that it did cry or weep. SRI? | 
vill] X. But in all theſe objections againſt witneſſes, where they are not ſimply ex- 
ns WM cluded, or have intereſt in the cauſe whereby they may gain or loſe, or in near 
aſs. collateral relation, or enmity ; witneſſes ſhould not be rejected, unleſs other wit- 
 0- WM nefſes unſuſpect could be found. 
ex- XI. The verity of all theſe objections may be proved by the oath of the addu- 
cer, or by the oath of the witneſs, or by the oaths of other witneſſes, if they be 
ght cited to a term before the witneſſes be examined; but they cannot otherwiſe be 
vith offered to be proved, becauſe theſe objections are dilators which muſt be inſtantly 
ed; verified, in the firſt inſtance; but in the ſecond inſtance, they may be proved, 
ere- even by witneſſes, if reprobatures be proteſted for, at the time of their exami- 
orth Wl nation : for otherwiſe parties are held as acquieſcing, if they proteſt not; except 
ont WM they can give competent evidence, that the grounds of their inhability came to 
reat, WW their knowledge after their teſtimony, and were of the nature of thoſe for which 


witneſſes might be ſimply rejected, as upon account of near relation, enmity, or 
intereſt in the plea : for there is no reaſon, that upon the other lighter grounds 
of ſuſpicic. (which ſhould only take place where more indifferent witneſſes are 
found) ſolemn decreets ſhould be reduced ; eſpecially now when cauſes go to the 
roll, which makes a conſiderable diſtance of time between the examination of 
witneſſes and the decreet, whereby parties ſo ſoon as witneſſes are cited, might 
incidenter cite other witneſſes to prove their inhability, which will have ſummary 
proceſs, and might be terminated before decreet, be extracted. But it hath been, 
; and ever will be of great inconvenience, if decreets remain uncertain by repro- 
night WY batures : and therefore it were moſt convenient, that there ſhould be a ſtatute for 
ugh a ſhort preſcription in reprobatures © © "i „ 
ly of XII. So much for the hability or inhability of witneſſes. The next point is, 
bo they are adduced and examined. The antient cuſtom was, that in the prin- 
ucice BY cipal ſummons, there was a warrant to cite witneſſes, and a blank left for their 
names. But ſeeing now cauſes cannot come to be diſputed and determined, at 
ature, Bi the term to which perſons are cited; that way of citing witneſſes by the principal 
ne0V BY ſummons is uſeleſs, till terms be aſſigned for probation : and then the witneſſes 
cr 00 are cited by diligences, yet with continuation of days ; ſo that the adducer may 
end, bring them to the bar, any day after the term, to which they are cited, and then 
objections againſt them may be diſputed or referred to the ordinary on the wit- 
beſſes, before they be examined; but ſtill they muſt appear at the bar, and make 
faith : and there is put up, in the minute-book * Aviſandum and witneſſes,” to 
ntimate to the other party, that the witneſſes will be examined in the afternoon, 
unleſs they be adduced on Saturday, and then they are to be examined on Tueſ- 
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ty thereafte.. „„ ö 
XIII. There are two ordinaries for examination of the witneſſes, that they be 
not forced to long attendance: and more are appointed, if the witneſſes be very 
many. If they cannot be all overtaken at one diet, the ordinaries ought to begin 
With theſe firſt the next day; that the oppoſite party be not uncertain when to 
attend, and to give in interrogators, or propone and inſtruct objections: and if 
ley be otherwiſe examined, the party will eaſily get a re- examination, he conde- 
ending upon the relevant particulars. The ordinaries are judges as to the rele- 
Cy and pertinency of the interrogators, which are regulated by the tenor of 
las act of litiſconteſtation : and therefore they cannot refuſe to examine upon the 
lenor of it: but if indirect interrogators be proponed, to expiſcate the verity, 
parties are heard thereupon; and in caſe of difficulty, report is made thereanent, 
upon the objections and inſtructions thereof. 2 
XIV. Formerly the teſtimonies of witneſſes were taken, without the hearing 
f any but the judge and clerk. But now, by a late ſtatute, P. 1686, c. 18. 
eltimonies are appointed to be publiſhed; and therefore parties and 787 at 
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admitted to be preſent at the examination, but no other ought to be admitted. 
This was always allowed in criminals, and the reaſon is, becauſe, upon the anſwers 
of witneſſes, there ariſe emergent interrogators to expiſcate the truth, which the 
Lords did always follow, and now they have the concourſe of the parties. 
XV. In the teſtimonies of witneſſes, the ratio ſcientiæ ſhould always be expreſs. 
ed, that it may appear they do. not depone upon fancy or conjecture, or upon de. 
duction of conſequences, but upon acts falling under ſenſe. . And therefore te. 
flimonies ex auditu prove not, that is, where the witneſs gives for the reaſon of 
his knowledge, that he heard the matter by relation of others. But if the thing 
to be proved, do itſelf fall under hearing, the teſtimony of the witneſs that heard 
it is valid: and therefore, if witneſſes be adhibited to prove fame, the hearin 
of common report is ſufficient, though the deponent cannot condeſcend upon the 
reporter s. "bs RS: „ 
XVI. If parties give in interrogators, for examining who were preſent at theſe 


acts on which the witneſs depones, and where and when the ſame were done; 


the ſame ſhould not be refuſed, that thereby it may appear, whether there were 
witneſſes not cited, which were leſs ſuſpect, whom the Lords might ordain to be 
cited, that it might appear whether the witneſſes would vary as to the circum- 
ſtances of time and place, and ſo not be conteſles. 2 1 ä 
XVII. By what hath been ſaid, it may appear what witneſſes are inhabile in 
any caſe; and what witneſſes are inhabile as to ſome particular perſons, and not 
to others; or as to ſome particular cauſes and not to others; and what witneſſes 
are rejected, only where more indifferent witneſſes are found, but otherwiſe may 


be received without them, or if one unſuſpect be found, may be received with | 


the ſame : thence allo it appears, what witneſſes are 07m exceptione majores, as be- 
ing neither inhabile nor fulped, . CNN 
XVIII. In examination of witneſſes, each witneſs ſhould be examined ſeverally, 
out of the preſence of the reſt. And the parties and advocates ought not to 
be permitted to remove, till all of them be examined. Neither ought the exa- 
mined witneſſes go to the ſame room with theſe not examined, to the effect the 
witneſſes to be examined may not be biafſed, by repreſenting to them what the 


former witneſſes have deponed, which may very readily be unfaithfully related: 


for a witneſs that will not perjure himſelf in the favour or odium of a party, may 
yet relate his teſtimony otherwiſe than truly it was. 7 


= 


XIX. Witneſſes in improbation of writs, or reprobatures, are not excluded up- 
on exceptions, but all are taken cum nata, which are not parties: and if thelr 
teſtimonies be contrary, they may be confronted, that by minding thoſe who dif- 
fer, of circumſtances, they may he convinced to join: and in adviſing theſe 
teſtimonies, reſpect is not had only to the number, but chiefly to thoſe who ale 
moſt free of exception. e | „5 


TITLE XIV. 
Probation by Oaths of Parties. 


Robation by oaths of parties, hath a moral ground and a ſcriptural -warranh 

as well as probation by witneſſes. The moral ground is, that as men 1 
obliged to perform all duties towards men, fo they ought not to refuſe to acknoi 
ledge the fame, ſo that the other party be obliged to acquieſce, and not furthe 
to ſtrive or controvert. The ſcriptural warrant is, © That an oath for confirm 
« tjon, is the end of all ſtrife.“ And therefore, as all men are obliged to rem 
the ground of ſtrife, ſo they are obliged to give their oaths, when theſe are fe 
ceſſary for removing it. Strife doth comprehend, not only contending by forc 


but contending by law. And there is convincing reaſon that oaths of parties {197 
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end all ſtrife: becauſe thereby God is called as witneſs of the truth, and is ac- 
8 knowledged as a juſt judge, who will puniſh the perjury. It is a ſtronger con- 


. firmation than the teſtimonies of witneſſes: becauſe party's oaths ave commonly 
zoainſt themſelves, whereas witneſſes ſwear not againſt themſelves. Alſo theſe 
7 who aſſert or acknowledge by confeſſion or writ, do not call God to be w itneſs 
5 and judge, nor are under the atrocious crime of perjury; and confeſſion is rather 
E z yielding, than a poſitive aſſertion of the verity of what is confeſſed, as denial 
f imports no more, but not confeſſing, and not a poſitive aſſertion of the falſhood 
Fa of the thing denied. 
4 II. Seeing oaths of parties for confirmation muſt end all ſtrife, and that the 
9 ſyearer runs therein the hazard of perjury, and infamy, if the contrary be pro- 
* ved; therefore, after ſuch oaths, there may be no other probation adduced; yea, 
parties ought not to be urged to ſwear, where the urger knows any other ſufficient 
ſe probation ; and therefore he that is required to ſwear for terminating a plea, is not 
e; Wl obliged to ſwear, till the requirer not only renounce all other probation, but de- 
rc WM pone that be hath none. Eſpecially that he hath no probative writ ; becauſe the 
be malice of ſome, in ſmall matters, may be fo great, as to be content to loſe the 
n- Wl point referred, ſo that they might make the ſwearer infamous, by reſerving his 
" WH vicit to the contrary. pe 3 
in III. It is not every oath that can terminate pleas, and be the end of all ſtrife, 


not but that oath only which the Scripture calls an oath for confirmation, and which 
fles MW is commonly called an oath of verity : becauſe it poſitively affirmeth, that what 
nay the {wearer aſſerteth, is true. And therefore an oath of credulity is not ſuch an 
vith Wl oath of verity : becauſe the ſwearer doth not aſſert the verity of the matter, but 
be- the verity of his belief of the matter ; by which, is not underſtood, that which 
| is proper belief, that is, perſuaſion upon the teſtimony of faithful witneſſes ; but 
ly, belief is the prevalent opinion or judgment of the ſwearer. And yet the oath of 
t to credulity ought to be true, that the ſwearer is fo perſuaded ; and it is ſo preſu- 
exa- med, but it terminates not the plea: for even thereafter, other probation by writ 
the or by witneſſes above exception, may be uſed, where, by ſtatute or cuſtom, they 
the are not forbidden; much more if the party depone, that, to the beſt of his me- 
ted: mory, or beſt of his knowledge, what he aſſerteth is true. Such oaths do juſtly 
may Wl exclude him who ſo ſweareth, to inſiſt in theſe points contrary to his own belief 
or perſuaſion; and therefore in that caſe they may terminate the plea : but an 


up- cath of verity terminates the plea ſimpliciter: yet oaths of credulity, in ſupplement 
buy of other evidences, may fully terminate the plea, but not alone. 5 
o dif- 


IV. Vea, oaths of credulity may terminate pleas in ſome caſes, even in favour 
thel Wil of the ſwearer; as the oath 27 litem, in relation to the quantity or value of goods, 
10 are BY which poſitive law for conveniency allows in many caſes, to prevent attrocious 
injuries ; as in the caſe of ſpuilzie, if a ſpuilzie be proved, though the whole par- 
ticulars libelled be not proved, the party injured is allowed to prove by his own 
cath, what other particulars were ſpuilzied: or in the caſe of things committed 
to cuſtody, by the edict nautæ, caupones, flabularii, if any thing*be wanting, the 
party damnified may depone upon the goods contained in any coffer or clock- 
bag, or other incloſure, and the law preſumes, that thoſe who receive the fame 
n cuſtody, do it with that hazard, and that it were uncivil to require thoſe who 
taſted the ſame, to ſhow not only to parties, but to witneſſes What were inclo- 


arraſll led: and as to the value, an oath of credulity, or of eſtimation, 1s in theſe or the 
en al {ke caſes allowed to thoſe damnified, yet ſo as if the eſtimation be exorbitant, the 
kno 12g only can modify, 1 . i 1 
furthe V. An oath of verity cannot be urged, in that which might infer the hazard 
afro © life or fame of the party. And this is not by poſitive law only, but by the 
re mo common law of nations: and it is the common intereſt of mankind, that they 
are de would not be urged to ſwear againſt their life, limbs or fame; and even when 


ey are preſſed to confeſs by torture, they are not compelled to ſwear, but it is 
cient to deny, that is, not to confeſs ; becauſe there lies upon them an ob- 
2 ligation 
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cannot otherwiſe be proved. Joſhua did not urge Achan to confeſs the ſtealin 
of God, till by divine teſtimony the lot fell upon Achan, and then it did glorify 


Go, to ſhow his omniſcience veracity and juſtice by the lot, and that not only by 


and robbery, or in moſt caſes of fraud, parties are not urged to depone, nor 


fite for compleating a right, as a charter, ſeiſin, or intimation of an aſſigna— 


cauſe an oath, voluntarily referred or deferred by him who had power ſo to do, 


appeal from ſentences proceeding upon voluntary oaths, where appeals are in 


action and exception. And tho' extrajudicial confeſſions do not always prove, but 
may be upon other. deſigns than to confirm the truth; yet an extrajudicial oath | 
doth ever prove whether it be ultroneous, or upon tranſaction or reference of 
parties. N 5 | 


pleas, that it gives not only action or exception to the party who has ſworn, but 
to his heirs and ſucceſſors, yea, to his ſingular ſucceſſors. And the oath of one 


And the oath of the principal liberates the cautioner, and his heirs, if the verity 


fame or other partics, if the plca or cauſe be the ſame, the exception of an oath 
_ clufion by other media. 


red by a party, but by the judge ; which therefore is not a voluntary but a ne- 


the judge can neither command a party to ſwear, without conſent of the other 


deferred by parties, implying an engagement finally to ſtana to the oath. 


722 UIſtitutions of the law of Scotland. Book IV. 
ligation of ſelf-preſervation, whereby they may conceal their own orien if i 


of the Babyloniſh garment, nor did he ſay that the confeſſion was to the glory 


Achan's confeſſion, but by his digging up and ſhowing to the people the truth 
thereof. Therefore it is, that in improbations in cafes of forgery, or in theft 


are they urged to depone upon the ſecret thoughts of their mind, either as to 
their judgment, or as to their purpoſe and deſign: for fo far has Gop left 
thoughts free, as to man's inquiry. Neither can an oath be urged to ſupply the | 
want of a writ, when it is not only a mean of probation, but a ſolemnity requi- 


tion. | | N 
VI. Oaths of verity do ſo far ſopite pleas, that after ſuch an oath is given, there 
is no more to be inquired than /½ zuratum ſit; ſo that there can be no remedy, 


tho', by a criminal action, the ſwearer ſhould be found perjured: and that be. 


implies a contract to ſtand thereto, without any retractation, and hath the force of 
a tranſaction, and of a final and ultimate judgment; and therefore there is no 


uſe. „ | f e 5 pens 

VII. An oath of verity hath the ſame effect, tho' it be extrajudicial, which both 
affordeth action and exception. And albeit by the Roman law, naked pactions 
without ſtipulation were ineffectual, yet even an extrajudicial oath doth afford both 


VIII. An oath of verity is ſo effectual and extenſive, and doth fo fully end 


correus debendi liberates not only him and his heirs, but all the reſt and their heirs. 
of the point be referred to his oath. Yea, tho' another action be intented by the 


of verity is ſufficient to elide it, if the matter be the ſame : but the matter com- 
prehends the medium conclud:nd', whereunto if the oath relate, and not ſim— 
ply to the verity of the concluſion, it doth not exclude the probation of the con- 


IX. There is another kind of oaths of verity, which is not referred nor defer— 
ceſſary oath, in obedience. But it takes no place in plenary probation, in which 


party, nor can he hinder him to refer or defer an oath, where oaths are com- 
petent: for inſtance, where there is ſemiplena probatio, a judge may command a 
party to depone, even in his own favour, when he finds that would make up 
ſufficient probation : ſuch allo are the oaths ex officio, in extraordinary cales 
From thete oaths there was competent an appeal, that it might be judged by the 
ſuperior judge, whether the inferior did rightly urge the oath : but therein ther 
is no contract of parties; and therefore writs after found out, may reduce fen- 
tences upon iuch neceſſary oaths, but not upon oaths voluntarily referred ct 


X. Formerly parties were examined upon oath alone, e:ther upon the expreb 
terms in the act, whereupon they deponed, or upon interrogators given in writ 


by the parties, but they or their advocates were not allowed to be preſent: bat 
5 | nov, 
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it now, ſince all teſtimonies are publiſhed, parties do not only give in written inter- 
Fo rogators, but they and their advocates are preſent, ana offer to the examinators 
y W verbal interrogators, from the anſwers made to the act or written interro- 
ty 'gAtOIS. | ; 3 

Yy XI. The examinators are judges of the relevancy and pertinency of the inter- 
th rogators, and in caſe of difficulty, they report the debates concerning them. There 
eft is great {kill and prudence in ordering the interrogators, that the particular inter- 


rogators or expiſcations be put firſt ; for if the terms of the act, or more general 
interrogators be put firſt, the anſwers thereunto engage the deponent to anſwer 
the particulars accordingly, which they would not eaſily advert if the particulars 
were firſt propoſed. HE 3 

XII. The examinator ought not to give up the interrogators to be ſeen by the 
parties that are to ſwear, who thereby are apt to contrive evaſive anſwers, and are 
aſſiſted therein by others: nor ſhould he ſuffer them to read their anſwers in 
writ, but to anſwer by word. And it is his truſt by new interrogators to clear all 


late the matter of fact in writ, and to ſubjoin that what they have before related 
is true. The main reaſon of allowing writ in this caſe, is, that the other party 
may be ready to debate againſt the competency of the quality ; but the examina- 


ſtanding the written qualified oath. And there is a late a& of Sederunt in July 


ed oaths. . e „ 

XIII. Oaths of verity referred to parties, are ſometimes by them deferred back 
to the referrer, wherein the queſtion oft-times ariſeth, which of the two ſhould 
depone, which the judge muſt determine: and he that offers to defer, ought to 


that the other party hath more occaſion to be clear therein, he ſhould not refuſe 


end clear to depone againſt himſelf, but would rather the referrer ſhould depone, a- 
| but gainſt whom he hath the ground of reproach, that he hath gained his cauſe by 
„ his own. oath.” 2 j Ed io 
heirs, XIV. Qualified oaths are theſe, wherein the deponent acknowledgeth, that 
verity what is referred to his oath is true, but that what is referred, doth not contain 
y the al the truth requiſite for determining the cauſe, which therefore he adds as qua- 
oath WI lities of his oath. This is neceſſary and warrantable in many caſes; eſpecially 
com- where in any affair, a party who refers to oath, pitches upon particulars ſuffici- 
ſim- ent to infer the concluſion, by preſumption arifing therefrom, which he is not 
> con- Wl otherwiſe obliged to prove: as if he alledge he made a bargain for ware at fuch 
a price, and delivered the ſame: and therefore ought to have the price. The 
defcr- other party may depone, that the bargain was true, the ware delivered, and that 
a ne- ¶ Vas the price; but that there were other conditions beſides the price, or that the 
which Wl ware was not ſeen by the buyer, but taken on truſt, and found inſufficient, and 


cepted, the goods being periſhable, were rouped, whereby the inſufficiency did 


e up a boſſeſſion, which preſumed his right, and therefore ought to be reſtored, the 


dCales. party might depone, that he intromitted with theſe goods by authority of a 


by the Bi judge, or by the conſent or approbation of the party. | 

XV. There is another oath frequently uſed in proceſſes, called an oath of ca- 
ce fen- umny, which may be uſed againſt purſuers as to their whole libel, or as to ſuch 
rred 0' Parts thereof wherein they inſiſt ; or againſt the defender as to any defence pro- 


0 all replies, duplies, &c. wherein either party will be holden as confeſſed, if they 
efuſe to depone; except in the caſes Where they are not obliged to depone or 
confeſs, which are the ſame as in the oath of verity. 


XVI. There 


dubious anſwers. Yet in the caſe of qualified oaths, they are accuſtomed to re- 


nator and the other party may propone what interrogators they ſee juſt, notwith- 


1692, prohibiting the giving in of written oaths, except in the caſe of qualifi- 


depone that he is not clear in the matter; and therefore, if there be probability 


to depone, but otherwiſe he ſhould not be urged, becauſe the deferrer may be 


upon the firſt diſcovery thereof was offered to be returned, and not being ac- 


ippear, Or if a party ſhould purſue another, for intromitting with goods in his 


Poned by him, or even as to his denying the verity of the purſuer's libel, and as 
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XVI. There is much unclearneſs in the import of an oath of calumny, what 
the meaning of it is; and what the words ought to be, which depends mainly 


upon the fignification of calumny, which doth always import a reflection or re- 


proach upon the party who calumniates. And in proceſſes, it is either a reproach 


againſt the juſtice or truth of the party who calumiates, that is, that he urges 


points unjuſt, or which he believes not to be true: and by the ordinary terms of 
oaths of calumny, wherein parties are interrogated, © whether they have juſt req. 


« ſon to affirm or deny ſuch points ;” parties are in danger to ſwear falſely, or ig. 
norantly ; for thereby they may mean, that they have juſt reaſon to purſue or de- 
fend their own intereſt, or their meaning may be, that theſe points are not again 
law or reaſon, albeit they know nothing of the truth thereof. But the tenor and 


true meaning of the oath of calumny, is, that parties do not affirm or deny theſe 


things that may reproach their neighbour, but when they believe that what they 
aſſert is true: which is very well determined by our antient ſtatute, both as to par. 


ties and their advocates, or foreſpeakers: Parl. 1429, cap. 125. bearing, That. 


„ advocates and foreſpeakers in temporal courts, ſhall ſwear, and alſo parties that 
<« they plead for, if they be preſent in the beginning, before they be heard in the 
e cauſe, that the cauſe he trows is good and leill.” > 
Tllud juretur, quod lis ſibi juſta videtur. 
Et ſi queretur verum, non inſicietur. | „ 
By this ſtatute it appears, that the oath of calumny, is an oath of credulity, 


that the cauſe is good, 7. e. juſt, and leill i. e. true; and that the plea appears to 
the deponent to be juſt, and that he will not deny the truth that ſhall be aſked of 


him thereanent. In the plea, are comprehended both the alledgeances of pur- 


ſuers and defenders; and therefore the terms of the oath of calumny ſhould be 


by either party, that “ they believe or judge that the points they inſiſted in, are 
« both juſt and true.” And it is not ſufficient to depone, that they think them 


_ Juſt or equitable ; or that they only believe they are true, but that they are both 


Juſt and true. 


XVII. The ſtatute alſo bears, that the oath of calumny upon the libel, ſhould 


be before any proceſs. And it uſed to be ſuſtained, if it were deponed, that they 


believed ſome part of the libel were juſt and true: but now oaths of calumny are 
-not uſed but in the time of diſpute, and not until the points whereon they are 
craved, are found relevant, or at leaſt admitted to probation by an act before an- 
ſwer; but in formal acts of litiſconteſtation it is not reaſonable to crave the oath 
of calumny, as to the juſtice of points, ſeeing the Lords have found them rele- 


vant. But only as to the verity thereof, that. they believe they are true, and not 


calumniouſly proponed to procure delay. e e 5 
The Lords did lately, by an act of Sederunt, 13th January 1692, alter the 
terms of oaths of calumny, but that act hath not yet taken effect, and the terms 
of this ſtatute are much more clear and proper, than the terms of that act: and 
the oath may be fitly propoſed in theſe terms, whether or no the deponent doth 
« believe, that there is more probability for the truth of the point propoſed, 
« than againſt the ſame :” for this is ſufficient to clear, that the alledgeance 1s 
nenen, ER Son nn Se. 
XVIII. If parties be preſent at the diſputing of their cauſe, they muſt depone 
de calumnia, but if they be abſent, the advocates who propone the points, may be 
put to depone de calummia, whether or no they were informed by their clients, ot 
by ſuch as they intruſted to inform them, that the points they infiſted in were 
true, which yet doth not hinder the parties to be cited to depone de? calumntd, 
whether they did believe the truth of theſe points : for it 1s ſufficient for advo- 
cates, to believe upon the information of clients, but the clients muſt have a bet- 


ter ground of belief. 


XIX. Oaths of calumny are always competent before probation, or even if the 
probation by writ or witneſſes prove nothing, when they are patent, the on 4 
: 7 CalumP 
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0 elumny may be required; but not after the concluſion of the cauſe, and yet 
, eren then, the oath of verity may be required, if the party be preſent. 
XX. By what hath been ſaid, the difference is evident between the oath of 
1 rerity, and that of calumny; that the oath of calumny doth not fully determine 
the plea, but only excludes the deponent from inſiſting in theſe points, which he 
doth not believe to be true; and doth not hinder the other party to prove theſe 
points, which the deponent did deny by his oath of calumny, but doth not prove 
the points to be true, and fo as to require no further probation, as the oath of verit 

goth. The Lords, by ſaid act of Sederunt, 13th January 1692, have declared, 


ſt that they will not require the oath of calumny of parties, upon their own recent 
Fi At, for they cannot believe that to be true, but when it is true, and therefore 
ſe chere muſt not firſt be required an oath of calumny thereupon, and when they 
y cannot prove by witneſſes or writ, they cannot then return to the oath of verity, 
[= upon the ſame point of proper recent fact: but in antient facts, where the actor 
at i may have forgot, the oath of calumny may be required, and afterwards the oath 
at Wl cf verity, if no other probation can be had: for then the deponent muſt be poſi- 
he Wl tive of the truth of the point. 8 = 5 3 

XXI. The moral duty to ſwear for ending of controverſies, gives the founda- 
ton of the probation by holding parties as confeſſed who do not depone, when 
they are required or cited to depone with expreſs certification to be holden as 

wp confeſſed, if they do not depone . This is a juſt and a moſt expedient certifi- 
to Wil cation : for the law preſumeth they will not depone, becauſe they are conſcious 
of Wl they muſt confeſs what is referred to their oaths, And it takes place both in 
ur- oaths of verity, and in oaths of calumny : for thoſe who refuſe to depone de ca- 
be umma, are held as refuſing, becauſe they are conſcious their alledgeance is calum- 
are nious, and that they themſelves do not believe the truth of it. f 4 | 
em XXII. Albeit being holden as confeſſed, comes in place of the oath, acknow- 
oth edging the point referred thereto; yet it is not ſo ſtrong a probation, as the oath 

5 ſelf: for none can be reponed againſt an oath, but they may be reponed againſt 
ld being holden as confeſſed, if the execution, by which they were cited under 
bey Wl that certification, be improven ; or ſuch impediment hindering their appearance 
ale WY it the term appointed, be inſtructed, that they neither could come, nor ſend to 
are BY their advocates to petition for a commiſſion to depone ; as if they ſuddenly fell 

an- into a diſeaſe affecting the brain, or were carried away and unlawfully impriſon- 
oath Wl ed; yea if parties be holden as confeſſed upon exorbitant quantities, which 
reie- ¶ cannot be ſuppoſed they would acknowledge, they will be reponed to their oaths; 
| not or if they defer to the party's oath who required the ſame. 

85 XXIII. The preſumptive probation, by being holden as confeſt, may be elided, 
the k recently done, by other contrary probation adduced by the party holden as 
ers Wl confeſt ; but not ex interwallo, becauſe the other probations which might have 
and been had on the ſame point, whereupon the party was holden as confeſt, may be 
doth bt; for if 4. crave to be reponed, the other party may confirm the decreet by 
oſed, vitneſſes, which otherwiſe would not be receivable. And it cannot be known 
ace Þ Bl whether he might have found witneſſes to prove, if the repoſition be craved ex in 
2 'troallo, ſeeing in the mean time perſons might have died, or removed, who might 
epone i lare known the truth: and likewiſe a decreet upon holding parties as confeſt, for 
ay - whom a term hath been taken, is a decreet 72 foro, which is not quarrellable ex 
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or ſkill to make parties underſtand, that the point found relevant is proved: az 


point to be proved 1s inferred to be true by conſequence, it is not equally ob- 


fore it is called an artificial probation, when it admits debate and reaſoning] 
whether the conſequence be good or not; upon which the Lords muſt give 


is proponed in the libel, exception, reply or duply. And yet the interlocutor 


are not relevant to infer the point propoſed in the proceſs : for the probation 
of the matter of fact to infer the point to be proved by conſequence, cannot 
help or relieve the party who alledges the ſame, becauſe the inference 1s not 
quential probation, inferring the truth of one point of fact, from another point 
the party, which are valid probations, and yet are neither by writ, witneſſes, ot, 
three, are leis ordinary than they ; and therefore are all joined here, under the 
name of extraordinary kinds and ways of probation. Bag 


| knowledge knows, that the point to be proved is commonly known or acknow- 


TITLE XY. 


Probation extraordinary. 


LTAVING explicated the three ordinary kinds of probation, v2. writ, wit. 
11 neſſes and oath, there remain yet other kinds and ways of probation, which 
are here called extraordinary ; becauſe they are more rare and unaccuſtomed, and 
ſome of them are only competent to ſovereign courts ex oficio nobili, when the or. 
dinary ways of probation occur not. Ry 

II. Probation uſes to be diſtinguiſhed in that which is inartificial, and that 
which is artificial, The former three ways of probation are called inartificial; 
becauſe they prove points expreſsly, directly, and in 7ermints, and ſo require no art 


when a libel, exception or reply, is directly and expreſsly proved to be true, by 
the oath of the parties againſt whom the probation is adduced, ſwearing that thele} 
points are true, or that they know them to be true, or that they believe them to 
be true, or when they ſay the like by an authentick writ ſubſcribed by them, or 
for them, or when ſufficient witneſles teſtify the ſame ; for here can be no doubt 
or queſtion, that the very point propoſed is expreſsly proved. But when the 
probation is not direct and expreſs, but conſequential and indirect, where the 


vious to all capacities, whether that conſequence be valid or not: and there- 


interlocutor, not only when the conſequence is upon matters of fact acknow- 
ledged or notour, but even when the points of fact are offered to be proved, 
from which being proved, that point would be inferred by conſequence, which 


is rather concerning the verity of theſe points, than concerning the juſtice 
thereof; but the interlocutor may well be, that ſuch matters of fact alledged 


good. es 5 5 * 
III. But there are other extraordinary ways of probation, beſides this conle- 


of fact; ſuch as notoriety of the verity of the point of fact, and the confeſſion of! 


oath of party. Neither do all other probations beſide theſe three, come unde} 
the name or nature of preſumptions ; but all the ways of probation beſides theſe] 


IV. Probation by notoriety of the verity of fact is, when the judge of proper 


ledged to be true, whether it be ſo known to a whole nation or to a whole vicini- 
ty. And it will not be elided, tho' ſome particular perſons be ignorant of it, if the 
generality know it. But the particular knowledge of the judge is not probative; 
for the judge muſt proceed ſecundum allegata et probata, and cannot be both judge 
and witneſs in the ſame cauſe upon particular knowledge ; and yet his knowledge 
of the notoriety is ſufficient, but ſo that the notoriety may be redargued Þy 
ſtronger poſitive probation, if it be in due time proponed and proved. But à de, 
creet will not be found null for want of probation, when judges ſuſtain the pol 


to be notour, eſpecially in a ſovereign court collegiate, where the major part 8 ö 
e judge 
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judges acknowledge the notoriety: thus all alledgeances for huſbands, wives, pa- 
rents, children, proceed without probation of their being ſuch, unleſs pregnant 
evidence be alledged in the contrary, which will hardly be admitted to be pro- 
ved by litiſconteſtation, but muſt be inſtantly verified, yet may be competent by 
way of reduction. There are many other ſuch caſes, as when lands are libel- 
led to ly in ſuch a ſhire, ſuch juriſdictions or ſuch pariſhes, it is taken for 
granted, unleſs the contrary be inſtantly proved. In the ſerving of brieves of 
heirs, or of terces of relicts, © commonly holden and reputed” is ſufficient, 
tho' it be not univerſal, but in the vicinity, without proving the marriage of the 
father and mother, or of the huſband and wife: yet a contrary' probation, that 
ſuch perſons could not be lawfully married, or that they were the time of the birth 
married to others, if inſtantly verified, would ſtop the ſervice, or make it null, or 


'It= 
ich 
nd 
or- 


hat being proved in a reduction, would have the ſame effect. | 
al; Albeit judges cannot be both judges and witneſſes, not only in the ſame point, but 
art even in the ſame cauſe, (which is introduced that the power of judges be not too 
: 3 WW much increaſed) yet it reaches not to notoriety, or to what is done in preſence of 
by the judge in judgment, as what he ſees and hears; for theſe are counted as no- 
ice WW tour. But this holds not ex inter vallo, upon the memory of judges, even of things 
n to they have ſeen or heard in judgment, neither in what they have heard or ſeen ex- 
, of WF trajudicially, but only ſuch as are fo inſert in judicial acts. ET 
Oubt V. The next extraordinary manner of probation is, by the confeſſion of the 
the WM party, againſt whom any alledgeance is ſuſtained to be proved; yet it is an extra- 
the WI ordinary probation, becauſe there are few ſo ingenuous as to confeſs what they 
ob- know to be true, neither is there a law to compel them either to confeſs or de- 
cre- Wi ny, unleſs the matter be referred to their oath of verity or calumny. This con- 
ning Wl fefſion muſt be judicial, acknowledged by advocates at the bar, (or by their in- 
give formations) being minuted by clerks, in fo far as falls within the duty of advo- 
10W- cates, who frequently acknowledge what they do not controvert, to ſhew their 
dee. ingenuity, and to give the more favour to what they do controvert. 
hic 


It has been much controverted, and ſometimes ſuſtained, that when parties pro- 
Cutor pone defences, without denying the libel or quantities, they ſhould be ſuppoſed 
aſtice to acknowledge the ſame ; but that hath not been univerſally ſuſtained. By the 
doed Roman law in many caſes, parties were put to acknowledge or deny the truth, 
ation WW without oath : and, in ſome caſes, their denial doubled the value of that which 
annotY they did unjuſtly deny, and was proved ; which our cuſtom doth not approve : 
is not and in other caſes upon denial, the expence of probation lay upon the de- 
nier, which were very juſt and ſuſtainable with us, having nothing penal in it; 

and therefore, if the alledger require the other party to confeſs or deny any 
point found relevant, if he refuſe to confeſs the verity of that point, and if it 
be proved, ſo that it may be preſumed he was not ignorant of the verity of 


-onle- 
point 
ion of! 


8. it, he may juſtly be condemned in the expences, whatever be the event of the 
under i ple. . 3 = . 5 . 
; thele VI. But if the party be not preſent, when litiſconteſtation is made, the que- 
er the lon is, if his advocate may be ſo required? And how far the advocate's confeſſi- 

on will be ſufficient probation? As to the firſt, There Is very good ground, that 
propel Wl the advocate may be required to confeſs or deny the point to be proved: for he 
know | 


ſhould inſiſt in no point, but that which he hath aſked his client whether it be 
true or not? At leaſt, whether he doth believe it to be true? 
And as to the laſt point, whatever is the proper truſt and duty of advocates, 


vicini- 


if the 


pative obliges their clients as to the verity of alledgeances ; and therefore ingenuous ad- 
judge vocates acknowledge how far they will controvert the verity of points propoſed, 
wie; BY both in matter of law, and matter of fact: but in matter of law they have leſs 
d by A vrrant, for that is the judge's part, and therefore if they yield more than the 
t a de age fees juſt, he ought to extend the law further than they yield; but, in mat- 
e pom ter of fact, the judge is not preſumed to know, nor doth his private knowledge 
; of WY import, but it is proper for advocates, who are procurators by their office, to ac- 
judge __ knowledge 
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knowledge or confeſs points of verity, which they will not controvert, which 
makes ſufficient probation, being minuted by a clerk of ſeſſion, or if it be con- 
tained in bills or inſormations.given in by the advocate who returns the proceſs | 
for that party, which being once ſo done, they ought not to be permitted to re- 
tract the ſame, upon pretence of want of warrant, inadvertency or miſtake. 
VII. Homologation is a kind of confeſſion or acknowledgement of the right 
homologated. It hath been already confidered, ib. 1. fit. 10. § 11. what acts 
have been found to import homologation, and what not. 
VIII. Extrajudicial confeſſion is commonly held not to be probative, but to be 
done upon ſome other defign, than to prove the verity of what is profeſt : yet 
when extrajudicial confeſſion is made upon accompt of the truth of the thingy 
confeſſed, it may import probation ; but if it be only by emiſſion of words, it can- 
not be proved by witneſſes, but by oath of party, who, if he acknowledge ſuch 
a confeſſion, and adject not a rational qualification, it will prove againſt him, 
But extrajudicial confeſſion may not only be by word, but by writ, as by miſſire 
letters, wherein there are no obligements contained; ſo confeſſions before arbi. 
ters in tranſaction of affairs may be proved by the oath of party, or even by a 
decreet-arbitral, if there be no defect therein: and confeſſions before church-ju- 
dicatures and congregations, though they be accounted extrajudicial, and in ca- 
pital matters, are not ſuſtained as probation, becauſe to ſhun excommunication, | 
men may be under temptation to acknowledge themſelves guilty of that they are 
not ; yet if any matter civil be confeſt and acknowledged by writ, it is a much 
ſtronger probation than ſeveral poſitive 5 : or confeſſions made ad le- 
 wonarm conſeientiam, or for ſatisfying the deſire of parties, being ſo proved, are 
probative, becauſe ſuch expreſſions cannot be accounted verba factantia. Yea, 
when the Lords ex i allow all evidences to be adduced, for proving any point, 
they will examine witneſſes upon extrajudicial confeſſion, which makes not plena- 
ry probation, but doth concur with other evidences to make up probation, if the 
nature of the point in queſtion cannot be proved by an ordinary probation, and 
yet is not excluſive of extraordinary probation ; as oft-times occurs in latent or 
antient rights, or where there is ſuſpicion of frand. _ ES or 
IX. Prefumptions are the moſt important extraordinary probations. And they 
are of two kinds. The one is, when the points to be proved are preſumed to be 
true, without the probation of any other point of fact. The other is, when 
points of ſact are alledged, and thence the point to be proved is inferred, as con- 
lequent therefrom. This occurs two ways, for ſometimes a point is offered to be 
proved fimply, and when the probation is adduced, the point is not expreſsly pro- 
ved thereby, but fo much is proved, as the point to be proved is thence preſu- 
med to be true; and this occurs at the adviſing of probation, which formerly 
reſted alone upon the conſequences inferred by the Lords with cloſs doors, but 
now parties are to be heard, whether the conſequences be good, or the preſum- 
ption be probative. And ſometimes theſe conſequences are demonſtrative, or of 
neceſſary conſequence, in which caſe the probation is full and ſure: but theſe 
come ſcarce under the name of preſumptions, but theſe conſequences only that 
are ſufficient to induce perſuaſion in the judge, and that have an eminent proboa- 
bility of the conſequence. But every probability is not probative, nor deſerves 
the name of preſumption : and frequently many preſumptions do concur to make 
up probation; and there may be many oppoſite probabilities, from different con- 
ſequences and conſiderations; ſo that if the prevalence be not great, it will not 
infer againſt a poſſeſſor, the loſs of his poſſeſſion, much leſs againſt a proprict® 
the loſs of his property, nor will it infer an obligation againſt a party, that 150 
therwiſe free, But if the queſtion be about attaining the poſſeſſion of that which 
neither party poſſeſſes, but craves to recover as their prior poſſeſſion, or if the 
point of right be dubious, the prevalence of the preſumptions though far le 
than in the former caſes, may infer ſufficient probation: for when parties do cor 


trovert and contend, it is eaſy to prove the right, where there is no other con 
| | 8 tell 
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teſt, but whether it belong to the parties contending or be zwlizs ; yet the rega- 
ja or theſe things that are inter regalia, or belong to ſovereign authority, are not 
accounted nullius, but may be declared to belong to the ſovereign authority, 
though they do not inſiſt: but, in other things, hardly can any thing be declared 
nullius. | 1 


X. It is a more ſure way of probation, when the points of fact which are de- 
fgned to prove the point in queſtion, are expreſsly condeſcended upon in the 
libel or exception, Sc. which uſes to be done, when the alledger ſays, that he 
offers to prove ſuch a point, in ſo far as he offers to prove other points of fact, 
from which the point to be proved is preſumed, as conſequent: for then before 
probation, there is place to debate the conſequence, and fo the judge muſt de- 
termine whether the conſequence be good or not, nam friſtra probatur, quod pro- 
batum non relevat. Tere 

XI. The other kind of probation is, when the very point in queſtion, is much 
more probable to be true than to be falſe, without adducing any other matter of 
fact to be proved; ſo that the diſpute is only whether the alledgeance be preſu- 
med to be true, wherein every probability infers not a probative preſumption, but 
it muſt be eminent ad convincendam conſcientiam judicis : for if it be certain by 
evident reaſon, it is not preſumption but notoriety, which makes the probation. 

XII. This is that kind of preſumption whereupon there are ſo large treatiſes 
of lawyers. - And ſo preſumptions are divided in three forts, for they are either 
prajumptio judicis, prafſumptio juris, or praſumptio juris et de jure. WD 
Prœſumptio judicis is when the judge finds the probability of a point wherein 
the ordinary probations are not competent, to be eminently probable to be true; 
unleſs the contrary be proved by a more poſitive probation. Vill 

XIII. Præſumptio juris is where law hath fo preſumed, but hath not ſtatute, 
nor declared it for a rule: fo frequently in the narrative of ſtatutes, preſumpti- 
ons are expreſſed, as motives inducing the making of the ſtatute, but it is the ſta- 
tutory words that makes it a law: yet the preſumption from which the ſtatute a- 
riſes, 1s a preſumption in the law, and is ſtronger than the preſumption of a 
judge alone: of theſe preſumptions there are multitudes in the Roman law, which 
[well the treatiſes of preſumptions to a great meaſure. There are not wanting 
ſuch preſumptions in our law, though we have but few ſtatutes: yet even theſe 
preſumptions admit a contrary ſtronger probation; and though preſumptions be 
aid fransferre onus probandi, rather than to prove, yet they prove unleſs the con- 
trary be proved. Under the preſumptions of law, the preſumptions of cuſtom 
are to be comprehended, though they be not in written law; and fo cuſtom hath 
ixed many preſumptions, about which there is no queſtion, but that they are 
probative. Y a2; 1 : RS 

XIV. Præſumptio juris et de jure, is, when the ſtatutory or declaratory part 
of the written law, does ſtatute or declare ſuch a point to be true, without fur- 
ther probation. This preſumption is not only a preſumption in the law, but_a 
preſumption which becometh a law ; and therefore it admits no contrary proba- 
tion. Of theſe, there are many examples in our law : ſuch is the preſumption 
of fimulation from retention of poſſeſſion, whereby baſe infeftments are poſtpo- 
ned to poſterior publick infeftments “; or the retention of poſſeſſion of eſcheat- 
goods, which is declared to preſume that the gift is to the behoof of the rebel, 
Who was ſuffered long to poſſeſs ** ; and the ſtatute againſt fraudulent alienati- 
ons declares, That it ſhall be ſufficient to infer fraud in prejudice of creditors, 
if in the courſe of inchoate diligence, the debtor diſpone, or if he diſpone without 
cauſe onerous, when he becomes inſolvent. — — 

XV. Fiction of law is no preſumption; for thereby the law-giver makes that 
which he knows not to be true, to be eſteemed and held as if it were true: ſo 
the heir is eadem fer ſona cum defuncio. = 


Probation extraordinary. 


0 


XVI. Preſumptions 


\ This preſumption is not now of uſe ſince act 13. P. 1693. 
* Efcheat, and all its conſequences is taken away by act 20. Geo. II. c. 50. 
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XVI. Preſumptions of law with us, are chiefly when, by the deciſions of the 


Lords, ſuch preſumptions are ordinarily ſuſtained ; of which there are many more | _ 
than are in our written law. e | 8 F 

XVII. Preſumptions are of two forts, ſome are general, occurring in many WM dom 
cauſes ; and others are ſpecial to particular cauſes. The chief general preſum- cer 
ptions approved by our cuſtoms, are theſe; firſt, Liberty is preſumed in oppoſi- 0 Je 
tion to flavery. Of this preſumption we have but little uſe, ſlavery being abo- fam} 


liſhed ; yet there remains fome veſtiges of it in colliers and falters, who are a- ' 
ſtricted to theſe ſervices by law, though there were no paction or engagement, 

which is introduced upon the common intereſt, theſe ſervices being ſo neceſſary (aid 
for this kingdom, where the feual of coal is in moſt parts neceſſary at home, and | 2 


very profitable abroad; and ſeeing we have no ſalt of our own, but that which ha 
is made by the boiling of ſalt-water, ſalters are fo alſo aſtricted: fo that colliers | and 4 
and falters while they live, muſt continue in theſe fervices, and the once having | donner 
them in ſervice, is a ſufficient ground to detain or recover them; yet fo, that if 8 

that poſſeſſion hath not been lawful, another who did poſſeſs, and from whom | 5 
they did unwarrantably remove, vi, clam, aut precario, may recover them from 5 
the unlawful poſſeſſor. „ i oly te 


Secondly, Freedom from all obligations by delinquence 1s preſumed. This pre- £ 10 
ſumption is to the ſame effect with that common brocard, nemo pra ſumitur ma- : 


TS Tar | ©" WM by cn 
tus; which is to be underſtood of any particular delinquence or fault (albeit in {ah 
general no man be free of faults, inducing obligations to reparation or puniſh- I h: 

; | = . FRET $7 aw 5 
ment) even though he hath been proved to have been faulty in the ſame kind | 3 
of fault. Yet he who is known to be habitually vitious in any particular vice, is ser 


preſumed ſo to continue: but this alone is not a probative preſumption, but an IF ind tl 
adminicle, concurring with other preſumptions or probation, whereby ſemz-plena | TYM 


probatio may be made full; ſo in improbations, it may be adduced as an article : rofſeſ] 
of the indirect manner, that the defender hath forged other writs, albeit the par- fte p. 
ty concerned do not inſiſt, if the evidence of the forgery be clear. 1 WA 


Thirdly, Freedom from conventional obligations is pretumed, but not from na- | 
tural obligations, or theſe which ariſe from the will of God, and man's obedi- 
ence thereto. Obligations alſo by law are preſumed, and are effectual probati- 
ons, and are preſumed to be known, in ſo far as they are evident and common- 
ly known to people of all capacities; but with exceptions in ſome caſes, of ſol-¶ hand. 
diers, ruſticks, women, minors and perſons of weak capacity. Hence it is that 


» q . . 0 1 © I Oo; an 
in any action, wherein freedom from obligations by engagement, or obligations W g 


by the law of God, or law of man, are libelled relevantiy, there needs no other WF. p 


probation but preſumption: and if what is alledged from the law of God, be clear bſfory 
and relevant to infer the concluſion craved, it is preſumed preſumptione Juris ef Wputir 
de jure, admitting no contrary probation : for it is rather a point of law, which ne feu 
rcquires no probation, than a point of fact. But the other preſumptions be- ſructin 
fore mentioned, are but præſumptiones juris, which admit a contrary probation, 10 quit 


and therefore are ſaid fraugferre onus prolandi, that is, they prove unleſs the con- Na | 


prove, 
but on 
deſtine 
intereſ 


ary be proved. | 5 Eieh 
XA * . | N ä hi | dz 18 

Fourthly, From the effect, the ordinary cauſe is preſumed. From this ground z „ 

many of the contracts are preſumed: ſo he who payeth annualrent, is preſumed Joere of 

to owe the ſtock; he who payeth hire, is preſumed to be the conductor; he WhO bemfet 

hoideth accompt in a matter common, is preſumed to be in a ſociety, or in other; __ 

Caſes to be a factor or truſtee ; he who goeth about another man's affair, is preſu- 75 r 

med to be a mandatar, or a negotiorum geſtor, if the affair hath been begun by "EW 


that other. Theſe contracts could hardly be otherwiſe proved but by writ, Which J him 
is ſeldom uſed, or by oath of party, wherein the hazard of the parties faithful 
neſs and ſincerity occurreth. Vet theſe preſumptions are but Juris, and admit, g. 0 
contrary probation, if the defender condeſcend on a more probable cauſe, which le 880 


, a, . . . ; | | b 
will prevail as a ſtronger probation ; much more if he prove the contrary IN knged te 
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oath of party or writ ; yea, even witneſſes are receivable to elide ſuch preſum- 
tions. | | 

Fifthly, Freedom is preſumed againſt any fervitude or nexus realis: as the free- 
dom from aſtrictions to mills, or any other real ſervitude of lands, or any hypo- 
thecation of moveables, or any arreſtment thereof ; and therefore, if any purſue 
a declarator of freedom from theſe, he needs no further probation, but this pre- 
ſumption, which transfers the burden of probation upon the defender, if he al. 
ledge ſuch real burdens. | 

Sixthly, All negative alledgeances are preſumed. And hence it is commonly 
ſeid, that negatives prove themſelves, and need no probation, other than this pre- 
ſumption. And therefore in exculpation, there is no more needful, but to libel that 
the party is not culpable, actor, or acceſſory, whereupon decreet will follow with- 
out any probation, againſt the parties who are cited; and they cannot infiſt in the 
contrary, while that decreet ſtands unreduced, though it be in abſence; yet they 
may be reponed upon payment of expences, if they be contumacious in not ap- 
pearing ; but if they appear and alledge any thing contrary to the libel, they 
muſt prove the ſame, and the purſuer needs prove nothing, unleſs it be by re- 
ply to elide the defence. This preſumption muſt be limited by what hath been 
id, as to the former preſumptions, that it holds in negatives againſt obligations 
by engagement, but not in the negatives of natural obligations, or obligations of 
aw: and it holds in ſervitudes or real burdens, except ſuch as are introduced by 
aw ; ſo the negatives of hypothecation of the fruits, or invecta et illala for rents, 
are not preſumed when propoſed by tenants. _ „ . 

Seventhly, All poſſeſſion 1s preſumed to be lawful. This is præſumptio juris; 
and therefore when poſſeſſion is craved either to be retained, recovered or quiet- 
ed from moleſtation; there is no more to be libelled, but that the purſuer was in 
poſſeſſion, and did not relinquiſh the ſame, which will be preſumed ; but that 
the purſuer was in eee muſt be proved. But it admits the contrary pro- 
bation, that the poſſeſſion was vi, clam, aut precario, which the defender muſt 
prove, and the purſuer is not obliged to condeſcend upon, or inſtruct any right, 
but only poſſeſſion; unleſs it be by reply to elide the alledgeance of violent, clan- 
deſtine or precarious poſſeſſion. This preſumption is introduced for the common 
ntereſt of mankind, that none may diſturb the poſſeſſion of another, at his own 
bend, without order of law, and inſtructing a juſt cauſe for altering that poſſeſſi- 
Joa; and that no queſtion of right ſhall be meddled in, till the poſſeſſion be e- 
IJ wbliſhed where it ought to be: and therefore poſſeſſion makes a right ſeveral 
em property. This is alſo the riſe of the diſtinction betwixt petitory and poſ- 
fl eſory judgments, whereby poſſeſſors defend themſelves in poſſeſſion, without 
äbating their rights ſummarily, but by reduction or declarator only, and enjoy 
Ile fruits and profits medio tempore, till they be put in mala fide to poſſeſs, by in- 2 
bkucting the right of another . Theſe actions are alſo elided, by obligements - 
Js quit poſſeflion, in favour of the defender, whether it be by direct obligation, 
Ie by diſpoſitions importing the ſame. „ | 
Eightly, Poſſeſſion of moveable goods preſumes the property thereof. This 
b the great ſecurity of commerce, which would be extremely prejudged, if men 
Merc obliged to prove the titles of their poſſeſſion of moveables, and fo ſubject 
liemſelves to the memories or faithfulneſs of witneſſes, or to the neceſſity of writ 
Ia, bargains which ordinarily paſs currently in markets. Yet this is but pr ſuum- 
% Juris, admitting a contrary probation, even by ſtronger preſumptions: and 
bereſore he who inſiſts for recovery of moveables, which he alledges to belong 
I himſelf in property, or wherein he was the lawful poſſeſſor, put out of poſ- 

con, vi, clam, aut precario, muſt condeſcend and prove, that he ſo ceaſed to 
des, os that it could not be preſumed to be by commerce; as if he prove that 
e goods were ſtolen or ſtrayed from him, or were loſt by him, or that they be- 
| Wed to him as ſucceeding to a defunct who died in poſſeſſion thereof, wy the 
| | | We IKC; 
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like; or if he prove that he was in poſſeſſion, and that the goods could not paſs 

from him by commerce to the defender, becauſe they were goods altogether un- 
ſuitable for him to have by commerce, as if the goods were precious moveables, 
which it could not be preſumed that the defender could acquire by traffick for 
his own uſe, or as a merchant, or as a perſon intruſted for others, to whom 
ſuch goods were preſumable to be acquired by commerce. | 


Ninthly, Long poſſeſſion preſumes property of real ſervitudes : and that albeit 


there be no more title but the general title of pertinent, in any infeftment. 


Tenthly, Poſſeſſion of lands by him who is holden and reputed heritable poſſeſs- 
or, wadſetter or liferenter, preſumeth ſufficient title to cognoſce the right, by an 
inqueſt of the moſt famous perſons in the neighbourhood, if it be proved that 
the purſuer's writs and evidents were burnt, deſtroyed, or loſt by any accident. | 
This is a preſumption of law, mentioned in our acts of Parliament, and it differ. } 
eth much from the probation of a tenor, which can be proved by two ſufficient | 
witneſſes, yet requires adminicles ; but here the whole writs may be loſt, ſo that 
there remains no adminicle in writ: but it can no otherwiſe be proved, but by | 
an inqueſt of the moſt famous perſons in the neighbourhood, by a commiſſion to 


the ſheriff or other judge-ordinary in the place. 


Eleventhly, There was a praſumptio juris et de jure, in favour of the King, in 
the caſe of forfeiture, whereby poſſeſſion for five years, was declared ſufficient to-1 
the King or his donatar, to give him right to the lands poſſeſſed by the perſon | 
forfeited, being retoured by an inqueſt as heritable poſſeſſor thereof. Parl. 9. 
Fa. VI. 1584, cap. 2. Bearing, © That all lands, baronies, Lordſhips, annual- | 
rents, mills, multures, fiſhings, tenants, tenandries and ſervice of free tenants, | 
and other heritages whatſomever, which have been, or hereafter ſhall be 
«© peaceably bruiked and poſſeſſed, be whatſomever perſons forfeited, or that 
*© hereafter ſhall be forfeited for crimes of treaſon and leſe-majeſty, committed 

« or that hereafter ſhall be committed, againſt his Highneſs and his ſucceſſors, 
or be them to whom our ſovereign Lord and his ſucceſſors ſhould ſucceed be 
« reaſon of the forfeiture of their neareſt heirs ; as their heritage by labouring } 
the ſame with their own goods, ſctting the ſame to tenants, and uplifting the 
«© mails and duties thereof, as their heritage, and ſo reputed holden and eſteem- 
« ed heritable poſſeſſors thereof, by the ſpace of five years, immediately pre- 
« ceeding the proceſs and ſentence of forfeiture ; ſhall belong to the King, and 
ee others deriving right from him, without ſhowing any other right and title 
 * thereof. And alſo it is ſtatute, that tacks and poſſeſſions of lands or teinds by 
the forfeited perſon, ſhall be put in poſſeſſion of the King or his donatar, and} 
they to remain therein for five years, that they may ſearch the rights thereof, 
% and ſhall enjoy the fruits thereof during that time.” In this laſt point anent 
tacks, there is not required five years poſſeſſion by the forfeited perion, but any 
lawful poſſeſſion ſufficeth. Theſe are evidently præſumptiones juris et de furt, 
which the law not only owneth, but ſtatutes to be a full probation. But the fore 
33. Parl. 1690. Whereby, 
„Nit is declared, that all forfeited eſtates ſhall be ſubject to all real acti- 
ons and claims againſt the ſame, though they be not raiſed nor inſiſted in 
within the five years preceeding the forfeiture ; excepting bygone feu- duties, 
* annualrents and other annual preſtations, for which there is no diligence with⸗ 
Whereas formerly only ſuch actions within the fle 
years, did interrupt the preſumption: yet the title of the forfeited perſon is ſtil 


laid ſtatute is much derogated, by cap. 


« in the ſaid five years.“ 


preſumed, but may be excluded by a better right. 


Twelfthly, It is an important general preſumption, that whoſoever 1s cited] 
by a meſſenger, to compear and depone by an oath of calumny, verity or {upy 


pliment, if he do not depone, he is holden as confeſſed. This is not by ſtatutg 
law, but by cuſtom, juſtly and fiftly introduced by the Lords, on this preſump"1 


on, that he doth not depone, becauſe he durſt not deny, which is prælun 
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juris et de jure, which admits not a contrary probation. Yet the Lords ex nobile 
cio, do repone parties to their oaths, when they inſtruct, that they were not 
contumacious in not compearing and deponing, or when they adduce evidences 
in the contrary, which is not admitted as a contrary probation, but is a ground 
to repone them to their oaths : for that for which they are holden as confeſſed 
may be true, though there were writs to prove the contrary. The probation by 
being holden as confeſſed, is a certification in ſummons referred to oath, and is 
already more fully treated with the probation by oath, %. 4. tit. 44. 
Thirteenthly, The certification in reductions and improbations, is alſo by cu- 
ſtom founded upon preſumption. For in reduction the certification is, that the 
purſuer ſhall be preferred and put in poſſeſſion, if the defender appear not and 
produce; which is upon this preſumption, that he dare not produce, knowing 
that the purſuer has a better right, whereby a decreet of preference in foro 
would be recovered. And the certification in improbation, is, that if the defend- 
er produce not the writs called for, they ſhall be holden and reputed as falſe and 
forged ; and the preſumption whereon this certification is grounded, is, that the 
defender dare not produce the writs called for, becauſe he is conſcious they 
would be improved: this is praſumptio juris et de jure, which admits of no con- 
trary probation, but the former is only preſumprio juris. The like preſumption 
in improbation, is, that he who uſes a writ, muſt abide by the truth thereof, 
with certification if he do not, it ſhail be holden as forged : the preſumption is, 
that he 1s conſcious of the forgery, and ſo acceflory thereto, or otherwiſe he 
would abide by the writ. _ N „ „% ð v 
Fourteenthly, It is a common preſumption, that no man by diſponing, or de- 


livering of poſſeſſion, is preſumed to gift_gratuitouſly ; unleſs it be ſo expreſs- 


ed. And therefore he is rather preſumed to give in cuſtody, or in truſt, than to 
gift. Yea though it be expreſſed as a gift, or gratuitous diſpoſition, it may be 
found a truſt, not only by the oath of party, but by pregnant preſumptions. 
Fifteenthly, It is a common preſumption, that debitor non preſumitur donare ®. 
This is a ſpecies of the former, and ſtronger than other preſumptions of that kind: 
tor the donor being debtor, it is ſtrongly preſumed, that he doth not diſpone or 
deliver to gift, but to pay ; Yet it is not without limitation, for if the thing diſ- 
poned be not liquid of the fame kind with the debt, it is not preſumed to be in 
payment; or if there be a ſtronger preſumption that it is a gift rather than pay- 
ment, ſo mean things given to indigent perſons, are preſumed rather to be for 
charity, than in ſatisfaction of a debt; or what is diſponed by princes, is not 
preſumed to be in ſatisfaction of a former gift or promiſe; or what is diſponed or 
engaged to children, who are competently provided by former diſpoſitions or oblige- 
ments, is not preſumed to be in ſatisfaction of the former, but as a new donation. 
Sixteenthly, What is delivered by a bridegroom to a bride, is preſumed to be 
conditional, if marriage follow. 5 „%%% ern ns 
Seventeenthly, What is wittingly built or wrought on the ground of another, is 
preſumed to be a donation. This preſumption is introduced by law, that ſuch 
buildings be not demoliſhed. . TT EE FO dy 
Eighteenthly, Intertainment to a perſon that is major, without paction, is pre- 
lumed to be gifted, and nothing can be demanded upon that account. 
Nineteenthly, Life is preſumed. This ſome do extend to an hundred years of 
age, but others only to fourſcore, which is confirmed by that of the Pſalmiſt, that 
the age of man is threeſcore ten, unleſs by the ſtrength of nature he come to four- 
ſcore. Hence it is that heirs cannot be ſerved upon preſumption of the death of 
their predeceſſor, unleſs witneſſes or fame concur ; and hence alſo women may not 
marry in their huſbands abſence till that age, which yet doth not hinder them to 
proceed by a proceſs of adherence, which doth not infer death, but deſertion. 
Twentiethly, In matters of fact ignorance is preſumed, unleis knowledge be 
proved. But this hath ſeveral ROO : as firſt, knowledge 1s rerun 1 
e . thoſe 


v See above, I. 8. 2. et IV. 42. 21. 6. 
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thoſe things that fall under ſenſe, when the party was preſent, as to theſe thingy 
which moved him to be preſent; but not as to other things, that might haye 
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paſſed without his obſervation. Secondly, Ignorance is not preſumed of the 
moral law, or poſitive law or cuſtom, which is evident to common capacities. 
Neither in proper recent facts, except in thoſe who are involved in multiplici. 
ty of affairs: but it is preſumed in the acts af others, except where the par. 
ty is obliged to inquire, and ſo to know the ſame. Hence comes the brg. 
card, Scire dehes cum quo contrabis, which doth not ſo much relate to the ya- 
lidity of rights, as to the qualification of the party with whom you contract. 

Twentyfirſtly, In folemn acts all formalities are preſumed, whereby the a& 
might ſubſiſt, unleſs theſe formalities be ſpecially required by law of paction. 

T wentyſecondly, Probatis extremis praſumuntur media. This preſumption hath 


its effect in preſcriptions and poſſeſſory judgments: for in the long preſcription 


forty years poſſeſſion muſt be proved; and in poſſeſſory judgments ſeven years 
poſſeſſion muſt be proved, fo that no other hath poſſeſſed ſeven years, ſince both 
theſe poſſeſſions muſt be continual without interruption. But it is not ne- 
ceſſary to prove continual poſſeſſion every day, every month, or even every year; 
but poſſeſſion muſt be proved at leaſt every other year, or that there hath not 
intermitted three years in the long preſcription, or one in the ſhort preſcriptions 
or poſſeſſory judgment; but theſe are preſumed probatrs extremis e. 

XVIII. The ſpecial præſumptions in particular cauſes, are mainly concerning 
lawful marriage, and lawful children, truſt, and concerning the ſatisfaction of 
old obligations, which hath been long without payment of annualrent, and con- 
ceraing the retiring of writs and evidents, and returning the ſame back unto the 


| perſons of the debtors. In all which the ordinary probations by writ, oath or | 


witneſſes, do ſeldom occur: and therefore probation by preſumption is the more 
neceſſary. But in theſe, preſumptions are ſeldom direct and immediate, ariſing 
from the points of fact to be proved, as in the general preſumptions, wherein 
the certainty or pregnant probability of the truth of the matter of fact, makes it 


be preſumed to be true, without any probation by writ, oath or witneſſes: but 


the other kind of probation is, when ſome of theſe ordinary probations are addu- 
ced, from whence the point to be proved is deduced by conſequence. No judge 
will ſuſtain marriage becaule it 1s alledged, or that which 1s properly truſt, or the 
ſatisfaction of evidents, becauſe they are aſſerted. But other facts muſt be proved, 


that theſe may thence be inferred as neceſſary or very probable. 


! 


XIX. To return to the particulars, marriage may be proved by witneſſes, 


which is a direct and immediate probation, but it ſeldom occurs except in reſent 
marriages which have been ſolemn. But in no caſe is it eaſy to be proved by writ, 
altho' the declarations or teſtificates of the perſon who officiated, of the mar- 


ried perſons themſelves, and even of the witneſſes, were produced; for theſe are 


but teſtificates, unleſs the oaths of the witneſſes be interpoſed, amongſt whom he 


that officiated is a pregnant witneſs, and others that were preſent, tho' not called | 


nor required; much leſs will the oaths of both the married perſons prove the 
marriage in all cafes; for that may be by colluſion, to cover their fornication, or 


to prejudge the lawful ſucceſſion by ſolemn marriage. And yet marriage will be 


more eaſily proved indirectly by facts whence it is preſumed. 
As firſt, marriage is proved by the ſporſalia preceeding, as by the contract of 
marriage, whereby the parties oblige themſelves to ſolemnize marriage, and by 
_ copulation following, or even by antecedent promiſe of marriage, whatever be 
the way that it is obtained or granted, if copulation follow without violence, altho 
the promiſe were conditional, and that the condition is no otherwiſe purified but 
by copulation, the condition is thereby preſumed to be paſſed from, or the fraud or 
force in obtaining the promiſe. But if the copulation be not voluntary, whatever 
preceed it, does not iufer the marriage. 
| . Secondly, 
c See above, IV. 40. 20. 
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WM Secondly, Contracts in impuberty are preſumed not to be with the uſe of rea- 
« MW fon, nor are obligatory or valid, except contracts of marriage in impuberty of ei- 
6 ther or both parties, which, if copulation follow, are valid: for marriage being a 
J divine coutract, cannot receive its meaſures and rules from human conſtitution ; 
and therefore diſcretion or judgment is preſumed from copulation, præſumpti- 
„pee juris et de jure; and (as the canon faith) in ſuch cafes, malitia ſupplet ætatem. 
i Thirdly, Cohabitation, and behaving as man and wife for a conſiderable time, 
\- MW preſurmeth marriage, tho' there be neither contract, promiſe, nor ſponſalia pre- 

ceeding, nor evidence of copulation by children. But the copulation in the for- 
g mer caſe muſt be proved by the tokens of virginity known to witneſſes, or b. 

preſent inſpection of the wife's body. Theſe are preſumptions fo ſtrong, that the 
h confeſſion or oath of either, or both parties, will not elide the ſame, tho they 


n W {ould acknowledge that they neither promiſed marriage de futuro, nor contract- 
rs ed the ſame de preſent: ; yea, tho' they ſhould acknowledge that they ſo coha- 
th bited to cover their fornicatien, that they might be free to marry others when 
e- chey pleaſed : for all theſe and ſuch things would be preſumed as colluſive, to 
r; Wl diflolve the marriage upon diſſonance of humors, or other deſigns, ſeeing mar- 
of rage is indiſſolvable but by adultery or wilful deſertion. 9 25 
ns XX. Filiation is preſumed from marriage, whereby the children are preſumed 
to be the lawful children of thoſe who are proved to be married in any of the 
no WM former ways, which is yet more pregnant and favourable on the part of the chil- 
of Wl dren, to give them the right of aliment and ſucceſſion, and is the probation of 
n- Wl the marriage betwixt thoſe who are preſumed parents, which 1s ſo ſtrong a pre- 
he Wl fumption, that the mother acknowledging another father than he that is married 
or to her, will not prejudge the children; much leſs will the aſſertion of the father, 
"re that rhe children are not his, albeit he condeſcend upon another to be the true fa- 
ng ther : yet if both the married perſons do acknowledge that the child 1s not pro- 
ein create betwixt them, but by another as father, who would alſo acknowledge the 
sit WW fame, and own the child, it would elide the preſumption. But if both married 
but perſons had firſt owned and treated the child as theirs, the concurring teſtimo- 
u- ics of all the three would not prejudge the child in its aliment, legitime and 
Joe WM lacceſſion, as children of that marriage. But the impotency of the father, or his 
the being far diſtant from the mother, while the child were preſumable to be gotten, 
ed, at leaſt for the ſpace of nine or ten months, is ſufficient to prove the children not 


to be lawful children. 8 0 5 5 
ſes, WW XXI. Truſt may be proved by the confeſſion, or oath of the truſtee, or by his 
ent Wl viit acknowledging the ſame. But it is much more frequent to prove the ſame 
'rit, directly, by matters of fact proved by writ, oath or w'tgeſſes, not directly pro- 
Jar- ning the truſt, but indirectly, being thence inferred by the judge. The ſtating 


are right in the name of a truſtee, with a backbond or declaration of the truſt, is 
| he properly no truſt, more than any obligation in writ, which is called creditum, or 
Ned MW * fruit, in ſo far as the debtor will voluntarily pay his creditor, and not alienate 
the lis eſtate to exclude him, or put him to the trouble of ſuits at law: fo truſt with 

or Wl * backbond is only truſt in ſo far as the truſtee diſponing for cauſes onerous, may 


betray his truſt, becauſe the backbond being perſonal, and not a recorded re- 
iron, will not recover the thing intruſted. But truſt properly is that which 


t of be law calleth dei commiſſum, where there is no reverſion, bond, or promiſe of 

| by rerſion; yet the truſtee knows guid adtum of, that it was not a donation or gra- 
r be i tous alienation ; but that the granter did truſt that the truſtee would diſpoſe of 
tho tas the truſter would require: and therefore, if the truſtee did not this volun- 
bot ly, it were to ſmall purpoſe to refer it to his oath: for it is preſumed that he 

d or ho would teal, would ſwear ; and it is the worſt kind of ſtealth to betray truſt : 


nd therefore the law alloweth, that truſt may be proved indirectly, by circum- 
ances inferring the fame. 


XXII. There 


Truſt can now be proved only by writ or oath of party, P. 1696, c. 25. 
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XXII. There are many circumſtances from which truſt may be inferred; x Ml of: 
firſt, if any perſon deliver money, and take a bond in the name of another, and 
not being a child, or other near relation, and at the lending did not expreſs it WW 1 
to be the money of that other, and did retain the bond in his own hand, thence ce 
it would be preſumed that other's name were in truſt to the lender's behoof, and to! 


he might be compelled to acknowledge the ſame, and to aflign. And if any 
perſon aſſign or diſpone a right to another, and if it be proved that he was in 
ſuch circumſtances, as it was not ſafe to keep it in his own name, and that 
the other being maſter of the right, made no mention of it in the inventary 
of his eſtate, or did not diſpoſe of the profits of it, it would thence be pre- 
| ſumed, that it were in truſt, to the behoof of his author, albeit it did bear a 
pure donation for love and favour, or to be for onerous cauſes and good confi- 
gerahons: +. „ oO 1 5 
XXIII. The ſatisfaction of an old ſecurity, has been always ſuſtained, not only 
by direct probation, but by indirect, from circumſtances proved. As if the cre- 
ditor had long taken no profit when he had opportunity, as if he had had intro- 
miſſion with the debtor's eſtate, or was his tutor or curator, and did not retain 
the ſum in that ſecurity, nor mention it, or did not mention it in the inventary | 
of his eſtate, or if he were indigent and claimed it not, and the debtor were opu- 
lent; or if a poſterior ſecurity were granted for a greater ſum, without mention 
or accumulation of the former, and without demanding any thing upon 1t, it 
would be preſumed to be comprehended in the greater ſecurity, if the profit 
thereof were taken and claimed, and not of the other. e 
XXIV. The returning ſecurities to the granter thereof, is much more frequent- 
ly proved by preſumptions from circumſtances, than by direct probation; whereof 
this alone is preſumptio juris, chirographum apud debitorem repertum praſumtur ſi- 
lutum. (Vet it may be elided by a contrary probation, that the writ came into 
the debtor's hand by another way, than upon payment; as by finding it, or get. 
ting it up from another in whoſe hands it was, without the creditor's warrant) 
or that the ſecurity was in the author's hand with a blank aſſignation or diſpoſiti- 
on, albeit it was net a right to be retired upon payment, or if it was in the hands 
of the author who could cancel it, ſo that the tenor of it could hardly be proved, 
albeit there were no blank aſſignation or diſpoſition of it: thus appriſings found 
in the debtor's charter-cheſt, after his death, the ſame being ſo proved, have 
been found extinct, before the law for regiſtration of the allowance of appriſing; 
and when the meſſenger was dead, and the executions not in the appriſer's hands; 
or if therewith there was a blank aſſignation or diſpoſition, which would extin- 
guith the ſame ; although a ſingular ſucceſſor's name were filled up even for 0- 
nerous cauſes, becauſe he would be preſumed to be partaker of the fraud, or to 
be only a truſtee. e 75 e 


TETLE Mun 
Decreets of Seſſion. 


Iltherto have been explained the ſeveral actions and proceſſes, competent be⸗ 
fore the Lords of Scfſion, and the moſt ordinary and important defence 
exceptions, replies and duplies, common, or proper to be adhibited in theſe pto⸗ 
ceſſes, with the diligences for obtaining probation thereof, and the ſeveral wa} 
of probation competent therein. There remain now to be conſidered, the de. 
creets following upon the ſaids proceſſes, and the executorials and executive ach. 
ons for making them effectual; which actions could not fitly be explicated before 
decreets, they being a part of the execution thereof, and preſuppoſing the ſame 


23 actions for making arreſted goods or ſums forthcoming, actions upon bY 
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of arreſtment, contraventions upon law borrows, and adjudications of ſeveral kinds; 


and laſtly, ſuſpenſions of decreets of Seſſion, or other ſummary charges. 


II. It were a ſuperfluous and tedious repetition, to conſider the matter of de- 


cxeets ſeverally, and the particular forms and tenors thereof. But it is ſufficient 
to know the general forms of final ſentences, the whole matter having been hand- 


Jed before. The judicial ſentences of judges, are of two ſorts. The one is in- 
termediate between the dependence and termination of proceſſes, which are there- 
fore called interlocutors, and are done by acts of proceſs. The other ſentences 
are definitive, which terminate and end proceſſes, as to the inſtance, action, Or 
plea. Theſe we call decernitures or decreets : the Engliſh call them judgments, 
or decrees, which do more properly fignify a reſolution Aon choice in any free 
thing, than the determining the rights of parties. 

III. Decreets are either abſolvitory, whereby the defender | is freed or aſſoilzied 

from the concluſion of the libel or proceſs ; or they are condemnatory, whereby 
the concluſion of the proceſs is found juſt and true, againſt the defender, in whole 
or in part ; or they are mixed, whereby the defender is abſolved from ſome part 
of the concluſion of the proceks, and is condemned in other parts thereof, In 
all the three, the decreet is either imple, when it is exactly conform to the con- 
cluſion of the proceſs, or it is qualified by the propoſal or conſent of parties, or by 
the authority of the judge ex proprio motu; which qualifications do not annul the 
decreet as diſconform to the libel, for either party may qualify their alledgeances, 
and though neither do it, the judge may do it. 

IV. Sentence definitive of the inſtance, is, when upon any dilator, proceſs is 
refuſed : for thereby that inſtance is ended, theſe ſentences are only abſolvitors 
ab inſiantia, the terms whereof are ordinarily, «© The Lords ſuſtain the dilator de- 


*« fence, and find no proceſs upon this citation; or in this action ;” which are 


not the ſame : for inſtance, if a ſpuilzie be purſued upon a citation having leſs 
time than fifteen days, there is no proceſs on that citation; but if the dilator be, 
that the proceſs is not intented within three years after committing the ſpuilzie, 
that dilator being ſuſtained, is an abſolvitor from any action of ſpuilzie ; but it is 
not an abſolvitor A /ite et cauſa, for the purſuer may inſiſt for wrongous intromiſ- 
fon, But if the cauſe be odious, the interlocutor uſes to be, The Lords aſ- 
© ſoilzie libello ut libellatur. Defenders uſe to neglect the extracting of ſuch 
ſentences, imprudently enough: for, upon ſupplication, the Lords may ordain 
the cauſe to be further heard, when perhaps the defender is gone, thinking him- 
elf in tuto; whereas, if the ſentence were extracted, he were in 7170. 

Sentences finding libels not relevant, are of this kind. For the purſuer may 
inſiſt in the ſame cauſe, otherwiſe libelled, upon other media. Vea, he will 
adm be hindered to alter his libel, to make i it relevant, to be ſuſtained without 

2 New citation; but if the ſentence. be extracted, he cannot inſiſt on that cita- 
tion. 

Proteſtations for not producing ſuſpenſions, or for not inſiſting are abſolvitors 
from the inſtance. Theſe uſe to be extracted; for if they be not, the purſuer 
pay inſiſt at any time within the year. 

Proteſtations containing remits in advocations, are always extracted, and arc 
1 ſentences of the advocation, as to the reaſons therein contained, but hinder 
not advocations upon new reaſons, emergent after the former advocation ; which 
ſhould not be paſt upon reaſons competent and omitted the time of the former 
vocation : for as reaſons of ſaſpention are excluded, becauſe competent and o- 
mitted, ſo ought reaſons of advocation. 

1 All the former abſolvitors paſs under their erar- names, and are not or- 
Cnarily called decreets, though indeed they be. But decreets ſo commonly cal- 
ed, are alſo of different- kinds. Some are without litiſconteſtation, when the 
Points requilite for obtaining ſentence are all inſtantly verified, by preſumption, 
Vit, oath of Parties, or being holden as confeſſed without taking a day to de- 
9A pone: 
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be granted, and caption againſt the havers. But if he who is to prove, will take 


having of other men's writs, if he depone de calummia, that he believes that the) 
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pone : which ſort of decreets occur, when the purſuer's libel is ſo inſtantly inſtrud. 


ed, and there is no defence or exceptions ſuſtained to be proved, or if -exceptiong 
be repelled in reſpect of replies inſtantly verified; or if the reply be repelled in 
reſpect of a duply inſtructed ; or if all theſe be inſtructed, which do not import 
the verity of the alledgeance againſt which they are adduced. All ſuch decreets 


may be diſpatched by the ordinary, unleſs ſome point be taken to interlocutor, 33 


to the relevancy or inſtruction, which makes no further ſtop than till the inter- 
locutor be reported ; unleſs the Lords appoint it to be heard in their own pre. 
{ence, inſtantly, or to go to the roll. So ordinaries may adviſe all writs adduced 
for intereſt or probation, requiring no litiſconteſtation, and may take and adviſe 
the oaths of parties compearing, and inſtantly determine thereupon : albeit they 
are ſparing to determine upon qualified oaths, or theſe which are not ſo plain and 


ſhort as that they may be written and ſigned at the bar, in reſpect there is a remedy | 


without neceſſity to go to the roll, becauſe the Lords hear the oaths of parties, 
(when the clerks offer them) if they determine the cauſe, and do inſtantly de. 
cern ; but if there be any doubt of qualities adjected, the Lords either call the 
parties, or remit the cauſe to the roll, Yet if the writs produced be many, large, 
or intricate, the ordinary may make a great av://andum to anſwer when the Lords 


call; and then the cauſe goes to the roll, according to the date of that aviſan- 
dum. _ 


VI. The ſecond kind of decreets, is, when litiſconteſtation is made, and terms 


are aſſigned to prove. After the firſt term is paſt, the party againſt whom the 
point is to be proved, may call upon the act, and if the point to be proved be by 
_ oath, he may crave the term to be circumduced, and the party to be holden az 
_ confeſſed ; or if the probation be by writ or witneſſes, he may crave the term to 


be circumduced for not proving : and if that point terminate the cauſe, decreet 
paſſes of courſe. But if the party produce an executed diligence againſt witnels- 
es, he will get a ſecond term againſt any of the witneſſes contained in the former 
diligence, againſt whom citations are produced by the charge of horning on the 
act, and therewith may have a caption for taking of the witneſſes ; which being 


elapſed, if the 'witnefſes be not produced, ordinarily the term is circumduced, 


and decreet pronounced, if decreet follow upon that point. Yet by ſupplication 
for more witneſſes, in place of theſe that are dead, or out of the country, or for 


wWitneſſes new come to knowledge; the party deponing that they are come to 


knowledge fince the former diligence, will get a diligence againſt theſe other wit- 
neſſes, and a term longer than ordinary, that he may uſe both horning, and, in 
caſe of diſobedience, caption before that term: ſo that there are ſtil] but two terms. 
Yea at the ſecond term for witneſſes, if an execution againſt magiſtrates or mel- 
ſengers to take the witneſſes, be produced, or the latency of witneſſes be inſtrudted, 
at leaſt by the party's oath ; a further term may be granted by the Lords on ſup- 
plication. But if no diligence be produced at the firſt term, or no witneſſes at the 
Jaſt term; decreet paſſeth of courſe, the terms whereof are, © the Lords circum 
« duce the term and decern . rt areas „ 
VII. In diligence for probation by writ, if neither writs be produced, nor horn- 


ing againſt the havers ; the term will be circumduced, and decreet pronounced, 


Eut if either writs or horning againſt the havers be produced, a ſecond term will 
a reaſonable long term, by an incident diligence by way of action, for Proving the 


are in the hands of ſuch perſons, againſt whom he hath intented the exhibition, 
ſhortly after the term was aſſigned; the Lords do readily allow the ſame; but 8% 
indefinitely without a certain term as formerly, when the uſer of the incident 
did induſtriouſly draw it in length, as far as he could, becauſe till the full effed 
thereof, the principal cauſe was ſuperſeded. Pr CER _ 

VIII. If writs be adduced ad probandum upon litiſconteſtation, the ordinal) 


cannot adviſe the ſame : yet if ſuch writs be produced, as have no rational couy 
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. gency with the point to be proved, he ought to reject the ſame, and circumduce 
ns the term. But if any writs to the purpoſe be produced, if no further term be 
in Wl craved (for the purſuer when he thinks he hath proved will readily renounce pro— 
it MW ation, yet the defender will not, till the laſt term be paſt, nor will declare the 
ts MW cauſe concluded) there the ordinary ought to declare the cauſe to be concluded, 
as and according to the act concluding the cauſe, it is to be inrolled in the roll of 
r- Wl concluded cauſes. 
e- IX. In like manner when the probation is by witneſſes, if there be any depo- 
ed tions, the ordinary cannot adviſe the ſame, though they bear nothing more than 
iſe Wl that the witneſſes knew nothing of the cauſe. And if the cauſe depend upon a 
ey WM libel or reply to be proved by the purſuer, he will readily at the firſt term (if he 
thinks he has ſufficiently proved, or expects no more probation) renounce fur- 
ther probation, whereupon the ordinary will hold the cauſe as concluded. But 
if the defender be to prove an exception or duply, the cauſe cannot be concluded 
without his conſent, till the laſt term be elapſed ; and then the ordinary declares 
the cauſe to be concluded, and according to the date of theſe concluſions of the 
cauſe, they are inrolled amongſt concluded cauſes, 

X. If the defender compear not, or before proponing peremptors paſs from 
his compearance; the probation is only by the purſuer, and upon the libel : 
which if he inſtantly verify by preſumption, writ, or holding the defender as 


rms Wl confeſſed, he being cited by a meſſenger at arms with that certification, and if the 
the Wl matter be competent to be proved by oath ; the ordinary will preſently decern, or 
> by report in caſe of difficulty, and upon report will decern: yea if he find a defect 
na Wn relevancy or probation, he ought to aſſoilze, which the defender though ab- 
n to Wl ſent may extract for his ſecurity ; and the ordinary ought not to ſuffer the purſuer 
rect Wi to take up his proceſs, after abſolvitor is pronounced. 

1els- WW XI. If probation be upon litiſconteſtation reo abſente, the purſuer may paſs 
1 from further probation, when he pleaſeth, and hold the cauſe as concluded: but 
the 


the ordinary cannot adviſe the probation, whether it be by writ or witneſſes, but 
t muſt go to the roll of concluded cauſes. And if the defender be cited by a 
aced, WM meſſenger, perſonally apprehended, with certification to be holden as confeſſed ; 
ation the ordinary ought to hold him as confeſſed and decern, if he find the libel Og 
or for WW rant, and the certification to prove the tame, otherwiſe he ought to aſloilzie. 

ne 08 XII. Theſe acts concluding cauſes are oft times neglected to be extracted, 


 wit- WM ict the Lords uſe to proceed to adviſe upon the minute of the aCt concluding the | 
1d, 1 Wcauſe, 


erm. WW XIII. The aividng and decerning in eoneladed bin neoceed thus. The or- 


mel-WMtinary day for adviſing concluded cauſes is Saturday ; yet if the Lords find that 
ated, Ihe teſtimonies or writs are many, which cannot be ended in a forenoon, they 
1 ſup- ippoint an afternoon for adviſing ; and in the beginning- or ending of each leſſion, 
ey uſe to proceed in concluded cauſes, upon other days, when that roll is far 
behind, For concluded cauſes once being inrolled, need not be wakened, though 
L year elapſe after their inrolment : and though they be delete out of the roll for 


horn-Wtot inſiſting, yet they may be inrolled of new; becauſe either party may inſiſt in 
unced. concluded cauſes, though the other inſiſt not; and therefore when they are de- 
m wil ted becauſe none of the parties inſiſt, neither party can take advantage thereof, 
ll take but that either party may inrol again. 
ng WE XXII. When concluded cauſes are called to be 2dviſed, which is not till his 


roceſs be put in the hands of the clerk of the proceſs, that he may peruſe the 
ame, then the clerk, in preſence of the advocates for one or more ſides, relates 
lhe caſe. and reads the words of the act of litiſconteſtation, bearing the points 
at are to be proved, and then declares what is adduced for proving thereof, 
bat either advocate may hear that he omits nothing neceſſary to be mentioned, 
Which he will not fail to do, becauſe it concerns both his truſt and reputation. 
| the probation be by a qualified oath, or by another oath which is long and 
Arplexcd, then the uſer of the oath pitches upon the words which he thinks 
prove 
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prove the point to be proved, which are accordingly read: and if the other par. he 
ty alledge other words, to clear the meaning of theſe, theſe are allo read: ang 


if ict be doubtfulneſs in the probation, the advocates are heard how far the ſtime 
oath proves, or if it be a qualified oath, they are heard whether the quality prov 


be intrinfick and competent or not. And if the probation be fully clear, the N ;1vii 
chancellor or preſident, without removing of the parties, decerns. But if ther 
be any doubtfulneſs, parties and advocates remove, and the Lords adviſe and 
decern *. as fo! 

XV. If the probation be partly by writ, and by witneſſes 10 far as is not pro- orove 
ved by writ, the ſame courſe is followed. And if witneſſes have been uſed, who . 
neither depone H mativè nor negative, but that they know nothing, or remember 
nothing of the points that are to be proved, when the party that is to prove ſeeth 
the event to be ſuch, he may upon ſupplication, obtain a citation againſt the de- 
fender to depone, with certification, providing it ſtop not the adviſing of the 
cauſe, and then the cauſe is adviſed upon the oath, or upon the certification 


to be holden as conteſt, which are A Ione. when witneſſes neither affirm nor XI 
deny. anſwe 
XVI. If the probation be only upon the eines of witneſſes, and if th ira 
party againſt whom they are adduced have inſiſted upon reprobatures againſt the ¶ numb 
hability of theſe witneſſes, if the ſummons of reprobature be concluded, the ad- "TOP 
ducer of the witneſſes may pitch upon witneſſes which are not in the reproba- may e 
ture, and if theſe prove, there is no need to adviſe the reprobature; if not, the mine. 
reprobature muſt be firſt adviſed. The teſtimonies of the reprobatures may not to be 
be contra dicta teſtium, wherein they are conteſles, but only againſt their prelimina- 4,7 t 
ry depoſitions, wherein they are alone, and wherein their oaths are not oaths off hates c 
verity terminating the proceſs. ail theſe points which concern hability of wit- upon t 
neſſes are expreſſed, lib. 4. tit. 23. probation by witneſſes. After the diſcuſſing but he 
of the reprobature (which may be either as to the protiminaries, or as to the 7a. hroe x 
#9 {crentie) the principal cauſe is adviſed. XX 
XVII. Formerly parties were not allowed to be preſent at the adidas. of fy Font 
teſtimonies of witneſſes, nor to ſee the teſtimonies: for when they were taken 1; this 
none but every Fnowar witneſs could be preſent, and when all had deponed, the probati 
ordinary was to ſeal the teſtimonies with his own ſeal; and when they were o nike t 
pened, which was only at the time they were to be adviſed, ſo ſoon as decreet pon n 
Was pronounced they were fea! led up again, never to be opened thereaſter. The weight 
_ Treaſon then given for this cuſtom was, that the witneſſes might not incur mas ler, ei. 
lice or prejudice by their teſtimonies, and thereby might the more freely depone; bat at 
png becauſe all probation depends pon the faith and belief of the judges, whicll on of - 
their proper traſt : but if the teſtimonies were publiſhed, debates upon theif 1 
te ft monies woeld be drawn in much more length than the debates of reie Rule d 
vancv, whereby one court could not overtake the cauſes of a nation. But b pregnan 
a late ſtatute, Earl. 1686, cap. 18. the teſtimonies of witneſſas are ordained tt bike + 
be publiſhed; wherein there is this advantage, that witneſies cannot be 10 cal who pre 
ſily ſuborned, or depone for favour or fead, when their particular teſtimon!fth,; Dro 
are known: and when they are examined, parties or advocates may more Or fame 
ſectually follow them with emergent interrogators, minding them of circum b, Point 
ſtances. | lbority t 
XVIII. However eftionogie taken ſince that act are bebte both at thi Knee: c 
taking and adviling, and ſo are never ſealed. When they were ſealed, tne [ord men 
adviſed with cloſs 00T U ; and when they called before adviſing, it was only i ec are 
hear if any party had any thing to ſay, why they ſhould not be adviſed with a ks. b 
doors. But now parties and procurators muſt be called. And to prevent «ky is 
and loſs of time, the advocates are appointed to prepare a condeſcendence u huilzie, 
the witneſſes, whereby they think the ſeveral points are proved: and there's ning ; 
the witneſſes are marked by numeral figures; and if their teſtimonies be on every 
e me 


All cauſes are now adviſed with open doors, P. 1693, c. 26. 
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the particular words thereof pitched on are to be marked by a line on the mar- 
gin, and a letter thereat: ſo that at every point to be proved, and at every te- 
ſtiwony, if the probation be clear, that witneſs's depoſition is declared to 
rove: if it be doubtful, parties and procurators are removed, and the Lords 
adviſe. And ſo ſoon as they find concurring witneſſes to prove, they in- 
quire no further: but if none of the marked teſtimonies prove, by two, or three 
witneſſes in more arduous caſes, then they aſſoilzie. But the Lords are not put 
as formerly, to read and compare all the teſtimonies, and to find out what is 
proved thereby ; which of Jate, before the publication of teſtimonies, did ſo bur- 
cen them, that they referred the ſame to the clerk of the proceſs, or to ſome of 
their number, which much weakened the decreet, depending but on the truſt of 
theſe : but when parties themſelves are allowed to pitch on their probation, they 
can No more complain of it, than when they produce large writs, and are obli- 
red to mark the clauſes they inſiſt on: and fo the burden of the Lords by the 
publication of teſtimonies, is by theſe means ſomewhat eaſed. | 
XIX. The greateſt difficulty of adviſing concluded cauſes is, by acts before 
anſwer, by which parties are not allowed to prove contrary points; but the no- 
mination of the witneſſes is not wholly in the power of either party, but a certain 
number is determined, which either may adduce. And if the Lords by their preli- 
minaries find, that there were other witneſſes preſent, called by neither party, they 
may ex proprio motu call theſe (if there be any doubtfulneſs) before they deter- 
mine. Now, in adviſing theſe cauſes, oft-times the relevancy of the whole points 
to be proved is undetermined, and always the relevancy of ſome points. And 
tho the debates upon relevancy take ſome time, yet not near ſo much as the de- 
bates on relevancy before litiſconteſtation : for there they do as anxiouſly debate 
upon the relevancy of theſe points, wherein nothing would be proved, as in others; 
but here the probation being firſt adviſed, what is proved, the debate will not be 
large whether theſe points be relevant or not. „ 5 
XX. This difficulty doth alſo ariſe in adviſing probation, when teſtimonies are 
inconſiſtent, whether they be adduced by the ſame party, or by oppoſite parties. 
ln this theſe rules are to be obſerved, 1. An affirmative witneſs is much ſtronger 
probation than a negative witneſs; becauſe inadvertence or forgetfulneſs may 
make the negative witneſs ſo depone innocently, but none can innocently depone 
upon more than what he remembers, and did not advert to. 2. There is much 
weight in the reaſon of the knowledge: ſo he who was near proves ſtrong- 
ler, either what he heard or ſaw, than he that depones that he heard or faw 
but at a diſtance ; or he who depones that he was well acquainted with the per- 
lon of whom he depones, than he who was not, but did only afk who that per- 
lon was, or did expreſs ſuch tokens of him. 3. If the points whereon the 
cauſe depends be done at different times, the more recent will be the more 
pregnant proof, as that wherein circumſtances will be leſs obliterate. 4. As 
o the value or quantity of things to be proved, two witneſſes above exception,” 
Who prove the greateſt quantity or value are ſufficient, tho' there be many more 
ut prove leſſer quantities or values: yet if they all concur, and be of far great- 
fame than the fewer witneſſes that prove more, that quality may be ſuſtained. 
5. Points that fall under the proper object of one ſenſe, are probabie by lets au- 
ltority than other points that fall under more ſenſes; ſo quantity, motion, di- 
lance, require more ſkilful witneſſes than the exiſtence of theſe objects. 6. In 
lrumentary witneſſes being required to be witneſſes, and the particulars expreſs- 
ch are far more pregnant than common witneſſes. 7. Witneſſes of ſeeing of 
its, by which the verity is inferred, are more pregnant than theſe where the 
kme is inferred by emiſſion of words; as in the queſtion whether a fact be 
Muilzie, wrongous intromiſſion, or warrantable intromiſſion; a witneſs de- 
Wing acts of force and violence, is more pregnant than another that depones 
livery by conſent ; becauſe the acts of violence make a deeper impreſſion in 
ae memory. 8. When teſtimonies are contrary, teflimonia non ſunt numeranda 
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fed porrderanda. So fewer of more reputation for faithfulneſs will preponderate 


nam 
more of Jeſs reputation. 8 PP agai 
XXI. If the probation be by writ, if the writs diſagree, and ( ſome) contain The 
both the confeſſion or acknowledgement of the perſon againſt whom probation And 
is led, or of his predeceſſors or authors, they are ſtronger than any other writ by ledge 
clerks or nottars, albeit there be leſs queſtion of their ſubſcription or atteſtati- hs 
on: and likewiſe the atteſtation of a clerk is more pregnant than the atteſtation X 
of other nottars. But when the acknowledgement of the original party is com- ſtime 
ared with the acknowledgement of his ſucceſſors, the former is more pregnant. all tl 
But if there be different acknowledgements, or declarations by the ſame perſon, crecet 
poſteriora derogant prioribus, which holds alſo in clauſes in the ſame writ ; for the MW and t 
poſterior clauſes, if they agree not with the former, do always qualify, correct, Jatin, 
alter, or even take off the former, if they do fully contradict the fame, or of th 
be inconſiſtent therewith : for parties in forming of writs, which oft-times are take 
very long, are unwilling to alter the whole frame, which takes long time and All v 
expences : and therefore do rather add poſterior clauſes not agreeing with the on of 
former. „ | Os be all 
XXII. Albeit either party be abſent at adviſing of concluded cauſes, yet that geceſ 
doth not make the decreet a decreet in abſence, nor gives ground to reduce it as not Gccer 
in foro contradictoris: becauſe there is much more intereſt in judges in the mat- ons, 
ter of probation, than in the relevancy ; for albeit their believing of the truth of ſkilfu 
points proved, be not abſolute and arbitrary, for there muſt be two or three wit- 1 2 rep 
neſſes: yet there is far more latitude in their perſuaſion of the point of fact, than ons b 
in the point of law. And it were a great detriment to the ſecurity and quiet of bor w. 
the nation, if there were difference made between decreets by ordinaries, and . cordir 
theſe in preſentia, or by a leſſer and a greater quorum, or by adviſing when either zs un; 
of the parties advocates forbear to compear, having been in the cauſe, and attend- WI Rice | 
ing the houſe, ſo that it is a wilful forbearance. Nor is there any reaſon to admit from 
of bills, upon pretence that the witneſſes have proved more or leſs than the Lords WI of ſhe 
have found proved, to put the Lords again to go over the teſtimonies, when the WM of the 
advocates might ſo diſtinctly be heard. upon all the teſtimonies they reſted on. It WM do chi 
is not the perſuaſion or truſt of intereſted parties or their procurators ; but that WM XX 
of the Lords, that muſt terminate probation. C Sa yas . 
XXIII. By what hath been ſaid, the difference may appear between decreets in ons ag 
abſence, and theſe which are upon compearance, but paſt from before proponing or the 
peremptors, and theſe which are upon circumduction of terms, and thete which any di 
are upon adviſing of probation. The laſt two ſorts are decreets in foro contro- il particu 
diftorio et contentigſo, wherein allowance has been given to all that could be rele- Betai 
vantly.alledged. But decreets wherein only dilators were proponed, and com- and th, 
pearance paſt from, are in the middle between decreets paſt in abſence, and de- Wl or der: 
creets in foro contradictorio: for therein the defender choiceth rather to let a de- bel not 
creet take effect by performance, or poſſeſſion, than to found upon theſe defences BI ther p- 
which he knew not how to prov,ee. a "Ti 
XXIV. There is a ſpecial kind of decreets called decreets of ſuſpenſion, whict WI neceſfit 
proceed upon the ſuſpenſion of former decreets or charges: and whether the de- and re 
crects be abſolvitor or condemnator, they are called decreets of ſuſpenſion. penſion 
XXV. There is alſo a diſtinction between decreets of reduction and decreets fe- preſum 
ductive. The former is, when any prior decreet or charge is reduced: the latter N well as 
when that decreet of reduction is reduced. that gre 
XXVI. The tenor of decreets is much the ſame, as to the form thereof: for nn the x 
they contain, 1. The deduction of the libel, ſuſpenſion or charge. 2. The com- out nec 
pearance of parties, who were either in the cauſe ab initio, or were admitted jor being fe 
their intereſt. 3. They contain a ſummary of all the writs produced for any © but tha 
the parties. Eut they do not mention the witneſſes adduced : yet now ſeeing MI bation b 
ſtimonies are publiſhed, it were very fit that in the production, mention were my be foun 
of how many teſtimonies were adduced, without any thing of their tenor, or they 


names 
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names of the witneſſes; for in decreets in abſence, or where parties are reponed 
againſt the ſame, it is neceſſary to know how many witneſſes were adduced. 4. 
The decernitory words are ſet down verbatim as they are in the figned ſentence. 
And laſtly, There is ſet down the Becauſe of the decreet, containing the al- 
ledgeances of the parties, and the interlocutors of the Lords thereupon, and even 
the final ſentence itſelf is repeated. | 
XXVII. It derogates much from the honour of the Seffion, and from the e- 
ſtimation and ſecurity of their decreets, and hinders the diſpatch of Juſtice, that 
all things (whether in matter of law or matter of fact) are congeſted in their de- 
creets, which do contain the reiterated and various diſputes and interlocutors, 
and the frequently repeated bills and anſwers and interlocutors thereupon inſert ver- 
hatim : whereby decreets ariſe to ſuch a bulk, and are fo nauſeous to the peruſers 
of them, that they will exceed ſometimes forty ſheets of paper and more; and 
take a long time and expenſive attendance, before ſuch decreets can be extracted. 
All which may be remedied by the Lords, ſeeing the order of the adminiſtrati- 
on of juſticeg is. by their inſtitution committed to them. For all theſe things may 
be allowed to be inſert in the acts, wherupon decreets proceed: but there is no 
neceſſity to inſert more in the decreet, than the matter of fact, whereupon the 
' decerniture ſtands and is ſupported ; whether it be in the libel, or in the excepti- 
ons, replies or duplies, containing only different matters of fact, albeit very un- 
ſkilfully every defence is called an exception, and every anſwer thereto is called 
a reply, and the return thereto, a duply. So that there needed no objecti- 
ons be inſerted, or diſputes whether theſe points of fact are according to law; 
for when the Lords find any point of fact relevant, that imports, that it is ac- 
cording to law, and is ſufficient for the effect for which it is adduced ; and more 
is unfit, unleſs the particular ſtatutes, cuſtoms, and reaſons from equity and ju- 
ſtice behoved to be inſert, which is pretended by none. Neither needs this take 
from the clerks, the benefit that cuſtom hath allowed, according to the number 
of ſheets in decreets ; but the fame might be allowed according to the number 
of the ſheets in the acts, whereupon the decreets proceed, in which their pains 
do chiefly conſiſt: for what paſſes at the time of decreets is ſeldom large. 
XXVIII. To ſhow that this propoſal is practicable, ſome inſtances may clear 
it, 1. When there is no exception proponed, but the defences are all objeci- 
ons againſt the titles, or on the intereſt of parties not cited, the order of citation, 
or the relevancy of the libel: in all theſe, there is no proper exception, nor in 
any dilator : therefore there needs no mention of theſe in decreets, but of the 
particular defence only, whereupon no proceſs is ſuſtained, which is the proper 
Betaute of ſuch decreets. Yea, though the libel infiſt on a particular ſtatute, 
and the defender defends upon deſuetude, or upon a poſterior ſtatute abrogating 
or derogating from the former ſtatute ; it is but an objection, and makes the li- 
bel not relevant. 2. If there be alledgeances in fact proponed as exceptions, ei- 
ther proved by the writs produced, or oftered to be proved in the proper way 
that ſuch are probable, and if none of theſe be found relevant, then there is no 
neceſſity to mention them in the decreet, but they will {till be held as proponed 
and repelled, or competent and omitted: and if in the ſecond inſtance by ſuſ- 
penfion or reduction, the ſame matters of fact be repeated, not only does the ſaid 
preſumption make againſt them, but the acts of proceſs may clear the ſame, as 
well as the decreet, if the ſame be recently quarrelled; and there is no reaſon 
that grounds of debate ſhould be perpetually encouraged till preſcription, but that 


for in the moſt ſolemn acts by final ſentences, omnia praſumenda ſolenniter acta, with- 
com” Bl but neceſſity to produce theſe acts, which are ſeldom regiſtrate : fo that the libel 
d jor being found relevant, and terms aſſigned to prove, the decreet needs bear no more, 
dig Out that the term was circumduced, for adducing no probation, or that the pro- 
g te- dation being adviſed, did or did not prove. 3. If exceptions in fact one or more 
wad be found relevant, and inſtantly verified, they mult be inſert in the decreet : but 
or he 


it they be to be proved, there needs no more be inſert, but that ſuch exceptions 
being 
| D 
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That decreets of Seſſion ſhould have no ſpecial reaſon or Betauſe, but only in ge- 


derſtood to be proponed and repelied. 


the decreets themſelves of courſe, without the neceſſity of any ſpecial warrant 


eject the perſons decerned to remove, and to poſſeſs the obtainer of the decrec 


5. 


in the King's name, commanding the parties decerned to pay and perform a8 
decerned. Theſe of old, were by letters of four forms, as they were called : the 
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being ſound relevant, and terms aſſigned for proving thereof, either the terms 
were circumduced, for not adducing any probation in the manner found competent, 
and therefore decreet was given; or that the exception was found proved or not 
proved, and decreet accordingly pronounced. 4. Replies being properly matters 
of fact, inſtructed or offered to be proved, if they be not found relevant, they 
need not be expreſſed in the decreet; and if they be found relevant, whether 
they preſuppoſe the verity of the exception or not, the tenor of the decreet will 
be in the ſame way, as hath been expreſſed of libels and exceptions, and fo of 
duplies; or any further plies in fact. By this method, there will not be continy. 
ed to poſterity, ſuch long relations of matter of fact, neither inſtructed nor offer. 
ed to be proved, nor ſuch impertinencies and reflections as now are in decreets, 
with great eaſe to the Lords, who, in the ſecond inſtance, may, at a ſhort view, 
ſee he whole grounds of a decreet, and with much eaſe and no damage to the 
clerks, nor to the clients by neceſſitating their long attendance to extract decreets, 
This method is not the ſame with that, which ſometime hath been urged, vis. 


neral, «That all the alledgeances and evidences: of the parties being conſidered 
Hine inde, the Lords decerned, &c.” But here all the grounds of the decreet 
are to be ſpecially expreſſed ; fo that all. other grounds behoved either not to be 
proponed, or being proponed to have been repelled ; as now alledgeances, which 
are paſt over by the Lords without interlocutors ſpecially relating thereto, are un- 


T IT ILE MI. 
Letters executorial upon Decreets. 


ECREETS would be of no effect, but as bees without ſtings, if the law 
did not fix the kinds and form of the executions thereof: which do follow 


in the decreet. The execution of the decreets of inferior courts are called pre- 
cepts, ſuch as precepts for paying or performing what was decerned, or for poind- 
ing; and upon decreets of removing follow precepts to remove, and precepts to 


of removing. Inferior courts have no other executions; except burghs-royal who 
have a privilege to grant acts of warding, and the admiral's privilege, See þ 23. 


II. The decreets of the Lords of Seſſion for attaining their effects, have letter 


firſt was a charge to pay or perform, without any certification; the ſecond was“ 
charge to the ſame effect, but with certification that horning would be direct; 
the third was horning ; the fourth was caption *. But theſe being tedious 2nd 
expenſive, every form being to be returned to Edinburgh, before the next well 
granted; the firſt two were laid aſide, and only horning and caption retained 
But the cuſtom run to the other extreme, and letters of poinding were grantel 
without the necefiity of a preceeding horning. EE 
III. Eut both then and now, no execution can paſs within fifteen days after 
the dates of the decreets of inferior courts, which therefore are called the days 
law; and now horning muſt precede poinding or poſſeſſion, which are not to be 
granted till the days of the charge be expired, which are fifteen days in decrceb 
upon proceſſes, and ſuch days as parties agree on by the clauſe of regiſtration f 
regiſtrable writs, and by the decreets of regiſtration thereupon, whether ſum: 
marily, both debtor and creditor (or his aſſigny having intimated in the N 
ik 


„Craig, III. 2. 4. gives a different account of this diligence, 
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life) being alive, or in caſe of either of their deceaſes, upon decreets of regiſtra- 
tion L. But if the party to be charged be out of the country, the charge muſt be 
upon ſixty days, at the market-crols of Edinburgh and pier of Leith. Or if he 
be latent, or in a place to which there is not ſafe acceſs, the letters may bear war- 
rant, to charge him at the market-croſs of the head burgh of the ſhire, wherein 
he dwells, or haunts. Or if he have no certain dwelling or abode, the charge 
at the market-croſs of Edinburgh, as communis patria, will be appointed by the let- 
ters. And if the party be not found perſonally, the charge may be at his dwel- 
ling-houſe, if he have any, in the ſame order and with the ſame ſolemnities as is 
required in the execution of fummons, of which formerly. Lib. 4. fit. 38. F 13. 
preliminaries of proceſs. e . 

IV. The ſame executorials are granted of courſe, upon any part of the King's 


revenue, or upon the benefices or ſtipends of miniſters, having obtained decreets 


for letters conform, or having decreets of locality ; and that not only in favour 
of the obtainers of theſe decreets, but alſo of their ſucceſſors, upon production of 


the decreets of their predeceſſors, with their own act of admiſſion: act of Sede- 
runt 22. June 1687. Which letters were effectual, not only againſt the perſons 


decerned in the decreets, but again{t their heirs or ſingular fuccefiors poſſeſſing 


the lands burdened by the ſaid decreets. And in like manner horning is ſummari- 
iy granted, upon all the acts of Parliament, bearing expreſsly a warrant for horn- 


ing. Letters of horning were alſo competent for the charges of commiſſioners 
to Parliaments and conventions of eſtates; and for the contribution-money due 
to the Lords of Seſſion, out of the benefices. All theſe hornings were called 
general letters, becauſe all the particular perſons were not named in them, but 
were contained under general heads . Lt 


V. But by cap. 13. Sefſ. 2. Parl. 1. K. W. and Q. M. © All general letters of | 


« horning were prohibited in the future, and declared null, if they were uſed, ex- 


** cept for the King's revenue, and miniſter's localities, without prejudice of the 
** decreets for poinding of the ground, which are to have the ſame execution as 
86 formerly.“ This is, that they may proceed not only againſt the perſons that 


then were heritors and poſſeſſors, but alſo againſt their ſucceſſors, ſo long as the 
obtainer of the decreet and letters of poinding lives; but after his death the ſame 


| mult be transferred in the perſon of his heir or aſſigney a&ive and in the perſons 


of the then heritors and poſſeſſors paſſivs. 


VI. Vet this act will not hinder ſummary charges, if the parties names be par- 


ticularly mentioned in the letters: as in the hornings for the commiſſioner's 
charges, if the names of the heritors be therein expreſſed, who are repreſented 


by their commiſſioners, albeit the quota be not expreſſed, but only the total of 


the charges, according to the clerk-regiſter's teſtificate of their attendance  with- 


out neceſſity of a decreet calling all the faids heritors, but only containing a 
charge to the free-holders to meet and ſtent themſelves, for the ſaids commiſſion- 


er's charges, according to the valuation of their lands holden of the King. And 
likewiſe letters direct at the inſtance of the ſeveral Lords of Seſſion, for their 
ſhares of the contribution- money, againſt thoſe who were in uſe to pay the lame, 
"ing expreſſed by name, are ſufficient, without neceility of a decreet. See /1b. 4. 

VII. "moms letters of horning are alſo granted on bills of exchange, by 
4b. 20. Parl. 1681. Bearing, © that any foreign bills of exchange, from or to 


* this realm, being duly proteſted for not acceptance or for not payment, and the 


aid proteſt having the bill of exchange prefixed, thall be regiſtrable within 


' ix months after the date of the ſaid bill, in caſe of non- acceptance, or after 
* falling due in caſe of non-payment, at the inſtance of the perſon to whom 
F the ſame is made payable, or his order, that letters of horning upon a ſingle 

charge of ſix days, may paſs thereon: without prejudice to purſue for ex- 
: | 9 C 6 change, 


; By act 39. P. 1696. all writs regiſtrable may be ſummarly regiſtrate notwithſtanding the granter's death. 
See above, III. 3. 13. 
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e change, re-exchange, damage or intereſt, by way of action or ſpecial charge,” 
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But after the fix months, there is no place for ſummary regiſtration or ſummar 
charge upon bills of exchange, but only by way of action. Alſo by this act they 


bear annualrent, in cafe of non- acceptance, from their date, and in caſe of accep- 


tance, and non-payment, from the day of falling due. 

V1II. Letters of horning do firft narrate the ground whereupon they proceed, 
whether it be a decreet either ſolemn or ſummary (by regiſtrations of bonds, or 
other regiſtrable writs, or bills of exchange) or a ſtatute by which horning is ap- 
pointed. Alſo they paſs by cuſtom in the caſes aforeſaid ; and alſo upon the de- 
creets of inferior courts, preſented to the Lords: Parl. 1606. cap. 10. c. Next 
follows the will or command, which contains two parts, both being directed to 
meffengers. The one is, to command the party to pay or perform. And (in 
caſe of diſobedience, the days of the charge being paſt) the other part, is, a com- 
mand to the meſſenger to paſs to the market-croſs of the head burgh of the 


juriſdiction, wherein the party charged dwells, whether it be a fhire, ſtewartry, 
bailiary of royalty or of regality, and there publickly to read the letters of horn- 
ing, and becauſe of diſobedience of the party charged, to denounce him rebel: 


and to the effect the ſamine may be known to all concerned, the meſſenger muſt 


give three blaſts with a horn, which is the reaſon why theſe letters are called 


horning: and likewiſe for the further publication, he muſt affix a copy of the 


letters upon the croſs, immediately after the blaſts of the horn. All which muſt 
be done in preſence of witneſſes, required to that effect, who with the meſſenger 


ought without delay to ſign the executions of the horning, (theſe being ordinari- 
ly taken along with the meſſenger, that they may be witneſſes both at the charge 
and denunciation, ſince the late ſtatute, Parl. 1681. cap. 5.) For it is not reaſon- 


able, that the execution ſhould depend upon the memory of the meſſenger and 
witneſſes; and the letters of horning are not accounted executed, till the execu- 
tions thereof be both done, written and ſigned as aforeſaid. But as to hornings 


precee ling that act, the expreſſing of the witneſſes their names and defignations, 
both as to the charge and denunciation, and there being required to be witneſſes 
to theſe acts, with the ſubſcription and ſeal or ſtamp of the m: flenger, was ſuf- 
ficient : but now the ſubſcription ef the meſſenger and witneſſes ſupplies the 


ſtamp, and in antient executions any veftige of the ſtamp is ſufficient, 


IX. The effects of horning ſo executed, whereby decreets and others ahove— 
mentioned, attain their end, are diffcrent in ſeveral caſes. For tho' the horning 
be not regiſtrated, yet upon the return thereof duly executed, letters of caption 


ſometimes pals of courſe, whereby the party denounced may be immediately ta- 


ken and incarcerated. But if the decreet be to remove, theie is, upon fight there- 
of, letters of poſſeſſion granted for dilpoſſetting the party decerned to remove, 
and for entering of the party, obtainer of the letters, to the natural poſſeſſion. 


And if the horning and executions be regiſtrate within the time appointed by the 


act of Parliament for regiſtration of hornings, the moveables of the party denoun- 
ced, which he had the time of the denunciation, or which he ſhall ſucceed to, 


or acquire thereafter, become eſcheat and confiſcated to the King, or to the Lord 


or bailie of regality, according to their infeftments, whereby the moveables of 
parties living within the regality, and denounced and regiſtrate there, are gifted 
and diſponed by the King to them, their heirs and ſucceſſors, as pertinents 9 
their office and juriſdiction. But hornings againſt witnefles, or havers of writs 
to be produced ad probandum, or any denunciation not being at the market-crob 


where the party denounced dwells, do not inter fingle or liferent eſcheat, but on- 


ly caption. Yet denunciation againſt perſons fu zitive, or other denunciations by 
order of the Privy Council or Juſtices, being at the mark<t-croſs of the place 
where they fit at the time, do infer eſcheat ſingle and literent, tho' the party de; 
nounced dwell not there: but this is by a ſpecial ſtatute. And likewiſe the pal, 


ty denounced and regiſtrate at the horn is declared rebel, becauſe of his oy 
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dience to the King's command ; yet it is not a rebellion importing treaſon or any 


y crime, becauſe it is not preſumed, that the party's not obeying was out of con- 

y tempt of the King's authority and command; but becauſe they are either not able 

co perform, or ſupinely negligent and ignorant of the denunciation and regiſtra- 
tion. | TY | 

| It is alſo a further effect of the horning duly executed and regiſtrate, that if 

Ir the party denounced be inſolvent, he can thereafter do no deed (if he was not ſpe- 


cially obliged to do it before the denunciation) that will be effectual againſt the 
creditor at whoſe inſtance the denunciation was. 

X. If the party denounced be relaxed within year and day after the denuncia- 
tion, it reaches no further than his moveables that he had before the relaxation. 
But if he continue unrelaxed for the ſpace of year and day, the rent and pro— 
fit of all his heritable rights fall to his ſeveral ſuperiors, not upon account of 
tranſgreſſion againſt them, but becauſe by the denunciation he is an out-law, and 
as civiliter mortuns, whereby his fees are opened to his ſeveral ſuperiors : yea, tho 
he be relaxed, only thoſe moveables he acquired after his relaxation continue to 
him: but his liferent continues in the hands of his ſuperiors *. 1 8 

XI. Horning duly executed and regiſtrate hath this further effect, that the 
party denounced as a rebel or out-law, hath no perſon to ſtand in judgment un- 
til he be relaxed. Yet when he 1s cited by parties, with certification, that if he 
compear not, he ſhall be holden as confeſt, or that his evidents ſhali be redu- 
ced, or improved, as reputed falſe and forged, the Lords will not ſuffer that 
party to debar the party denounced with horning, by which they ſhould both 
urge him to compear, and hinder him to compear. The Lords do likewiſe re- 
lax parties who are incarcerated, and not able to find caution, to give them er- 
ſmam flandi in judicio, to the effect that their cauſe may be diſcuſſed while they 
ve w-prifes;-: © ones 7, ER rg oo 

XII. Horning having fo ſevere effects, the Lords do reduce the ſame upon the 
leaſt nullity, by omiſſion of any thing requiſite in the execution and regiſtration 
thereof; as is largely treated, /:b. 3. lit. 3.4 1. et ſeg. But they will not ſuſtain 
any nullity by way of exception; becauſe the King's intereſt ariſing thereupon by 
the eſcheat, requires that the Officers of State ſhould be called, eſpecially when 
the horning is craved to be reduced, that the eſcheat may fall in conſequence, un- 
ove- less a donatar be called or appear. But if the horning be otherwiſe made uſe of, 


ning as to debar any party from compearance, the nullities therein will be received, 
2tion  intimation only being made to the Officers of State: or if the horning be craved 
y ta- co be reduced, that the liferent-eſcheat may fall in conſequence, the ſuperior or 
gere- his donatar muſt be called, whoſoever the ſuperior be; for in that the King ut7- 
nove, ur jure communi. „ 1 | 
fon. XIII. The ſecond executorial on decreets, is, by letters of caption. Theſe 
the WW letters paſs of courſe upon production of the executions of the horning, both as 
10un- WW to the charge and denunciation, The narrative thereof bears, that the party to 
ed to, be taken was orderly denounced rebel and put to the horn, for the caufes ex- 
Lord WM prefied in the horning; and therefore the will of the letters bears warrant to 
es of command all magiſtrates and meſſengers, to take and apprehend the perſon de— 
gifted nounced, wherever he may be found within their ſeveral juriſdictions. Yet any 
nts of meſſenger employed by the party to whom the horning belongs, may himſelf, 


without a charge to any other, apprehend the perſon denounced wherever he finds 
t-crols him; and the having of the horning is a ſufficient inſtruction of his warrant : 
ut 00- Vea, if he think another meſſenger may be more able to execute the caption, or 
ons bY be leſs ſuſpect to be intruſted with the letters, he may cauſe that meſtenger exe 
place I cute the ſame ; and if he be not willing, he may charge him by the warrant of 
rty de the letters to do the ſame. 
ne Parr XIV. All meſſengers ſhould have a blazon, and a rod or wand *®. The blazon 
diſobe- Is a piece of brafs or ſilver, having the impreſſion of the King's arms upon it, 
3 „ | which 
See above, II. 4. 64. et III. 3. 14. See below, IV. 49. 7. 
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which is fixed upon the meſſenger's breaſt, ſo as the impreſſion of the arms may 


be ſeen, that thereby while he charges, his authority and warrant may appear; for v 
for if any affront be done to him, when he charges without his blazon, it will Not wou! 
import a deforcement, unleſs the actor knew him to be a meſſenger then. From * 
the impreſſion of the King's arms on this blazon, meſſengers are called meſſen- the 1 
gers at arms: for they are not military officers, but civil. The rod or wand the | 
hath a particular ſhape and impreſſion, by which it may be diſtinguiſhed from beg 
any other. The uſe thereof, is to evidence his authority and warrant to execute 1 
captions or other executorials: for in the execution of captions, the meſſenger albel 
ought to touch the party to be taken with that rod, and then read to him the cout! 
letters of caption: yet if he have witneſſes and aſſiſtance ſufficient to make him oy 
go to priſon if he were unwilling, the not reading of the letters, or the not giving FEE CT 
a copy thereof figned by the meſſenger would not annul the caption : but if the 20 
party taken ſhould eſcape, the reading of the letters, or giving a copy thereof, ales 
would not have the fame effect, as if the blazon were ſeen, or the party were to be 
touched with the rod; theſe being the evidences of the meſſenger's authority, by 5 
which the party cannot deny, but that he knew him to be a meſſenger at arms, duty 
and thereby might not only be liable to the penalty of deforcement, but to other . 
penalties for his contempt and violence. 3 ; | = 
XV. The caption being ſo far executed, the meſſenger or magiſtrate charged to 8 
execute the caption, muſt take the perſon apprehended to a lawful priſon, and i , 
muſt deliver him to the keeper of the priſon, or to ſome magiſtrate having power wy 
over him, requiring him to put him and detain him in priſon: and if they refuſe, ce 
or do not perform the fame immediately, he may charge them by the warrant 13 
of the letters for that effect. e N BB Tl Fog 
XVI. The mefbienger may incarcerate the party in whatever lawful priſon he T : 
pleaſes, and is preſumed to have warrant from his employer ſo to do: which loc 
| | | 3 FR . | » IUHCT! 
power cuſtom hath allowed, that debtors may the more effectually be induced to Loſe 
pay, but it wants not its inconvenience, putting all the burghs to the trouble of Klee 
Incarceration at the option, or it may be upon the picque or prejudice of the cre- Kh 
ditor or meſſenger. And therefore it might fitly be amended by an act of Par- | "—> 
lament, or of Sederunt, requiring meſſengers in executing of captions, to take en th 
the party to the next lawful priſon, having a ſecure priſon-houſe; for albeit every 5 
burgh-royal, or burgh of regality, be obliged to have a ſufficient priſon ; yet IE 
many have not, and creditors ought not to hazard the eſcape of their debtors by aſd 
an unſufficient priſon ; and albeit thereby the magiſtrates will be liable for the debt, 5 
yet they are not always ſolvent: but there is no reaſon they ſhould paſs by a ſuffici- 5 ght 
„ „„ oo i 
XVII. Meſſengers ought not to detain priſoners unneceſſarily in their hands, Wi der: 
but ought to put them in priſon fo ſoon as they can; left they prejudge their em- and + 
ployers by heightening their expences, upon pretences of componing with their oY 
parties, or ſuffer them to procure ſuſpenſion before they be actually impriſoned. brilon 
XVIII. As meſſengers may execute captions, by themſelves immediately; ſo Bk 
they may at ditcretion charge other meſſengers or magittrates, to execute the . 
ſame ; but they muſt attend them, and furniſh them with the letters of caption, . be - : 
without which they can ſhow no warrant for the incarceration : and therefore eſcape 
magift rates uſe to offer to go with the meſſengers foot for foot, if he can ſnow i meſſe 
where the perion to be taken is, of which he doth ſhow any probable evidence; eſcape 
but otherwite it were unreaſonable, that a ſheriff or his depute, ſhould follow 1 XY 
meſſenger, at uncertainty, to any place of his thire. Magiſtrates of burghs ade But re 
liable to more diligence, for executing captions, becaule the bounds of tell diliger 
town or Juriidiction is narrow: and therefore ordinarily, the meſſengers do 0 witho: 
conſent take their officers and other aſſiſtance, to ſearch for and apprehend the he ſal 
party. 5 FFFFF ns tant j; 
XIX. By magiſtrates, are only underſtocd ſheriffs of ſhires, ſtewarts of ſtewaſt- 


; FOE Parties 
ries, bailies of regality, bailies of burghs-royal, or of burghs of regality ; but 7 
| . thous 
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though all theſe be obliged to have 7 priſon-houſes, and may be puniſhed 
| for want of them : yet they are not/ bound to receive priſoners whereby they 
would be liable for the debt in the caption, if they have no ſufficient priſon, 
XX. The executions of letters of caption ought to bear the whole diligence of Þ 
the meſſenger uſer thereof, in the ſeveral cafes before expreſſed, and eſpecially 4 
the place where he apprehended the party, and the time thereof : that it may ap- 3 
pear how long he was in his hands. And if he charged any magiſtrate or other 
meſſenger, who failed in giving due concurrence, he ought to expreſs the ſame, 
albeit thereafter the party was taken otherwile : for thoſe who fail in due con- 
courſe, are liable for the debt in the caption, aithough there were many ſuch, as 
well as thoſe who ſuffered the priſoner to eſcape ; likeas all of them become cor- 
rei debendi to the creditor; and if the party eſcape by violence, or otherwiſe, the 
manner of eſcape ought to be expreſſed in the execution, and the names of thoſe 
who were concurring in the eſcape : the witneſſes alſo in theſe executions ought 
to be required and deſigned, and ought to ſubſcribe with the meſſenger de recenti. 
XXI. There is an acceſſory action or diligence againſt thoſe who fail in their 
duty, in executing of captions, for which the Lords may grant letters of hornino 
ſummarily to charge them, in the ſame way as. they do againſt depoſitars of 
ſums conſigned, upon fight of the inſtrument of depoſitation: for there is no 
reaſon that creditors uſing executorials ſhould be put to new ordinary actions; 
nor can fuch hornings be counted general letters, becauſe the names of the par- 
ties are expreſſed, and their failing in their concourie appears from the executi- 
ons, whether it be in the not concurring to the taking and incarcerating, or in 
ſuffering the priſoner to eſcape. 1 . 


XXII. It will not be a relevant defence or reaſon of ſuſpenſion, for magiſtrates 
ſuffering priſoners to eſcape, that they will yet take the party, albeit he be in as 
good condition as when he eſcaped ; or that, upon teſtificates of phyſicians, they 
. ſuffered the priſoner for his health to go out to take the air, or to go to a private WE 
houſe, albeit in either caſe there were two to guard him; for the Lords, by act of Oe » 
Sederunt, June 14. 1671, prohibited the magittrates of Edinburgh, to ſuffer priſon- 1 
ers to go out, without particular warrant; or the magiſtrates of other burghs not 
far diſtant, except in the imminency of death. And where ſuch warrant is grant- 
ed, the magiſtrates ought to chuſe the place of the priſoners abode, that the ſame 
be ſecure, and the guards attending. Likeas, they do declare, that if magiſtrates 
et priſoners go out, upon any other pretence, although they reſtore them to pri- 
lon, they ſhall be liable for the debt: for ſ/qualor carceris is an intereſt of the cre- 
ditor, to cauſe the debtor to ſatisfy, or to diſcover his means, which magiſtrates 
ought not to prejudge them in. Yea, the eſcape of priſoners liberates not the 
magiſtrates, except in the caſe that provident diligence could not prevent or hin- 
der: and therefore it is not relevant to liberate them, that the priſoner got in files, 
and therewith did ſhear off the locks or catbands of the doors of the priton ; becauſe 
there ought to have been more doors and catbands on either fide, whereby the 
priſoner could not reach the outer-catbands : neither yet that the priſonet cut the 
ſtanchers with files, or aguofortzs; becauſe the keepers of the priſon ought to vi- 
lit the ſame frequently, and to ſearch for ſuch inftruments : for if ſuch pretences 
be ſuſtained, it will be ealy for the Keepers, by colluſion, to ſuffer priſoners to 
elcape. In like manner, the eſcape from meſſengers, doth only liberate the 
meſſenger, when he uleth all provident means to prevent or hinder the party to 
elcape. = | | i | © : EE | 
XXIII. Captions do ordinarily proceed upon the fight of regiſtrate hornings. 
But regiſtration is not requiſite againſt witneſſes, or havers of writs, charged by 
Wigence, to produce writs as means of. probation. Captions are alſo granted 
without a preceeding charge, by the Lords, upon ſpecial occaſion, as if parties 
© ſuſpe&t to leave the country, and have no viſible eſtate in it; or when the war- 
"ant is upon contempt, or diforder in proceſs. Any judge. ordinary, or even 
but parties, may ſeize upon perions for publick crimes, or for their own debts in 
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their eſcape out of the kingdom, or in clear evidences of their preſent going about 
the ſame. There is allo a ſpecial privilege of ſummary arreſting or ſeiſing perſons 
by the admiral: becauſe his juriſdiction is moſt converſant about ſtrangers, and 
on that occaſion, and for diſpatch of ſtrangers, he is authorized, ſummarily to ſeize 
perſons, till they find caution judicio ſiſti, or judicatum ſolvi, or both. 
XXIV. The third executorial is by letters of poinding, which of old was call. 


ed the brief of diſtreſs, paſſing out of the chancellary of courſe; by which the X 
| goods not only of debtors, but of their tenants and poſſeſſors of their lands, were « uf 
y poinded for their debts, much like the execution of the ſubjects of one ſtate a. « M 
F gainſt another, by letters of mart. But this was juſtly redreſſed, by Parl. 146g, aCcol 
1 cap. 36. intitled, That the poor tenants ſhall pay no further, than their terms Ml at is 
1 email for their Lord's debt, by the brief of diſtreſs.” And cuſtom hath fur. appo! 
| ther interpreted, that this diſtreſs of tenants, even for a term's mail for their WW niſha 
| Lord's debt, is not for his perſonal debt, but for theſe debts which are > 823 
| debita fundi, and that upon letters for poinding of the ground, paſſed upon Ml lemn 
1 decreets for poinding of the ground, which can extend to no further, than the the d 
. ground affected with the real burden contained in the letters, and the goods there. Ml preſer 
| upon, in fo far as they do belong to the debtor, or to the tenants, in ſo far s their 
0 may be extended to their term's mail or rent *. This kind of poinding requites but t! 
| no prior charge of horning, becauſe no perſon is decerned to pay, and ſo cannot ¶ upon 
q | be charged, but only the ground is decerned to be diſtreſſed; and the moveable X 
i Rp thereon to be poinded ; and failing theſe, the ground-right and property of the charg 
þ ns lands to be appriſed by the foreſaid act. Yet it cannot proceed till fifteen days WM 1669, 
A after the decreet of poinding of the ground, which are the days of law, within WM © bon 
I which parties may ſatisfy, or procure ſuſpenſion. This way of poinding is more WI © day 
1 fully explained, /b. 4. fit. 23. So that there needs no further to be here repeated. ſhal 
= XXV. Appriſing is the executorial for making effectual decreets for poinding of Wl © ſpui 
1 the ground, which paſſeth of courſe as other executorials : for letters of appri- Ml © heri 
+ ſing are ſummarily obtained thereupon by ſupplication ; and the ſame order is u- WM © law: 
is | ſed therein, as in appriſings upon perſonal debts. There is no need to ſay any to u 
= further of appriſing here, it being largely handled, /:b. 2. fit. Infeftments, $ 29. WM * full) 
id as a ſpecies thereof; and likewiſe Jb. 3. tit. Diſpoſitions, & 13. ef ſeq. as appri- Wl the ry] 
bd fing is a tranſmiſſion and legal vendition of lands and annualrents. See alſo kb. ces mi 
7 „ . — 5 „ ty for 2 
E XXVI, Hence there ariſes a diviſion of poinding, in real and perſonal. The Wcepts, 

i real poinding proceeds upon a real right affecting the ground. The perſonal WW of law 
1 poinding proceeds upon a perſonal debt, decerned to be paid by perſons debtors, ¶ fuſpend 
1 principals and cautioners, or other acceſſory debtors; whereupon letters of poind- XX 
3 ing paſs of courſe, for poinding the readieſt goods of the debtor, wherever they tute, b; 
| can be found, to the avail of the debt. And becauſe the right of moveables s Ws acc 
1 _ preſumed by poſſeſſion, all the moveables which are in the poſſeſſion of the debt- Mtreets © 
it or, may be ſo poinded for his debt; and neither his aſſertion, nor his oath that {ters of 
? they belong not to him, but to others, will ſtop the poinding : but the oath of lriſdig 
a others being offered, before the poinding be compleat, will ſtop the ſame, witi-WI XXX 
it out prejudice to the creditor, to prove theſe ſtopped goods to have then belonged I poindin, 
1 to his debtor; and ſo he may recover the ſame, if he be not otherwiſe ſatisfied. MWliſtance 
ö The meſſenger hath authority to take this oath, and is a kind of judge in the exe- e, wit 
= cution : and therefore he ſhould not reſt on the oath of parties in general, that together 
4 the goods belonged to them, and not to the debtor ; but he ought to cauſe them pindin; 
i condeſcend upon their particular right, and ought to ſet the ſame down in br to 
is execution of poinding, that if there was any thing wanting to pay the debt, te ted tot 
3 creditor may return upon theſe goods, and that he may know that the meſſen- Way, th 
n ger has done his duty without colluſion : for the meſſenger may reject the oat} if office. 
| if he do not find a reaſonable account of the title, and perſons will not ſo pate t. 
1 G cularly depone falſly, as in general, or upon their conſtruction of the point * Fit the 


1 See above, II. 5. 9. 


* . a * ach 
N A R — | " PEI p 2 * | — — * * A 
ys Mes” ae ho ot os 7 OOC Wen F Dili: AS e R 

* * 7 W 1 21 75 2 7 . 9 ans FE” © $i 

C0 2 mn SS x EL NEW 4 7 Kew. 
4 92 4 2 en * Gf JF 7 Ts bo to 4 8 * * 

* * N 2 / . 9 . - oy 
eg on. „ 
: 


/ 


Tit. XLVII. Letters executorial upon Decreets. 751 


right, ſeeing they may know that ſuch oaths in their own behalf, are but as oaths 
of credulity, or oaths of calumny, which terminate not the point of right, ſo 
that by a future proceſs *{uch oaths may be eafily redargued, and they appear to 
be perjured. Theſe oaths to ſtop poindings, uſe to be admitted, to be given not 
only by the owner of the goods, but in caſe of his abſence, without {ſuſpicion of 
colluſion, by his wife, or children in his family. See ib. 4. tit. 30. $6. 
XXVII. By the 34th act, Parl. 1469, © poinding for mails and annualrents 
« upon holy days, 1s forbidden, and deferred till the third day after Whitſunday or 
« Martinmaſs,” which was for the rent payable at theſe terms, while theſe were 
accounted holy days. But theſe not being ſo accounted now, that part of the 
act is in deſuetude : yet ſtill poindings on the Lorp's day, or on ſolemn days 
appointed by church or ſtate, for humiliation or thankſgiving, are void and pu- 
niſhable. > 

XXVIII. Letters of poinding are not only granted upon the Lords decreets, ſo- 
lemn or ſummary, or upon the other ſummary letters of horning, but alſo upon 
the decreets of ſherifts, commiſſaries, or other inferior judges, the ſame being 
e- Wl preſented to the Lords. For tho' theſe judges may give precepts of poinding on 
23 Wl their own decreets, yet theſe can have no effect without their own juriſdiction ; 


ez but the letters of poinding granted by the Lords, are as extenſive as if they were 
ot upon their own decreets, Parl. 1661, cap. 29, Fn Fe 

les XXIX. But no perſonal poinding can lawfully be put to execution until a 
he charge of horning be given, and the days of the charge expired, by cap. 4. Parl. 
ays 1669, bearing, That it ſhall not be lawful to poind moveables upon regiſtrate 
hin “ bonds, or decreets for perſonal debts, till the parties be firſt charged, and the 
ore Wl © days of the charge expired; with certification, that poinding otherwiſe uſed, 
ted, BW © fhall be null, and the poinders ſhall be puniſhed, and proceeded againſt as 
> of Wl © fpuilziers : but prejudice always of any decreets recovered at the inſtance of 
pri- heritors againſt their tenants in their own courts ; whereupon it ſhall be 
s u- WW © lawful to them to uſe poinding as formerly: and but prejudice to ſuperiors, 
any Wl © to uſe poinding againſt their vaſſals for their feu-duties, as they might law- 
20%. fully have done of before.” Theſe exceptions leave it uncertain what was 
opti- the rule for the perſons accepted before, wherein the cuſtom of the ſeveral pla- 


ces muſt be conſidered, at leaſt to ſhun ſpuilzie : but tho' there be no neceſſi- 
ty tor a precept to pay, as in the caſe of other creditors, who muſt uſe ſuch pre- 
The Wl ©*pts, or letters of horning, before they can lawfully poind ; yet ſtill the days 

_ after the decreet ought to be free, that parties decerned may ſatisfy or 
ulpend. 9 7, 


oind- BI XXX. The order of maſters poinding their tenants is not determined by ſta- 
they WW ute, but by cuſtom, which is thus: maſters do at their own gates, or other pla- 
ples 1 ces accuſtomed, poind their tenants for their rents, and poinding upon any de- 
debt- WM eets of their baron-courts are fo executed; becauſe there is no warrant for let 
h that bers of horning or poinding upon their decreets, neither can they exerciſe their 
ath of uriſdiction without their own territories. VV . 
with- i XXXI. Poinding upon decreets of all judges ordinary muſt be thus: if the 
onged {Mfvinding proceed upon the precept of an inferior judge, his officers, with ſuch aſ- 
isfied. Wiltance as they think ſufficient, go to the place where the goods of the debtor 
e exe. le, within the juriſdiction. And if they be goods that can be driven, or brought 
„ that Wether without hurt, they gather the ſame, and then they read the precept of 
> them deinding; and if there be ordinary prizers within the bounds, and the debtor of- 


er to prize goods by them to the value of the debt, that no more need be car- 
led to the croſs than what is ſufficient, the officers may not drive or carry more 
"Way, than about that quantity they eſtimate : or if ſuch prizers be not offered, 
© officers may deſign prizers for that effect, and they have the choice of the 
goods that may be ſufficient. But that appriſing is not the rule of eſtimation, 
it the goods muſt be carried to the croſs, or to the ordinary place of poinding, 

* within 
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within the juriſdiction where they are found, and there again the letters of poind- 


T 


ing muſt be read; and if there be ordinary ſworn prizers, authorized by the 2 70 beit 
ordinary of the place, theſe ſhould appriſe the goods to the value of the debt, gen 
with the twentieth penny more for the ſheriff-fee ; but if ſuch be not found, the be | 
officers may chuſe other prizers, againſt whom the debtor can inſtruct no juſt that 
exception, eſpecially indifferent perſons, who are not concurring in the poindin LOR 
if they can be had. 0) caſe 
XXXII. The goods being ſo appriſed, the officers muſt make publick int. be © 
mation thereof by oyeſſes, to convocate the people, and declare the price of the that 
goods, they being ſet apart and under view; and then muſt require the debtor to be | 
make payment, with certification, that if he do not, he will deliver the goods real 
appriſed to the creditor, or any having his warrant, (which is ſufficiently inſtru&- hind 
ed by having the precept of poinding) to be uſed by the creditor, as his own tne 
goods, at his pleaſure. If the debtor, or any to his behoof, appear and offer pay- on t 
ment, ſuch time muſt be allowed before the goods be delivered, as the money A 
may be told, and being told, the ſame muſt be delivered to the creditor, or the not 
perſon intruſted for hires, upon his interchanging « of a diſcharge of the debt, and are d 
of the decreet, and letters for the ſame ; ; and there muſt alſo be time to draw the 2 
diſcharge by fight of the officers, or judge-ordinary of the place: and in caſe Wer 
ſuch diſcharge be not granted, the officer muſt not deliver the goods to the cre- mari 
ditor, if the debtor conſign the ſum in the hands of the judge- ordinary of the en 
place, or his clerk, to remain in their hands, to be given up to the creditor up- firſt | 
on delivery of the diſcharge as aforeſaid ; which being contained in the execution poinc 
of the poinding, will be a ſufficient ground to charge the depoſitar to deliver the vilegr 
money upon delivery of a diſcharge, which the ordinary on the bills for the time poſſe 
will find ſufficient, comparing it with the decreet: or if there be a nottary pre- ſtratic 
ſent, it is more convenient, that the inſtrument of a nottary be taken upon the oblig: 
_ executions than by the officers, who are oft-times ignorant. This confignation 0 for 
being made, the goods ſhould be left to the debtor, owner thereof, to be diſpo- lawfu 
fed of as his own goods: and there may be no further execution pon that pre- there 
cept of poinding. cauſe 
This way of confienation i is the frourel and moll convenient; yet if the mel. not ſa 
ſenger, or other executor, being a perſon of credit, receive the money, he may preciſ 
keep it as conſignatar, if a diſcharge be not offered; and tho' the executor of rer 
ſhould deliver the ſame to the creditor, he would be in no hazard, if he offered that l 
the ſubſcribed double of the letters of poinding and executions to the e and ® the 
delivered the ſame, if he would accept it. fore t] 
XXXIII. But if no offer and conſignation of the ſums as aforeſaid be made, XX 
the officers, executors of the poinding, muſt deliver the goods appriſed to the procee 
_ creditor, as his own goods, in ſatisfaction of the debt contained in the precept of viv 
poinding, in whole or in part: and he ought to offer to the debtor, a copy of 4 lanc 
* Natu 


the letters of poinding, ,and the executions ſigned by him and the witneſſes te 
quired thereto, if he can write, or by a nottary, by whoſe inſtrument the execut-· © the 
ons are formed ; either of which, will be a {ufficient inſtruction of the payment 
of the debt; The execution upon letters of poinding by the Lords, is 1n the; 
ſame manner: but with this difference, that the execution mult be done by wel of the 
lengers at arms. 
XXXIV. There is an exception againſt poinding ay moveables by cap. g 
Parl. 1503. in theſe terms, © lt is ſtatute and ordained, that in time to come, 0 
% manner of theriff nor officer, poind nor diſtrenzie, the oxen, horſe, not o., 
<:-ther Send pertaining to the plough, and that labours the ground, the time o 
« the labour! Ng of the ſamen, where any other goods or land are to be appriſed Of 
« poinced, according to the common law.” By this ſtatute it appeareth, that 


plough-goods cannot be poinded, upon decreets for poinding of the ground, an 
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beit there be no other goods ſufficient upon the ground, to ſatisfy the real bur- 
den contained in the decreet: becauſe the act bears, that plough-goods ſhall only 
be poinded, when there is neither other moveables nor lands to be poinded ; ſo 
that ſeeing the land 1s always capable to be poinded, therefore the plough-goods 
cannot at all be ſo poinded : but it is not ſo in perſonal poinding ; yet in either 
caſe, the exemption of plough-goods, is only in plough-time, which is not to 
be underſtood of the time they are actually plowing, but of the ordinary time 
that ploughs uſe to go, in the ſeveral places of the country : and that whether it 
be for the maſter's debts, or for thoſe of the tenants or other poſſeſſors. The 
reaſon of the ſtatute, is, the publick good, that the plowing of the ground be not 
hindered. By * other ſufficient goods on the ground,” are not to be underſtood 
the houſhold pleniſhing, which came not commonly under the name of goods 
on the ground ©. | „ 
XXXV. The fourth executorial, is, by letters of poſſeſſion, which take place 

not only upon decreets of removing, but upon all other decreets, whereby parties 


ate decerned to be put in poſſeſſion; as decreets following upon actions of ejecti- 


on, intruſion, ſucceeding in the vice of perſons removed, or decerned to remove 
or cede the poſſeſſion, as when the ſervants or ſucceſſors of liferenters, are ſum- 
marily charged to remove, or when any party is obliged by contract or obligation, 
to enter another in poſſeſſion. And tho' in all other caſes, the days of law muſt 

firſt paſs, and the days of the charge of horning muſt expire, before caption or 
poinding on perſonal debts can proceed; yet there is no reaſon to extend that pri- 
vilege, againſt decreets for poſſeſſion and letters of poſſeſſion thereon : for if the 
poſſeſſion be by contract, that delay is competent, according to the clauſe of regi- 
tration, becauſe it is ſo agreed, and therefore after expiring of the charge on the 
obligement, letters of poſſeſſion are competent, to make the obligement effectual, 
ſo ſoon as the days of the charge are expired ; and if the decreet be againſt un- 
lawful poſſeſſors, they can plead no privilege : But even in ordinary removings, 
there ſhould no delay be pretended upon days of law, or preceeding charge : be- 
cauſe removings being at peremptory terms, the maſter of the ground could 
not ſafely agree with new tenants, if he could not remove the former poſſeſſors 
preciſely at the term. And therefore the common intereſt requires, that decreets 
of removing may be obtained before the term, to take only effect at the term ; 


that letters of poſſeſſion may immediately paſs upon theſe decreets, to take effect 


at the term : albeit in other caſes, parties ought not to be troubled by proceſs, be- 
tore the term. F355 8 „ 
XXXVI. The tenor of letters of poſſeſſion, relate the decreet whereupon they 
proceed, and the will contains warrant to diſpoſſeſs the parties decerned, their 
* wives, bairns, cottars, ſervants, and their goods and gear, forth and from the 
* lands or houſes in the decreet; and to enter the obtainer of the letters in the 
* natural poſſeſſion, by himſelf or others by his warrant, which the having of 
* the letters does ſufficiently inſtruct;“ and the form of the execution, is, if it be 


a houſe or garden that hath a door, the former poſſeſſor or any of his, being in- 


cloſed by the door, the ſame is opened, and they are thruſt out, and the obtainer 
of the letters, or his order, are entered in. And if there be goods therein, the 

lame may be all turned out of doors; and at leaſt three particulars, or bribes 
(as they are called) muſt be turned out by the executer of the letters, and the 
obtainer himſelf may lay out the reſt, when he pleaſes. And for the poſſeſſion 
of ground, the whole goods may be turned off the ground, or at leaſt three 
bribes thereof, and the obtainer of the letters, or his order, may turn off the reſt. 
thereafter, at his pleaſure : but corns or other moveables, that cannot fo be re- 

moved, do not retain any pretence of poſſeſſion to the party diſpoſſeſſed. All 
theſe things muſt be expreſſed in the executions of the letters of poſſeſſion by 
meſſengers, who only can execute the decreets of the Lords, and by the oe 


© See above, I. 9. 22. 
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of inferior courts executing decreets thereof, and ſigning the executions, with 


the witneſſes required, or by notars framing the executions by way of inſtrument, 


and ſubſeribing the ſame before witneſſes; in all theſe caſes, a copy of the letters 
of poſſeſſion, and executions thereof, ought to be ſigned and delivered, or at leaſt 


offered to the party decerned if he be unwilling to take it, that thereby he may 


inſtruct that obedience is given to the letters, Jeaſt he be diſtreſſed of new, up- 
on pretence of being ſtill liable as poſſeſſor, for the rents. 

XXXVII. The fifth kind of executorials, is by precepts out of the chancellary, 
upon retours ; which are the decreets of the judges, to whom brieves were di- 
rected to ſerve heirs. Upon theſe retours precepts requiring ſuperiors to infeſt 


the apparent heirs of their vaſſals, being ſpecially retoured in lands or annualrents, 
conform to the retour, are the executorials of the retour. The order and tenor | 


of theſe retours are explained, lib. 3. tif. heirs. And the order and tenor of the 
precepts againſt ſuperiors, is explained, 101d. § 46. ef ſeq. which therefore need 
not to be here repeated. But it is thereby clear, that theſe precepts againſt ſy. 
periors, are executorials of the retours, whereby the ſuperior is obliged to receive 
the vaſſal's heir, or otherwiſe to loſe the benefit of the non- entry by the ſuperi- 


ority, during that vaſſal's life; and the ſuperior's ſuperior ſupplies his place, and 


ſo from ſuperior to ſuperior, till it come to the King, who refuſeth to enter no 
lawful heir, upon {towing the refuſal or non— obedience of that ſuperior, who is 
the King's immediate vaſſal : for there can be no charge againſt the King, or 
Lords of exchequer, for paſſing ſuch infeftments ; but they do immediately grant 
warrant, for precepts out of the chancellary, commanding the judge- ordinary of 
the place where the fee lies, to give ſeiſin to the perſon retoured ; which precepts 
contain a clauſe capiendo ſecuritatem, for ſuch things as are due to the King as ſu— 
perior, or his donatar : and if the judge-ordinary do not grant ſeifin accordingly, 
the Lords on ſupplication, and production of the inſtruments of diſobedience, wil 
grant warrant to the director of the chancellary, to iſſue precepts to another per⸗ 


ſon, as ſheriff in that part, ſpecially conſtitute. 


XXXVIII. If the fee be holden immediately of the King, precepts mad of 
courſe out of the chancellary, commanding the Judge- ordinary of the place, to 
give ſeiſin capiendo ſecuritatem, as in the former caſe. The tinſel of 1 


upon non-obedience of theſe precepts, is more fully handled, 70. 4. tit. 


XXXIX. The other brieves of the chancellary, are 1 Bb. 4. Ut. 
They need no executorials different from the ſerving of the brieves: for the ſer- 
ving of the brieve of idiotry, is a declaratory decreet, finding the perſon to be 
incapable of managing his affairs, and therefore decerning and declaring his neat- 
eſt agnate of twenty five years compleat, to be his tutor, during the incapacity. 


The Terving of the brieve for tutors of law, is alſo a declaratory decreet. The 


brieves of 3 perambulation, or lining, being executed, do put the part] 
in poſſeſſion, and need no other execution. The brieve of terce gives allo 4 
declaratory decreet, that the purſuer was holden and reputed. wife of the defund, 
and therefore kenns her to a terce of lands, and others liable to a terce, by actul 
diviſion of the terce from the reſt of the tee, either by aiker-deal, or by allocating 
rooms according to the rent; whereby ſhe is put in poſſeſſion, and needs no ful 
ther execution. 

NL, The nal Endo executorials, is 7 letters for making patent doorh 
when parties keep themſelves or their goods within locked doors, and do nd 
give accels thereto, for executing of caption or poinding ; but make ſuch reſiſt 


ance as the executor cannot overcome. Theſe pals upon n of theſe en 


ecutorials, when the meſſenger gets not acceſs, hut returns the execution there 
upon; for then letters are granted for making patent doors, by force. The law 
of England ſecures every man's perſon and goods, to be fate and quiet, within 
his own doors, ſo that no man can enter the ſame, whom he doth not warral 


or permit, which | is a common intereſt of g great importance; every man's houſe 
| 
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his ſanctuary: but our letters of caption paſſing of courſe, bear warrant to open 
doors, and to make the king's keys; fo that new letters are only needful in refiit- 
ing, Or offering to reſiſt; which reſiſtence is a contempt, and a kind of deforce- 
ment, and is ſufficiently inſtructed by the execution of the mefienger, ſigned by 
him and the witneſſes, required to be witneſſes not only to the keeping of the 
doors cloſs, and refuſing entry when there is audible knocks, by the meſſenger, 
having on his blazon (which ought fo to be expreſſed in the execution) but alſo 
, bearing them to be witneſſes to the reſiſtance, or offer of refiſtence as aforeſaid. 

i XLI. There are other extraordinary executorials, but they are not accuſtomed 
ft to be given by the Lords, but by the Privy Council; ſuch as letters for charging 
s, of parties to enter their perſons in priſon, in ſuch priſons as are appointed by the 
or Ml letters ; wherein not only denunciation may paſs, upon which eſcheat and liferent 
fall, but likewiſe in ſome caſes, the certification of theſe letters is under the pain 


ed of treaſon, in caſes where it is ſo appointed by ſtatute or cuſtom. And likewiſe 
ſu- letters of fire and ſword, in caſe of deforcement or reſiſtance of the ordinary ex- 
ive Wl ccutions, by continued open force in arms; eſpecially for making letters of poſſeſ- 
ri- WM fon effectual. But the charges againſt ſuch perſons, to enter their perſons in 
and uch priſons, under the pain of treaſon are competent for making captions ef- 
no ſectual, and ſhould be firſt uſed, before letters of fire and ſword, which are the 
o is WM laſt legal executions, warranting all manner of force of arms, that is competent 
of in war; wherein, deforcement imports not only the ordinary penalty of moveables, 
rant but the pains of trealon. N TT 
1 
epts | 3 
b FE 
139) e = 
= Law-burrows, and the Actions on Contravention thereof, 
aſs ol HERE is a general executorial by letters of law-burrows, which paſs with- 
Ce, (0 court citation, yet not of courſe, but upon the oath of the uſer thereof, or 
10] other ſufficient proof or evidence of a cuſtom or deſign of any party, to en- 
. [roach upon another, by troubling them otherwiſe than by the courſe of law *. 
7, rneſe letters muſt be uſed upon evidence of the inclination of the party complain- 
e fer- Med on, to injure the other, and the will containeth a warrant, to charge the party 
Yd  Y IL caütion to keep the party plaintiff ſecure of any illegal violence. But it 
> N09" reached at firſt only to the complainer's life, Parl. 1429. cap. 129. . 
1 II. Formerly men were accuſtomed to take aſſurance of others, againſt their 
1% Wtiolence : but it was declared, Parl. 1449, cap. 12. That no man needs take 
e pry * aſſurance from others, but the King's peace to be aſſurance to all men, that if 
oe any perſon dreads another, that he pals to the (ſheriff, or to the officers that 77 
efun \W fffeirs to, and make that knawn, or ſwear that he dreads him, and they ſhall 
V act x take burrows of peace.” Burrows or burgh, by our antient ſtile ſignifies cau- 
ocatüb on; ſo that burrows of peace, ſignifies caution to do no act contrary to the pu- 
no fut- lick peace, in prejudice of the complainer ſwearing that he dreaded him, or 
ad Wing other evidence of his ill inclination towards him, which was ſufficient, al- 
" J hough he did not ſwear that he was afraid of him, which might be interpret- 
do cf. das diſhonourable. But law-burrows hath been the term continued, as more 
rel Wiiwnlive, importing caution to be found againſt any trouble to be done to the 
eſe - omplainer, otherwiſe than by the courſe of law. And therefore the letters did 
OY far, © That the complainer ſhould be harmleſs and ſkaithleſs, in his perſon and 
he vid $00Gs, otherwiſe than law will.” And the penalty of law-burrows, was at firſt, 
wil þ the diſcretion of the Chancellor or Preſident, Parl. 1491, cap. 27. But there- 
hes” i ter the tenor thereof was further extended, and explained thus, © To find fick- 


cc er 
See above, I. 9. zo. 
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« er ſurety and law-burrows, that the complainers, their wives, bairns, tenants it f 
©« and ſervants, ſhall be harmleſs and ſkaithleſs, in their bodies, lands, tacks and 


: | mo 
poſſeſſions, goods and gear, and no ways to be troubled and moleſted there. not 
„ in, by the perſons complained upon, nor no others of their cauſing, ſending, fer 


© hounding out, recepting, command, aſſiſtance or ratihabition, whom they may 1 
« hinder or let, directly or indirectly; otherwiſe than by the order of law and 


| ; * law 
« juſtice.” Parl. 1581, cap. 117. And the penalties were to be equally divided can 
between the King and party injured, Parl. 1579, cap. 77. The penalty of law. yet 
burrows was thereafter determined for every Lord L. 2000, for every great ba- and 
on L. 1000, for every freeholder 1000 . for every feuar 500 . for every zea- the 
man 100 . for every unlanded gentleman 200 m. Parl. 1593, cap. 170. Yet but 
in extraordinary caſes the penalty is ſometimes increaſed, when the evidences are but 
clear, as if great violence had been already done, by men of violent tempers: bilit 


ſuch a ſum: © | 

III. Albeit law-burrows do not proceed upon decreets or dependences, as the 
other executorials do; yet they are truly executorials for preſerving men's rights, of! 
and do proceed upon moſt reaſonable conſiderations: for it were a great inconve- «114 
nience, if violent men had no more to fear, than the making up the damage, Jeet 


and ſometimes it is abated, when the party cannot be able to find caution for s n 


that a party fuſtains by their injuries, which many times would not be worth the [ 
| purſuing for. * | 8 31 


IV. For further ſecurity, there is another ſtatute, declaring, * That albeit par- bott 
<« ties charged to find law-burrows, paſs to the horn and find not caution ; yet allo. 


they ſhall be liable to the pains of law-burrows, contained in the letters, Par if of 


1597, (cb. 273. „„ „ | ſtain 
V. The action founded on the breach of law-burrows, is called contravention. WM whe 
The title in this, is, either on the charge upon the letters of law-burrows, when done 
no caution is found; or upon the bond granted for obedience thereof, when WM with 
cautlon is found. The former can only be againſt the party contraveener : the WM the 
lettar may be againſt both the contraveener and cautioner, and may be by way cthe 
of charge upon the bond of caution, the particular fact being given with the X 
charge, as the ſpecial charge, in caſe the charge be ſuſpended ; eſpecially now harn 
fince the inrolments of actions takes a long time before they be diſcuſſed. But MW wive 
the warrant for horning ſhould not paſs of courſe, but upon ſome evidence, that gooc 
the contravention is attrocious, at leaſt upon the oath of calumny of the charger, law- 
which charge is not excluded by the act againſt general letters, but it hath all the alſo 
effects of other hornings: for upon the denunciation thereof, the eſcheat fals, the | 
Yet the ſpecial charge muſt be proved, and any defences againſt it are ſuſtainable, parti 
though not inſtantly verified. . „%%% ĩ - the! 
VI. When caution is not found, contravention can only be by way of ordinary il detri 
ation. But the penalty is much more to be extended in that caſe, both becauſe i dam: 
of the damage by the delay and expences in diſcuſſing the ordinary action, and croac 
the want of ſecurity by cau tio. „ only 
VII. Albeit the tenor of the letters be that the complainer ſhall be harmleß i ſons, 
and ſkaithleſs; yet the penalty is not incurred upon every damage, but ex dom infer 
injfuria dato, when the damage is done wittingly and wilfully ; for inſtance, the in th 
paſturing of cattle upon a march, when it is not wilfully done, may infer damage of t 
but not contravention, although the march be clcar and uncontraverted, mu" com 
| Jeſs if the paſturage be upon ground contraverted before the charge of law-bu line, 
rows, in which cafe the action or charge for contravention, uſeth to be turned i tion, 
to a moleſtation or perambulation, which is not a regular way ſo to alter {un Mo» X 
from one kind of action to another: but it is more regular and rational, wheat ties a 
the contraveener alledges, that he hath done no wrong but did only continue 08 ing, 
poſſeſſion, as it was before the charge; in this caſe, if the parties alledgeah be pt 
be contrary, the Lords before anſwer, may allow witneſſes hinc inde, to clear ti ment, 
former poſſeſſion, which, if it prove to be violent, momentary, or clandefti0% MM inju 


| 
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nts it ſhonld not defend the contraveener ; but when the ſummons is turned into a 
ind moleſtation, the defender is indirectly aſſoilzied from the contravention. Alſo the 
re- not payment of a debt, though thereby ſkaith ariſe to the creditor, doth not in- 


no, fer contravention, becauſe it is not properly an injury. 

Nay VIII. Albeit the fore-mentioned ſtatute bearing that perſons charged by letters of 
and lawburrows, are liable for contravention, when they are denounced for not finding 
ced Wl caution, ſeems to import that the charge is not ſufficient without the denunciation; 
aw- yet it is the contempt of the charge, which makes it effectual without caution: 
ba- and therefore, though the charger proceed not to denunciation, it is a favour to 
zea- the contraveener, who is not only liable for deeds done after the denunciation, 


Vet but after the charge: ſometimes alſo the charge is ſuſpended, not upon obedience, 
are W but upon other reaſons ; as that the penalty is not ſuitable to the quality and a- 
ers: WM bility of the party charged, according to the act of Parliament, and then there 
for MW is no caution found, for keeping the charger ſkaithleſs ; and yet it were without 

ground to pretend, that until that ſuſpenſion were diſcufſed, and the party de- 
the nounced, there ſhould be no contravention : but, on the contrary, if the reaſon 
hts, of ſuſpenſion be not ſuſtained and inſtructed, the charger ought not to be put to 


nve- a new action of contravention, but may inſiſt upon the charge, and give in the 
gage, deeds of contravention by a ſpecial charge. % 
1 the IX. Contravention may concur with other penal actions, as ſpuilzie, ejection, 


intruſion, or ſucceeding in the vice. But the Lords are not accuſtomed to ſuſtain 

par- both penalties (albeit, neither of the ſtatutes bear derogation to the other) but 

yet allow the party injured to choice, which of the actions he pleaſes to infiſt in. Yet 

Parl. WW if the deed be attrocious againſt the publick peace, both penalties may be ſu- 

: ſtained; and the officers of ſtate may inſiſt, though the party injured do not. But 
1tion, 


when done by private parties, the officers of ſtate have not intereſt in the contravention, 


when W without concourſe of the private party, albeit the penalty be diviſible between 
the WY the King and the party; as the concourſe of private parties is required in many 
ere, Eo JL JJ 8 

h the X. Albeit the tenor of the letters of law-burrows bear, that parties ſhall be 
now harmleſs and ſkaithleſs not only as to injuries againſt themſelves, but againſt their 
But WI wives, bairns, tenants and ſervants, in their bodies, lands, tacks and poſſeſſions, 
„ that Bi goods and gear; yet theſe other perſons have no title for contravention, upon the 

uy law-burrows, albeit the ſame be indirectly in their favour, unleſs the charge be 

all the 


alſo at their inſtance, but the penalty doth wholly belong to the King, and to 
the raiſer of the letters, who is injured in and by the injury done to theſe other 

parties, And therefore the contravention will not extend to deeds done againſt 
the lands, tacks and poſſeſſions, goods and gear of theſe other perſons, whence no 
detriment ariſeth unto the charger, but only where he is damnified in and by their 
damage: for if they have other lands, tacks and poſſeſſions, not from him, en- 
croachments thereupon will not infer contravention by their maſter's charge, but 
only what is done in theſe they have from him. But injuries againſt their per- 
ſons, whereby they are diſabled or diſcouraged in their duty to the charger, do 


falls. 
inable, 


-dinary 
zecaul 


n, and 


armlck 


dam infer contravention. And even other attrocious injuries againſt wives and bairns, 
ce, the in their fame, as well as in their perſons, do infer contravention, upon the charge 
damage of the huſband or parent: and albeit under the name of bairns and children, are 
much comprehended grand- children, &c. yet if a nearer parent be alive, of the male- 
W- but line, and capable of managing his affairs, it were hard to extend the contraven- 
ned it tion, except upon the father's charge. — enntotoon— 
nmol Kl. Contravention doth not only ariſe upon deeds done by the principal par- 
„ whe tics complained on, but likewiſe upon the deeds of others, of their cauſing, ſend- 
inue bing, hounding out, &c. And here the queſtion may ariſe, how theſe points ſhall 
geanceſ de proved? For ordinarily warrant or command is only probable ſcripto, or jura- 


lear te mento in civil matters, which doth not hold in criminals ; and therefore, if the 


define injury be properly criminal, witneſſes are receivable, for proving the facts or deeds 
| ow a 


9g F importing 


where the injury is not a breach of the publick peace, but ariſes from the ſkaith _ 
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importing the warrant, command or ratihabition: as if the witneſſes heard the 


principal party expreſs words, clearly importing theſe acceſſions, and agreeing 
upon the words; or if they {aw the party charged calling to him a tenant or 
a ſervant, who immediately did the deed of contravention, without being ſtop. 
ped or reproved in the doing. But if it be a leſſer damage, tho' injurious, and 
not upon deeds immediately done, or upon the circumſtances inferring the com- 
mand, oath or writ is requiſite ; for what was ſaid at one time might be coun- 
termanded at another time, and is not preſumed to be a conſtant warrant. 

XII. There alſo ariſes difficulty upon the words, © whom they may ſtop or 
ce let,” which are adjected to the warrant, command, or ratihabition, and ſo might 
be interpreted, as if contravention were not inferred, by command or ratihabition to 
any other than perſons in the contraveener's power, which were too narrow an 
interpretation : they might alſo be interpreted ſo as to extend to the deeds of all 
that the party complained on might command, and fo infer contravention by the 
deeds of children in the family, or ſervants, tho' without warrant, command or 
ratihabition, which were too large an extenſion, unleſs the command or ratiha- 
bition were proved by the oath of the party charged, or by other facts inferring 
the ſame: as if a ſon in the family, or a domeſtick ſervant, ſhould commit an atro- 
cious deed againſt the charger, without any occafion or provocation relating to 
themſelves, it might thence be inferred, that they did the ſame by warrant, or 
for aſſiſting of the party charged, in avenging his quarrel. e 
XIII. The words in the tenor of law-burrows, bearing, that the complain- 
« ers, their wives, bairns tenants and ſervants, ſhall be harmleſs and {kaithleſs, 
« in their bodies, lands, tacks, poſſeſſions, goods and gear, and noways to be 


* moleſted or troubled therein by the perſons complained upon, &c.” may ſeem 
to reſtrict the effect of law-burrows to ſkaith in the complainers bodies, goods 


and lands; and ſo contravention takes no place on other injuries, ſuch as mena- 


cing, reproaching, reviling, defamation ; neither upon attempts againſt the body, 


D 8 - - = „ « . . 
as by ſtrokes paried off, or eſcaped: which injuries are more atrocious than 1nju- 


ries in goods and gear. But the laſt words, © no way to moleſt or trouble,” im- 
port, that law-burrows are even to be extended to ſuch caſes of trouble or mo- 
leſtation, the no other actual ſkaith follow. ß. ere 

XIV. The Engliſh have two ſorts of law-burrows. By the one, parties are 
bound to the peace, not to do any deed to the party complaining againſt the peace, 
By the other, parties are bound to the good behaviour, whereby they incur the 
penalty in their bonds, in caſe they commit any thing contrary to good behavi- 
our againſt the party complaining, or againſt any other; which is extended not 
only to words, but to frowns, or to any ſign of contempt : but this proceeds on- 
ly upon ſufficient evidence, that the party is habitually of ill behaviour, in which 


caſe it is both juſt and fit. And tho' we have not theſe terms of diſtinction, 
there is no doubt but ſovereign judges, upon ſuch evidence, may give law-bur- 


rows even to that extent, that the party complained on do no injury to the com- 
plainer any manner of way, or may take ſuch engagements, altho' there be no 


complainer, as they may and ule to do, in taking ordinary law-burrows upon e 


dence of inclination to violate the peace, tho' no party complain, as upon atroct- 
ous words, threats, or challenges to duels. : | 
XV. When law-burrows are granted, and put to execution, the ſame are up- 
on the oath of the party complaining, which uſes to be conceived in theſe terms 
that he ſwears © he dreads the party complained on bodily harm, &c. Thi 
hath continued fince the firſt inſtitution of law-burrows, which was then on 
extended to bodily harm: but now the oath ſhould be ſufficient, that he ſwea! 
he dreads him wilful harm, in the perſons or goods of himſelf, his wife, his bairnd, 
tenants, of ſervants : for the ſwearing a fear of bodily harm may be looked upon 
reproachful and baſe, as if the complainer were ſo afraid that he durſt not de- 
fend himſelf. But if the complainer evidence reaſon to ſuſpect ſuch injuries, ® 


if he produce decreets of contravention of former law-burrows, Or welie 
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b perſons above exception, of former injuries, menaces or challenges, law-burrows 
9 ought to be granted without any oath. But then they ſhould not paſs of courſe, 
e but upon the judges peruſal of the evidence, and finding the fame ſufficient, which 
ſhould be ſo expreſſed in the bill for law-burrows. 


TITEE MIL 
Actions upon Deforcement. 


38 legal remedies for making decreets effectual, are of two ſorts. The one 
paſſeth ſummarily of courſe, without citation of parties to the granting there- 
of, by letters executorial; of which in the former title. The other proceeds by 
way of action, wherein parties, if they appear, muſt be heard, and the procedure 
therein differs only from other actions, that theſe other do precede the decreets 
in the principal cauſe, whereas the executive actions muſt follow theſe decreets, 
for the execution whereof they are intented; and therefore, in the diviſion of 
actions by our cuſtoms, (Iib. 4. tit. 3.) actions were divided in diſcuſſive and ex- 
ecutive: the one diſcuſſeth and determineth the point of right, the other puts 
the ſame ſo determined to execution; ſo that there are two kinds of executori- 


* 


als, to wit, letters executorial, and actions executorial. „ 
II. The executorial actions are theſe; the action upon deforcement, or unwar- 
rantably impeding letters executorial, the action upon inhibition as to land-rights, 
and the action upon arreſtment, for making arreſted goods or ſums forthcoming, 
the action for breach of arreſtment, and againſt cautioners in looſing of arreſt- 
ment, and the actions of adjudication, which are of diverſe ſorts. We have al- 
ready ſpoken of magiſtrates, and meſſengers being liable for the debts of rebels, 
when ſuffered to eſcape unwarrantably, as the ſame may be obtained by way of 
ſummary charge, which may, and oft-times uſes to be purſued by way of action. 
There is alſo a general executorial by law-burrows and contravention thereof; 
of which we have alſo ſpoken. _ VVVVVVß . 
III. The action upon deforcement is partly civil, and partly criminal, and may 


ace. 
- the be purſued either way b. For the deforcing of meſſengers, and other executors 
havi- of the King's letters, albeit it be without armed force, is a crime, and may be 
purſued criminally for puniſhment ; but nothing would thence ariſe to the par- 
s on- MW injured: and if there were not a civil remedy in favour of the party inju- 
which red, to be purſued before the Lords, who are judges in the principal cauſe, 
Rion, It would be of exceeding great inconvenience, if they were neceſſitated to ad- 
„bur- dreſs to another judicature, to make the executorials on the Lords ſentence ef- 
com- fectual. 5 5 | . . ; 5 
be no IV. There are three ſtatutes in relation to deforcement. The firſt is, cap. 8 5. 


Parl. 1587, bearing, “ That all deforcers of officers, in execution of their offi- 
: ces, be ſummoned upon fifteen days warning, civily or criminally, at the opti- 
„ On of the party purſuer, and their lives and goods to be in the King's will 
re up- therefore.“ The other two ſtatutes, are as to the civil actions upon deforce- 
terms ment: the one is, cap. 118. Parl. 1581, Whereby, © all deforcers of the exe- 

This 2 cution of ſentences, are to be declared to have eſcheated their whole move- 
n on ables to the King, beſide the puniſhment of their perſons at his will; and that 
(wears il the party injured, ſhall have execution, upon the firſt and readieſt of the de- 
bairns Wil. forcer's goods for his debt and expences, Cc. and that the action ſhall be with- 
zpon 3 out tabling the ſame, or continuation thereof.“ This gives ſufficient ground 
not de: ber the Lords, to take in theſe actions ſummarily, without putting them to the 
ries, 3 toll: becauſe the roll comes in place of the table of actions which was before; 
ficates 0 yea, 
perſon 


»N evi- 
atrocl' 


* See above, I. 9. 29. " 
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75 and 

yea, as the Lords do ſummarily charge parties (when they contemn their autho- lid, 
rity) by letters of horning ; there is no leſs reaſon to charge deforcers, who ſhow It 

contempt againſt the letters in the King's name, whereas the letters upon con. the 

tempt of the Lord's authority, is upon contemptuous violation of acts in their ty: 

own name. The other ſtatute is, cap. 150. Parl. 1592, which extends the adi. that 

on upon deforcement. not only to deforcement of the execution of decreets, but mer 

ſtatutes and ordains, That in caſe any officer of arms, or ſheriff in that part, on 0 

or other perſon whatſomever, the time of the execution of any ſummons, let- auth 

« ters or precepts, direct by his Highneſs, or other judges, within this realm, WE of a 

or in putting of decreets to due execution, be deforced in doing of the ſame; V 


<< The deforcers ſhall forfeit, amit and tyne, all and whatſoever their goods and fer t 
ee gear moveable.” This ſtatute does alſo enlarge the intereſt of the party at WM for t 
whoſe inſtance the execution was: for whereas formerly they had only preference Ml cutic 
for the ſums contained in the decreet, and their expences to be modified by the Ml caſe 
Lords; yet by this a& they have the one half of the eſcheat goods. And either 
of theſe may be inſiſted on, at the option of the party injured ; ſo that, if the 
half of the eſcheat goods be more than their intereſt, they may inſiſt for the 
ſame ; but if it be leſs, they may inſiſt for their intereſt out of the whole head, 
And by the laſt ſtatute, it is alſo declared, that the execution ſhall be holden to 
be as lawful and orderly, as if there had been no hinderance by the deforcement; 
this can only relate to moveables, for it would make a great uncertainty m land- 
rights, if every deforcement ſhould make an inchoate execution, as good as a 
compleat. The ſtatute bears, that the deforcement is firſt to be verified and pro- 
ved, which hath given occaſion to inſiſt upon deforcement, only by way of adi. 


T1 


on, for proving the deforcement ; yet the executions bearing deforcement, are ¶ do b. 
ſufficient proof, for a ſummary charge, albeit further proof muſt be for eicheat- Wſ credit 
ing the moveables, if the charge be ſuſpended. e ion 
V. The proper defences againſt this action, ariſe from the nullities of the exe- II. 
cutions of the ſeveral executorials, which are all competent by way of defence, lent r 
becauſe the action is penal, and the penalty very great: as if the meſſenger have M thers 
not on his blazon, in the execution of hornings or captions; or in the execution ment. 
of letters of poſſeſſion ; or if he do not read either of theſe letters, and ſhow the III. 
Signet to the party, unleſs he hinder him, or if the party fly away from the Ml dice © 
meſſenger, in the execution of caption, before he touch or attach him with his med 
wand of peace. But it is not neceſſary nor convenient, that he ſhould have on WW ſtatute 
his blazon at the execution of caption, leaſt thereby he may ſcar the party to ſuf. IV. 
fer him to touch him: but if he hinder him to touch him, with any weapon ot MW ditors, 
ſtaff, his offering to touch him, and ſhowing his wand of peace is ſufficient to the ey 
infer deforcement : but if he be attached, he commits deforcement, if he do not debtor 
go along with the meſſenger, who is not obliged to carry him by force, though I fring 
he may, but without beating or wounding him, in the execution of a civil cap- ting o 
tion; albeit more may be done in the execution of a criminal caption, as he ma) ¶ cept ri 
| detain him under caption where he is. „„ probab 
VI. It is a relevant defence, that the party attached by caption was ſo ſick, tha H which 
he was not able to go or ride. * 8 * mea 
VII. In the execution of letters of poinding, it is a ſufficient defence, that the H (the 

| meſſenger had not his blazon on. And albeit it were proved by reply, that tei“ the 
party knew the perſon executor to be a meſſenger, it will not be relevant, unleß , him 
it be ſo proponed, that he knew he was in the preſent exerciſe of that office: “ does 
he might be exauctorated; neither will the duply of holden and reputed be fv-M* info 

| ficient in that caſe, becauſe the law hath determined the way, how the mefſeng* MF lapic 
ſhould be known, viz. by his blazon, or his wand of peace. But if he make ue liter: 
of theſe when he hath not authority, the oath of the party that he knew he wat and 
not a meſſenger then in office, will be relevant, becauſe perſons may uſe che: ai 


"at t! 


tokens of authority, who have it not; yet if the party depone he was fo holes 


SY \ om 


< See above, IV. 47. 14. 
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and reputed, and that he knew nothing to the contrary, the execution will be va- 
lid, and any hinderance will be reputed a deforcement. | 


In this execution, the meſſenger is judge, when parties offer to depone, that 


the goods offered to be poinded are not the debtor's, but their own proper- 
ty: wherein he may ſpecially interrogate, to find out the truth, and if he find 
that the oath does not inſtruct, the hinderance of the execution will infer deforce- 


ment: and it will not be ſufficient to prove the goods to be his own, in the acti- | 


on of deforcement. The reaſon is, becauſe ſo much muſt be yielded to publick 
authority, albeit when the poinding is executed, the goods may be reſtored by way 
of action. 3 „ 5 
VIII. In all deforcements, not only the act of the party directly concerned, in- 
fer this action, but the acts of all that he may ſtop or let. But he is not liable 
for the actions of others, who officiouſſy without his warrant, do ſtop any exe- 
cution: yet ſo that if he be preſent, and do not require them to forbear, in that 
caſe he will be liable for their acts; qui tacet conſentire videtur. 


Fr E N 
Inhibition and Arreſtment, and the Actions thereon. 


© Hen actions upon inhibition and arreſtment, are amongſt the prime executive 
actions. And they may well be reckoned amongſt executorials, albeit the 


do but hinder debtors to diſpoſe-of their eſtates heritable or moveable, till the 
creditors who take the benefit of arreſtment or inhibition be ſatisfied. - And the 


actions thereupon are properly executorial actions © «| 
II. Inhibition extends only to ground-rights by infeftment, or other equiva- 


lent rights, as liferents by terce, courteſy, or reſervation in the infeftments of o- 


ment. But they reach the ſuperior or donatar's caſualities of ſuperiority. 

III. The riſe of inhibitions, is, from debtors dilapidating their eſtates in preju- 
dice of their creditors. And they are much more antient and extenſive than the 
remedy by reduction ex fraude creditorum, which is determined by that excellent 
ſtatute of Seſſion, ratified in Parliament, anno 1621. 5 he 


ditors, relating and producing their decreets, or proceſſes againſt the debtors, or 
te evidences whereupon ſuch decreets might follow; and ſubſuming that their 


liring that the Lords would give order for letters in the King's name, inhibi- 
ing or prohibiting theſe debtors to dilapidate their eſtates, and the lieges to ad- 
cept rights from them, till theſe creditors were ſatisfied. Which the Lords upon 


Which letters were thus: © William and Mary, Cc. Foraſmuch as it is humb! 
* meant and ſhown to us by our lovit A, That where B, by his bond, &c. 
© (then follows a deduction of the writs whereupon inhibition is craved) And 


the ſaid B, the debtor knowing that the complainer will ſuit execution againſt 


him, his lands and eſtate, for ſatisfying of his ſaid obligation, action or decreet, 
1 does therefore intend, in defraud and prejudice of the complainer (as he is 
informed) to ſell, annailzie, wadlet, diſpone, reſign, burden or otherwiſe di- 
I "apidate, all and ſundry his lands, heritages, tiends, tenements, annualrents, 
| iterents, reverſions, tac ks, ſteadings, rooms, poſſeſſions, corns, cattle, goods 
and gear, Cc. Our will is herefore, Sc. That ye inhibite and diſcharge the 


at the market-croſs of Edinburgh, and pier and ſhore of Lieth: that he on 
|; 9 (3 6 no 


thers : but reacheth not bonds or obligements, though they hear clauſe of infeft- 


IV. Inhibitions did proceed upon ſupplication to the Lords of Seſſion, by cre- 


debtors were like to dilapidate their eſtates to their prejudice : and therefore de- 


probable evidence, did grant, without citation of the debtors. The tenor of 


aid B perſonally, or at his dwelling-place, and if he be forth of the kingdom, 
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« no ways make any private or publick alienation of his lands, heritages, tiends, 
 « tenements, annualrents, liferents, reverſions, tacks, ſteadings, rooms, poſlefſi. 
„ ons, corns, cattle, goods and gear, or any part thereof, nor contract, or do 
e any other deed directly or indirectly, whereby any of the ſaids lands, heritages, 


< teinds, tenements, annualrents, hferents, or reverſions, may be appriſed, ad- git 
«© jndged, or any ways evicted from him, in prejudice of the complainer, anent MW jia 
ce the fulfillmg to him of the ſaids obligations, decreets, or proceſſes. And ſic- did 
« like, that you in our faid name and authority foreſaid, inhibite and diſcharge 
all our lieges of this realm, and all others whom it efteirs, by open proclama- c 
« tion at the market-croſs of the ſhire, bailiary or regality where the ſaid 3 e 
« dwells, and the lands lie, that they, nor none of them preſume or take upon * 7 
« hand, te block, buy, take or accept any right from him, of his lands, heri. « q 
e tages, teinds, tenements, annualrents, liferents, reverſions, tacks, ſteadings, _ KF 
rooms, poficfſions, corns, cattle, goods and gear; or accept from him any MW i 
«© bonds, obligations, or contracts, whereby any part of the ſame may be ap- this 


e priſed, adjudged, or any ways evicted from the ſaid B, &c. According to ju- MW ftrat 
« ftice. Becauſe the Lords of our Council and Seſſion have ſeen the foretaid {MI the) 
« bond, obligation, decreet or proceſs.” As ye will anſwer, Sc. 
V. By this tenor, it doth appear, that inhibitions were not granted by the Lords « a 
of courſe, without conſideration both of the debt and ground thereof, and ſome M very 

probability that the complainer's diligence might be prevented, before they could and 
affect the debtor's eſtate : and therefore then inhibition reached the debtor's move- M that 
ables. But this great inconvenience ariſing, that the free commerce of moveables MW inhit 
(which ordinarily is without writ) ſhould not paſs current; therefore the Lords Ml pain: 
reſtricted the effect of inhibitions, that it ſhould not extend to moveable goods, MI vant: 
but only to the rights of lands and others above written: and yet the Lords have debtc 
never changed the ſtile of inhibition, as aforeſaid ; but as to moveables they grant Ml tion 
letters of arreſtment, for arreiting all ſums of money not ſecured by infeftment, giſtre 
and all moveable goods and gear, to remain under ſure fence and ſafe arreſtment, By 
until ſufficient caution be found for payment of the ground of the arreſtment it IM neceſ 
it ſhall be found due. %% EET VF 
VI. Inhibitions are only perſonal, and do, not ſtrike againſt any right made dinby 
by the heirs of the perſon inhibited. , Te 3-4 152d oO 
VII. Inhibitions were long in uſe, before the ſtatutes ordaining them to be te- bition 
giſtrate: and therefore the lieges could not be put in mala fide to buy from, or 
bargain with the perſon inhibited, unleſs the inhibition were publiſhed at the 
market-croſs of the juriſdiction where he lived; and at the market- croſſes of 
the ſeveral juriſdictions where his lands lay. But theſe publications eaſily paſſing 
obſervation and remembrance, great inconvenience aroſe to creditors and put. 
chaſers. For remedy whereof, it was ſtatute, Parl. 1581, cap. 119. That al 
„ jnhibitions and interdictions to be raited thereafter, for whatſomever cauſe, 
«© with the executions and indorſations thereof, be reg:{trate where the perſon 
© jnhibited or interdicted dwells, or makes his reſidence : and if the ſaid perſon 
« have his lands and heritage, or the moſt part thereof, lying in another ſherift- 
« dom than where he dwells; that the ſame be regiſtrate in that ſhire. The 
« extract of which ſhall be probative in all caſes, except in the caſe of impro- 
« bation. And if it ſhall not be ſo regiſtrate, it is declared null.” This nu 
lity is only to be underſtood, as to lands not lying in the ſhires, where it is reg" 


ſtrate. This act was defective, inſinuating that a regiſtration where the molti time 
part of the lands lay, ſhould be ſufficient for the whole: for it could have effect arie 
as to no part of the lands in any other ſhire, the lieges whereof could not be q or tc 
put in mala fide. . — 3 Ns h be 
VIII. But this ſtatute being prejudicial to other juriſdictions than the ſheriff t appe 
the ſame was altered by cap. 268. Parl. 1597, Ordaining that inhibitions, . of roya 
<« terdictions, and publications thereof, that ſhould happen thereafter to be e burgh 


© cuted againſt perſons dwelling within bailiaries or ſtewartries, as well of 10 


cc altſ Fe See 
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: « alty as regality ; ſhould be executed at the- market-croſs of the head-burgh 
. « of the ſaid bailiaries and ſtewartries, within the whilk the ſaids perſons dwell, 
0 « and regiſtrate there. Whilk regiſtration is declared as valid, as if it had been 
85 « in the ſheriff's books.“ By this act there was no neceſſity to publiſh or re- 
. giſtrate in the ſheriff's books, againſt perſons within the faids ſtewartries or bai- 
nt Jlaries, as is clear by its tenor; yet it appears by the regiſters, that meſſengers. 
co. W did frequently publiſh and regiſtrate at both. 
ge IX. By cap. 269. Parl. 1597, © inhibitions are appointed to be regiſtrate judi- 
a- MW © cially, before a nottary and four famous witneſſes, by and attour the ordinary 
B « clerk. And in cafe the ordinary clerk refuſe to regiſtrate the ſame, inſtru- 
ments being taken thereupon, the ſame may be regiſtrate by the next ſheriff, ſtew- 
« art or bailie, or by the clerk-regiſter and his deputes, in the books of council: 
« whilk regiſtration ſhall be as ſufficient as if the ſame letters were regiſtrate 
« in the ſheriff, ſtewart, or bailie's books, where the ſaids perſons dwell.” By 
this act it appears, that the inferior courts, and their clerks, had power to regi- 
ſtrate inhibitions, without deputation from the clerk of regiſter. And albeit 
they were only to be preſented to the clerk of regiſter, in caſe of refuſal of the or- 
dinary clerks, yet by the ambiguity of theſe words, © or to the clerk-regiſter 
« and his deputes,” there hath been always fince regiſters of inhibitions in e- 
very juriſdiction, 'and keepers thereof by deputation from the clerk-regiſter, 
and likewiſe a general regiſter of inhibitions and interdictions at Edinburgh, 
that all parties might at their option regiſtrate there (which was ſufficient for 
inhibiting the lieges of the whole kingdom) whereby the lieges were at greater 
pains in ſearching both the general and ſpecial regiſters, and there is great ad- 
vantage of regiſtrating at the general regiſter : for thereby no lands of the 
debtor could eſcape ; whereas, by regiſtrating in the ſpecial regiſters, the inhibi- 
tion extended no further than the lands in that juriſdiction where it were re- 
giſtrate. 1 J ͤ N „„ 
But that clauſe of regiſtrating judicially, &c. was thereafter reſcinded, as un- 
neceſſary, cap. 13. Parl. 1600, whereby the general regiſter at Edinburgh is eſta- 
bliſned. And now of a long time the clerk-regiſter has deputes not only at E- 


dinburgh, but alſo at the ſeveral ſhires and other juriſdictions. 


X. In all theſe ſtatutes there is no mention of executing or publiſhing inhi- 


be te- bitions at any place, but where the perſon inhibited dwells. Yet oft-times in- 
m, ot hibitions are executed both in bailiaries and ſtewartries, where the lands lie, and 
at the at the market-croſs of the ſhire in which the bailiaries lie: which hath ariſen 
res ol much from the advantage of meſſengers, to have the more work and the larger 
paſſing MW alowance. And ſometimes they publiſh the ſame at all the croſſes where the 
d put- lands lie, not only when they muſt be regiſtrate there, but when they are regi- 
"hat al firate in the general regiſter ©. Hence theſe queſtions ariſe, 1. Whether ſuch 
cauſe, * cuſtom be general, ſince the acts for regiſtration of inhibitions? 2. Whether 
perſon luch cuſtom doth annul the inhibitions not ſo publiſhed ? By inſpection of che 


perſon general regiſter of inhibitions, it appears, that inhibitions have been publiſhed, 
ſheriff· ¶ ſometimes not only in the juriſdiction where the perſon inhibited dwells, but alſo in 
The other juriſdictions, and ſpecially they are publiſhed and regiſtrate both in ſtewar- 
impto- ties and bailiaries, and likewiſe in the ſhires in which theſe juriſdictions lie, con- 
nis nul trary to cap. 269. Parl. 1597, bearing, © That all letters of horning, relaxations, in- 
is reg. hibitions, interdictions, and publications thereof, that ſhould be raiſed at any 
he mol time thereafter, and executed againſt whatſomever perſons dwelling within baili— 
ve effec © aries and ſtewartries, ſhall be executed at the market-crois of the head-burgh, 
or town of the ſaids bailiaries and ſtewartries, and regiſtrate there : which ſhall 
© be as lawful as if the ſame had been regiſtrate in the ſheriff- books: whereby 


ſheriff MW! appears, that inhibitions againſt perſons dwelling within ſtewartries or bailiaries 
ons, in cf royalty or regality, muſt be executed and regiſtrate there, and not at the head- 
be ene argh of the ſhire, without reſervation, in caſe the perſon inhibited have lands with- 


| in 
dee above, IV. 35. 21. 
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in the ſhire, and without theſe ſtewartries or bailiaries. And it follows à contra. : 
rio ſenſu, that if the inhibited perſon dwells not within ſtewartries and bailiaries, 
the inhibition needs not be publiſhed there, albeit they had lands within theſe L 


ſtewartries and bailiaries. But generally the publication of inhibitions is only at (C 
one head-burgh, albeit it cannot be doubted, but many of theſe perſons had lands wo 
in more juriſdictions than one: and eſpecially when inhibitions are regiſtrate in h 
the general regiſter, which ſerves for the whole kingdom, and without inſpecti- 5 


on whereof no provident man will acquire: it were very ſuperfluous to publiſh at 
other croſſes than where the party dwells, and wherein regiſtration is requiſite in 
that caſe. 

The main argument for the neceſſity of publication at all the market-croſſes, 
where any of the inhibited perſon's lands lie, is, That the ſtatutes for regiſtration 
of inhibitions, do not derogate from the former cuſtom of publiſhing at all the 
market-croſſes where the lands lie; but, on the contrary, require regiſtration of 
inhibitions, and the publication thereof. But the contrary appears by the tenor 
of the firſt ſtatute, whereby it is only requiſite to publiſh where the perſon inhi- 
bited dwells, and where the moſt part of his lands lie; and therefore there i 
no neceſſity to publiſhat the market- croſſes where his other lands lie: yet it is cer- 
_ tain, that it will not be. effectual againſt any lands, but where it is either regi- 

ſtrate in the particular regiſters of the juriſdictions where theſe lands lie, or in 
the general regiſter, which ſupplies all theſe regiſters: whence it is evident, that 
inhibitions may be effectual where they are regiſtrate, tho they be not there pu- 
| bliſhed. 2. The ſecond act for regiſtration of inhibitions doth yet more dero- 
gate from publiſhing inhibitions every where, where the debtor's lands lie; be. 
cauſe it requires not publiſhing at the market- croſſes of bailiaries or regalities, un- 
leis the perſon inhibited dwell there, without exception whether he have land 
there or not. And fo an inhibition was found null, ſimply becauſe it was not 
executed in the regality where the perſon inhibited dwelt, in reſpect of the act of 
Parliament, which declares ſuch inhibitions null, without reſtriction or words 
 taxative, but indefinitely. - 3. There is nothing more dubious than ** where the 
«« greateſt part of the inhibited perſon's lands lie,” whether it muſt he greater 
than all the reſt of his lands, or greater than any of the reſt. 4. Inhibitions 
mult be regiſtrate within forty days after the publication thereof, which can only 
be reckoned after the firſt publication where the party inhibited dwells, otherwiſe 
it might be eifectually regiſtrate within forty days after every publication where 
the ſeveral lands lie. V„ʒ Font: Foo Ip 58 
The next reaſon for the publication at all the croſſes where the inhibited per- 
ſon's lands lie, is, That it hath been a general cuſtom ſo to do, and ſo common- 
ly holden and believed, which is ſufficient to infer a law, not only when it adds 
but when it derogates from the ſtatute law : for inhibitions are found null even 
in the publication, if there be not three oyeſſes, and yet no ſtatute requires the 
ſame. But there is leſs moment in this reaſon: for, 1. It cannot be proved t0 
be an univerſal cuſtom. 2. Whatſoever the avarice of meſſengers, or ignorance 
of parties, might make them to do, propter majorem cautelam, is only voluntatis 
but not neceſſitatis, unleſs they were by a ſentence of the Lords ordained, or ob- 
liged ſo to do. 3. Such a cuſtom not authoriſed cannot derogate from the fore: 
ſaid expreſs ſtatutes ; and yet the cuſtom is moſt frequent to publiſh both at the] 
market-croſs of the ſhire, and at the market-croſles of the regalities of the ſai 
ſhire, which is diametrically oppoſite to the ſaid ſtatute, But the common noi 
on of a general publication hath never been adhibited to this cuſtom, to publiſh 
both at ſhire, and at bailiary and regality within the ſame, but only to the ge. 
neral publication at all juriſdictions where the inhibited perſon's lands lie. 4. The 
ſtatutes require only publication where the moſt part of the lands lie; and qe 
the inhibition reaches annualrents and liferents, which will hardly be brought 
under the name of lands: and yet the inhibition will not affect, unleſs it be fe- 


giſtrate where the lands lie, out of which the annualrents or liferents are 7 
i 
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And it is a dangerous thing to render inhibitions null, which the Lords can- 
not know how far it may go: but if they be ſuſtained, it is ealy for the 
) Lords, by a ſtatute of Seſſion, to declare for the future what muſt be done 
to make inhibitions effectual. 5. As to the oyeſſes requiſite in publication of 
inhibitions, this doth not infer, that theſe were ſuper- added to what was before 
requiſite for publication of inhibitions: for theſe oyeſſes were introduced as ne- 
ceſſary to all publick executions, ſeeing, without oyeſſes to call the people, or 
blaſts of a horn to let them know a publick execution affixt, no execution 
could be accounted publick by the reading thereof, which might be done 
without advertance of the people of what was a-doing, and oft-times the copy 
affixt was pulled away, either by thoſe unconcerned, or more frequently by 
thoſe who do it upon account of the publiſher, that the execution may not come 
to notice. 7 1 

and deeds of the party inhibited, after the firſt publication thereof at the market- 
croſs where the inhibited perſon dwells, and not from the regiſtration, Yet as 
an inchoate diligence, if it appear that the debtor did endeavour to prevent the 


to affect the lands of the regality : whereas, in other cafes where it is not regi- 
ſtrate in the general or ſpecial regiſter, it is invalid againſt the lands lying in theſe 
juriſdictions, where it is not regiſtrate ſpecially or generally, == | 

XII. There is this inconveniency to purchaſers and creditors, that they cannot 


by the late cuſtom of the Keepers of the regiſters, whereby they kept inhibiti- 


had an atteſt of the (not) regiſtration ; which by a late decifion and a ſubſequent 


the keepers of the regiſters to have minute-books, wherein all things to be regi- 
ſtrate behoved preſently to be received, and a minute made of it figned by the pre- 
ſenter ; whereby there could be no debate concerning the time of preſenting, nor 
durſt the keeper adventure to neglect the regiſtration within the days, having ſo 
ready a probation againſt him **. „„ T 


- 


1tions 
only 
wile 
yhere 


party inhibited, perſonally, or at his dwelling-place, or at the croſs of Edinburgh, 


Va and pier and ſhore of Leith : and the inhibiting both of the party inhibited, and 
| pet- 


mon- hl, i et „ 
adds XIV. It is alſo a nullity if the executions bear not, that a copy was delivered 

| gi to the party inhibited, and affixt upon the croſs: for the giving or offering of 
es [i 


wed i0 July 28. 1671, Keith, albeit the executions did bear a copy affixt upon the croſs, 


rant Bl and that the meſſenger mended the execution on the margent, bearing a copy 
ntatlh given, but was not ſo regiſtrate; nor was it found probable by witneſſes, not being 
or ob- ſo marked. 8 7 5 „ 3 es | 
e oy XV. Inhibition was found null, becauſe the letters did only bear warrant to 
1 A 


= charge the perſon at the market-croſs, &c. as out of the country, and the execu- 
he 


tion was againſt him perſonally, Jan. 24. 1627, Arſtin. | 

XVI. Inhibition was found null, becauſe it bore not three oyeſſes, and publick 
reading at the market-croſs, which was not admitted to be ſupplied by witneſſes, 
July 11. 1676, Stevinſon. Yet thereafter the Lords ſuſtained an inhibition, where 
the execution did bear only, that the meſſenger made lawful publication and 
reading of the letters ; becauſe they found that ſtile frequent in the regiſter, and 


This ſtatute repeated by act 18. P. 1696. 5 


"* This ad of Sederunt was confirmed by act 14. P. 1693. 
* See above, I. 9. 15. 10. 


XI. As to the effect of inhibitions, they extend only againſt voluntary facts 


perfecting thereof, it is a ground of reduction © ; ſo that it is not reſtricted only 


ſecurely cloſe bargains finally, till forty days run after the firſt publication. And 
ons uninſerted very long, purchaſers became altogether unſecure, even tho' they 


law, P. 1686, c. 19. was declared only to affect the keeper, and thoſe repreſenting 
him; whereby theſe excellent ſtatutes were in effect evacuated * ; which the Lords 
in a great part have helped by a ſtatute of Seſſion, (July 15. 1692,) appointing 


XIII. It is a nullity if the executions bear not a copy given, or offered to the 


the lieges at the croſs, was not found ſufficient, Hope, Inhibitions, Syme contra 


that copy, or affixing thereof, is moſt properly the act inhibiting. It was ſo found, 
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$3 that the inhibiter offered voluntarily to prove the oyeſſes given, June 21. 1681, wher 
3 Lundie. So far were they from annulling inhibitions. the a 
þ XVII. Inhibitions do not only ſtrike againſt lands acquired, where the ſame caſe « 
3 is regiſtrate, but againſt lands thereafter acquired in the fame juriſdiction, Dec. of th 
J 15. 1665, and Feb. 27. 1667, Mr. Jobu Elſeis; which was not extended to lands the g 
3 acquired in other juriſdictions, where the inhibition was not regiſtrate, July 18, givin 
J 1602, Swinton | | to th 
4 XVIII. But inhibitions do not reduce rights which the perſon inhibited was ob- and ! 
1 liged to grant, before the publication of the inhibition, if the obligement were for in 
6 ſpecial, or if there were a diſpoſition anterior, importing that obligement. But creet 
I infeftments to corroborate anterior perſonal obligements, not bearing an oblige- dich 
3 ment to infeft, are reducible thereupon. FE | not ſe 
I XIX. Infeftments after inhibition, by legal diligences, for a debt prior, are not ed aft 
| reducible thereupon, but only if the debt be poſterior. XV 
R XX. Inhibition did not extend to wadſets or redeemable annualrents; becauſe lapida 
the creditor might always have compelled the debtor to pay, (as was found, 7u!y 16, credit 
1667, Mr. Ihn Elleis) till the Lords, by act of Sederunt, Feb. 19. 1680, did declare, ſums 
That creditors uſing inhibition againſt the debtors infeft in wadſet or annual- paſſed 
YA « rent, if they ſhall make intimation, by inſtrument of a nottary, to the perſons XX 
3 | © who have right to the reverſions of the ſaid wadſets or annualrents, that the Wl cutori 
3 e wadſetter or annualrenter ſtands inhibited at their inſtance, and ſhall produce, dering 
Y in preſence of the party and nottary, the inhibition duly regiſtrate, that they It is r 
1 s will not ſuſtain renunciations or grants of redemption, altho' upon true pay- arreſts 
1 « ment, not being made bona fide, but after intimation, as aforeſaid, unleſs the re- is den! 
3 « demption proceed by proceſs, whereunto the uſer of the inhibition muſt be XX 
I * „ Si „ the ac 
3 XXI. Inhibitions paſs ordinarily of courſe without advertence : yet if any par- IW turthe 
13 j repreſent, that an inhibition may not paſs till it be conſidered, and ſhow a rea- And t! 
ſonable cauſe for it, the Lords have been in uſe to conſider, and in ſeveral caſes Ml for it 
: to refuſe inhibitions. So it was refuſed to a wife upon her contract of marriage of lan 
'B with her huſband, Jan. 11. 1625, Hamilton ſupplicant, where Dury doth allo and vt 
= mention a decifion, Jan. 9. 1623, Marſhal, by which inhibition was granted ef the 
1 aat the wife's inſtance againſt the huſband, ante matrimonio, upon her con- the ad 
1 trract of marriage; as to which ſhe needed not to be authoriſed in that caſe, berate 
=— 5 The diverſity of the caſe lies in this, that, upon the contracts of merchants becom 
1 and trading people, whereby the huſband becomes obliged to employ ſuch ſums b the 
on land or annualrent for the wife, inhibition uſed to be refuſed, unleſs the IM the act 
huſband had an opulent fortune beſide to trade with; otherwiſe the ſo em- treat 
ploying of his ſtock would ruin his trade and family. Inhibition was alſo re- I that ad 
| fuſed upon the warrandice of a diſcharge from the charger's fact and deed on- Heir e 
ly, unleſs the ſupplicant had ſhown a particular hazard of diſtreſs : for war- ers, 
randice is but a conditional obligation, and hath no effect till the condition exiſt. RX\ 
XXII. The actions upon inhibition are only reſciſſory, and are ſpoken to lib. 4. ſubject 
( it. reductions) and they have only effect againſt voluntary deeds, poſterior to the I tending 
exccuting of the inhibition. But if there was an anterior obligement, whereby troverte 
the party inhibited might have been legally compelled to diſpone, the diſpoſition Nated | 
is not voluntary nor reducibie. „„ 1 ats of 1 
XXIII. Inhibition is a very uſeful remedy for ſecuring of creditors againſt the lave be 
_ dilapidation of their debtor's eſtate, by which their ſatisfaction becomes to be in ind by 
hazard. But every ſale by a debtor is not to be accounted dilapidation. And if Wt and 
malicious or too ſuſpicious creditors, ſhall obtain inhibitions of courſe ; it were WW Pacity 
worthy of an act of Parliament, or act of Sederunt to be ratihed in Parliament, ¶ bointed 
whereby the keepers of regiſters of inhibition ſhould be prohibited to inſert an) ll b 
inhibition in the regiſter, within thirty days after the execution againſt the debtor, iiitties : 
there being ſtill ten days remaining of the forty days required for regiſtration 0 cit the 


inhibitions: for the inhibition will ſtill be received, and put in the rminute-book 
when 
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when offered. The benefit of ſuch an act would be, that the debtor may ſhun 
the affront of ſuſpicion, ariſing from inhibition, by offering performance ; and in 
caſe of refuſal, by application to the Lords, that upon conſignation of the ground 
of the inhibition, it may be refuſed ; or upon production of clear diſcharges of 
the ground of the inhibition ; or in caſe the term of payment be not come, by 
giving ſufficient caution for performance at the term: for beſides the prejudice 
to the debtor, ſuch unwarrantable mhibition will remain in record againſt him 
| and his heirs, till purged by preſcription. And that regiſter hath no allowance 
for inſerting diſcharges of the inhibition, or the grounds thereof, or of any de- 
creet of reduction thereof; fo that all purchaſers muſt keep and preſerve theſe 
diſcharges, or ſentences during the preſcription. And even other creditors are 
not ſecure ; for if theſe diſcharges or ſentences be not found, the debts contract- 


t ed after may be reduced. * mo | | 
XXIV. As inhibition hath been introduced for ſecuring creditors againſt di- 
: lpidation of land-rights ; fo arreſtment hath been introduced for the benefit of 
. creditors, that they might reach their debtor's moveable goods or ſums. All 
5 ſums are accounted moveable as to this effect, whereon actual infeftment has not 
- raſſed, or is not ſtanding, * SS: Cs 
8 XXV. Arreſtment, and the actions arifing therefrom, are more properly exe- 
c cutorial than inhibitions: for inhibition doth only remove impediments hin- 
b; dering execution ; but arreſtment doth not only hinder the debtor, in whoſe hands 
y it is made, to pay, but gives an action, whereby the right of the ſums, or goods 
2 arreſted, is adjudged to the creditor arreſting; and thereby the former creditor 
e- sdenuded, and the arreſter becomes creditor. e e e . 
be XXVI. There are two executive actions ariſing from arreſtment. The one is 
the action for making arreſted goods or ſums forthcoming, which reacheth no 
r- WT further than the ſatisfaction of the ſum for which the arreſtment was laid on; 
a- And the title of it were much more ſuitable to be adjudication upon arreſtment : for 
ſes MW for it is as properly an adjudication of a moveable intereſt, as the adjudications 
ge of land-rights. And the title it has is tediouſly long, when it is fully expreſſed, 
lo {Wind very unbecoming when it is called a forthcoming. Neither is it the making 


ed Jof the goods or ſums forthcoming, that is the proper effect of this action; but 
n- the adjudging of them to the arrefter : for if goods be arreſted, the haver is li- 
iſe, berated by producing the goods, whereby they are made forthcoming ; but they 
nts become not the arreſters, until they be rouped and ſold, and the price delivered 
ms bo the arreſter. There is no neceſſity here to inſiſt further upon arreſtment, and 
the he action thereupon tranſmitting the right to the arreſter, the ſame being large- 
m- MW" treated, 116. 3. (tit. Aſſignations) as being a legal aſſignation, in the ſame wa 

te- bat adjudications of rights of the ground are legal diſpoſitions ; and both have 


on- their effects by the ſentence of the judge adjudging the ſame to the ſeveral pur- 
rar- ers, in the different manners and orders preſcribed by law. „ 
riſt. XXVII. Under arreſtment is comprehended ſequeſtration, whereby, not only the 
. 4. Wb is arreſted, to remain in fatu quo, without the acceſs of either party con- 
the ending, till their titles be diſcuſſed ; but likewiſe the cuſtody of the thing con- 
eby Loverted is intruſted, by an act and commiſſion of the Lords, to perſons nomi- 
tion dated by them, either for the cuſtody, or for the management thereof, and pro- 
its of the ſame, to be made forthcoming to the parties that ſhall be found to 
the {Wie beſt right. Theſe are ordinarily called © factors conſtitute by the Lords,” 
e in Nad by their commiſſion, they have power to uplift the rents and profits, and to 
d if e and raiſe lands, which is ordinarily by roup, that the factors may not be in a 
vere WW Pacity by colluſion to take an under-rate. For theſe factors, ſallaries are ap- 
zent, {Wiinted by the Lords, either before their intromiſſion, or are reſerved to be mo- 
any 8 ified by the Lords, after their diligence ſhall appear. And when the titles of 
btor, ferties are determined, they have immediately acceſs againſt theſe factors; and al- 
n 0 t their decreets do not bear the ſame expreſsly, yet they do imply it. 
boo 8 | 


XXVIII. Such 
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XXVIII. Such factors are conſtitute upon very many occaſions. As, 1. When 


the claims of Parties reach the whole right in ſelidum, but require a long time, for 
before by the courſe of the roll, the cauſe can be determined, not only by dif. dir 
cuſſing the relevancy, but by concluding and adviſing the probation, wherein wh 
different terms uſe to be aſſigned, for witneſſes and diligences both ordinary and ver 
incident for production of other men's writs ad modum probationis: for then, ſee. ad} 
ing the ſubject in queſtion would become unprofitable, or damnified nedio tempy. alr. 
re ; therefore, upon the application of parties, the Lords appoint factors to ma. M in | 
nage in the mean time. 2. When the parties contraverting do not pretend 7 6 | 
the whole right, but a part thereof, and a preference therein; the Lords appoint: : 
factors to manage, till the intereſts of the ſeveral pretenders be ranked and de- « t 
termined. 3. When apparent heirs are doubtful whether to enter heirs to their tit. 
predeceſſors, then, upon the application of creditors or relicts having liferents, the ] 
Lords will appoint factors to manage in the mean time. 4. If any party ſucceed mo 
to an eſtate, and be out of the country to continue for a conſiderable time, and han 
is perhaps ignorant of his intereſt; then, upon application of their relations, the arre 
Lords will appoint factors to manage, until the party concerned conſtitute other his 
factors. 6. If any arreſtment be made upon things on the ground of lands, ſuch deb 
as woods, corns, peats, turffs, planting, trees, Sc. If the Lords find ground of I 
ſuſpicion of the irregularity of either party, they will give commiſſion to take fror 
the fame in cuſtody: much more, if the controverſy be about any moveable 1 
goods, as jewels, plate, heirſhip, c. the Lords will put the ſame in the cuſto- 4 0 
dy of indifferent perſons, till the rights of parties be determined. « N 
XXIX. The actions againſt theſe factors or keepers, are chiefly founded upon the 1 10 
rights of parties being determined; and is properly an action of reſtitution, and «ti 
may be more fitly called an action for making forthcoming, than the action upon « 1s 
atreſtment, whereby the ſums or goods are adjudged to creditors arreſting for et h. 
A their ſatisfaction, and thereby the right and property changed. „ * 
* XXX. The other action upon arreſtment ariſes properly from the breach of * th 
arreſtment, whereby the arreſter hath action, either for his debt, or for the half « of 
of the moveables of the breaker of arreſtment, by virtue of the acts of Parlia- WM, © nc 
ment made thereupon. But there is no neceffity to inſiſt further in this action “ lis 
here; becauſe the breach of arreſtment is a delinquence civily cognoſcible before WI © A 
the Lords, and therefore is explained, lib. 1. fit. Reparation, 8 29. uf 

| . | f | ; (e 
«6 
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V. . 
; . 1 #1 
| Adjudications. * ha 
8 im 
| A Pacbcations are now the great executorials, by which all rights of the ll © Le 
ground are conveyed from debtors to their creditors, by decreet of the WM © me 
Lords; whereby they diſpone as effectually, as the perſons decerned themſelves WM © be: 
could do: with this difference, that, in voluntary diſpoſitions, there are alwa BW © arc 
expreſſed clauſes of warrandice, which are not in judicial diſpoſitions. * an 
II. Apprifings were formerly the chief executorials, whereby all rights of the * for 


ground were conveyed, and adjudications were only extraordinary remedies, where ariſe | 
apptiſing could not take place. But not only do theſe adjudications yet ſtand, * for: ; 
legal and ordinary by long cuſtom, and are by ſeveral ſtatutes authoriſed and "IM ret 
tended, as by cap. 7. Parl. 1621. cap. 18. Parl. 1669, but further, by act 1% VI 
Parl. 1672, apprifings are laid aſide, and adjudications are introduced in thel «ly; 
place, except in the caſe where there hath been prior appriſings of the fam" flood, 
ſubje& : ſo that now no ground-right is appriſable, except only upon the — clent, 


Tit. LI. Adjudication. e 
for poinding of the ground, where the decreet decerns letters of appriſing to be 


direct : whereupon appriſings muſt proceed with all the formalities as formerly, 
whereby theſe actions, which ought to have the moſt ſummary execution, are 


| very tedious and expenſive : and therefore there is no doubt but parties may raiſe 

: adjadications upon all debita fundi, and if they inſiſt only for the bygone annu- 
N alrents, and not for the ſtock (as frequently they do) they may inſert a clauſe - 
% in the ſummons, bearing, „a power to appriſe the moveables on the ground, 
0 belonging to the debtor, or to his tenants, not exceeding a term's mail; and 


« an adjudication of the ground- right and property for what remains unpaid, by 


the ſaid moveables:“ which no doubt the Lords would ſuſtain, See lib. 4. 


tit. 3 5. § 27. wo 8 ETD, 
III. Adjudication doth not only convey the rights of the ground, but alſo the 


ed moveable ſums of debtors and their moveable goods which are not in their own 
nd hands, by the actions for making forthcoming, which are adjudications upon 
he arreſtment. So that poinding 1s only of the goods of the debtor, which are in 
ler his own poſſeſſion, which is alſo an adjudication of theſe moveables from the 
ch debtor to. the reditert . * N 
of. IV. Beſide all theſe adjudications, there is a new adjudication taking its riſe 
ike from the 17th act, Parl. 1681, concerning the ſale of bankrupts lands: © where- 
ble « by the Lords are authoriſed and impowered (upon a proceſs at the inſtance 
to- « of any creditor having a real right) to cognoſce and try the value of eſtates, 
« where the heritor is notoriouſly bankrupt, and the creditors are in poſſeſſion 
the « thereof; and to commiſſionate perſons to ſell the lands, or any part thereof, at 
and « the rates of the country where they lie, with conſent of the debtor where there 
pon « is a legal reverſion, or without the {ame where there is none: and the ſale is to 
for 5 


be by publick roup, after publick intimation at the head burgh of the ſhire, bai- 
liary, ſtewartry or regality where the lands lie, and at the pariſh-kirk where 
h of MW the lands lie, and at fix other adjacent pariſh-kirks (to be named by the Lords 


(e 


half of Seſſion) at the diſſolution of the congregation, on a Sunday after the fore- 
\rlia- WI. © noon's ſermon, by letters of intimation under the Signet, upon the Lords de- 
Con 


 liverance: which letters are ſpecially to expreſs the time and place of the roup. 
And the creditors having real rights, and in poſſeſſion, are to be ſpecially cited 
upon twenty-one days, and all others concerned within or without the king- 
dom, at the market-croſſes of theſe head burghs; and at the market-croſs 
* of Edinburgh, and pier and ſhore of Leith: and the price is to be diſtributed 

to the creditors, conform to their rights.. 5 
V. But there are ſome alterations made in this, by cap. 20. Parl. 1690, 
Whereby it is ſtatute and declared, that the buyers of bankrupts eſtates ſhall 
have right thereto by decreets of ſale, to be pronounced by the Lords, adjudg- 
ing the lands ſold to the buyer, for the price decerned, whether they be under 
rcverſion or not: and that if no buyer be found at the rate determined by the 
Lords, it ſhall be leiſom for the Lords to divide the lands and other rights a- 
mongſt the creditors, according to their ſeveral rights and diligences. And 
nſelves WI © becauſe the ſale may be obſtructed by donatars of liferent-eſcheat, the Lords 
always WW © are impowered to determine the price and value of the ſaid liferent-eſcheats, 
i and to ſell land for the price thereof, according as the ſaids rights ſhall be 
* found to have preference.” By this ſtatute the general inconvenience that did 
here Wl ariſe to debtors, by bringing in appriſings or general adjudications within the year, 
port paſſu (whereby a great part of the eſtates of the kingdom came to be broken) 


6 retrieved. _ 


efore 


act 10% VI. Albeit theſe ſtatutes mention the © lands of bankrupts who are notoriouſ- 
n ther BY © !y inſolvent, and that the creditors are in poſſeſſion; yet that is not be under- 
e {am ſtood, as if the debtor's debts muſt exceed the value of his eſtate: but it is ſuffi- 


cient, that his eſtate be ſo affected, as prudent perſons will not buy from him, 
at a competent rate, with the hazard of the diligence of his creditors. And 
therefore it is not neceſſary to prove in this proceſs, that the burden of his eſtate 


91 | and 
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and his debts exceed the value of the ſes: becauſe the debtor hath a compe. 
tent time allowed him by the ſaid ſtatutes to purge the debts; for, 1. There 
muſt be proved the rental and rate of his eſtate and caſualities thereof, accordin 
to the ordinary rate of the country. And, 2. After that probation is adviſed by 
the Lords, there muſt not only be an intimation at all the pariſh-kirks where the 
lands lie, and fix other kirks neareſt adjacent; but the creditors in poſſeflion muſt 
be cited upon twenty-one days. And, 3. After all, the roup muſt proceed “. 
So that if, in the mean time, he can ſell his eſtate, and pay all his debt, the roy 
falls. Neither is it neceſſary, that all the eſtate muſt be poſſeſſed by creditors 
but it is ſufficient that a part thereof be poſſeſſed by wadſets, or annualrents, or 
by adjudications. And there is a great benefit not only to the creditors, but allo 
to the debtor, that he gets a better price, than he could obtain by voluntary dif. 
polition : and if there be any ſuperplus of the price, he has it free to himſelf. 
VII. This adjudication by roup, being deſigned as a general remedy, both 
for debtors and creditors; the Lords do not ſuſtain the ſame, unleſs the debtor's 
whole eſtate be contained in the proceſs, if either the debtor or any creditor do, 
before the term be aſſigned for proving the rental, condeſcend and inſtruct, that 
a part of the debtor's eſtate is omitted in the proceſs : as was found in the pro- 
ceſs, at the inſtance of Sir Francis Kinloch againit Scot of Bonningtoun, 1692 *, 


In which cafe alſo, it being found that one of the kirks named by the Lords, was 


not a pariſh- Kirk, the intimation was ordained to be renewed, both as to the 
Jands omitted, and as to a fixth pariſh-kirk of the lands libelled : becauſe the 
Lords could not name ex certa ſcientia, but upon the ſuggeſtion of the purſuer. 
VIII. Theſe adjudications of bankrupts eſtates, whether by way of ſale or di- 
viſion, proceed ſummarily, as other Adjudications, and are called amongſt the 
acts, without abiding the roll: yet the alledgeances and objections of debtors 
and co- creditors are competent to be proponed, when theſe adjudications are fo 
called ; and there cannot be here an adjudication repelling defences, and reſerving 
them contra executionem, as in other adjudications, where one is already paſſed. 
IX. By addition of theſe adjudications of broken eſtates, there are many kinds 
of adjudications now in uſe. 
of rights of the ground which require infeftment, whether in fee or liferent, 
and whether in property or annualrent, when the diſponer is either expreſsly or 
implicitly bound to infeft the acquirer, and oft-times to infeft himſelf for that ef- 
fect, yet hath not performed the ſame; juſtice requiring ſome legal remedy to 
make ſuch diſpoſitions and obligements effectual: which would have been very 


tedious and expenſive, if the acquirer had no other remedy, but firſt to uſe per- | 


ſonal diligence againſt him to liquidate the damage, and then to appriſe there- 
upon, whereby the acquirer having a real right if not compleat, might eaſily be 
prevented by any creditor, who had only a perſonal debt. Therefore the Lords, 
who, by their inſtitution and authority, are impowered to make rules for diſpatch 
of juſtice (whole power is thereby like that of the Roman Prætor, ubi lex def 

Prator ſupplet) did ſuſtain proceſs at the acquirer's inſtance, againſt the diſponer 
to fulfil, and againſt his ſuperior to ſupply his place, and to receive the acquirer, 


in the ſame way as he might have done upon his vaſſal's charter of confirmation 


or procuratory of reſignation : and if all the ſuperiors till the King were called, 
they might be lo decerned in order, and at laſt precepts might be direct for ex- 
peding charters from the King, who is ſupreme ſuperior. 
But this being at firſt remedium extraordinarium, the Lords did not ſuſtain it 
ſo long as chate was an ordinary remedy by horning and caption againſt the dil- 
poner, to perfect the diſpoſition or obligement to infeft. 
Fut now adjudications becoming ſo ordinary remedies, not only in this, but in ma- 


ny other caſes, and being all executive actions; ; there is no ground to ) delay the ac- 
quite 


Jan. 


* See the preſent form of carrying on rankings and ſales, acts of Sederunt, 23d Nov. 1711, and 17th 
, 756. 
| This deciſion not found. 


As, firſt, An adjudication for perfecting diſpoſitions 
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quirer till he obtain a decreet, and uſe all perſonal diligence, whereby he may 
be readily prevented by the adjudications of perſonal creditors : eſpecially con- 
fdering, that if the diſponer be dead, there behoved to be an action againſt his 
heir, for fulfilling the diſpoſition, and thereupon a decreet and all perſonal exe- 
cution, before he could have a judicial diſpoſition to ſupply the voluntary diſ- 
polition promiſed : and therefore, in either caſe, this adjudication ſhould pro- 
ceed, unleſs the acquirer of his own choice ſhould pleaſe to inſiſt in the perſo- 
nal execution. | | 

There is very convincing reaſon, that, upon theſe adjudications, if they be 
irredeemable, the ſuperior ſhould have a full year's rent: becauſe he muſt accept 
a ſtranger vaſſal ; or a modification, if the diſpoſition be redeemable, or but a 
lferent-right ; and if it be an annualrent, he ſhould have a year's annualrent : for, 
though the Lords (before the act 18. P. 1669,) demurred to give a year's rent 
in adjudications for perſonal debts, becauſe the year's rent was expreſſed in the 
act anent appriſings, and omitted in the act anent adjudications ; yet that reaſon 
holds not in this kind of adjudications. \ | 
XR. The ſecond kind of adjudications is, when apparent heirs are purſued to 
fulfil their predeceſſors obligements, but cannot be reached, unleſs they did re- 
preſent the debtor; therefore, by cap. 106. Parl. 1540, it is provided, That the 
apparent heirs of debtors may be charged to enter heir to any of their predeceſ- 
ſors who were debtors, within forty days, with certification, that if they enter 
not, all action and execution will be competent againſt them, as if they were actu- 
ally entered heirs. Whereupon the Lords do ſummarily, by ſupplication, with- 
out citation, grant letters to charge ſuch apparent heirs to enter. But becauſe 
the law gives the apparent heir a year to deliberate, whether he will enter heir 
or not ; therefore the forty days within which they are charged to enter, ſhould 
not terminate, till the annus deliberandi terminate. There is no further executi- 
on upon this charge, but it is a ground of an action whereby the apparent heir 
is purſued as lawfully charged to enter heir; and thereupon a decreet follows e- 
ſtabliſhing the debt againſt him, as if he were originally debtor, whereon all 
perſonal execution, and alſo all real execution againſt any eſtate that the apparent 
heir hath, may proceed. But becauſe he hath not that eſtate to which he might 
be heir, and hath not been entered therein; therefore ſuch an eſtate could not be 
appriſed from him, though he did not renounce to be heir, until there were a 
new ſpecial charge to enter heir in ſuch particular lands, or other heritable rights, 
with. certification, that appriſing thereof ſhould be as effeCtual, as if he were actu— 
ally entered: and then apptiſing did proceed. 3 | 


But if the apparent heir did renounce to be heir upon the general charge, then 
there was no place for a ſpecial charge, or for an appriſing thereon ; which the 
Lords ſupply by an action of adjudication, narrating the premiſes. And albeit 
the foreſaid act of Parl. 1 540, cap. 106. bear only, that the charge to enter heir 

proceed againſt parties being of perfect age, and for their predeceſſors debts; 
jet by act 27. Parl. 1621, the ſame is extended to debts due by any perſon him- 
ſelf, as well as theſe which were addebted by his predeceſſors: and our cuſtom 


hath promiſcuouſly ſuſtained charges againſt minors as well as againſt perſons of 


perfect age. And tho' the foreſaid act bear, That if the apparent heir charged 
enter not, letters ſhall be directed to the ſheriff of the ſhire and his deputes, 
to appriſe the ſaid lands to the ſaids creditors, for the ſaid debts, if they be li- 
quid; the which proceſs of appriſing ſhall have as great ſtrength, force and 
effect, as if the ſaid heirs were entered thereto; ” yet the Lords found that 
method could not be effeQtual : and therefore ſupplied the fame by a ſpecial 
charge, raiſed upon the decreet following on the general charge, for charging 
the heir to enter to ſuch lands, and other heritable rights, ſpecially; with certi- 
fcation, that if he enter not, they ſhould be appriſed from him, as if he were 
entered: which ſpecial. charge paſſed upon bill, and was the immediate warrant 
for the appriling. | | | | | 
But 


7 

But now appriſings being laid aſide, adjudication proceeds upon the general 
charge, whether the apparent heir renounce or not; but with this difference, that 
if the apparent heir do not renounce, he is perſonally liable in all his eſtate, heri— 
table and moveable: but if he renounce, his perſon and other eſtate is free, but 
the lands of his predeceſſor, who was debtor, and to whom he was apparent heir, 
is only adjudged. And whether the debt be liquid or not, the creditor may pro- 
ceed in an action of adjudication, which hath been ſuſtained not only for liquid but 
iliquid obligations, and even for obligations in fact. And by cap. 27. Parl. 1621, 
the apparent heir may be charged to enter, to the effect the lands to which he 


might have entered, might be appriſed for his own debt, as well as for his prede- 
ce ſſor's debt. 25 | 


XI. The third kind of adjudications is, that which comes in place of appri. | 


ſing, upon infeftments of annualrents, or other debita fund!, and is in place of 
appriſings which proceed upon actions for poinding the ground, wherein the de- 
creet is only for granting letters of appriſing for poinding the moveables on the 
ground in the firſt place, and the ground- right and property, and all other right 
in the next place: for ſeeing now, by cap. 19. Parl. 1672, it is ſtatute, that in 
place of appriſings, the Lords of Seſſion, upon proceſs raiſed before them, at the 


inſtance of any creditor, ſhall adjudge the debtor's lands, &c. there is here no | 


exception, whether the adjudication proceed upon a perſonal obligement, or up- 
on a real burden upon the land : but adjudications on real burdens ſhould bear 
the ſame clauſe as in appriſings, that the moveables on the ground ſhould be 
firſt diſtreſſed, and then the ground-right, unleſs the creditor proceed upon the 


perſonal obligation for the ſtock, or for the annualrent thereof: for then there | 


is no warrant to poind the moveables, but the creditor has the addition of 
a fifth part in place of penalty or expences ; which may be always modified, 
whether the ſame be expreſſed or not, if the defender appear litigious. But if 
the adjudication be for bygone annualrents by infeftment, there uſes no penalty 
of expences to be granted for theſe; and therefore that fifth part ought not to 
be extended thereto : for the reaſon of the ſtatute is, that the creditor is neceſ- 
fitate to take land for his debt. But in infeftments of annualrent the very deſign 
is to affect the land and not the debtor, and he hath acceſs to the moveables, 
which perſona! creditors have not; neither can any land be adjudged or appriſed, 
but that which the debitum reale affecteth, and whereof every part is affected: 
and therefore there ought to be no ſpecial adjudication of a part of the lands equi- 
valent to the bygone annualrents, but the whole lands affected muſt be adjydged 
under reverſion of ten years . 5 e e 
XII. The fourth kind of adjudication is founded upon the foreſaid ſtatute, 
putting adjudications in place of appriſings; whereby it is ſtatute, « That if 
the debtor appear and produce his rights, and be willing to put the creditor in 
3 poſſeſſion, and to ratify the adjudication ; in that caſe the Lords ſhall only ad- 
judge ſo much of the debtor's lands, as is ſufficient to pay the debt, and a fifth 
part more in place of all penalty and expences, redeemabie only within five years 
« from the date of the adjudication.” And the Lords are impowered to pitch 
upon the lands ſo as may be ſufficient for the creditor, and leaſt hurtful for the 
debtor : the price whereof is to be rated conform to the rates of the count!) 
where the lands lie, and according to the tenor of the holding thereof, and the 
caſualities of the ſame, either affecting other lands, as multures and other ſervi- 

' tudes, or increaſing the value, tho' giving no preſent rent, as wood, coal, &. 
And it is declared, that the creditor ſhall he liable to no accompt in caſe of te- 
demption ; but, on the contrary, that the debtor ſhall be obliged to pay the an- 


nualrents of that part of the eſtate adjudged, to the rents whereof the creditor 


could not have accels for payment of his annualrent. 
This kind of adjudication hath been much neglected both by debtors and cre- 


ditors , whereby general adjudications have generally taken place, and coming 
in 


See above, 5 2. b. f. IV. 23. 8. IV. 35. 27. 2 


v See above, IV. 23. 3. fin. 
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in fari paſſu, have rendered moſt debtors bankrupts, and have brought in the ne- 
ceſſity of adjudication by ſale. And albeit the Lords were impowered to decern 
ſecurities for warrandice of the ſpecial adjudication, to affect the other lands, yet 
creditors like better to adjudge all, and fo brought themſelves to a moſt tedious 
accompt, upon intromiſſion, compenſation, or the like exceptions competent a- 
gainſt general adjudications, being proponed within the legal, which the leaſt pre- 
tence of proceſs doth prorogate. Debtors could have no advantage by general 
adjudications, except bankrupts whoſe whole eſtate would be exhauſted by ſpeci- 
al adjudications. And others had no detriment, but only the penalty of a fifth 


part more, to which the ordinary penalty and ſherift- fee was equivalent, which 


uſed not to be modified unleſs it were exorbitant, or that there were ſome de- 
fect in the formalities of the appriſing. 

XIII. The fifth kind of adjudications are the overil ad; aletto of all the 
debtor's lands and heritable rights at random, without giving any evidence that 
the debtor had any right to them; [and which is effectual tho' he was not actu- 


ally infeft, but apparent heir ; for there is no charge to enter heir required as to 


theſe adjudications. ] * And it is a great inconvenience, that creditors may adjudge 
what they pleaſe to inſert, and thereby lay the foundation of a plea againſt par- 
ties not concerned. But if parties appear and produce the evidences whereby 
theſe debtors are denuded, the Lords will not adjudge the ground-right and pro- 
perty, but will adjudge any other right of reverſion or truſt, which may be pre- 


tended competent to the debtor : or as they did in the caſe of Alexander Li- 
v/72g/fon againſt the Lo. Ferrefter, Nov. 23. 1664, where they adjudged lands 


wherein the debtor was infeft in the property, but with the burden of a back- 


bond, bearing that the infeftment was only for relieving the nds of the diſpo- 


ner s debts. 


This kind of adjudication is liable to all the exceptions to which appriſings d 


were liable, which need not be further inſiſted in here, being fo largely confi- 


dered, /7b. 3. (lit. 3 ) upon appriſing and an, as judicial Ow” 


———_ 


XIV. The laſt kind of Adj udication is upon the ſale or diviſion of broken e- 


ſtates, wherein the eſtate is 1d by roup, albeit the debts and burdens be not rank- 
ed before the adjudication ** : but the price decerned upon the roup bears annual- 


rent from the date of the roup, and the a is obliged to find caution for the 
price, if there be any ſuſpicion of hazard. 


It was alſo declared, that there ſhould be an inventary of the evidents of all 


the creditors, their debts and real burdens, which ſhould be ſigned by the Ordi- 
nary upon the roup, and the creditors, and delivered to the buyer, and copies 


thereof given to the creditors, in like manner ſubſcribed by him and the buyer, as 


the other was by him and the creditors, that, in caſe of any diſtreſs againſt the 
buyer, upon production by the buyer of that inventary, and the writs therein, 
each party ſhould be liable to warrant, in ſo far as concerns the ſum he received. 


As was found in the proceſs of ſale, at the inſtance of Dundaſs of Harwvie/toun, 


fuly 1 692. * 


IF E-1-P-LE 


* No adjudication can proceed againſt an apparent heir without a charge. 


; By regulations 1695, the ranking of the MR — muſt precede the roup. 
"Firs deciſion not found. 
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Suſpenſions, where, of Siſts of Execution, Relaxation, and Char. e 
ges to {et at Liberty, either upon Juſtice, or upon Mercy ſuper 


de 
ceſſione bonorum. du 
ſul 


6 title is reſerved to the laſt place, becauſe all executions by horning, ye 
1 poinding, caption and incarceration, are ſtopped, till the ſuſpenſions thereof 
be diſcuſſed; and therefore ſuſpenſions could not be diſtinctly underſtood, until pa 


theſe executions, which might be ſuſpended, were premiſed: and fo the diſcuſ- der 
ſing of ſuſpenſions falls in properly here to be treated, r. Ng 

II. Suſpenſion, as the name inſinuates, ſignifieth a ſtopping of execution; and ren 
that either for a time, till ſuch and ſuch things occur and be done, as ſhall be Rp 
decerned by decreet of ſuſpenſion, or by ſtopping the execution for ever. pri 


III. The laſt hath the like effect as a reduction; but with this difference, that pn 
decreets on ſuſpenſions cannot be again ſuſpended or reduced upon grounds pro- {4c 


poned and repelled, or competent and omitted, when the firſt decreet on the ſu - hor 
ſpenſion was obtained, which does not ſo hold in reductions of other rights: for W for 
tho' a reduction upon one ground be not effectual, ſo that the defender is aſſoll- 3 
zied, yet a new reduction may be raifed upon other grounds, on different fad, cles 
but not upon other grounds u jure ; which hath a great inconvenience to mul- Ses 
tiply and protract pleas: and it were worthy of a ſtatute, that whotoever raiſes MW lane 
reduction of any right, ſhould not be heard upon any reaſons that were then com- and 
petent and omitted * : For otherwiſe the litigious and rich might weary out the mo! 
innocent, and thoſe who are leſs powerful to maintain pleas. MF &@n 
IV. Suſpenſions do alſo differ from reductions in this, that ſuſpenſions are not alſo 
effectual, unleſs the grounds thereof be inſtantly verified; becauſe there having peti 
been decreets, or that which is equivalent thereto, the effect thereof by poſſeſſi- W wWhe 
on or - otherwiſe, ſhould not be delayed upon alledgeances to be proved, albeit caſe 
they were not competent in the decreet or charge ſuſpended, but ſhould only be WM for 
reſerved by way of reduction: ſo that in the mean time, till the obtainer of the 'Y 
decreet or charge be put in mala fide, to continue his poſſeſſion, he is to en- the 
joy and ſpend the profits as his own. But he is not put in mala fide by ra- Wl the 
fing a reduction, but by the production of ſuch a right, as doth evidently elide dam 
his right, and not by a dubious production, until the Lords find it to be a bet- 18. 
ter right... %%%öͤͤĩê ?ẽ1˙?eeV %%% Oo caut 
V. But there are ſome exceptions from this rule, as if a cautioner, or an) gets 
interpoſed perſon do ſuſpend, who is not ſuppoſed to have the principal debtors WM ref, 
writs to defend him, he will get terms both by horning and caption againſt the grou 


principal debtor, or others havers of theſe writs: or if the reafon of ſuſpenſion with 
be ſuch as the ſuſpender is not obliged to inſtruct by writ, if he refer the ame X 
to the charger's oath, in that caſe the advocate for the charger will always take hear 
a term to produce him to depone, albeit the ſuſpender hath not by the ſuſpen- WM whe 
fon referred the reaſon to his oath, and will take the ſhorteſt term, that the do; 
cauſe may be the ſooner diſcuſſed : but if the reaſon of ſuſpenſion be probable i as a 
by witneſſes, the ſuſpender will get diligences againſt the witneſſs. 

VI. Suſpenders uſe to raiſe reductions with their ſuſpenſions; and if in i we 


cuſſing thereof they ſatisfy the production, or hold it as ſatisfied, they will ge whe 


a term to prove even by their own writs, if they depone that they are not u mog 
their power at the time, if there be any probability of verity in the reaſons. fuſpy 
VII. There is no neceſſity to conſider here the reduction of decreets : fo and 


what is general in reductions is handled 1%. 4. fit. 20. Reduction and improts ther 
| | tion: 


2 Sce above, IV. 40, 16. fr. 
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tion: and what is ſpecral in the reduction of decreets of the Lords of Seſſion, may 
be gathered from lib. 4. fit. 46. Decreets of Seſſion. Of theſe ſpecialities, this 
is the prime, that decreets of Seſſion in foro contradictorio, cannot be reduced upon 
what was proponed and repelled, or competent and omitted ; which doth not ex- 
tend to emergent reaſons, or ſuch as are known to be new come to knowledge: 
but in this caſe, or when the decreet is either in abſence fimply, or by the defen- 


der's paſting from his compearance before peremptors proponed; ſubſequent re- 


ductions will be ſuſtained, upon diſtin reaſons, as in other rights: yet, more ſuch 
ſuſpenſions cannot be ſuſtained ; for after diſcuſſing of the firſt ſuſpenſion, what 
was then competent, is not receivable by a poſterior ſuſpenſion. 

VIII. A ſuſpenſion is an action, at the inſtance of the ſuſpender, againſt any 
party that hath obtained decreet, or hath obtained letters for charging the ſuſpen- 
der to pay or perform any thing for which he is charged, and whereupon he 
may be denounced rebel, whereby his eſcheat would fall to the King, or his life- 
rent-eſcheat to his ſuperior, or whereby his perſon may be taken by caption 


and incarcerated, or his goods or ſums may be poinded, or his lands may be ap- 


priſed upon decreets for poinding the ground, or adjudged for theſe, or for per- 
ſonal debts. The ſuſpenſion may alſo be againſt any who have obtained right to 


' ſuch decreets, or ſummary charges. But becauſe in moſt caſes a charge of 
horning muſt precede the other executions, therefore the defender in the ſuſpen- 


fion is always called charger. 


IX. Suſpenſion cannot paſs but upon a bill, which muſt be preſented by the 


clerk of the bills of ſuſpenſion and advocation, and not by the ordinary clerks of 
Seſion. The bill doth always mention that the ſupplicant is charged, or that his 


lands may be appriſed or poinded, and then mentions the grounds of the charge, 
and the reaſons he alledges againſt the ſame: and therefore craves warrant to ſum- 
mon the charger, to produce the grounds of the charge, and to hear and ſee the 


lame ſuſpended by decreet of the Lords, for the ſaids reaſons. Likeas, the bill 


alſo contains an offer of ſufficient caution, at leaſt juratory caution, that is, that the 


petitioner depones, that he is not able to find caution, or if he offer a cautioner 


whoſe ſufficiency is doubted, he depones that he can find no better. And in 
caſe the ſuſpender be denounced, the bill craves relaxation, and an offer of caution 
for eſcheat- goods. „ „ 1 

X. Formerly ſuſpenſions frequently paſſed upon inſufficient caution : but now 
the clerk of the bills is liable to the charger for the ſufficiency of the cautioner 
the time he was admitted ; and on the other part he is liable to the ſuſpender for 
damage, if he refuſe a ſufficient cautioner; conform to an act of Sederunt Feb. 
18. 1686. And therefore the clerk of the bills inquires into the condition of the 
cautioners offered, by ſome perſons of credit who know them; and ſometimes 
gets perſons to atteſt the ſufficiency of the cautioner. If the clerk of the hills 


retuſe a cautioner without reaſon, the Ordinary on the bills muſt judge upon the 
grounds alledged by the clerk and the party, and in caſe of difficulty, advifeth 


with the Lords. | LE Se 7 
Xl. Suſpenſions were neceſſarly introduced by the Lords, eſpecially to give 
hearing to thoſe who were decerned in abſence ; becauſe oft-times the executions 


whereupon ſuch decreets proceeded, were not true, but only were made up in- 
dorſationg by a forged executor, whereby no perſon was in hazard to be puniſhed 


3s a forger ; and albeit the executor were found, it was not worth the trouble the 
luſpender would be at, to improve the executions ; but he would rather paſs by 
the ſame, and diſpute the reaſons of ſuſpenſion : yet he had this diſadvantage, that 


Where he might have had terms to prove in ordinary actions, he behoved for the 


molt part, inſtantly to verify, in the ſuſpenſion, Therefore the ordinary ſtile of 
ſuſpenſions bears, that the decreet craved to be ſuſpended, was for null-defence 


bs non-compearance, the complainer never having been orderly ſummoned 
thereto, 8 N 


XII. There 
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XII. There was alſo neceſſity for ſuſpenſion of ſummary charges, which paſs 
of courſe, where no hearing of the ſuſpender could be underſtood ; as in charges 
upon decteets of ſummary regiſtration, without citation, or charges upon bills of 
exchange amongſt merchants, by act 20. Parl. 1681, ſee lib. 4. tit. 47. § 7. In 
like manner, ſummary charges are allowed by ſeveral acts of Parliament, without 
citation or decreet: and they are oft-times general, neither naming the perſons 
nor things to be performed, particularly“. %ͤͤ mf whe 

XIII. In like manner, there was a neceſſity to ſuſpend all decreets, tho” in foro 


_centradiferio, or though they were decreets of Parliament (when no Parliament 
vas fitting) upon obedience of the ſaids decreets, and upon production of the 


charges, diſcharges, or other declarations of the ſatisfaction thereof: for ſeeing the 
Parliament is not a conſtant judicature, nor hath fixed members, nor any cuſtom 
that any of the members can ſuſpend in the intervals; the Lords of Seffion, who 
are the ſupreme judges-ordinary, muſt give remedy by ſuſpenſion, upon obedi- 
ence; which is underſtood two ways. 1. When obedience is proved by accep- 
tation. 2. When full obedience is offered and not accepted, that being inſtru— 


ed by inſtrument, and conſignation being made of what is decerned, to be given 


up upon demand, without diſcuſſion, it is ſufficient obedience: for the party char- 


ger can poſſibly do no more. But if the ſuſpender add other reaſons to be diſcuſſed, | 


the conſignation is but in place of a cautioner, and imports not full obedience, nor 
are theſe other reaſons competent to be diſcuſſed by the Lords. 
NIV. The firſt deſign of ſuſpenſion, was not to take from the charger the be— 


nefit of legal execution, againſt a ſuſpender who had compeared in the decreet 


craved to be ſuſpended, and had diſputed the cauſe, without paſſing from his 
compearance before proponing of peremptors: and ſo was not to be paſſed upon 


reaſons competent and omitted, or proponed and repelled, or even upon pretence 


of inſtructions alledged to be new come to knowledge, or emergent ; unleſs the 


inſtructions be after the decreet: for the new coming of inſtructions to know- 


ledge, ought to be in ſome way proved, and the aſſertion of the ſuſpender is not 


ſufficient probation thereof. Neither ſhould any decreet upon compearance 
be ſuſpended, but upon reaſons relevant and inſtantly verified at the pafling of 


the bill. ))) dm „ 3 
VXV. Yet many abuſes did creep in, in the paſſing of bills of ſuſpenſion; fo 


that if the reaſons were relevant, the offer to inſtruct the ſame at diſcuſſion, was 
ſuſtained : which ought not to have been done, except for cautioners; or proba- 


tion of matters of fact, which the party charger might prove by witneſſes, though 


he were bound by writ; which is indulged to tenants for proving delivery of 


victual, or performance of deeds contained in their tacks ; but ought not to be 


ſaſtiined to others, without teſtificates of perſons of fame, who know that the mat- 


ters of fact alledged in the reaſons were true. In like manner, the alledgance of 
being a decreet in abſence for null-defence, became to be ſuſtained, without in- 


quiry into the verity thereof, by inſpection of the decreet, or teſtificate of the clerk 
of the proceſs. As alſo proteſtations were ſuſpended of courſe, upon confignati- 
on of the proteſtation-money. And the clerks of the bills were not held liable for 
the ſufficiency of cautioners, or that they were at leaſt ſo holden and reputed 
when received. By all which, the effect of decreets of Seſſion became very un- 
Certain. | | | 


XVI. And therefore the Lords have adhibited many remedies, for preventing 
| thoſe inconveniencies. As 1, by obſerving an act of Sederunt in aun 1639 **, 


whereby it was declared, that competent and omitted ſhould thenceforth be rele- 


vant, as well againſt reaſons contrary to decreets upon ſuſpenſion, as againſt de- 


creets upon ordinary action: whereas formerly, ſuſpenders might raiſe as many 


ſaſpenſhhons as they had ſeveral reaſons; though many points are not competent in 
| 2 5 ſuſpenſions, 


and on 


* By act 13. P. 1699, General letters are diſcharged except for the king's revenue, miniſters ſlipends, 
decreets of poinding the ground. | | | 
This act of Sederunt not found. 
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ſuſpenſions, which would have been competent in ordinary act: ions; for as in judi- 


cio poſſeſſorio, theſe points which require reduction or declarator, are not competent 


by way of exception ; much leſs by way of ſuſpenſion ; and in decreets of general 
declarator, many things are reſerved to the ſpecial declarator, which therefore are 
not competent in ſuſpenſions againſt the general declarator. Likewiſe points e- 
mergent after decreets on ſuſpenſion, are "receiveable againſt theſe decreets : for 
they were not then competent. And ſeeing decreets of ſuſpenſion ought only to 
proceed upon reaſons inſtantly verified: therefore not only inſtructions new come 
to knowledge are receivable by ſuſpenſion, if rational evidences be given that they 
were new come to knowledge, by teſtificates from thoſe who diſcovered the ſame, 

but alſo if they were not, the time of the paſſing of the Wie! in the hands of 
the ſuſpender, or thoſe in his power, they ſhould not be repelled, becauſe not pro- 
duced at the paſſing of the ſuſpenſion, they being produced at the diſcuſſing there- 


of. Theſe grounds have given riſe to the cuſtom of eiking reaſons of ſuſpenſion, 
which were not in the bill. 


There are two kinds of decreets, which paſs under the name of decreets of 


The one is condemnatory, when the letters are found orderly pro- | 
ceeded, either ſimply, or in part; or conditionally, when the letters are ſuſpen- 


ſuſpenſion. 


ded ay and till ſuch things be performed by the charger: in which cate the 
charger needs not a new decreet, to inſtruct the performance of theſe, but upon 
periormance accepted, or offered, and upon refuſal, what is decerned being con- 
honed ; the charger may charge again upon his decreet, by new letters bear- 
Ing the inſtructions of his performance, or conſignation as aforeſaid. The other 
decreet of ſuſpenſion, is, when the letters are ſuſpended /impliciter, either for 
the whole articles charged for, or for a part thereof. And for diſtinction's ſake, 


ſpenſion. 


ſpenſions, was by ordaining the clerks of Seſſion to give teſtificates from time to 
time, to the clerks of the bills, of decreets in foro; and by requiring the clerks of 


relevancy and competency of the reaſons and the inſtructions, and if he found the 


ſame relevant and inſtructed, he was to ſign the bill of that date it was read to 


him, or by him: and if any deſired to ſee it, before it paſſed the ſignet, he might 


low it to be ſeen, and give a fiſt of execution for a definite time, which fiſt (by 


the act of Sederunt Feb. 9. 1675) was not to exceed a month, from the time the 


therefore (by act of Sederunt Ju- 3. 1677, and Nov 9. 1680.) 
re only allowed for fiſts of execution, from the date the bill was figned, for the 
clerks inquiring into the condition of the cautioner : and all other ſtops (ex- 


clared void. Vet upon other contider ations the fiſt hath been continued, not ex- 
ceeding a month in whole. And that it may be known, what fiſts are granted, 


the clerks of the bills are ordained to make an alphabetic inventary of bills refuſed 
or ſiſted, that yoſterior Ordinarics be not impoſed on. 


Theſe fiſts of execution being intimated to the charger, have the ſame effect 


during their time, as a paſt ſuſpenſion, and any tranſgreffion thereof is receivable 
by complaint, as other contempts of authority, 


Thirdly, Another remedy againſt the abuſes by ſuſpenſion, is, that whereas 
formerly, every one of the ordinary Lords, might at any time pals bills of ſu- 


ſpenſion, albeit not preſented by the clerk of the bills ; , ſo that parties could not 


know to whom to addreſs againſt paſſing of bills; therefore the Lords (by their 


tad act Feb. 9. 1675) did ordain, that thereafter in time of Seſſion, no bill of ſu- 


9 L ſpenſion 


we ſhall call theſe only decreets Of ſuſpenſion, which are abſolvitory Hum mplici- 
ter, and theſe decreets which are condemnatory, | we ſhall call decreets en ſu- 


Secondly, Another dy which the Lode adhibited againſt abuſes by ſu- 


the bills to have an index thereof by the names of the chargers, that the ſame 
might be ſhown at the paſſing of the bills: and if the agent for the charger de- 


fired to ſee the bill of ſuſpenſion, the Ordinary was appointed firſt to conſider the 


bill was preſented. But becauſe ſeveral fiſts were granted by ſeveral Ordinaries, 


fourteen days 


cept Where cauſes were ordained by the Lords to be diſcuſſed on the bill) are de- 
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ſpenſion thould be preſented to any to be paſſed, but only to the Ordinary upon 
the bills for the time, and only by the clerk of the bills or his ſervants; and in 
caſe the Ordinary refuſed the bill, he ſhould mark on the back thereof with his 
own hand, “ Refuſed, in reſpect the reaſons are not relevant or not inſtructed ;” 
which bills the clerk is ordered to Keep, and to mark with his hand on the back 
thereof, what writs are produced for inſtructing the bill: and if the ſame bill, or 
any new bill of ſuſpenſion upon that matter be again preſented, the clerk is to 
preſent the former refuted bill, which the Ordinary is not to paſs, till it be preſent- 
ed to the whole Lords in time of Seſſion, or three in time of vacance. And there. 
for in this caſe, as well as in the former of granting of fiſts, the clerk muſt Keep 
an alphabetic index for both. | = . 
Fourthly, the next remedy againſt the abuſes by ſuſpenſion, is, that becauſe 
ſuſpenſion uſes to be defired, upon pretence that the charge given by the meſſen- 
ger is general or informal, and for verifying thereof forged copies are produced, 
and ſometimes other forged inſtructions, which the ſuſpender intends to make no 
further uſe of, but to get delay and ſuffer proteſtation; therefore the Lords (by 
their ſaid act Now. 9. 1680.) do declare, if the charger ſhall produce ſuch a fu. 
ſpenſion, or duplicate thereof under the hand of the keeper of the ſignet, that be- 
fide the Ordinary expences of proteſtation, the ordinary will modify large expences 
to the charger for the delay: and in caſe the ſuſpenſion come to be diſcuſſed (by J 
the ſuſpender's inſiſting) the Lords declare, that they will hold theſe writs falſe Þ 
and forged, and modify large expences to the charger, but prejudice to inſiſt a- 
gainſt the forgers of ſuch copies or writs. 


Filthly, Another remedy againſt the abuſes by ſuſpenſion, is, becauſe ſuſpen- 
der's ordinarly refer the verity of the reaſons to the chargers oath, therefore the 
Ordinary, if he find the reaſon relevant, ſhould take the oath of the charger if he 
—_— be preſent, upon the verity of the reaſon, in order to the paſſing or refuſing of the 
E bill; and if the charger be abſent, he ſhall take the ſuſpenders oath of calumny | 
Ng thereupon : and in either of theſe caſes, the ordinary thall paſs the bill, with this 
= quality, that the ſuſpender ſhall be liable to the charger, in the expences he ſhall | 
—_— be at, through the purchaſing of that ſuſpenſion, and in diſcuſſing of the ſame, | 

1 according as he ſhall depone upon theſe expences, without any modification there- 


of, if the letters ſhall be found orderly proceeded.  _ LEE © 
Laſtly, Becauſe ſuſpenſions now come in by a roll, to be diſcuſſed in order as Ml the! 
they are ſeen, returned and preſented to the keeper of the rolis which muſt re- alw: 
quire a conſiderable time before execution can proceed; therefore the Lords do WI vee 
ordinarily, upon the ſupplication of the charger, appoint the reaſons to be diſcuſſed MW its 
upon the bill, without paſſing the fignet: in which caſe, the ſuſpender is not obli- prof 
ged to find caution; and therefore the charger hath his option, either to diſculs WM ppc 
the cauſe ſummarily on the bill without caution, or not to demand the diſcuſſing WM cult: 
on the bill, if he get ſufficient caution. This is the moſt excellent remedy, for port 
making of the decreets of Seſſion effectual; and therefore if the chargers do only | X 
charge in time of Seſñon, they need ſuffer no delay in execution. And for that WW not 
effect, ſuſpenſions ſhould not paſs in the vacance unleſs the charge had been given WI dina 
in vacance time, for which the copy of the charge ſhould be produced, and the the 


bath of the producer taken, that it is true: and even in that caſe, ſuſpenſion can- | 
not paſs in the vacance, but by the Ordinary and two other of the Lords, vis. the | 

neareſt before him in courſe and the neareſt after him, that are in town for the | 
» time, if the decreet be in foro contradictorio. LT. r 
= The diſcuſſing of ſuſpenſions upon the bill, is ordinarily granted on the petition | 
= of the chargers, except in the caſe where the ſuſpenders are incarcerated, who 
for the moſt part are not able to find ſufficient caution ; yet compaſſion and the fi- 
vour of liberty may prevail with the Lords, that if the charger will not inũiſt (0 
diſcuſs upon the bill, the ſuſpender may have ſuſpenſion paſſed upon caution, ot 


conſignation of a general diſpolition, if he be no further able. 1 
| 199 | An 
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And alſo if the ſuſpenſion contain a charge to ſet at liberty, the act of Sede- 
cunt, July 21. 1675, requires, that it be not paſſed till intimation be inſtructed to 
have been made to the charger, of the time of preſenting the bill, within the la- 
titude of eight days, that he may anſwer for himſelf, before the liberty be grant- 
ed. And in Seſſion- time, the Lords do always ordain intimation to be made 
to the charger's advocate, that he may be heard before the liberty be granted. 
For there is no reaſon to ſet debtors at liberty, after the ultimate at of perſonal 
execution, without a full confignation of the charge. 

XVII. Theſe remedies are ſo favourable for chargers, that the Lords have 
found-it juſt to paſs ſuſpenſions, when the ſuſpender makes faith, that he can 
find either no caution, or no better caution than what he offers; ke always con- 
fgning a diſpoſition of his whole means and eſtate, in favour of the charger, 
ſo far as the letters ſhall be found orderly proceeded. 

XVIII. This alſo is ſpecial in ſuſpenſions of proteſtations, that becauſe ras 
do more eaſily paſs than ſuſpenſions of decreets, upon confignation of the pro- 
teſtation- money therefore it is ordained, that the clerk of the bills ſhall e 
mention in his index whether the bill for ſuſpending a proteſtation be the ſe- 


cond, third, or poſterior proteſtation: for the third proteſtation cannot be ſu- 


ſpended but in praſentia, or by three of the Lords met together, as aforeſaid. 


And to that effect the Lords do declare, that if the deliverance of the bill do not 


bear, that the ſame is the ſecond or ſubſequent ſuſpenſion, they will recal the ſu- 


ſpenſion, albeit the fame be expede at the bgnet, conform to the act of Sederunt, 
om 10. 1677. 


XIX. And ſeeing chargers may ſo eaſily obtain ſuſpenſions to be diſcuſſed up- 


on the bill, they ſhould not urge the Ordinary to report their alledgeances againſt 
paſſing of the bill, which takes up much time, and hath no ſentence following 


upon it, only the bill is refuſed : whereupon nothing can be extracted, but on- 


ly the clerk of the bills in his index of refuſed bills ought to expreſs that ſuch 


bills were refuſed 277 prefſentia ; which therefore three in \ the vacance cannot paſs 


upon the ſame reaſons, Yea, if a bill be refuſed by three | in the vacance, it can- 
not be paſſed by them, or any other three. 

XX. The deliverance upon a bill of ſuſpenſion, 3 it to be diſcuſſed 
upon the bill, hath all the effects of a ſuſpenſion paſſed the ſignet, and this fur- 
ther, that it requires neither conſignation nor caution : becauſe the charger may 
always infiſt to have it diſcuſſed when he pleaſes ; and the Ordinary in that 
week when it paſſed ought to diſcuſs it at the le bar whenever the charger in- 
ſiſts. And albeit other Ordinaries ought not to go to the ſide-bar, but on the 


proper days aſſigned to them, yet he who was Ordinary when ſuch bills were 


appointed to be diſcuſſed, hath privilege at all times to go to the ſide- bar *, for diſ- 
cuffing thereof, and report, without being hindered till the ordinary diet to re- 
port in other caſes. 


XXI. If the charger do not inſiſt to diſcuſs upon the bill, the ſuſpender chit 


not to be put to uncertain attendance: and therefore he may apply to that Or- 


dinary who could diſcuſs, to call the charger to inſiſt; and if he do inſiſt, and 
the ſuſpender appear not, the Ordinary ought to grant proteſtation as in other ſu- 
ſpenſions: or if, upon the ſuſpender's application, the charger compear not to in- 
viſt, if he do inſtantly inſtruct his reaſons, which are found relevant, he may re- 
mit the ſame to the Lords, and may obtain a decreet of ſuſpenſion, if the Lords 
ind the ſame proved by the inſtructions produced; or otherwiſe he may crave 


proteſtation againſt the charger for not infiſting, which will have this effect, that 


no ſentence ſhall paſs againſt him till he be charged of new. 


XXII. Suſpenſions do paſs for diverſe ends, and accordingly are of diverſe te- 


nors. They pals either for giving the party ferſonam ſlandi in judicio ; or not 
only for ſuſpending further execution, but for relaxing the ſuſpender, who was 


denounced by horning, or for ſetting the 9 at liberty; and that either 


upon 
The ſide bar is now repulated by: aft of Sederunt, June 6. 1733. 
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upon the juſtice and verity of the reaſons of ſuſpenſion, for taking away the 
debt, or upon compaſſion and mercy to over-burdened creditors incarcerated, upon 
their diſponing their whole eſtate irredeemably to their creditors, for obtaining 
only freedom againſt perſonal execution. | 


XXII. The firſt and leaſt effect of ſuſpenſion is, to give the party perſonam - 


Nandi in fudicio; for when perſons are charged by the King's letters, if they give 
not obedience, the law holds it as rebellion, and by publick proclamation they 
are denounced rebels; after which they are debarred from compearing in judo. 
ment, either as purſuers or as defenders. Yet this being but a rebellion fietime 
juris, tecing no perſon will wilfully or contemptuouſly diſobey, but are denounced 


either by clandeſtine charges which came not to their knowledge, or becauſe they 


are not able to pay ; therefore the Lords do not admit certification holding ſuch 
erſons as confelt, nor grant certifications againſt their writs as falſe and feign— 
ed: becauſe the ground of theſe certifications does in theſe caſes ceaſe, I. 
that they do wiifully forbear to appear and depone, becauſe they are conſcious 
they behoved to confeſs, or to produce their writs, becauſe they know the 

would be found forged; fo that the other party muſt either forbear to debar 
them, or they cannot prevail by theſe certifications. And when perſons are in- 
carcerated, and have reaſons of ſuſpenſion, relevant and competently inſtructed, 
the Lords knowing that they behoved to be denounced before they were incar- 
cerated, do therefore pais ſuſpenſion, for giving them perſon to ſtand in judg— 
ment, that they may inſiſt in their reaſons of ſuſpenſion, wherein they are real- 
ly defenders. But this kind of ſuſpenſion requires no caution, and doth not con- 
tain relaxation, and is only given when the Lords refuſe to ſuſpend, and grant 
charge to ſet at liberty; which they oft-times do, tho' ſufficient caution be offer- 
ed; becauſe incarceration is the laſt act of perſonal diligence: and therefore they 
enly give the incarcerated perſon privilege to compear by his advocates, to diſcuſs 
the reaſons of ſuſpepſion, himſelf remaining in priſon: wherein if they prevail, 


the decreet of ſuſpenſion will contain relaxation, and a warrant for a charge to ſet 


at liberty, the ſuſpender finding caution in the ordinary way for eſcheat- 
goods. 5 | | 


XXIV. The ſecond way of paſſing ſuſpenſion is, when the reaſons are found 


| incarcerated ; for then there is no mention of giving the ſuſpender perſon to ſtand 
in judgment, or a warrant to relax, or to {et at liberty: yet the common rule 
is, that the ſuſpenſion cannot paſs the ſignet, till either conſignation or ſuffici— 


ent caution be found, that what ſhall be decerned ſhall be paid or performed. 


zut this cautioner cannot be charged till the ſuſpenſion be firt diſcuſſed. In 


and feveraily, (whereby they are more eaſily reached than ordinary cautioners in | 


ſuſpenfion; for, they being bound conjunctly and ſeverally, they have not the 


benefit of diſcuſſion) yet 1 ſee no reafon, that if one cautioner offer another 


ſolvent cautioner, who is obliged to relieve h:m, that he ſhould be refuſed ; for 
the charger hath thereby immediate acceſs againtt that perſon, which he hath 
not otherwiſe. And tho' the reaſon of ſuſpenſion were never fo fully inſtruct- 


ed, as by a regiſtrate diſcharge, yet caution muſt be found. And the clerk of 


bY. 
23h 


relevant and competently inſtructed, and the ſuſpender is neither denounced nor 


the bills being liable, if the cautioner be not at leaſt holden and repated ſol- 4 


vent for performance of the charge, ſuſpenders would be very much ſtraitened, 


if they had no remedy by juratory caution : for tho' the Lords are judges of g 


the clerks reaſons for refuling the caution offered, yet they ſeldom enter in 
that debate, but allows him to accept of the caution as he will be anſwerable. 

XXV. The clerks of the bills, for their ſecurity, do require atteſters of the ſol- 
vency of the cautioner offered: and if theſe atteſtors be perſons of unqueſtionable 
credit, it liberates the clerks; but the atteſters are ſu5/d:arie liable to the 
charger, by way of action, only if the cautioner, when offered, was in{ufficient. 


Þut 


oY 


_ 
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charge was ſatisfied before the incarceratioun. 5 
XXVIII. Charges to ſet at liberty, albeit moſt ordinarily granted in ſuſpenſions; 
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But it hath been always ſuſtained to liberate the atteſter, that the cautioner was 
holden and reputed ſolvent for the charge, the time of his atteſting; which muſt 
be proved by witneſſes, that it was ſo commonly reputed in the vicinity where he 


lived: yet this will be excluded, if the charger inſtru by writ, that the caution- 


er was then under evident diſtreſſes, by regiſtrate horning long unſuſpended, or by 
appriſings or adjudications. | 3 3 . 
XXVI. The remedy by juratory caution hath been allowed by the Roman 
law, and the cuſtom of moſt civil nations : ſor it were hard to exclude ſuſpenders 
from their juſt and competent defences, becauſe they were not able to find cau- 
tion. And therefore, if the cautioner be doubted, if the ſuſpender depone that 
he can find no better, the cautioner ought to be received, unleſs the ſuſpender 
himſelf be alſo doubted in his ſolvency ; in which caſe the Lords, by act of Se- 
derunt, require the ſuſpender to give a general diſpoſition and aſſignation of all 
his eſtate, to ſtand in place of caution : and much more if the ſuſpender can find 
no caution. But if the ſuſpender have a viſible eſtate in lands, or ſufficient bonds, 
and offer aſſignation or infeftment in place of caution, if he depone he can find 
no better, the ſame ought to be received, without putting him to a general diſ- 
poſition, which carries the affront of being like a cefſio bonorum, tho' it be not a- 
gainſt all the creditors. . 2 5 | = 


XXVII. The third kind of ſuſpenſion is, that which contains relaxation, that 
is a looſing from the denunciation, whereby the moveables which the ſuſpender 


acquires after relaxation fall not under his eſcheat, as do his other moveables; and 
therefore in ſuch ſuſpenſions the ſuſpender muſt not only find caution for the 


charger's ſecurity, but alſo for his eſcheat- goods belonging to him before the re- 
laxation: which now is become but a mere formality: for there being no way 
in that ſtate of the proceſs to know the value of theſe eſcheat-goods, caution for 


any inconſiderable ſum is accepted as to theſe eſcheat- goods. This way of ſu- 
ſpenſion may be granted to perſons incarcerated, without a charge to ſet them at 
liberty, which is feldom granted but upon confignation, or upon an unwarrant- 


able incarceration, when either a ſuſpenſion is paſſed the fignet, and intimated by 


citation or other intimation ; or when a warrant hath heen granted to diſcuſs 


the reaſons on the bill, and intimated before the incarceration ; or even when 


a fiſt is granted and not expired, if the ſame be intimated or ſhown before the 
Incarceration. But after incarceration the magiſtrates or jaylors cannot ſet the 
perſon incarcerated at liberty, without a warrant from the Lords, even though the 


yet in the former or like caſes, the fame may be granted without ſuſpenſion ;. Yea 


upon evidence of any perſons being incarcerated any where, without an executed 


caption or act of warding ; the Lords will ſummarily without citation, grant war- 
rant for a charge to ſet at liberty. F er 


XXIX. The fourth kind of ſuſpenſion, is, of the precepts of chancellary, upon 


the retours of heirs, for charging their ſuperiors to infeſt them; upon which 


(charges) no perſonal execution follows, but the ſuperior is paſſed by, and new pre- 


cepts are granted againſt the ſuperiors ſuperior, to ſupply his vice. And therefore 


the legal remedy for ſuch ſuperiors, is, by ſuſpending the chatges upon theſe pre- 
cepts : but the ſulpenſion muſt be upon reaſons inſtantly verified, as that the char- 
ger hath not performed that article of the retour, Faciendo domino ſupericrs quod de 
jure facere tenetur. Eut if it be a reaſon to be proved, it is only competent by 
way of reduction of the retour or precept. 5 . 
XXX. The laſt kind of ſuſpenſion, is, that which doth not proceed upon the 
juſtice of any reaſon of ſuſpenſion, but which the law hath allowed upon com- 
potion and mercy of incarcerated debtors, who are not able to pay their debts, 
upon their aſſignation and diſpoſition to their creditors, of their whole means and 
eſtate, heritable and moveable, real and perſonal. This muſt proceed by way of 
action, calling the creditors, and bearing that the purſuer is incarcerated and in- 
1 8 9 M ſolvent; 
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ſolvent ; and that he is willing to aſſign and diſpone his whole means and eſtate, 
to his creditors, and to deliver to them all the rights and evidents he hath, or can 
command thereof : and thereupon beſeeching for liberty againſt perſonal executi. 
on only, and offering to depone upon what means and eſtate he hath, and what 
ſecurities thereof he is maſter of. 

XXXI. This proceſs proceeding upon compaſſion of human miſery, and the 


deſign of the incarceration not being penal, but againſt defrauders or concealers of 


their eſtate; it uſes to be taken in ſummarily without going to a roll. Seeing 
there is no point of right to be diſcuſſed therein, eſpecially now when it is ſg 
long ere an ordinary action can came in by the roll. It is fiſt called for taking 
of the incarcerated perſons oath upon his means and ſecurities ; and after the 
oath is returned, it is called again for obtaining a decreet of liberty, containing 


a warrant to charge to ſet at liberty. But 4t can only be called and difc: uſſed 77 


rs ſontid. 


XXXII. The oath given 72 ceſſione Bonor um, Was only that the party had no o- 


ther means or eſtate, than what was contained in the inventary produced, 5. 


by him; and that he had made no diſpoſition nor alizgnation thereof, in prejudice 
of his creditors, after his incarceration. But by an act of Sederunt Feb, 8, 1688, 
the formula of this oath muſt be in theſe terms, „If he hath any lands, N 
wh ges, ſums of money, goods or gear belonging to him, more than 1s contained 
in the diſpoſition and inventary produced in proceſs; and if ſince his impriſon- 


ment he hath made any other diſpoſition, than that which is produced; and if 


e he hath made any other before his impriſonment, and if he acknowledge that 


he bath made any other diſpofition before his impriſonment, that he condeſcend 
« upon the fame: and alſo that he depone, if ſince his impriſonment he hath put 
© out of his hands any money, goods or gear belonging to him. And the 
Lords do declare that if the purſuer ſhall deny, that he hath granted any other 


_« diſpoſition, and that his oath ſhall be thereafter redargued ; the decreet of bo- 


ce run obtained by him, ſhall be void and null, and he ſhall never get the bene- 


fit of a ce bonorum thereafter. The reafon why the oath muſt be, „whether 
© there be any diſpoſitions before the incarceration,“ is, becauſe the dyvour might 
bave deſignedly denuded himſelf, and by colluſion with ſome one creditor, got 


himſelf in priſon, and ſo defraud all his other creditors (as frequently they enter 


only into priſon, when their oath is to be taken) and alſo becauſe the prior diſpo- 


ſition might be fraudulent otherwiſe. But the words will not extend ſo far as to 
exclude che benefit of þ:7071m, except in the cafe of recent diſpoſitions, and not 
0:4 diſpoſitions, which it is preſumed the deponent had . 
XXXIII. The defences which are proper againſt this %o bonorum, are. I. 
From the oath, if it be not conform to the formula, Yet though he adject this 
quality, that he hath put nothing away during his incarceration, but what wa 


neceſſary for his ſub liſtance till ſentences ; it will not exclude his liberation. 2. If 


any thing can be inſtantly verified redarguing the oath ; becauſe the oath 1s not 


upon the reference of the defender, but upon the order 4 the judge; as if there 


can be any other recent dilpolition procuced, than what is acknowledged in the 
oath, or if the diſpoſition anterior to the incarceration be near the time thereof 
and fo is preſumed collufive. The reaſon why the defences at obtaining the de- 
creet mult be inſtantly verified, is, becauſe they ought to have been proponcd, 
when the proceſs was called for taking the defender's oath ; in which caſe the 
creditors might have had a term to prove. 3. Itis a relevant defence, if the party 
hath not been truly detained in priſon, for a conſiderable time, that the creditors 


may make 1nquiry of any fraudulent conveyance, and that the {qza/or curceris may 


bri ing the debtor to ingenuity : for in that caſe only, it can be thought to be an 
act of commileration, 4. Thence alſo hath ariſen this defence, viz. That the 
creditors offer to aliment the debtor in priſon ; which certainly cannot be under— 
ſtood, that the debtor, though alimented, can perpetually be kept in priſon, but 


only till full ſearch can be mace, if any fraud be committed: and if offer of ali 
ment 
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ment be made, the Lords modify the quantity, and cauſe inſert this quality, that 


| if the aliment be not weekly paid on the day appointed, warrant is granted for a 
charge to ſet at liberty. 


XX XIV. The law hath allo appointed that magiſtrates, where dyvours areincarce- 
rated, muſt not ſet them out, until they have the habit appointed to be worn by dy- 
vours, as their outmoſt garment: and they ought to ſet the dyvour for ſome time, 
in the moſt publick time of the day, upon a place appointed for that purpoſe, 
commonly called the dyvour-ſtene. And theſe decrects bear, that the dyvour 


YL” 


when his clothes are on, and ſo viſible that all who converſe with him may ſee it. 
The reaſon of which ſeverity, is, to deter Decoctores, who laviſhly ſpend.their e- 
ſtates, and continue trade, when they know themſelves abſolutely broken: and 
therefore the Lords exeem ſome from wearing this habit, upon their proper know- 
ledge or famous teſtificates, that they became poor without ſuch faults. 

XXXV. In all ſuſpenfions, there is a day afſigned for the ſuſpender to cite th 


8 K 


I 
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d charger, and in the mean time the letters are ſuſpended : which day ought to be 
© according to the diſtance of the parties, that there may be ſufficient time to uſe 
8, citation: but if a longer day be appointed, the charger may raiſe a ſummons for 
1 ſhortning that time, which therefore is called a Prevents, and comes in fum- 
d marly as an incident proceſs. 

u- XXXVI. Suſpenſion is the moſt general legal remedyagainſt executorials, yet 
if it doth not reach them all: for there is no ſuſpending of diligence tor probation 
at before ſentence, nor for ſuſpending of inhibition or arreſtment, upon account 
ad that the ground thereof is ſuſpended. Yet the ſuſpenſion has this effect, that ar- 
ut reſtments, though upon decreets, may be looſed upon caution ; becauſe the 
ne ground of the arreſtment ſtands ſuſpended. Neither doth ſuſpenſion of the 
er ground of arreſtment, exclude or delay the action for making forthcoming ; 
ho- but the party, whoſe 88 and means are craved to be made forthcoming, may 
ge- repeat the reaſons of ſuſpenſion, by way of defence, and may propone other defen- 
er ces, albeit not competent by way of ſuſpenſion, but which have the ordinary 
ht courle of probation. Yea a decrect ordaining moveables or ſums to be made 
got MW forthcoming, hath its full effect by poinding or adjudication, albeit the ground 
ter of the arreſtment was ſuſpended, whether before or after the arreſtment: becauſe. 
po- Wl the reaſons of ſuſpenſion might have been repeated, and if they were not repeated, 
to they were competent and omitted, if the decreet was in fee; and though it was 
not not, yet unleſs it be ſuſpended, execution may proceed thereon. 


XXXV. Suſpention doth not hinder real execution by adjudication, Yet in the 


adjudication, the reaſons of ſuſpenſion may be repeated by way of defence. But 
if they be not inſtantly verified at the diſcuſſing of that action, albeit the reaſons 


E-ecutionem ; in reſpe & that now adjudications within the year, come in part paſ- 


chooſing where they will have their ſhares, according to the order of the dates 
of ad; judication, in caſe in a proceſs of ſale there be not found buyers. And 
when appriſings were in uſe, the charges to enter heir, nor the denunciation 
of lands or other heretages to be appriſed, were not to be ſuſpended: but if at the 


meſſenger (unleſs he had affeſiors appointed by the Lords) did always repell the 
me and all other defences; unlets appriſing were expreſly and nommatim ſuſpend- 
ed, which was only paſt upon reaſons {pecial againſt the appriting, and not only 

== the debt appriſed Far : and then the meſſenger ought to have forborn to 


bar the Lords might diſcuſs hs ſpecial reaſons of ſuſpenſion againſt the appriſing, 
Which they would do mncigenter ; otherwiſe the meſſengers proceeding, 3 


puniſh able 


ſhall be no longer free from perſonal execution, than while that habit is upon him, 


ſame way as in arreſtment and proceſs to make forthcoming ; ſo in the proceſs of 


be founded on other men's writs, or on matter of fact requiring no writ ; the rea- 
loas of ſuſpenſton though relevant, will be repelled 7% co, but reſerved contra 


%; and in caſe of the diviſion of adjudged lands, the creditors have acceis for 


meſſengers proceeding to appriſe, a ſuſpenſion of the ſums were produced, the 


ppriſe, but might have adjourned the diet of apprifing, to a competent time, 
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charger to ſec) yet frequently, the charger will rather diſpute the cauſe, than take 


ſons as verbally repeated. 
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puniſhable as for a contempt. The reaſon of all which Was, that meſſengers were up 
not ſkillful judges, but appriſed periculo petentis. ral 
XXXVIII. It remains then that the proper effect of ſuſpenſion, 1 IS, to ſtop th 
charges or denunciations of horning, or the effects of denunciation ; a to give va 
perjonam ſtandi in judicio; or to exclude eſcheat after relaxation; or to ſtop poind- 
ing, except on (ſubſequent ) decreets of forthcoming ; or to ſtop the entering of vaſ- be 
ſals by others than their immediate ſuperiors, till the ſuſpenſions be diſcuſſed. | ed, 
XXXIX. So much may ſuffice as to the paſſing of bills of ſuſpenſion. As to to 
the diſcutiing of ſuſpenſions, the form thereof, wherein it differs from the diſcuſ- WI 
{ing of ordinary actions, is thus. The charger againſt whom the ſuſpenſion is me 
obtained, after the day of compearance in the ſuſpenfion is paſt, gives a ſhort co- ſuſ 
py of the ſuſpenſion to a clerk, and cauſeth call it in the Outer-houſe. If none poi 
compear for the ſuſpender, proteſtation is admitted of courſe. | ; 
XL. If an advocate compear for the ſuſpender, then the clerk aſſigns a ſhort W ber 
day to him to produce the principal ſuſpenſion ; and at the ſame time the char- W ade 
ger may give him out the charge, being the decreet, or ſentence obtained. The pea 
firſt diet being come, the clerk calls the copy again, and aſſigns a ſecond ſhorter” Ile 
time, with certification that if he produce not, proteſtation will be admitted: oug 
and then, he calls the third time, and if the principal ſuſpenſion be not produced vou 
with the charge (if it was given out in time) proteſtation is admitted. All which ſee 


is marked by the clerk on the back of the copy, and being put in the minute- call 
book and read, it may be extracted the next day after. But during that time, the ſon: 
production of the principal ſuſpenſion, with the charge to the party, clerk, or I 


keeper of the minute-book, will ſtop the proteſtation. The like order is alſo uſed wri 


for getting back of advocations, and the inſtructions of the principal cauſe, if it gere 


be given out when the copy is firſt called.“ to g 


XLI. The charger's advocate at the giving out of the charge, writeth on the is 1 
back thereof, the day that it was given out, and ſets his name thereto: and is not grar 
obliged to receive the ſuſpenſion, unleſs the ſuſpender mark on the proceſs, that MW alſo 
he hath ſcen and returned the ſame, exprefling the date of the return, but may WE witr 
take out his proteſtation, as if the principal were not produced, x TH 

XLII. According to the date of the return of the charge, the ſuſpenſion is in- verit 
rolled: and when it comes to be diſcuſſed, the cauſe being called, the charger fons 

roduceth the copy mirked by the clerk as aforeſaid, and thereupon. craveth a tent 
proteſtation from the Ordinary, which he admits, if the ſuſpender's advocate pro- alre: 
duce not. Yet ſometimes, the charger's advocate will hold the copy for a prin- Ml reac 
cipal, and the ſuſpender will repeat his reaſons of ſuſpenſion : which though they 
be not admittable upon a ſhort copy, in ſtrict form (becauſe all reaſons of ſuſ- 
penſion both principal and etked, ought to be ſet down in writ, and given to the 


a proteſtation, which is cally luipen. ied again ; and therefore will anſwer to the rea- 


XLIII. But if the ſuſpender compear, and the charger do not infſt, he may X 
produce the principal luſpention, and crave the letters to be ſuſpended, 66 Ayand his a 
till the charge be produced,” Which puts him zu 7:0, that no proteſtation can pone 

be taken upon the copy, till the charge be pro iuced. Yea if the ſuſpender ex- cipal 
tract and produce the charge, and refer his realons to the Lords; they will adviſe WM debat 
the fame: and if they find the reaſons relevant and proved, will lafpend the letters ly ve 
ſanbliciter. In which caſe the decreet of ſuſpenſion is as other decreets in abſence peten 
and may be reduced upon a ſummons of te : Wherein the Lords will ke— mino 
conſider the reaſons, and hear the parties debate thereupon; and may recall what ducti, 
they formerly did, albeit / U her eiſdem deduct is: : which they cannot do in decrects i there 

| upon reaſor 

reply 


* The preſent method of forcing produQion of letters of advocation, or ſoſpenſion is by putting up a proteſt 
tion in the minute-book which is extracted if the letters are not produced; ; ard it they are, the party who calle 
for them gives them out with the charge and inrolis after return in common form, 

** After a proceſs is given out, a Caption 1s granted. of courſe, if it be kept longer than the time allowed. 


tency 


in the 


they find the reaſons relevant as before, yet the party may elide the ſame by rele- 

vant anſwers and duplies. 2 3 
XLIV. If both charger and ſuſpender compear, and the principal ſuſpenſion 

be produced; then the charger doth briefly repeat his charge or decreet ſuſpend- 


ed, and declares what he inſiſts in, And if there be any thing general, he uſeth 


to give a condeſcendance in writ, at the beginning, to be ſeen with the charge ; 


which therefore is called the ſpecial charge. And if the charge have in it many 


members, he declares what points he inſiſts in, primo loco: and if he do not, the 


ſuſpender may inſiſt upon any reaſon of ſuſpenſion he pleaſeth, againſt any of the 
points. N = | 


XLV. The ſuſpender in repeating his reaſon, ſhould condeſcend by the num- 


ber, what reaſons it is: and whether it be libelled or eiked : for ſuſpenders may 


add or eike to their libelled reaſons, if they will; ſo that if the reaſon they re- 


peat, be neither eiked nor libelled, in ſtrict form it may be repelled: or if the 


eiked reaſon hath not been at firſt produced, and ſeen with the ſuſpenſion, it 


ought not to be received. Yet many times the Ordinary will indulge that fa- 


vour, and cauſe the charger either anſwer it inſtantly, or take it up till a day, to 
ſee: which he may do, without expunging the cauſe out of the roll; but may 


call the cauſe again at the day appointed : and if the charger hath ſeen the rea- 


ſons, he may proceed. 


XLVI. In like manner, reaſons of ſuſpenſion ought to be inſtantly verified by 


writ; unleſs they be referred to the chargers oath: in which caſe, the char- 
gers procurators to haſten the proceſs, will take a day to produce the charger 
to give his oath. But if the reaſon of ſuſpenſion be founded upon a writ, which 
is not the ſuſpenders own writ (as when cautioners ſuſpend upon diſcharges 


witneſſes. 


verification of the reaſons ; and the next point is, upon the competency of the rea- 
ſons: for many reaſons are competent by way of reduction, that are not compe- 
tent by way of ſuſpenſion ; becauſe ſuſpenſion ſtops the execution of a decreet 


and if the decreet whereupon execution paſſed, be reduced, all that hath been 
taken away by the execution, will be recovered. So a reafon upon minority 
and lefion, is not receivable by way of ſuſpenſion, but by reduction; nor yet 


few caſes. 


his anſwer to the reaſon ; it is termed a reaſon, to difference it from defences pro- 
cipal cauſe, and the anſwer is a reply thereto. The anſwer being proponed, is firſt 
ly verified ; becauſe the charger may delay himſelf) for many things are not com- 


minority, and moſt nullities, and clauſes irritant, and failzies, which require re- 
duction. But if the charger have a reduction, and will hold the production 
thereof ſatisfied, he may repeat the reaſons of reduction by way of anſwer to the 


reply, which doth not conſiſt in any alledgance againſt the relevancy or compe- 
tency of the anſwer ; but in ſome diſtin& writ, clauſe or fact, eliding the anſwer, 
in the ſame way as the anſwer did elide the reaſon : and ſo the charger inſiſts 

5 9 N : 


in 


5 Tit. LII. Suſpenſions, & o. 785 


upon compearance. For when the defender is abſent, the Lords do not ſo accu- 
rately conſider the cauſe; ſeeing there is a remedy : and likewiſe, becauſe, albeit 


granted to the principal debtor) the ſuſpender will get a term to prove; as he 
alſo will, when the reaſons of ſuſpenſion conſiſt in facto, and are to be proved by 


XL. VU. The firſt point of debate in ſuſpenſions, 1s, upon the relevancy and 


already obtained, and therefore the execution ſhould not be delayed, except upon 
reaſons relevant, and of a ſhort probation; but the execution ought to proceed, 


reaſons upon inhibition, interdiction, iniquity, nullity, or upon any clauſe irri- 
tant, not being declared (albeit it bear to take effect without declarator) except in 


XLVIII. If the reaſon of ſuſpenſion be ſuſtained, then the charger propones 
poned in ordinary actions: becauſe a reaſon of ſuſpenſion, is a defence in the prin- 
debated, as to the relevancy, and competency thereof (but it needs not be inſtant- 


petent by way of anſwer, which are relevant; as upon interdictions, inhibitions, 


reaſon of ſuſpenſion. If the anſwer be ſuſtained, the ſuſpender may propone his 
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786 Inſtitutions of the law of Scotland. Book IV. 
in a duply, and the ſuſpender may infiſt in a triply, and the charger in a qua- 
druply, &c. | „ 3 

XLIX. Albeit the ſuſpender be obliged to verify his reaſons of ſuſpenſion in- 
ſtantly ; yet he needs not ſo inſtruct his reply; becauſe that riſeth upon the char. 
gers anſwer, and therefore he will get a term to inſtru the ſame, or his triply, 

JL. Some reaſons of ſuſpenſion do not conclude to ſuſpend the letters fmpl;. 
citer, and ſo to take away the decreet ſuſpended for ever; but only to ſuſpend 


the ſame for a time: and then the decreet of ſuſpenſion bears, © the Lords ſu- 
ſpend the letters ay and while, &c,” Otherwiſe (when the reafons conclude 


ſo, and are ſuſtained) the decreet bears, the Lords ſuſpend the letters /impli. 


eiter. | 

LI. If in diſcuſſing the ſuſpenſion, there be nothing admitted to be proved in 
the future; then decreet of ſuſpenſion follows (which is the common name both 
of decreets in favour of ſuſpenders, and of decreets in favour of chargers) whereby 
the Lords either find the letters orderly proceeded, ſimply, or ay and while ſuch 
a thing be done. And ſometimes the Lords ſuſpend the letters for a part, and 
find the letters-orderly proceeded for the reſt; or otherwiſe the Lords fuſpend the 
JJ ee 33 

LII. If any point be admitted to be proved, either of the reaſons of ſuſpenſion, 
or of the anſwer, reply, duply, &c. whether it be in favour of one of the parties 
only, or of both, when they have different points to be proved; then litif=conteſta- 
tion is made, and an act muſt be extracted, which is an act of litiſ-conteſtation : but 
ordinarily in ſuſpenſions there is a preſent decreet. e 


L 


— P P 1 X. 


FT ER the ſecond EY TINY” the Inſtitutions of the Law of Scotland, 


_ preſs; there was ſeveral - Statutes enacted in the fourth Seſſion of this 
current Parliament 1693 of King William and Queen Mary, making ma- 


ny alterations in our former cuſtoms, partly in the matter, and partly in the 


manner of procedure: which occurring before this treatiſe went abroad, I thought 
it convenient to give a ſhort account of them. ry 80 c 


I. Whereas formerly diſpoſitions of lands or annualrents, did contain oblige- 
ments upon the diſponer, to grant infeftments to the acquirer, either to be holden 
of him, or from him of his immediate ſuperior, by reſignation or confirmation; 
and for that effect to grant procuratories of reſignation, and precepts of ſaſine, and 
to renew the ſame ſo oft as need were, and with all containing procuratories and 


ſteemed to become void, as being mandats failing with the mandant or mandatar : 
the granter, and continue no longer than his pleaſure, and therefore expire by his 


cepts of ſaline, both which are irrevokable. Yet acquirers were put to great ex- 
pences, in regard .that ſuperiors were not obliged to receive upon the procu- 


therein, and infeft thereupon) and to renew procuratories or precepts to the pur- 
chaſers, their heirs or aſſignies. TO rc. on: 
procuratories or precepts, made, or to be made, ſhould be effectual, though the 
diſponer or ' purchaſer were dead before reſignation were made, or infeftment ta- 
ken; and that not only in favour of the heirs, but alſo of the ſingular ſucceſſors: 
providing their progreſs were inſert in the inſtruments of ſaſine. But there are 


to the ſuperior might be ſhunned. 


excepted precepts of clare-con/lat ; becauſe by keeping up theſe, the caſualities due 


This Statute will remedy a frequent inconveniency ; for it was ordinary for 
buyers, though they might hold of the ſuperior, to take only infeftment holden 
of the diſponer ; and then to diſpone again to others, who in the fame manner 


took infeftment holden of the firſt purchaſer, and ſo forth to ſubſequent purcha- 


But by this Statute the proprietar might take infeftment from the firſt ſuperior, 


tory of reſignation for an infeftment from the diſponers ſuperior, and a precept of 
ſaſine to be holden of the diſponer himſelf, albeit the purchaſer take infeftment 
on that precept, yet ſo ſoon as he obtains infeftment from the diſponer's ſuperior, 
the infeftment holden of the diſponer, becomes void ; ſeeing the ſame fee, can- 
not at the ſame time be holden of different ſuperiors. Yet it either of the infeft- 
ments be found null, the proprietar may defend himfelf with the other; becauſe 


into the Parliament, by the Lords of Seſſion: and it does not only extend to pro- 
curatories of reſignation, and precepts of ſaſine to be granted hereafter, but to re- 


granted : becauſe it is declaratory; declaring, that procuratories of reſigna- 
ton, and precepts of ſaſine, do not fall under that general rule, mortuo man- 


datore, 


with the alterations from, and additions to the ſame, were paſt the 


precepts : yet if either the diſponer or purchaſer died before reſignation were made, 
or before ſaſine were taken on the precept, the procuratory and. precept were e- 


whereas indeed ſuch mandats do only fail, which are revokable at the pleaſure of 


death; which ought not to be extended to procuratories of reſignation and pre- 


ratory ; and leaſt the purchaſers might be prevented, they did ordinarily take ſa- 
fine upon the diſponers precept : and if before they agreed with the ſuperior, ei- 
ther the diſponer or purchaſer happened to die, there was a neceſſity of a proceſs 
againſt the repreſentatives of the diſponer, to enter to the fee (by being ſerved heir 


For remedy whereof, a Statute was made, 44 35. Parl. 1693, declaring, that 


ſers: whereby the proprietar might have very many ſuperiors, all holding baſe. 


and thereby evacuate all the intermediate ſuperiors.; for where there is a procura- 


in that caſe, there are not two infeftments. This Statute was prepared, and brought 


ignations or ſaſines to be (made or taken upon procuratories or precepts already) 
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datore, &c. perimitur mandatum ; which ſhould only be underſtood of ambu- 


latory mandats, enduring no longer than the pleaſure of the mandant, fo that 


his pleaſure ceaſeth by his death, as well as by other ways of revocation : but 
procuratories of reſignation and precepts of ſaline are irrevokable mandats, to the 
behove of the mandatar ; and they are no more revokable than aſſignations, which 
by their nature and ſtile are procuratories by the cedent to the aſſigny in rem ſuam: 
for debtors are not obliged to pay to any other but the perſons mentioned in the 
obligation, or their heirs (which fi&:one juris are eſteemed the fame perſons with 
the creditors) and therefore unleſs the obligement bear expreſsly to aſſignies, the 
debtor is not the aſſignies debtor ; and fo the aſſigny obtains payment as being the 
procurator or mandatar of the creditor ; yet the mandat is not revocable by the 
death of either cedent or aſſigny, even by our own former cuſtom, 

II. There is another important Statute, paſt in the ſame Seſſion of Parliament, 
prepared and brought in by the Lords, taking away the difference betwixt public 
and private or bale infeftments “. For infeftments were efteemed private latent 
and fimulat retentd poſſeſſione, when the perſon infeft was not put in poſſeſſion, the 
infeftment paſſing only between the diſponer and the perſon infeft: but if the in- 
infeftment did proceed from the diſponers ſuperior by reſignation or confirmation; 
then the preſumption of ſimulation for want of poſſeſſion ceaſeth; becauſe ſupe- 
riors uſe not to grant ſuch infeftments, but upon compoſitions. And therefore infeſt- 
ments granted by the diſponers ſuperior were called public infeftments, and were 
effectual from their dates; but the private or baſe infeftments were not effectual, 
till the preſumption of ſimulation ceaſed, either by natural poſſeſſion, or by up- 
| lifting mails and duties, or by proceſſes for obtaining theſe duties: for thereby al- 
ſo the preſumption of ſimulation was excluded, by a ſtronger preſumption, that 
| the diſponer would not ſuffer his tenants to be diſtreſſed upon a ſimulat infeft- 
ment. And upon the ſame ground, baſe infeftments of annualrents, were not 
excluded by poſterior public infeftments, interveening between the date of the 
baſe infeftment and the firſt term of payment: becauſe during that time, the an- 
nuelrenter could not have payment, or action for payment of his annualrent. 
But this was not extended to baſe infeftments of property, in the ſame time, (i. e. 
be:ween the date and the firſt term) becauſe thoſe gave immediate warrant to enter 
in poſſeſſion, though it were but by the acquirers holding of courts, as proprie- 
tar. The excluſion of fimulation in baſe infeftments, was chiefly ſuſtained, upon 


diſcharges granted by the perſons infeft, to the tenants, upon infeftments of pro- 


perty, or by diſcharges of annualrents granted to the proprietars ; which diſchar- 
ges might eaſily be made ex poſt facto: for diſcharges to tenants require no witneſ- 
ſes, albeit they be not holograph; and holograph diſcharges of annualrent are 
ſufficient : and yet thereby the dates were not certain, but in either caſe they 
might have been antedated, or never delivered till competitions aroſe with poſterior 

ublic infeftments. VVV %%% vs 
By theſe ways of validating baſe infeftments, that they might not be excluded by 
poſterior public infeftments; before the baſe infeftments obtained poſſeſſion, or 
action for poſſeſſion ; the rights of lands which are of greateſt import, became 
very uncertain, and liable to probation by witneſſes, who might inſtru poſſeſſ- 
on, though there were no writ to inſtruc the ſame; and thereby alſo many tedi- 
ous and expenſive actions and competitions aroſe about the rights of lands or an- 
nualrents. And albeit all infeftments might have been accounted public, and nei- 
ther private nor ſimulat after the act of Parl. 1617. c. 16. Ordaining all ſaſines 
to be regiſtrate, in manner expreſſed in that act, and declaring all fafines not ſo 
regiſtrate to be null, that not only the purchaſers, but all creditors might know 
the condition of their debtors, as to their rights of lands or annualrents, which 
. — are 


The act 13. P. 1693, here referred to, declares, That all infeftments, whether of property. of annbal. 
rent, or other real rights, whereupon ſaſines for hereafter ſha}: be taken, ſhall in all competitions, be preferable 


* and preferred, according to the date and priority of the reg itration of the ſafines ; without reſpect to the dilin- 


ctions of baſe and public infeſtments, or of being cled with poſſeſfon or not cled with poſſeſſion, in all time 
„coming.“ | | 


058 
ft- 
ere 
1al, 
up- 
al- | 
hat 
eſt- 
not 
the 
an- 
ent. 
i, e. 
nter 
Yrie- 
pon 


pro- | 


har- 
tneſ- 
are 
they 


erior 


ed by 
n, Of 
came 
ſſeſſi- 
tedi- 
r an- 
d nei- 
ſaſines 
1ot ſo 
know 
which 


are 


* annval- 
referable 
he dillin- 
| all time 


Appendix. 789 


are the chief grounds of credit; ſo that no infeftment regiſtrate in public regi- 
ſters, patent to all the leidges, ſhould after the regiſtration, have been accounted 
private or latent, nor was poſſeſſion thereby neceſſary to accompliſh it: vet the act 
for regiſtration of ſaſines, not having at firſt attained its full effect, the diſtinction 
of public and private infeftments was continued until this time; and accordingly 
purchaſers and creditors acted and reſted upon the difference of public and baie 
mfeftments. And therefore a Statute could not juſtly be extended to infeftments 
already taken; ſo that this Statute now paſſed, doth only extend to infeftments 
and ſaſines to be taken hereafter. But it ſtatutes, that in all actions and compe- 
titions of infeftments, they ſhall be valid and preferable according to the dates of 
their regiſtration, and not according to the dates of the ſaſine; becauſe it is the re- 
oiftration, which takes away the preſumption, of a baſe infeftment's being private, 
latent, or ſimulat; whereby a baſe infeftment being regiſtrate before a public in- 


feftment, will be preferred thereto, albeit the date of the public ſaſine be prior to 


the date of the baſe ſaſine. The reaſon whereof is, that the ſecurity of thoſe who 
intend to purchaſs, or lend their money, ſhould not depend upon the dates of the 
ſaſines affecting their authors lands or annualrents; for theſe dates they cannot 
know, until they ſee the regiſters, ſeeing ſaſines are only declared null, which are 
not regiſtrate within fixty days of their dates. And the time and order of their 
being inſerted 1n the regiſters, did depend upon the keepers of the ſeveral regiſters, 
who for their own profit, keeped the regiſters open, without inſerting the ſaſines 
preſented to them: ſo that it was in their power, to take in ſaſines, even though 


preſented after the threeſcore days, and might inſert the ſame in the regiſter, as 


preſented within the threeſcore days: fo that while that power continued, no 


purchaſer or creditor could be ſecure, if they did not delay their bargains till the 


regiſters were filled up, which oft-times was for the ſpace of many months. 


This Statute doth not take off all difference between public and baſe infeft- 
ments: for infeftments are called baſe, not from the preſumption of ſimulation 


by the latency thereof, but becauſe infeftments holden of the diſponer's ſuperior 
are higher and nearer the infeftments holden of the King, than the infeftments 
holden of the diſponer, theſe being lower, baſer, and further from infeftments 
holden of the King, which are the only noble infeftments, and in reſpect of 
which, all infeftments holden of ſubjects, are but baſe infeftments, not only low. 
er, but ignobler than theſe hoiden of the King, whoſe immediate vaſſals only are 
called vaſſalli ligim. or „„ 8 
The diſtinction of public and baſe infeftments hath ariſen of old, when moſt 
lands in Scotland, were immediately holden of the King, in great baronies or 
tenements, and were generally ward-holdings, and are ſtil] preſumed to be ſuch, 
unleſs the contrary appear hy their tenors ; and therefore few of the Kings vaſſals 
could give ſubaltern infeftments, without the Kings conſent or confirmation, 
until the act of Parliament warranting ward-vaſſals to ſet their land in feu by_in- 
feftments: which hath received many variations, as is ſhown %. 2. Fit. infeft- 
ments of property. But then ſubaltern infeftments became frequent, by the 
Kings granting blench infeftments, and by conſenting to, or confirming of ſubal- 
tern infeftments of ward-vaſſals, for by that general conſent, that ward-vaſials 
might feu their lands to ſub- vaſſals, not only were infeftments holden of the King 
continued to be called public and noble; but all infeftments holden of the diſpo— 
ners immediate ſuperior, and not of himſelf, were prefered to infeftments hold- 
en of the diſponer; and theſe were called baſe, albeit the baſe infeftment were 
prior in date, unleſs there had appeared ſome poſſeſſion, or action for poſſeſſion; 
with this incongruity, that an infeftment holden of the diſponer, was a baſe in- 
feftment, and yet an infeftment upon that ſame purchaſer's reſignation, hoiden of 
his author, is accounted a public infeftment, and fo more noble than the infeft- 
ment of his immediate author. | | | 1 
Albeit the preſumption of latency and ſimulation of infeftments holden of 
the diſponer, be taken away in time coming, by this Statute : yet the excep- 
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tion of ſimulation, as being to the behove of the diſponer, is not taken away, 
but only the preſumption that it is ſo by want of poſſeſſion, But the being to 
the behove of the diſponer or any other perſon, may be proved by writ, or by 
the oath of the perſon infeft, and even by pregnant preſumptions ariſing, and in- 
ferred from matters of fact, by writ, oath, or ſometimes by witnefies : amongſt 
which, the diſponers continuing in poſſeſſion, eſpecially if he have continued 
long after his diſpoſition, is amongſt the moſt pregnant . evidences of {mulation 
or truſt, e 
III. There was a third Statute prepared by the Lords, and paſt in Parliament, 
to prevent the inconveniency by keeping the regiſters open, and ſo being in the 
power of the keepers thereof, to evacuate the whole deſign and benefit of that 
excellent Statute for regiſtration of rights, that might affect lands. For which 
effect, there is an article in the act of regulations, Parl. 1672, article 32. appoint- 
ing the keepers of regiſters, to have minute- books, and that the fame be quarterly 
collationed with the regiſters, by the Sheriffs and Bailies, where the regiſters 
are keeped, and two Juſtices of Peace, under the pain of 100. J. foties, quoties they 
neglect to collation, and deprivation of the Keepers, and paying damage to par- 
ties, in caſe they fail in their duty. But though this article of the act be not re- 
pealed, yet it hath been totally neglected: and though it had been obſerved, it 
could not have cured the inconveniency ; feeing the keepers of the regiſters 
might eaſily tranſcribe theſe minute-books written by themſelves or their ſervants, 
yea they might tranſcribe whole books of the regiſter, and ſo take in and leave 
out, upon large compoſitions. Therefore the Lords by an act of Sederunt Jul 
15. 1692. Printed and publiſhed at the market-croſs of Eqdinvurgh, ordained 
that all keepers of regiſters, ſhould keep minute-books of their ſeveral regiſters: 
and that immediately upon the preſenting of any writs to be regiſtrate therein, 
they {hould ſet down the name and deſignation of the perſon preſenting, and the 
day and hour when he preſented the ſame, expreſſing the general deſignation of 
the lands or other rights: and that the minute of each writ preſented, ſhould be 
ſigned by the preſenter, and by the keeper; and that the keeper ſhould inſert the 
writs preſented in the ſame order as they are in the minute-book, under the pain 
of deprivation and damages: conform to the ſaid act of regulation. And the 
Lords did preſent the like act to the Parliament, that it might be the more 
punctually obſerved, which accordingly is paſſed act 14th Parliament 1693. 
This act doth fully compleat the deſign of the acts for regiſtration of ſaſines, re- 
verſions, allowances of appriſings and adjudications, hornings, inhibitions, and in- 
terdictions; all which may affect lands, not only againſt the granters and their 
heirs, but even againſt ſingular ſucceſſors : and it is not poſſible for the keepers of 
the regiſters, to alter theſe minute-books, in reſpe& the minute of each right 1s 
ſigned by the preſenter thereof, which minute is to be made patent to all the leidges 
gratis; which in fo far may ſeem an alteration of the act of regulation, giving an 
allowance in money, for inſpection of the regiſter ; but yet this is only making 
fres the inſpection of the minute-book, _ oy . 3 
IV. There are ſome other laws relating to the Seſſion, and the manner of ad- 
miniſtrating juſtice therein, paſſed in the ſame Seſſion of Parliament. The firſt of 
theſe aft 17th. Parl. 1693. was allo prepared by the Lords, and is to this effect: 
that the Lords ſhould name weekly an Ordinary, to prepare concluded cauſes, and 
to hear the parties condeſcend upon the points wherein they inſiſt, and the parti 
cular articles in the writs, on which they inſiſt for probation of the points admit- 
ted to probation; by the acts of litiſ-conteſtation, and of the teſtimonies of the 
particular witneſſes, and of the words in theſe teſtimonies, and to make a minute 
thereof in writ ; and that according as the cauſe ſtands in the roll of concluded 
cauſes, and are ready to be adviſed. Which auditors, are to put the ſame in 4 
minute, to be read in preſence of the parties and advocates, before the con- 
-lnded cauſe be adviſed ; whereby concluded cauſes might be the more ſpeedi- 
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hecauſe the alledgances of parties, are contrary in matter of fact, (ſo that two 
jingle witneſſes might carry the cauſe, which might be of great inconveniency.) 
Therefore the Lords in theſe caſes, allow either party, to adduce ſuch a number 


of witneſſes, for proving ſuch points of fact, as the Lords appoint to be inſerted in 
the act: and therefore ſuch acts are not properly concluded cauſes, and fo ought 


not to be in that roll; becauſe not only the probation, but the relevancy is unde- 


termined, and muſt be diſputed before it be determined; for though there be 
ſome arguing in the act, yet more ought not to be excluded, after the probation 


adduced for the matter of fact. 

V. The Lords did alſo prepare another act, as to the manner of ſigning of in- 
terlocutors by the Chancellor, or Prefident. And that in reſpect, that the clerks 
did draw interlocutors, as they conceived they were paſſed by the Lords, which 
could not be read immediately after they were written, and adjuſted to what was 


truly done, without giving a great hinderance to the diſpatch of interlocutors; 


therefore they were read to the Chancellor, or Preſident, daily after the Lords 
parted : and becauſe the clerks ſometimes miſtook what paſſed, ſeeing they got 
no informations before, as the Lords did; there was a neceſſity to adjuſt the 
minutes to the interlocutors, as they verbally paſſed (whereby there behoved ſe- 
reral times to he alterations of the minutes, as the clerks had firſt drawn them) 
therefore the Lords reſolved to ſtay together, after the lawyers and others were 
parted, till they ſhould jointly adjuſt the minutes, and put them in mundo. This 
was ſo far enlarged by act 18th of Parliament 1693, that all interlocutors to be 
ſigned by the Chancellor or Preſident, are ordained to paſs ! in this nner . 
that the queſtion to be voted, ſhall be drawn and read, and agreed to by the 
Lords before it be voted : and the interlocutor to be paſied thereupon, is to be 
written on a paper apart, to be adjuſted by the Lords, and then tranſcribed on the 
proceſs : and that either immediately, as the interlocutors paſs, or thereafter, 
while the Lords are fitting in Judgment. By this act, the Lords will be obliged 
to attend, till the interlocutors be adjuſted and tranſcribed on the proceſs, after 
the advocates and parties are diſmiſſed; and interlocutors cannot be reported the 
day they are made : which hath this advantage, that if any thing be reprefented 
for altering the ſame, it may be more conveniently confidered before pronouncing, 
than after; and will alſo have this advantage, that in reductions, there will ap— 
pear no deletions, or interlining of interlocutors, and they will all remain fixed 
upon the proceſs. _ ; 

VI. There are two other acts in relation to the Seffion, paſſed i in the ſame Seſ- 
lon of Parliament, which were not prepared by the Lords, but by the committee 
of ſecurity; The one relates to reports, and the other to the We and adviſing 
proceſſes in the inner-houſe. 

The act concerning reports Parl. 1693. c. 20. is to this effect, tha at in all diſputes 
* to e dae e to be reported in preſence of the Lords, the advocates for ei- 
ther party, muſt ſet down their alledgeances, and ſign the ſame ; and likewile, 
the reporter muſt ſign the whole. The certification in the act is, that the advo- 
cate who refuſes to attend, and prepare the report, ſhall be excluded the houſe 
for a month: for he that inſiſts, will not fail to attend: and if he do not inſiſt, 
there can be no report. 

This act will put the Lords to a great deal of more pains hea formerly they 
were at; for then the purſuers advocate, had the fight of the minutes of the diſ- 
pute, and of the interlocutor of the Ordinary, if any were; (for if the Ordinary ap- 
prehend the point to be dubious, the minutes bear that he will give the Lords an- 
wer: but if he give his own interlocutor, than upon configning of an amand, 
be muſt alſo give the Lords anſwer, unleſs the alledgance be evidently imper- 
lnent, and yet the party may repreſent the ſame by bill to the Lords, it he 
think fit) and after the purſuers advocate had peruled and adjuſted the minutes, 
% he pretended he had (argued, ) then the defender's advocates did the like; and if 
Wy differed in the points to be reported, the Pcdinary. behoved to adjuſt the 
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ſame, which did much delay reports: and the minutes were frequently indiftin& 
and large ; for either party related the cafe, and repreſented the merits or favour 
of it, before they came to a formal and diſtinct point to be determined; yea; 

they related moſt of the diſpute which was at the bar, whereas they ought only 


32 


to have inſiſted in the points at interlocutor. But by this act, the Ordinary muſt 
intimate a diet when the advocates may attend him, to adjuſt the minutes, either 
in the houſe in an afternoon, or at his chamber. And therefore the clerks in 
the Outer-houſe ought not to write on the proceſs, but on a paper apart, until 
the points to be reported be adjuſted. 
the formal points that are to be determined, in a larger character, and to cauſe 
exprels them in the terms of law; ſpecially, and not in the general terms of al- 
ledgeances, and ſet them in the due order the law requires. 

Theſe ſpecial terms of law, and the order thereof, conduce exceedingly to 
the diſpatch of juſtice, and to the obtaining of diſtinct interlocutors. As 1, If 
there be my declinator, proponed of any probability ; the Ordinary ſhould go no 
further, till that declinator be determined. 2. If other dilators be proponed, there 


can be no recourſe to declinators : for primuss ater Judicn eft judicis approbatorius. 


The order of proponing dilators, is, firſt, againſt the form of the executions: 
for if theſe be not conform to law, it is in vain to enter upon the cauſe. And 
fince executions muſt be ſigned by the executor and witneſſes, which ought to 
be recently, that it may not depend upon their memory ex 4ntervallo, there can 
be no altering or mending of the executions, as was ordinary before, when the 
advocates uſed to mend the executions at the bar, and offered to abide by the 
verity thereof, as amended ; which was then received, but cannot now be admit- 
ted. And if the defender paſs over any defect or informality in the executions, 
and proceed to any other dilator or peremptor, he cannot return to quarrel the 
executions, nor will it be a nuliity of the decreet or act, in the ſecond inf: ance. 
The next dilator in order, is upon the title of the purſuer, or of the defender, 
And al beit the Ordinary allow the parties to relate the caſe, and the merits of it 
on both ſides, before they come to this defence; yet in the minutes, nothing 
thereof ſhould be mentioned: for the reporter hath read the proceſs, when he 
reports the ſame, and relates ſummarily: 'the contents thereof, and the points in— 
liſted on, which he muſt now do in preſence of parties and advocates. 4. The 
next dilator, is upon the concourſe of parties neceſſary to be called, if any of theſe 
be not called : which ules to be expreſſed in theſe terms, © all parties having in- 
©« tereſt are not called.” 5. The next dilatory defence, is the competency of the 
Pprocets : for many caſes may be relevant in one proceſs, that will not be compe- 
tent in another. And therefore it is improper to diſpute the relevancy, if there 
be any objection againſt the competency : ſo that if any objections againſt the re- 
l-vancy be proponed, there is no place to return to * competency. 6. The 
laſt dilatory defence, is the irrelevancy, whether it be of the libel, or of the rea- 
tons of ſuſpenſion, reduction, or preference. 
his defence of irrelevancy is but a dilator, albeit it may aſſoilzie from that in- 
ſtance, and it hath the effect of a peremptory defence, wen the other party hath 
no other legal mean, to attain the concluſion propoſed. 
All thele di latory defences, ought to be minuted and reported | in the order and 


terms of law; and the reaſons ſubjoined to each of them ſeverally; and all the | 


points reported, ought to have their number expreſſed, by numeral figures, 
whereby the clerks in ſtating the queſtion, need not reſume the words, but ſtate 
it thus, „Vvhether ſuch a point, being in the 1ſt, 2d, 3d. Defence, Sc. ſhould 
be ſuſtained or repelled?” and then the interlocutor would follow clearly, 
« The Lords ſuſtain or repel the iſt, 2d, 3. defence Cc.“ | 

In theſe dilatory defences, there is ES in fact offered to be proved : for 
they are all obje&tions, and not exceptions ; and therefore there ought to be ne 
replies, albeit there may be many mutual anſwers, arguing the point of law. 


And none of theſe dilatoty defences are to be admitted; unleſs they be 
verified. 


And the Ordinary ought to cauſe ſet doun 


% ception, Or repel the ſame: 


. 793 
verified. And the order of diſcuſſing doth neceſſarily require, that after any 
peremptory defence proponed, there can be no recourſe to dilators: neither can 
dilators be ſpun out in length to make delay; but after the firſt interlocutor 
upon dilators, none will be admitted, but thoſe which are proponed at the next 
calling. | 5 
If 5 dilator be proponed peremptoriè, that is, ſo as if the proponer fail in the pro- 
bation, he loſes the cauſe ; then it ceaſes to be of the nature of a dilator, and be- 
comes a peremptor, as if he offer to improve the executions perempteriò. 

The next kind of defences, are theſe which are called peremptory defences ; 
becauſe they elide the libel, though 1t be competent, relevant, and orderly pro- 
ceeded. Peremptory defences, do always conſiſt in points inſtructed, by writs 
produced, or offered to be proved, by ſuch probation as the law requires in ſuch 
matters of fact; and therefore in minutes and reports, the peremptors ought to be 
diſtinctly expreſſed, by larger characters. 

Whence the diſpute ariſes, firſt, whether thoſe matters of fact be competent 
by way of exception, or only by reduction and declarator; and next, whether 
they be relevant to elide the libel, or the reaſon of ſuſpenſion, or of reduction, 
or of preference; but the anſwers made to the exceptions, ought not to be termed 
replies; for they are only objections againſt the exceptions; but replies are mat- 


ters of fact, eliding the defence, in the ſame way as the defence elides the li- 
bel, Cc. And the like objections are againſt the competency or relevancy of 
the replies, as were againſt the exceptions, and they are but objections, albeit 


they be anſwers to the replies; but the duplies are matters of fact, for eliding 
the replies: ſo that both the replies and duplies, muſt either be inſtructed by 
the writs produced, or terms muſt be aſſigned to either or both parties, as the 
matter does require. And fo in minutes and reports, the replies and duplies 
ſhould be expreſſed in larger characters, and the arguments hinc inde, for and a- 
gainſt them, ſhould be ſubjoined to each of tnem ſeverally; and if they be more 
in number, they ſhould be expreſſed by numeral figures; whereby the clerks in 
ſtating the queſtions, need not repeat the words, but only fay, * whether ſuch an 


exception be competent and relevant in the manner of probation offered, or 


© not?“ Whereupon the interlocutor muſt be, that the Lords “ ſuſtain the ex- 
and if the exception be ſuſtained, then the re- 
porter proceeds to the reply; and if the reply be ſuſtained, to the duply, &c. 


wherein the queſtions and the interlocutors are to be in the like terms. 


The reporter may moſt conveniently, and with leaſt ground of ſuſpicion, 
cauſe the clerks read the exceptions in order, and fo the replies and duplies, &c. 
But there is no neceſlity of reading the objections and arguments, but only to re- 
peat the ſum of them ; ſeeing the enlargements thereof, may be communicate 
to the Lords by their informations, put in their boxes the night before the report 
to me or 8 % hs 
VII. The other act, c. 26. of this laſt Seſſion of Parliament, ordains all reports, 
and all bills, and the written anſwers thereof, to be reaſoned and determined 


with open doors, and likewiſe all diſputes z7 preſent, to be with open doors : 


lo that the parties and their advocates, and all others that pleaſe, may be preſent, 
when the Lords are arguing and voting. 8 5 


Tbis is a great alteration from the article of the inſtitution of the College of 
Juſtice Parl. 1537. c. 66. inſtitute by K. James V. ordaining, that advocates 
ſhall remove with the parties, after diſputing their matters at the bar, and re- en- 
ter again, at the giving and pronouncing of the interlocutors. Yet the Statute 
bears, that none may ſpeak, whether procurators, or parties, otherwiſe they are to 
be ſent preſently to priſon. _ . „0 | 

This act will make the Lords more liable to the irritation and malice of parties, 
when they hear them reaton and vote againſt their intereſt ; and eſpecially in 
the moſt dubious caſes, in apicihus juris, wherein parties can leaſt know what is 
according to law; and when their advocates will extend their abilities and elo- 
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quence for their clients, which will hardly ſuit the prefervida Scotorum ingenia. 
For albeit, formerly, the reaſonings and votings of the Lords, in ſo great a jugi. 
cature, and ſo many attendants, could be no ſecrets, and often were miſrepre- 
ſented ; yet the parties were then calm, and had no certain evidence that theſe re- 
ports were true: but when they are at the bar, they will be in much more cer. 
tainty and fervor, which may make their grudges ſtick the deeper, and laſt the 
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longer. But there will be much leſs reaſoning amongſt the Lords, than behoved 
to be formerly; ; and their prudence and generoſity, will oblige them to forbear 
all heats in reaſoning. 

Theſe two acts may foreſlow the diſpatch of juſtice ; but what 1s thereby diſ- 
patched, will be much more Giſtin and clear, than before: 

It was the moſt ordinary complaint of advocates, that the Lords gave them not 
diſtinct interlocutors, to all their alledgances, and thence they multiplied 
bills, eſpecially upon pretence, that ſuch points as were propoſed, had not been 
| dee by the Lords, but had paſſed, without ſpecial conſideration. And next, 
that the influence of reporters was too great, and that though parties found 
themſelves thereby læſed, yet the Lords were unwilling to remit the cauſe re- 
orted by one Lord to another. And albeit the Lords did both by word, and 
by acts of Sederunt, urge the lawyers to propone their defences, and eſpecially 
their exceptions, replies and duplies, diſtinctly and ſeverally, with different 
| Characters; yet they could never obtain the ſame from the moſt part of them. 


But when they complained by their bills, they propoſed to the Lords a number of 


ueſtions, but not in the terms and order of law, which is abſolutely neceſſary in 
a formal legal debate. 


Put now they have no ground to ſuſpect the influence of reporters, if they fol- 


low the terms of law, and order propoled, all being read and reported in their 
preſence; which if they do, they will certainly receive diſtinct interlocutors, point 
by point : which before could not be done, through their own fault, when their 
diſputes were in a maſs of law and fact, out of which the Lords behoved to pitch 
upon theſe points which they thought of importance, and requiſite to be deter- 
mined, and gave interlocutors as to theſs but as o the reſt, they were underſtood 
as repelled, or unnecetlary to be reſolved. 

The difficulty is greater as to diſputes 277 tra ſentid, and the decifions there: 
for formerly the pleaders were often ſo large, that they could hardly make 
a cloſe, but by the hour: for if they had diſputed every point a- part, and had 
| been removed, they would have ſo much enlarged on each point, that thereby, 
and by the loſs of time in removing them and the croud, there could not have 
been ſo much diſpatched in a month, as was ordinarily diſpatched in a week 
and therefore the Lords behoved. to let them ſay all they would, before they 
gave their interlocutor to any point. And after all, they did ordinarily preſs 
for liberty, to inform before interlocutor, when the diſpute at the bar was 


forgot, and the Lords were neceſſitated to "74808 the ſame reported by the Chancel- 


pg or Preſident, and to chooſe: out the points that were to be determined, as 
was accuſtomed in reports from Ordinarys, which cannot quadrate with the act 
for open doors: for then no time will be loſt by removing, until a new cauſe 
be called ; ; and then the parties and procurators that were in the former caule, 
mult go out by the leſt hand, and paſs at the great door, and ſo go through 
the waiting- room to the e houſe; 
the way they came in, and others coming in that ſame way, conſumed a great 
deal of time. 

The method then which ſeems will be moſt convenient and requiſite with pa- 
tent Coors, in diſcuſſing cauſes in proaſentia, occurs in two different caſes. For 
fictt, ſrrerimes the Lords upon. reports, appoint the whole cauſe to be diſputed 


in their preſence, and inrolled in the Inner-houſe- roll, according to the date of 


that interiocutor. And next, ſometimes we do not find it neceſſary to remit 


th © Whole cauſe to > the roll of the Inner- houſe, but find only one ſingle point 
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in jure difficult, and not clear by law or cuſtom, and therefore neceſſary to be 
cleared upon full debate, as a leading cafe (and when that point is determined, 
they leave it to the Ordinary to go on in the reſt) and for that end, the Lords a 

point the pleaders to be ready againſt the next day, or the day aſter it, to lead 


that point, and that immediately after the diſcuſſing of that cauſe in the ordinary 
roll, which was not ended when that report was made: for when the point is 


remitted to a longer day, ſeveral ſuch points fall on the ſame day, or all the 


parties are not ready, which puts the point out of the pleaders minds. There 
can be no more then one {ingle diſpute this way, which breeds no uncertain at- 
tendance, ſeeing the cauſe was then diſputed in the Outer- houſe, where all 325 
ties intereſts are attended. | 


But when a whole cauſe comes to be diſputed in preſentia, the Chancellor or 


Prefident, muſt keep the pleaders to the terms of law and order, before ex- 
preſſed; and muſt not let them enlarge upon dilators, but after the firſt dilator 


propoſed and argued by the pleaders, muſt ſtop them. And then, if in his opi- 
nion the dilator be not ſuſtainable, he muſt aſk, © if any of the Lords be for ſu- 


« ſtaining that dilator, in order as they are to be proponed ?” and if none of the 
Lords anſwer, it is thence evident, that none of them, are for ſuſtaining of it: and 


ſo the clerk having written, © Repells the firit dilator,” the Chancellor or Preſident 
pronounces, The Lords repel the firſt dilator.” Bat if the Chancellor or Preſi- 


, dent's opinion be, that the dilator is to be ſuſtained, then he aſks the Lords, 


* if there be any for repelling this dilator? ” And if none anſwer, all are under- 
ſtood to acquieſce and he pronounces the interlocutor, © The Lords ſuſtain the 
dilator,” and fo the cauſe is diſmiſſed. And though one of the Lords be of a diffe- 
rent judgment, yet if he be not ſeconded by another, the point is ſtill ſuſtained, or 
repelled as before. But if two concur in one opinion, contrary to the opinion 
of the Chancellor or Preſident, preſiding for the time; then the point comes to 


a vote. And dilators will ſeldom require a new reaſoning among the Lords, but 


they will reſt on the reaſonings of the advocates, and ſo give their votes. The 


ſame was the cuſtom, when the doors were cloſs. And it is the cuſtom in all 


judicatures whatſoever, that except two at leaſt be of a different opinion from 


him that preſides, his opinion prevails without a vote ; or otherwiſe, no judica- 
ture were able to make any diſpatch. 


If the dilator be repelled, the defender's * is {ns to propone a- 


ny further defence, if he have it, and in due order. And if he propone any, 


he cannot go back to that, which in the due order was before it; as if he pro- 


pone a peremptory exception, he cannot return to declinators, or other dilators, 
If he then propone an exception, inſtructed by the writs produced, he ſhould 
mark the clauſe whereupon he inſiſts, which muſt he read; otherwiſe he mutt 


in the terms of law ſay, © abſolvitor, becaule I offer to prove this relevant excep- 


* tion prout de jure, by writ, oath of party, notoriety or preſumption:“ and he 
muſt not be permitted, to adduce arguments to confirm his exception, till he 
hear the purſuer's advocate, whether he contraverts the relevancy of it, or not; 


or if the purſuer queſtion not the relevancy, or the manner of probation, 
but propones a reply in theſe terms, © The Exception ought to be repelled, by _ 


cc 


© reaſon of this reply, inſtructed by writ produced,” and the clauſes thereof mark- 
ed, or otherwiſe that he offer to prove the fame, and condeſcend on the manner of 
probation; in that caſe, the purſuer is not to give reaſons to confirm his re- 
ply, till he hear whether the defender's advocate contraverts the relevancy 
thereof, or propones a duply ; in which caſe, if he only propone a duply, 
and the purſuer contravert not the relevancy thereof, the diſpute 1s ended: and 
the Lords will not contravert, where the parties advocates do not contravert. 


Only as to the probation, if the defence preſuppoſe the verity of the libel, 


and the reply the verity of the defence, and the duply, the verity of the re- 


Ply; then the term is aligned, only to prove the duply : but if the exception 
do not preſuppoſe the verity of the libel, either as to the matter, quantity 


or 
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or quality; then the term muſt be aſſigned to the purſuer, to prove that 
point of his libel, and to the defender, to prove that part of his exception e- 
liding the ſame. And if the reply do not preſuppoſe the verity of the defence, 
nor the duply the verity of the reply; then the term is to be aſſigned to the pur. 
ſuer, to prove his libel and reply, and to the defender, to prove his defence and 
duply. 7 

py. if the purſuer contravert the relevancy of the defence, then either fide 
muſt be allowed a competent time, to argue whether the ſame be relevant or not, 
and then muſt be ſtopped by him who preſides, who if he be of opinion that the 
defence is relevant, muſt move the queſtion to the Lords, * it any be for repel. 
ling the defence.” And if two of the Lords do not concur for repelling it, he 
gives the interlocutor, *“ that the Lords ſuſtain the exception.” But if he ſhall 


apprehend, that the diſpute hath not cleared, whether the exception be relevant 


or not; in that caſe he will not propone the queſtion to the Lords, „whether 
« or no the ſame is clear?” but will deſire the Lords to ſpeak to the point; and 
after they had ſo done, if their be diverſity of judgments, he will put it to the 
queſtion, © Suſtain the exception, or not? | 8 

If the exception be ſuſtained, the purſuer's advocate will be deſired to propone a 
reply in fact, if he any have, wherein the ſame method will be followed as in 
the exception. And if the reply be ſuſtained, the defender's advocate will proceed 
to the duply, if he any have, in the ſame manner. „ 
But whether the exception be ſuſtained or repelled, the defender may propone 
more exceptions, to be diſcuſſed in the ſame manner as the firſt. And in like 


manner, the purſuer in his replies, and the defender in his duplies: and if more | 


of theſe be proponed, it muſt be with numeral figures, that the queſtion may be 
ſummarily ſtated and voted. 5 „ 1 


This Statute doth appoint, that not only the diſcuſſing of cauſes diſputed in 


praſentia, and upon reports, but alſo that the anſwering of bills ſhall be with o- 
en doors ; which doth not import the calling of parties, unleſs the Lords upon 


reading the bills, ſee fit, that a point be preſently heard in praeſentid : but in all | 


other caſes, the Lords as they have already refolved and practiſed, will pitch 


upon the points in the bills, which they find deſerve an anſwer, and will ap- 


point the reporter to hear the parties upon theſe points, whether they contain 
any new matter, or more pregnant arguments in law. But the advocates 
ought to keep the terms of law, and the order before mentioned, as well in 
bills, as in verbal diſputes. And it were. very convenient, that no bills were 
read, but ſuch as had been delivered to the clerks the night before, that they 


might peruſe them, and have in readineſs what were neceſſary to be conſidered 


by the Lords, when called for; ſhewing the preſenters of the bills, that they 
durſt not read them, if they did not obſerve the terms and order of law, fet- 
ting down the points to be reſolved in larger characters, and ſubjoining the 
reaſons to theſe points ſeverally. The points agreed upon to be heard, muſt be 
ſet down on the bill as an interlocutor, and ſigned as other interlocutors. If the 


Lords find any point in the bill not to be competent and relevant, or already de- 


termined ; the interlocutor will then be, * That the Lords refuſe the defire of 
ce the bill, as not competent or relevant, or as already determined.” 


By theſe means, bills will not be inſerted in decreets, but only the diſpute upon 


the points remitted to be heard ; unlefs the bill be wholly refuſed, in which cale, 
it may be inſerted in the decreet; or if it be paſſed of courſe in matters notour, 
and require not an anſwer, it may alſo be inſerted; but the Lords may appoint all 
impertinent refle&tions in hills, to be deleted when they are read. pom 
If any interlocutor written on the proceſs, be recalled, the laſt interlocutor 
ought only to be jnferted in the decreet. 


o 


I fee no ground of doubt, but this order of diſcuſſing cauſes upon diſpute, 
in preſence of the Lords, or by report, was always molt expedient : But now 


after theſe late Statutes of Parliament, it is abſolutely neceſlary : otherwiſe it 
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were impoſſible for one judicature, to decide and determine all civil cauſes, which 
uſe to come before the Seſſion. For if every alledgeance in point of fact, or law, 
wherein pleaders differ, muſt come to a vote, by the concourſe of two Lords . 
firing a vote, and the ſtate of the queſtion for that vote, muſt firſt be written b 
the clerk in mundo, and read and acquieſced 1 in by the Lords (whereby the 
difference not only in the matter, but alſo in the wording may come to a new 
vote), it will then be obvious, how little diſpatch can be made upon the foreſaid 
points, unleſs they be diſtinctly and orderly proponed by the pleaders. And by 
this the Lords can have no occaſion to differ on the ſtate of the queſtion, unleſs 
it be as to the order gt diſcuſſing : for the pleaders are to propoſe the points of pro- 
ceſs, which they may till reform, as they find themſelves ſtraitened by the debate, 
till it come to the vote, and are not obliged to ſtick at the more indigeſted points, 
as they were firſt propoſed. 

And therefore the pleaders ought not to inſiſt for 91 2a vote on every 
point of law or fact, wherein they differ ; but only upon theie points, which 
are the proper points of-proceſs, which being determined by a vote, will either 
give a decreet, or an act aſſigning a term for probation : as if the point to be de- 
termined be a dilator; if it be ſuſtained, the inſtance is ended, unleſs a new 
dilator or peremptor be proponed: and in the ſame manner, if a peremptor 
exception be proponed ; and if in anſwer. thereto, an ovjection be proponed a- 
gainſt the competency of that exception (which comprehends the order of 
proponing) if that objection be repelled, the excipient muſt have abſolvitor, 
if he inſtantly verify, or muſt have a term to prove, and ſo in the reply or du- 
ply: for there is always an Ergo expreſſed or implicd, for obtaining a final ſen- 
tence, or a term: and nothing elfe {hould be voted, except upon bills for 8 
dients in probation. 
The order by which cauſes are now to be ruled and determined, doth not 
only require that declinators ſhould not be proponed after dilators, nor dilators af- 
ter peremptors, nor either out of their juſt order, and that Jilawrs ſhould be pro- 
poned before the ſecond vote; but likewiſe require that all objections againſt the 
competency or relevancy of exceptions, replies or duplies, ſhould be proponed be- 
fore the ſecond vote as to ſuch objections. Otherwiſe pleaders may multiply ob- 
jections, till their invention be exhauſted : and if they ſhould crave a diſtinct in- 
terlocutor to each of them ſeverally, what diſpatch in juſtice could be expected? 
and therefore there ſhould be no numeral letters as to declinators, dilators, or ob- 
jections; but the Lords may determine them with one or more votes as they 
pleaſe. None of theſe things claſh with the late Statutes, but rather are neceſſa- 
ry conſequences thence ariſing. 
VIII. This method of diſcufling, being very cloak and plain as to ordinary acti- 
ons; it remains to be conſidered, what difference there may be in diſcuſſing of 
advocations, ſuſpenſions, reduCtions or competitions. | 
1. As to advocations, the concluſion thereof, is, © to remove the proceſs from 
an incompetent, intereſted, or ſuſpected judge, to the Lords, or to another 
* judicature,” and that upon the reaſons libelled or eiked in writ. And all theſe 
reaſons might have been proponed as derlinators before that judge; but being pro- 
poned before the Lords, they are as nullities of what he hath done or ſhall do in 
that proceſs, and are to be diſcuſſed as other nullities: which for the moſt part 
are objections againſt the juriſdiction and authority of the judge, or againſt the 
juſtice of his nterlocutors.; ; and therefore are diſcuſſed as objections or dilators, 
which muſt be inſtantly verified, in the order and manner as hath been ſaid in de- 
clinators, dilators, or objections in ordinary actions. 
2. What hath been faid of the manner of diſcufling ordinary actions, will _ 
y regulate the manner of diſcuſſing ſuſpenſions. The concluſion whereof is, “ to 
3 ſulpend the execution and effect of decreets, either ſimply (which hath the ef- 
1 fect of a reduction of the decreet) or in part, gzal;icate, or for a time:“ and 
that for the reaſons libelled or eiked in writ, which yet the ſuſpender may limit, 
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qualify, or explain in the diſpute. Theſe reaſons of ſuſpenſion are in effeg 
the defences in the principal cauſe, and the ſuſpender is rather defender than 
purſuer. For he that hath right to the decreet, is in effect purſuer, and for di. 
ſtinction's fake, is called charger; and therefore he muſt repeat and inſiſt in his 
charge, before the ſuſpender inſiſt in any reaſon of ſuſpenſion, ſo that the 
cauſe is to be treated as depending, during the ſuſpenſion. And therefore the 
reaſons of ſuſpenſion, are either objections againſt the citation, titles, intereſts of 
parties, competency, or relevancy of the action; or againſt the ſufficiency of 
the probation, or the nullities in not obſerving neceflary formalities, All theſe 
are to be diſcuſſed in the ſame way as dilators or objections in ordinary actions. 
But if the reafons of ſuſpenſion would have been proper exceptions in the Principal 
cauſe, they are to be diſcuſſed in the ſame way as in ordinary actions. Pirſt, By 
objection againſt the competency, that albeit the matter were intire, it would not 
be fuſtained by way of exception; or if it would then be ſuſtained, it would not 
be now competent, becauſe it was competent and omitted in the firſt inſtance ; or 
becauſe it is not relevant. But if they be repelled, the Lords will ſuſtain the rea- 
{on, unleſs a reply in fact be proponed ; which reply, is in a ſuſpenſion called an 
anſwer to the reaſon, which as a point of procels, is not every anſwer, but an an- 
ſwer in facto proved by the production, or in ſome cafes to he proved at a term; 
and therefore when the charger anſwers, that res ef? ;udicata, the fame point being 


proponed in the principal cauſe and repelled, or in another decreet produced; 
againſt this, it may be objected, that the reaſon of ſuſpenſion is upon the matter 


emergent, or new come to knowledge after the decreet, which therefore cannot 
JJ... Eon non ron 1 
3. The method of diſcuſſing reductions, differeth according to the divers 
kinds of reductions. For if it be a reduction of a decreet, the reducer is in effect 
defender; and he that hath right to the decreet craved to be reduced, infiſts as 
parſuer, for removing theſe grounds, which might annul his decreet. If he call 
not for the grounds and warrants of the decreet (Whether they be original writs 
whereupon the decreet proceeded, which parties do take up, or other warrants 
which remain with the clerks) but only calls for reduction of the decreet, upon 
what appears from the ſame, without the warrants ; then there is no difference 
between diſcufiing a reduction and a ſuſpenſion, but that a reduction doth not 
ſtop the execution and effect of the decreet : and therefore in it, terms are grant- 
ed, generally, to prove the reaſons of reduction, and ſo the manner of diſcuſ- 
fing is alike in both. But if any more than the decreet be called to be produced 
and reduced; then the diſpute begins as to the writs which the defender is o- 
bliged to produce. . 


And in diſcuſſing of the production, there ſeldom occurreth any thing, but 


objections againſt that concluſion of the reduction, calling for production of ſuch 
writs. So in reductions, all the ordinary dilators are competent againſt the ci- 
tation, the titles, and the not calling parties neceſſary to be called; but nothing 
as to the competency, or againſt the relevancy, which is only to be diſputed at- 
ter the production is cloſed : but theſe objections are peculiar to reductions, that 
when the purſuer craves certification contra non producta, the defences are all 
objections againſt the purſuer's intereſt, by the titles he produces; as that he 
can crave certification againſt no writ, but that againſt which there is a reaſon 
of reduction libelled ; or that the defender hath produced ſufficiently, to ex- 
clude all his titles produced, having produced a right anterior to all his titles, 
which is but di/atorie proponed, in diſcuſſing the production; and if it be not 
ſuſtained, the defender may make a further production, and alledge the ſame 
upon it, but he cannot delay the certification upon any further than the ſecond 
roduction. ain — 

When the production is cloſed, the purſuer then inſiſts in his reaſons of te- 

duction ; and if there be more reaſons, his proceſs is articulatus libellus, and every 


reaſon muſt be diſcuſſed accordingly. And the defender ought firſt to prope 
his 


his 
ſtruc 
vanc 
Tc. 
defe 
= 4. 
ing 
raiſe; 
ferer 
in th 
leth, 
noun 
petite 
P9710? 
poine 
what 
of tt 
fame 
tors I 
: {7 
in Orc 
tor in 
in ore 


pe 


ductic 


were 
ſo far 
the pe 
clude 
ceeds 
hath 1 
ferred 
cludec 
that p 
| be kn 
and be 
But 
produce 
cient 
ariſes : 
to be | 
for his 
to the 
on ari{ 
ties cal 
make 1 
tne red 
againſt 
albeit t 
pearing 


| 


his defences againſt the relevancy of rhe reaſons ; and then his exceptions in- 
ſtructed or offered to be proved, and the purſuer his objections againſt the rele— 


rancy of the exceptions, and then his replies, and the defender his objections, 


&c. againſt the purſuer's replies, and the purſuer his objections, &c. againſt the 
defender's duplies, in the ſame manner as in ordinary actions. 
4. The manner of diſcuſſing competitions of right muſt be different, accord- 
ing to the divers ways the competition occurs. If it occur by a double poinding, 


raiſed at the inſtance of a party, that may be diſtreſſed or troubled, upon the dif- 


ferent rights of ſeveral parties; he may cite them all to diſpute their rights. And 
in the proceſs he is full purſuer, and may infiſt againſt any of the parties he cal- 


| ſeth, albeit the other party ſhould not infiſt, to the effect abſolvitor may be pro- 


nounced, from any trouble upon that right he inſiſts againſt : but if another com- 
petitor produce a prior or more valid right, the common preſumption, rior tempore 
fatior ure, makes the producer to be as purſuer, both againſt the raiſer of the double 


poinding, and againſt the competitors. And this evites the frequent altercations, 


what party ſhould firſt inſiſt, and fo he propones his reaſon of preference, where- 


of the relevancy muſt be firſt diſcuſſed, and the ſeveral objections againſt the 


ſame, muſt either be ſuſtained or repelled : and if all be repelled, the competi- 


tors muſt propone upon their rights by way of exception, yet the terms they uſe 
are, © that my right produced ought to be preferred ;” wherein the firſt right 
in order of time gives the firſt intereſt to inſiſt : fo then, if the ſecond competi- 
tor in order of time, be preferred to the firſt, it is his intereſt to infiſt, and ſo 


in order till all the competitors be diſcuſſed. 


If a competition of rights ariſe from the different parties called in the fame re- 


duction, the purſuer being in bello, may inſiſt againſt any of the parties who 


were cited, and have produced, as he pleaſeth, to reduce that party's right, in 
ſo far as prejudicial to the purſuer's right; and ſo he may proceed againſt all 


the parties called, producing ſeveral inſubordinate rights. But if any of them ex- 
clude the purſuer's right, he is out of the field: and yet the competition pro- 
ceeds upon the ſeveral inſubordinate rights, and the firſt right in order of time, 
hath intereſt to inſiſt againſt the ſecond right in order of time; and if he be pre- 


ferred thereto, may proceed againſt the reſt in order of time, while he is not ex- 


cluded by any other right; but if he be excluded, he is out of the field, and he 


that prevails inſiſts againſt the reſt, until all be diſcuſſed. This is all requiſite to 


be known, for preventing the jangling of parties, contending who ſhould inſiſt 


and be fert heard. 55 : 
But if the competition ariſe from parties compearing for their intereſt, and 


producing titles; then the queſtion comes to be, whether he produces ſuffi- 
cient title to give him intereſt to defend or compete ; and thence frequently 
ariſes a competition of rights. In which caſe, the purſuer in the proceſs, ought 
to be firſt heard, and may inſiſt againſt any of the parties called, or compearing 
for his intereſt, till he be excluded: and then the competition proceeds according 


to the anteriority of the rights produced. If the proceſs whereon the competiti- 
on ariſeth be a reduction; the purſuer muſt proceed differently againſt the par- 


ties called, and the parties admitted for their intereſts. For the party called can 
make uſe of no right, againſt which certification is admitted, as to the purſuer in 


the reduction and obtainer of the certification; but he may propone upon any right 
azainſt the parties compearing for their intereſt, for preferring him to them : for 
albeit the purſuer hath prevailed againſt him by the certification, yet if any com- 
pearing for their intereſts be preferred to the purſuer, he who is excluded by the 
certification, may found upon any right againſt him that prevails, becauſe the cer- 


tification was only in favour of the purſuer of the reduction. If the competitors 


be many, the competition is remitted to an auditor, 


The reaſon why parties are admitted for their intereſts, tho' they be not cal- 


led, is, to prevent pleas and the unneceſſary multiplication of proceſſes; and 
therefore it is not ſufficient to exclude an intereſt, to offer to reſerve it to ano- 


ther 
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ther proceſt; : but the party muſt be admitted, and may infiſt in the proceſs, as if 


it had been raiſed at his inſtance, and ſhould get terms thereupon to prove, not 


_ only as a defender, but as a purſuer. 


IX. Seeing by the above-mentioned act, it is peremptorly ſtatute under a high 


| penalty, „“ That in all points to be voted by the Lords of Seſſion hereafter, the 


« queſtion being ſtated, ſhall be firſt written by the clerk in mundo, as it ſhall be 
c agreed to by the Lords, and read immediately before they go to the vote ;” it is 
<oident how great weight is laid upon the ſtating of the vote, which if it be not 
clear and ſhort, it will exceedingly retard the diſpatch of cauſes: and therefore 
if the point in diſpute be clear in law, whether it be dilator or peremptor, the 
Chancellor or Preſident may aſk the Lords, whether any of them be for ſuſtain. 
ing it; and if none anſwer, may repell it. Or he may aſk, if any of them be for 
repelling it; and if none anſwer, may ſuſtain it, 9 1 00 neceſfity to write the 
ſtate of the queſtion, which is only to be done in caſe the matter come to a vote. 
But if he apprehend the point propoſed to be dubious, he ought to move the 
Lords to ſpeak to it, that i it may «pear whether they be unanimous in it, or 


But if the diſpute be upon the relevancy of competency of the libel, or upon the 


relevancy or competency of the exception, reply or duply ; which can only con- 
ſiſt in matters of fact, preſumed, inſtructed, or offered to be proved; in that 


caſe, the queſtion may muſt conveniently be, Suſtain the libel or not? ſuſtain 

or repell the exception, reply, or duply, &c. 1 | 
But in all queſtions concerning the competency or relevancy of exceptions, re- 

plies or duplies, &c. the queſtion propoſed, mult bear the kind of the point pro- 


poſed, whether it be exception, reply, or duply, Sc. Or if the diſpute be upon | 
a reaſon of ſuſpenſion, the terms may be, whether the anſwer in facto to the | 
c reaſon,” or © the reply in facto, are to be ſuſtained or repelled ?” But if the 
| diſpute be in a reduction or competition, the reaſons are parts of the libel, and 


the defences in facto are proper exceptions, and likewiſe the replies, and duplics, 
and may in the ſame way be put to the vote, as in ordinary actions. 

In this way there can be no occaſion of difference among the Lords, concern- 
ing the ſtating of the queſtion : ſeeing it doth only relate to the points as pro- 


-  poned by the pleaders, expreſfing nothing particularly, but the ſpecial kind of 


the alledgeance : for ſeeing judges ought to proceed ſecundum allen ata, the pleaders 


ſhould have l berty to frame their own alledgeances, expreſſing the leveral kinds 


Of them. 
This method for the Inner- houſe, will likewiſe be a rule for the Outer. hoaſe, 


that every point to be reported be ſet down in the minutes, in the due order, and 
as the fame is proponed, leaving a diſtance between every point, for writing g there- 


in the ſtate of the queſtion, and the interlocutor. 
X. Albeit,by the 2oth act of the ſame laſt Seſſion of Parliament 1693, advocates 
are allowed © to make their alledgeances as they think fit;” it imports only, that 


it belongs to them to form the matter, but till they maſt keep the terms and or- 
der of law, in expreliing the ſeveral kinds of their al! edgeances. Neither ſhould 


e be permitted to repeat the matter of fact, which is in the libel and charge, 


at the adjuſting of the minutes. But they ſhould have liberty to argue ſhortly 


what they have to ſay, in which they may make anſwers hinc inde ſeveral times 


before the clerk write any thing : and then the ſubſtance of what they have ar- 


gued, muſt be bricfly dictated to the clerk; firſt by the defender or ſuſpender, 


obviating what in the verbal reaſoning the purſuer or charger's advocates ſaid 


who then may dictate their anſwers to the defences, and their reaſons for the 


fame {eve rally, ſo as they think they may take off the purſuer's objections or re- 
plies againſt the fame. If this order be not followed, the dictating of many mu- 


tual anſwers, will make the minutes fo large, that it will take up more time in 


adjuſting them, than can he allowed to the Ordinary, by reaſon of his other af- 


fairs, or to the advocates, becauſe of their conſulting with their clients, drawing 
"= 
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their informations, and reading of Statutes and Doctors. And much more time 


will be unneceſſarily ſpent in making reports conform to the minutes. 
XI. By what hath been ſaid, it will be evident to every judicious lawyer, that 
the diſcuſling and determining of proceſs, is regularly by ſuſtaining the libel or 


charge as relevant or competent, or by refuſing to ſuſtain the ſame, which ter- 


minates the inſtance: for all dilators are only objections againſt the libel or 


charge, feeing the relevancy imports, that the conelufion is juſtly to be inferred 


from the premiſſes, if they be true; and ſo relieves or helps the purſuer in his 
right: ſo that if the due order of citation, or the titles to be produced 7 in initio, 
or the calling of parties neceſſary to be called, &c. be wanting, the libel will 
not relieve or help the purſuer. And in the next place, if the libel be ſu- 
ſtained, the defender's exceptions come to be diſcuſſed, whether relevant or not, 
and ſo in the replies and duplies. But there is exception from that rule in im- 


probations, reductions upon fraud, or declarators of truſt *, that parties are allowed 
to adduce all the adminicles and evidences they can, before anſwer to the rele- 


vancy, that the Lords upon the whole matter may determine according to the 


ſtrongeſt evidences; or in other caſes before anſwer, wherein evidences and ad- | 
minicles are allowed to be adduced. 


TFruſt can now be proved, only by writ or oath, Parl. 1696. c. 25. 


— Bev 2 TOE — 
n 


n 0 — 2 54 
SIS 


Te N 3 IR os > "af =, 0 gr 
— —— Ce — — . LR 
=) , — 


. 2 n * a — nr < * 
— * 921 e 4 "I" 
2 . adn, SGA 
b m — N 1 


_ 


n 


1962 


n 
* 5 5 — 


—— 


—ü— — — 


* wg = +. Dy 
— — Mt Fins war ny — 
L420 bh Cx ˙ ͤ e ̃ üͤin ys > ey ene” on 

— * TAs * * 4 * — E = is = 


* as — * . 


—_— 
_— N 
— 


1 , Is a. 2 O 5 
7 E 
a 1 * 
2 2 * n 94 —_—_—— — 2 > od _ 
DDr I , 
— — pa. 2 2 a 7. 8 O'S . = x RF by 


: * — 9 
— — = 9 — yen pes 2, I n 
wang its 0m OI ere rr — —— 2 2 2 


1 — 1 — * — * 1 * „ 0 D * 2 — — 
: 2 9 : r F e 2 2 4 ! * 
Rr es pt . — — — — — — * * —— — — — 1 
e We — . . - — * 
— 2 a4 ins a— 1 2 222 — mung — . —— . —— — — — . — 
— * * - , : - 
4 2 —_——_— 2 - . * 8 8 _ my _—— 7 — * —— N 18 — — 
1 "ps . n Wake C 9 r IO INES $0, * 4 3 tr PTE 
- — — — — 4 — * kde a 
— 7 mY 2 a 2 r 2 r © vn "bo r 5-42 1 « 


O 
BB, 


A, 


580, 68 
tain no 
gitives, 
caſes 
conclud 
abſence 


ABSOLV 
ABIDIN 


ſomerin 


ACCEPT 
the bei 
lige no 


ACCEPT 
and ſec 


ACCESS 
ACCESS 


Prin 
they ar 


ACCESS 
ACCRES 
ACQUII 


ACTS b. 
$72. 4 
frequei 
in ejeC 


Act. 


tradiſt 
verbis, 
rem ef 
with 

Aion, 
trariæ 
Actior 
hzred, 
et fir 
What 
in the 
Ons Pt 
clarate 
ſciſlor 
con gr. 


libe] 


ALPHABETICAL INDEX. 


Of the principal Matters in the preceeding Inſtitutions. 


A 


n BBOTS, 310, 638. 

ABSENTS upon citation, how proceeded againſt, 
580, 684. The Privy Council and Juſticiary ſuſ- 
tain no proceſs againſt abſents, but declare them fu- 
gitives, 580, 685. Except what the juſtices do in 
caſes of perduellion, 685, Abſence at adviſing of 
concluded cauſes will not make the decreet to be in 
abſence, 742. Abſents reipub. cauſa, 260. | 


G11. Petitory actions on perſonal rights, 62 5. Ex- 
ecutive actions, 661. Actio de in rem werſo, 72. 
Communi dividendo, 68. Familiæ erciſcundæ, 68. 
Finium regundorum, 68, 647. Adio redbibitoria, aut 
quanti minoris, 80. Actio Pauliana, 82. - 


ACTUS via, iter, 297. 
ADHERENCE. A huſband or wife deſerting, may 


ABSOLVITORS ab inſtantia, 737. 


ABIDING by writs in improbation, 618, 733, It is 
ſometimes admitted gualificatz, 618. | 


ACCEPTANCE. It is not implied as a condition in 
the being of a promiſe, 95. Offers not accepted, ob- 
lige not, 23, 94, 96. 1 5 | 


ACCEPTILATION, what, 159. It is a moſt ſolemn 
and ſecure way of exoneration, 159. 


ACCESSION, and appropriation thereby, 180. 

ACCESSORY actions, 654, 585. 
they are, 76. 

ACCESSORIES, 182, 183. 

ACCRESCENDI US, 522, 523. 

ACQUIESCENCE, how it excludes appeals, 552. 


572. Adviſing of acts before anſwer, 741. They are 

frequent in debates on death-bed, 572, 624. And 

in ejections and intruſions, 649. . 
Calling of acts, 568, 738. On what days it is, 568. 
Acts of production, 616. Es 


Reduction of acts why inſiſted in, 673. 


The Lords are very cautious in altering of acts of 


litiſconteflation, 691, 69 2, 693. 5 IE 

Acts of Parliament, their different ſtiles, 549. 
Acts of warding, 744. 

is in place of preſentation, collation, and inſtitution, 

and ſerves for them all, 315. 


ACTIONS. What an action is, 577, 679. Actions in 
the firſt and in the ſecond inſtance, 578. Actions ſo— 
lemn and ſummary, 578. Ordinary actions as con- 
tradiſtinct to ſuſpenſions, c. 5 79. Actions præſcriptis 
verbis, 581. Actiones extraordinariæ, 581. Acliones in 
rem et in perſonam, 5 8 2. Actions perſonal and real 
with us, 584. Actions civil and pretorian, 582. 
Acliones directæ et utiles, 582. Acliones directæ et con- 
trarie, 582. Aclicnes rei perſecutoriæ et pœnales, 5 83. 
Actions temporary and perpetual, 583. AHctiones in 


et ſridti juris, 683. Actiones prajudiciales, 584. 
What was the meaning of theſe prejudicial actions 
in the Roman law, and what with us, 584. Adi- 
Ons principal and acceſſory, 585, 654. Actions de- 
claratory, petitory, and poſſeſſory, 585. Actions re- 
ſeiſlory. 583. They begin with the will, 586. In- 
Fongruous actions ſhould not be contained in one 
übel, 5 89. Aio confioria et negatoria in ſetviiudes, 


Principals and acceſſories in delinquency, who : 


ACTS before anſwer, 572, 693. In what caſes uſed, 


Act of ordination and admiſſion by the Preſbytery, 


heredes queenam dentur, 583, 5 84. Actiones bone fidei 


be purſued to adhere, 28. Commiſſaries are judges 


competent therein, 675. 


ADJUDICATIONS. The legal of the new ſpecial ad- 


judications, expireth in five years, 376, 591, 673. 


Citation in adjudications hath the ſame effe& with 
denunciations in appriſings, 392, 421. They need bur 


one diet, and that on fix days, 582. The reaſon of 


the new adjudications, 407, 632. The riſe of the 


old adjudications, 418. Acjudications contra hœredita- 


tem jacentem, 418, 419. Adjudications upon oblige- 


ments to infeft, either in fee or in liferent, 420, 
770. They pay no compoſition if only in liferent, 


263. They may proceed now without. preceeding 
horning, Sc. 770. Adjudications againſt heirs need 
no ſpecial charge now, but only. a general, 771. 
Nor need they any action cogzitionis cauſa, but the 
firſt, 614. They are ſuſtained as well for illiquid as 
for liquid obligations, 418, 772. Adjudications in place 


of appriſings tor debita fundi, 772. The legal of appri- 


ſings for real debts et debita fundi, is only ſeven, and 


not ten years, 634. Adjudications in place of other 
appriſings general and ſpecial, 421, 422, 772. 


Theſe require no charge to enter heir, 773. Adju- 


dication upon the apparent heir's renunciation needs 


but one diet, 418. What rights are carried by 
theſe adjudications, 419. In what caſes moveable 
Sums are carried thereby, 419. The ſuperior muſt 
receive theſe adjudgers upon payment of a year's 
rent, in the ſame way as appriſers, 421. And alſo 
ſuch as adjudge upon obligements to infeft, ib. Ad- 
judications upon the heir's not entering are competent, 
not only for the predeceſſor's debts, but alſo for his 


own, 420. They are extinguiſhed in the ſame way 
with appriſings, ib. Adjudication and ſale of bank- 


rupts lands by roup. Vide Sale. Vide Appriſing, Supe- 


rior, Compoſition, Denunciation, Heir- ſhip, Redemp- 
tion, Allowance, Baſtardy, Ultimus bares. General 
Adjudications, 419. 1 


— 


ADJOURNING of a court of appriſing, 413. 
ADMINICLES in writ, how far neceſlary for proving 


a tenor, 657. Vide Tenor, 


ADMINISTRATOR of law, 43. 46,54. A father being 


adminiſtrator, is not liable for omiſſions, ib. He is 
tutor and curator to his children, without any cog- 


nition or ſolemnity, 43, 55. A father as tutor to his 
ſon, is liable to him, for annualrent of his mother's 


third of moveables remaining in his hands, 43. 


ADMIRAL, his juriſdiction, 187, 558, 675. His tenth 
of prizes taken by privateers, 187, 197. His pri- 
vilege for ſummary ſeizing of perſons till cavtion 


be found judicio ſiſti et judicatum ſelui. 744, 750. 
He hath not zobile officium, 552, 572. Yet the high 
court of admiralty may review their own decreets, 
552. How the Lords of Sethon may advocate from 
them, or ſuſpend their decreets, 552, 679. 

| ADOPTION 
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ADOPTION of chileren not in uſe with us, 469. 


ADSCRIPTIT!, what, ig. 
ADVOCATION, and what ft is, 675. It is come in 


place of appeals, with ſuſpenſions and reductions, 550, 
677. The Lords of Seſſion only can paſs advoca- 
tions, 551. Even where ſometimes they cannot de- 
termine the cauſe, 551, 675. Reaſons of advoca- 
tion in ſuch caſes, 676. Advocations for ſums with- 
in 200 merks diſcharged, 553, 675, 679. Advo- 
cation of brieves, 577. The author's opinion, that, 
at the paſſing of advocations, a duplicate of the pro- 


ceſs ſhould be produced, or inflruments on refuſal 


thereof, 677. Reaſons of advocation 1n civil pro- 
ceſſes, 678. No reaſon is competent after Aix, 
| 1eſtution, except on iniquity, 678. Advocations not 
competent of cauſes intented before the admiral, 
55 2. 679. The orcer of diſcuſüng advocations, (91. 
Reaſons of advocation mult be inflanter veriſied, 
.691. Proteſtation and remit in advocations, 737. 
Vide Loids, | Ft 


_ ADVOCATES are preſumed to have warrants from 


their clients for whom they compear, 116 Such as 
have been advocates are fitteſt to be judges, 570. Ad- 
vocates are not obliged to depone, as to any ſecret 
committed to them, 718. When they are liable to 


give their oaths of calumny, 724. How far advocates 


are obliged to confefs or deny points, 727. King's 


advocate. Fide King. 


ADVOCATES and parties were by the old law re- 


moved while the Court of Seſſion deliberated on 


cauſes, 793. 


ADVOCATIONS, reafons of, muſt be inſtantly ve 
riſied 25 objections or dilators, 797+: | 


ADVISING. Adviſing of cauſes, 569. Oaths taken 


at the bar, if plain, are inſlantly adviſed, without go- 
iog to the roll of concluded cauſes, 569, 687. What 
cauſes the ordinary may adviſe, 738. Adviſing of 


concluded cauſes, 739. Adviſing of acts before an- 


ſwer, 739, 740. Adviſing of inconſiſtent writs, or 


teſtimonies of witneſſes, 740 Probation on acts 


of liti/conteflation, or acts before anſwer, can only 
be adviſed by the Lords in fræſentia, and not by 


the Ordinary, 559. 697. Fd Probation. Vet if 


wtrits be produced that have no contingency with 
tie matter, he may reject them, and circumduce the 
term, 697. 733, 739. He cannot advile the teſti- 
monies of „nneſles, though bearing no more but 
nilil norunt, 729. 0 


ADULTERY It is a ground of divorce, 18, 27. Vide 
Marriage, Baſtardy. It annuls donations, /tante ma- 
trimsnis. 35. | | 


's of exchequer, 203. 


APFINITAS offmitatis, what? 86, 718. Vide Mar- 
riage. Whether iuch relation will caſt a witneſs, 718. 


ATFIRMANTI incumbut trobatio, 686. 


"AGE giſtingniſped, 38. Age of diſcretion requiſite in 


witneſſes, 710. 


ALIMENT, Children are bound to aliment their pa- 


rents in neceſſity, 41. But the neareft are to be firſt 


preferred, 42. And parents are liable and conveen- 
able for the chiidrens aliment and entertainment, h- 


per jure nature, 49, 43. 474. Aliment of children 
where interpret to be ex pietate, and not to oblige, 
70. When aliment is preſumed to be a donation, and 
when not, 70, 733. Wardatars, &c, are liable for 
the heir's aliment, 266, Got. As alſo liferenters and 
conjunct fiars, 286, 473: but not when he hath any 
other means to ſullain himſelf, 473, Whether ma- 


ALLUVION and appropriation thereby, 181. 


AN 
jors may purſue for this aliment, 473. AQtion for 
aliment againſt a wardatar, 628. Exceptions again 
it, iv. Action for aliment agaioſt a liferenter, and 
the exceptions agaiuſt it, 628, 629. Whether the 
wardatar or liferenter be liable primo loco, ib. The | 
Lords of Seſſion decern aliments to younger children 
unprovided, againſt the heir, 42, 456. Vide Death. 
bed. Aliments cannot be arreſted, 392. Patrons in ne. 
ceſſity are to be alimented out of the benefice, 318 
The wife's aliment, in caſe the huſband cannot, or 
will not aliment her, is not ſubject to him or his cre. 
ditors, 29, 32. The huſband is liable for what is ſur. 
niſhed for his wife's aliment, 29, 30, 32, 33. After 
what manner a tutor ſhould proceed to get an ali- 
ment named to pupil, 49. 


ALL AND SUNDRY, citations againft them in what 
caſes neectul, 448, 633, 013, G15. | 


ALLEGATA ET PRO BATA, The judge is bound 
to proceed according thereto, 726. | 


ALLODIALS, 200, 224. 


ALLOWANCE and regiſtration of appriſings, how far 1 
neceſſary, 411. And of adjudications, now come ulile 
in place of appriſings, 212. Whether it be needful 
to adjudications for implement of diſpoſitions, or up- AvTIXI 


on the renunciation of heirs, ib. | 
| APOC 


„ APPAI 
ALTARAGES, 320. | 5 5 their 

| Bs thei 
ALTERING of ſummons from one kind of action to _ 


another, not regular, 756. parer 
by | 3: 

ALTERNATIVES. Ir alternaliwis electio et debiteris, | of pe 
155. _ comp 
| JC = 0 Þ 
AMAND. Improbation by exception not admitted, rente: 
without an amand, 695. 704. But it may be admit. the b 
ted by reply without an amand, 704. Exceptio in- not t! 
debitè ſoluti, ſhould not be admitted without an a- credit 
mand, unleſs inflanter verified, 696. The Ordinary tors 
may ſometimes refuſe to give the Lords anſwer, even cannc 
on an amand, 561. Amand, being conſigned, the rent! 
Lords anſwer may be inſiſted for, 791. ſucce: 
Ho Ws | : „ Fete 
AMBASSADORS, in what caſes they may act ſeve- pheirs 


ANNAT, what it is, and to whom it falls, 31). It ex- Kat 
tends not to the profit of the glebe, if there be a 407. 
new intrant, ib. ys h | | 


| En : APPEA 
ANNEXATION. Act of annexation of the temporali- ol the 
ty of kirk lands, 230, 320. Annexed patrimony of did fre 
the crown, how it may be feued, 222. Tt mult be 50. 
without diminution of the rental, ib. The King's re- blies, 
vocation as to lands not annexed, is ineffectual. with- might 


out reduction be intented 22 anno, utiles, 60. Teinds cutor 
are not annexed to the crown, 308. behov 
Annexa et connexa of lands, 245, | the ſe 

| . e i late © 


ANNI UTILES, 59. 3 T8 45:4 
: | 1 35 | now ir 
ANNUALRENT comes neareſt to location, 137. How exclud 
far tutors and curators are liable therefor, 50, 55. Proteſt 
Annualrent is ſometimes due by paction, even ex in- 
tervallo, 108 In what caſes it is due without pacti- APPROY! 
on, 138, It is due by ſtatute after horning, ib But 180 | 
not til! decreet be obtained therefor, either vid adli- licatior 
onis, or by ſpecial charge in a ſuſpenſion, 138, 139- | 
It is allowed with us, even after it equals the princi- APPR1S] 
pal, 139. But not in the En-liſh double bonds, ib. effe&t © 
Annual upon annual, when it is ſtated by the fit Prilng 
paction, is rejected. ib, Jundi, 


Annualrents by infeftment, what they are, and how ers, 2 


they are conſtitute, 277. They riſe from the prohib!- 
. | tion 
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tion of uſury, by the canon law, 278, 340. Annual- 


rents redeemable and irredeemable, 278. Annual- 
rents by a ſeveral infeſtment, or by reſervation, Tc. 


ib. Annualrents of money or victual, and the ſym- 


bols thereof, ib. The holding of annuairents is u— 
ſually blench, ib. | 
Ground-feu and top-annual explained, 279. An- 
nualrents are debita fundi, ib. The order of poind- 
ing the goods on the ground, by annualrents, 80, 
279, 281, 632. All intromitters are liable for the 
annualrents, 281, How annuairents are extinguiſhed, 
282. Appriſing of the ground-right for annualrents, 
280, 750. Cautioners have annualrent for ſums paid 
by them, 138. Conſignation ſtops the courſe of annual- 
rent, 158. Rents or annualrents bygone, or current, 
are always arreſtable, 389. Jide Non entry. | 
Fenus nauticum, 137. | | 


ANNUITIES of teinds, 309, 638. 


INS deliberandi, 376, 467. How it is counted, 467. 
Whether a vaſſal be liable for non entry during that 
year, 594, 596, 598. Anni utiles, 58, 59. Vide King. 

Anni continui et utiles, 69, 336. In favorabilibus an- 
nils inceptus habetur pro completo, 317. Quadriennium 


utile, 376. 
ANTISPHEIZ in pledges, 126. 


APOCHA Fru annorum, Vide Diſctarges. 


APPARENT HEIRS have right to the rents of 


their predeceſſors lands, 174, 207, 473- And 
their executors after them have right to the ſaids 


rents, during the years of their apparency, 473. ap- 


parent heirs may purſue exhibition ad deliberandum, 
472. And in ſome caſes, even as to writs in favours 
of perſons extra familiam, 472, 659. This action is 


competent both within, and after the aus deliberan- 


di, 472. They may purſue the wardatars and life- 
renters for aliment, 473. Lide Aliment. They have 
the benefit of clauſes, which by their nature, import 
not that they ſhould be actual heirs, 474. How the 


creditors of the defun& are preferable to the credi- 
tors of the apparent heirs, 666. An apparent heir 


cannot remove tenants, 644. Forfeiture of an appa- 
rent heir, carries all lands to which he might have 
ſucceeded, 441. ade Heirs, Lucrative-ſucceſior, 
Terces. Whether theſe who are nearelt apparent 
| heirs at the defunct's death, may not then be enter- 


ed, though there may be a nearer in e, 497, 493, 


499. Appriſings coming in the perſon of the cebtor's 


apparent heir, are redecmable from him, 405, 406, 


407. e | 


APPEALS, 241. There is no appeal from the ſentences | 
of the Lords of Seſſion, 556. Appeals when in vie, 


did frequently, but not neceftarily ſiſt procedure, 551, 
550. They are yet retained in our church aſſem- 
blies, and why? 5 50. Appeals by the civil law, 
might be not only from ſentences (whether interlo- 
cutor or definitive) but alſo from execution, ib. They 
behoved with us, to be inſlanily upon pronouncing 
the ſentence, 548, 550, 670. Appeals, how regu; 


late of old? 548. The inconveniency of them, 
551. Advocations, ſuſpenſions and reductions, are 


now in place of appeals, 550, 677. How appeals are 
excluded by acquieſcence, 552. Vide Advocations, 
Proteſtations. | | 


APPROPRIATION by induſtry, 178. By acceſſion, 
180 By alluvion, 181. By contexture, 182. By ipeci- 
lication 184, Beaſts and birds how appropriate, 179. 


APPRISINGS. The rife of appriſings, 403, 632. The 
erect of ifcrent-eſcheat as to apprnilings, 437. Ap- 
priling of ward-lands, 205. Appriſings upon debita 
undi, and annualrents, iow far preferable to all o— 


ers, 267, 280, 631. Appriſing or poinding the 


AR 


ground right for annualrents, 280, 281, 750. Ap- 
priſings are properly inf proiiria, 340. 

Appriſing aud adjudication, competent aoain{t 
heritable ſums, when no infeftment hath follow ed 
thereupon, but is not much uſed, beczuſe they are 
arreſtable, 392. Appriſing may proceed without a 
preceeding charge, as well as poinding, for ſums 
payable without requiſition, 408, 414. Appriſing 
can only proceed upon liquid ſums, eſtabliſhed by 
decreet, though adjudications may be for obligations, 
either liquid or illiquid, 408, 418, 772. 

Rights, though not provided to aſſignies, are ap- 
priſable, 408, 409. Tacks though they cannot be a{- 
ligned, may be appriſed or adjudged, 3 30. Apppriſing 
hath the effect of an aflignation, without intimation, 
409. 5 
Infeftment on appriſings, 219. 408. Why ſecond 
appriſers take infeftment, ſeeing the legal reverſion 
is Carried without infeftment, 409. Vide 416. The ha- 
zard of appriſers by not taking infeftment, 220, 263. 
appriſers or adjudgers within year and day, come in 
pari paſſu, 263, 416, 632, 669. That year how com- 
puted, 405. Some Caſes excepted, 590, 633. One in- 
feftment terves them all, 264, 416. Inſeftments on 
them may bear ſalvo jure caguſiitet et quo, 255, 412, 
420. | "SE | | 

The effect of a charge to infeft againſt the ſupe- 
rior upon appriſings, 219, 220. Appriſers will obtain 
ſummary charge to inteft, even after the debtor's 
death; 400-7; ED 

Appriſing excludes aſſignations to mails and duties 
ſor terms after the appriſing, 409. Appriſing in the 


huſband's time, excludes the wite's terce as to the 


lands appriſed, 39, 288, 409. It excludes ſubſe- 
quent wards, 409. _ | £ 
Appriſing by the ſuperior, 353. It conſolidates pro- 
perty and tuperiority, 411. 1 . 
Allowance and regiſtration of appriſings how far 
neceſſary? 411. Lide Allowance. | Ds 
Nullities in appriſings, 413, 571. Appriſing ſuſtain- 
ed, though the letters, and executions were blank as 
to the lands, the ſame meſienger being judge in the 


appriſing, in the. Gecreet whereof, they were filled 


up. 414. Court of appriſing adjourned, ib. 
Appriſing becomes extinct, by payment of the 


debt within the legal, and then the debtor needs no 


new inſeftment, 161, 414. Appriſings bought in by 


the debtor's apparent heir, are redeemable by the 


creditors, 405, 406, 407. How they are extinguith- 
ed by intromiſhon, 414. | | 

In what cates appriſers mult poſſeſs, and how they 
are coiintable? 415, 590. Appriſeis in what caſes 


they may be refiricted, 590. Appriſers may uſe di- 


ligence, even after expiring of the legal, if they have 
not attained poſſeſſion, 412, 418. But if they conti- 
nue to polieſs after the legal, they can uſe no other 
diligence, but the ſums are thereby ſatisfied, though 
a part of the lands were evicted, the remainder being 
worta the whole “dd e 

The legal of appriſings for real debts and deti7a 
fundi, is only ſeven, and not ten years, 634, Expi- 
ring of the legal of appritings, 571. Certthcation is 


refuſed in reductions, Cc. againſt apprifings, led be- 


ſore the year 1024. 619. Five 219. Marriage of the 
Heirs of Appriſers, 272. Premonition for redempti- 
on of appiitings, 345, 426, 587. Conſignation 
therein, 345, 590. How appriſings led againſt 
minors, may be redeemed by their heirs? 59. 40%. 
Reddendos in Charters on apprifing, 205, 219. Ve 
Compoſition, Denunciation, Superiors, Diſpenſati— 
on, Legal, Non-entry, Back-bond, Behaviour. No 
years Rent due, when the Superior takes Aflignation 
to the Apptiſing. 255. Appriting, with a general 
clauſe of all other right, 407, 428. | 


AQUEDUCTUS, 298. 


ARBITERS, how they act, 569, 570. Their power 


088. 
9 8 ARRESTMENT, 


A 1s” 
ADOPTION of chileren not in uſe with us, 469. 
ADSCRIPTITI, what, ig. 


ADVOCATION, and what it is, 675. It is come in 
place of appeals, with ſuſpenſions and reductions, 550, 
677. The Lords of Seſſion only can pals ad voca— 
tions, 551. Even where ſometimes they cannot de- 
termine the cauſe, 551, 675. Reaſons of advoca- 
tion in ſach caſes, 656. Advocations for ſums with- 
in 200 merks diſcharged, 553, 675, 679. Advo- 
cation of brieves, 577. The author's opinion, that, 
at the paſſing of advocations, a duplicate of the pro- 
ceſs ſhould be produced, or inſtruments on retuſal 
thereof, 077. 
ceſſes, 678. No reaſon is competent after /::z/con- 
te/tation, except on iniquity, 678. Advocations not 
competent of cauſes intented before the admiral, 
55 2. 679. The order of diſcuſſing advocations, 691. 
Reaſons of advocation muſt be 7n/lanter verified, 
.691. Proteſtation and remit in advocations, 737. 
Vide Lords. | e 


ADVOCATES are preſumed to have warrants from 


their clients for whom they compear, 116 Such as 
have been advocates are fitteſt to be judges, 570. Ad- 
vocates are not obliged to depone, as to any ſecret 
committed to them, 718. When they are liable to 
give their oaths of calumny, 724. How far advocates 
are obliged to confefs or deny points, 727. King's 
advocate, Vide King. | | 


ADVOCATES and parties were by the old law re- 


moved while the Court of Seſſion deliberated on | 


cauſes, 793. 


ADVOCATIONS, reaſons of, muſt be inſtantly ve- 


_ Tified as objeClions or dilators, 797. 


| ADV ISING. Adviſing of cauſes, 569. Oaths taken 


at the bar, if plain, are inſlantly adviſed, without go- 
ins to the roll of concluded cauſes, 569, 687. What 
Cauſes the ordinary may adviſe, 738. 
concluded cauſes, 739. Adviſing of acts before an- 


ſwer, 739, 740. Adviſing of inconſiſtent writs, or 


teſtimonies of witneſſes, 740 Probation on acts 
of liti/conteflation, or acts before anſwer, can only 
be adviſed by the Lords i præſentia, and not by 
the Ordinary, 569, 697. Fd Probation. Vet if 
writs be produced that have no contingency with 
the matter, he may rejca them, and circumduce the 
term, 697. 733, 739. He cannot advile the teſti- 
monies of witneſſes, though bearing no more but 
mhil norunt, 729. | e 
ADULTERY. It is a ground of divorce, 18, 27. Vide 
Marriage, Baſtardy. It annuls donations, Hlante ma- 


Hrumonts. 3 5 


ANRX'T'S of exchequer, 20 3. 


AFFINITAS affnitatis, what ? 86, 718. Vide Mar- 


riage. Whether tuch relation will caſt a witneſs, 718. 
AFFIRMANTI incumbit probatio, 686. 


AGE diſtinguiſhed, 38. Age of diſcretion requiſite in 
witneſſes, 716. | 5 5 


ALIMENT, Children are bound to aliment their pa- 
rents in neceſſity, 41. But the neareft are to be firſt 


preferred, 42. And parents are liable and conveen- 


able for the childrens aliment and entertainment, ſu- 
per jure naturæ, 40, 43, 474. 
_ where interpret to be ex pietate, and not to oblige, 
70. When aliment is preſumed to be a donation, and 
when not, 70, 733. Wardatars, Cc, are liable for 
the heir's aliment, 266, 601. As alſo liferenters and 
conjunct ſiars, 286, 473: but not when he hath any 
other means to ſuſtain himſelf, 473, Whether ma- 


Reaſons of advocation in civil pro- 


Adviſing of 


Aliment of children 


AN 


jors may purſue for this aliment, 473. AQion for 
aliment againſt a wardatar, 628. Exceptions againſt 
it, ib. Action for aliment agaicft a liferenter, and 
the exceptions againſt it, 628, 629. Whether the 
wardatar or liferenter be liable primo loco, ib. The 
Lords of Seſſion decern aliments to younger children 
vnprovided, againſt the heir, 42, 466. Vie Death- 
bed. Aliments cannot be arreſted, 392. Patrons in ne. 
ceſſity are to be alimented out of the benefice, 318. 
The wife's aliment, in caſe the huſband cannot, or 
will not aliment her, is not ſubject to him or his cre. 
ditors, 29, 32, The huſband is liable for what is ſur- 
niſhed for his wife's aliment, 29, 30, 32, 33. After 
what manner a tutor ſhould proceed to get an ali- 
ment named to pupil, 49. | 


ALL AND SUNDRY, citations againft them in what 


caſes needful, 448, 633, 613, 615. 


ALLEGATA ET PRO BATA. The judge is bound 
to proceed according thereto, 726. 


ALLODIALS, 200, 224. 


ALLOWANCE and regiſtration of appriſings, 196 IS | 


neceſſary, 411. And of adjudications, now come 
in place of appriſings, 212. Whether it be needful 


to adjudications for implement of diſpoſitions, or up. 


on the renunciation of heirs, ib. 


ALLUVION and appropriation thereby, 181. 


ALTARAGES, 320. 


ALTERING -of ſummons from one kind of action to 
another, not regular, 756. 


A LTERNATIVES. In alternalivis electio eft debitoris, 


8 


AM AND. Improbation by exception not admitted, 


without an amand, 695, 704. But it may be admit- 


ted by reply without an amand, 704. Exceptio in- 
debitè ſoluti, ſnould not be admitted without an a- 
mand, unleſs inſtanter verified, 696. The Ordinary 

may ſometimes refuſe to give the Lords anſwer, even 
on an amand, 561. Amand, being conſigned, the 
Lords anſwer may be inſiſted for, 791. 


AMBASSADORS, in what caſes they may act ſeve- 
rally, 118, „ 


ANN AT. what it is, and to whom it falls, 317. It ex- 


tends not to the profit of the glebe, if there be a 


new intrant, ib. 


ANNEXATION. Act of annexation of the temporali- 
ty of kirk lands, 230, 320. Annexed patrimony of 
the crown, how it may be feued, 222. It muſt be 
without diminution of the rental, ib. The King's re- 
vocation as to lands not annexed, is ineffectual. with- 
out reduction be intented t anos utiles, 60. Teinds 
are not annexed to the crown, 308. | i 
Annexa et connexa of lands, 245. 


ANNI UTILES, 59. 


 ANNUALRENT comes neareſt to location, 137. How 


far tutors and curators are liable therefor, 50, 55. 
Annualrent is ſometimes due by paction, even ex in- 
tervallo, 108. In what caſes it is due without pacti · 
on, 138, It is due by ſtatute after horning, ib But 
not till decreet be obtained therefor, either vid adi- 
onis, or by ſpecial charge in a ſuſpenſion, 138, 139. 
It is allowed with us, even after it equals the princi- 
pal, 139. But not in the Enyliſh double bonds, ib. 
Annual upon annual, when it is ſtated by the firſt 
paction, is rejected. ib. Fes | 
Annualrents by infeftment, what they are, and how 
they are conſtitute, 277. They riſe from the prohibi- 
| | | tlon 
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AT 
jon of uſury, by the canon law, 278, 340. Annual- 
ents redeemable and irredeemable, 278.  Annual- 


rents by a ſeveral infe{tment, or by reſervation, Tc. 
ib. Annualrents of money or viftual, and the ſym- 
bols thereof, ib. The holding of annuairents is u— 
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ſually blench, ib. 


Ground-feu and top-annual explained, 279. An- 


nualrents are delita fundi, ib. The order of poind- 
ing the goods on the ground, by annualrents, 80, 
279, 281, 632, All intromitters are liable for the 
annualrents, 281, How annualrents are extinguiſhed, 
282, Appriſing of the ground-right for annualrents, 
280, 750. Cautioners have annualrent for ſums paid 
by them, 138. Conſignation ſtops the courſe of annual- 
rent, 158. Rents or annualrents bygone, or current, 
are always arreſtable, 389. Jide Non entry. 


Fenus nauticum, 137. 


ANNUITIES of teinds, 309, 638. 
ANNUS deliberandi, 376, 467. How it is counted, 467. 


Whether a vaſſal be liable for non g entry during that 
year, 594, 596, 598. Anni utiles, 58, 59. Vide King. 


Anni continui et utiles, 69, 336. In faworabilibus an- 


ns inceptus habetur pro completo, 317. Quadriennium 


utile, 376. 
AxrTixrHTZIZ in pledges, 126. 
APOCHA Triuz anncrum, Vide Diſcharges. 
APPARENT HEIRS have right to the rents of 


their predeceſſors lands, 174, 207, 473. And 
their executors after them have right to the ſaids 
rents, during the years of their apparency, 473. ap- 


parent heirs may purſue exhibition ad deliberandum, 
472. And in ſome caſes, even as to writs in favours 
of perſons extra familiam, 47 2, 659. This action is 
competent both within, and after the arrus deliberan- 
di, 472. They may purſue the wardatars and life- 


renters for aliment, 473. V:az Aliment. They have 
the benefit of clauſes, which by their nature, import 
not that they ſhould be actual heirs, 474. How the 
creditors of the defunct are preferable to the credi- 


tors of the apparent heirs, 666. An apparent heir 


cannot remove tenants, 644. Forfeiture of an appa- 
rent heir, carries all lands to which he might have 
ſucceeded, 441. Vide Heirs, Lucrative- ſucceſſor, 
Terces. Whether theſe who are nearelt apparent 
heirs at the defunct's death, may not then be enter- 
ed, though there may be a nearer 22 e, 497, 499, 


499. Appriſings coming in the perſon of the debtor's | 
apparent heir, are redeemable from him, 405, 406, 


407. 


PPEALS, 241, There is no appeal from the ſentences 
of the Lords of Seſſion, 556. Appeals when in uſe, 
did frequently, but not neceſſarily ſiſt procedure, 551, 


560. They are yet retained in our church aſſem- 


blics, and why? 550. Appeals by the civil law, 
might be not only from ſentences (whether interlo- 
cutor or definitive) but alſo from execution, ib. They 
behoved with us, to be inftanily upon pronouncing 
the ſentence, 548, 550, 670. Appeals, how regu- 


late of old? 548. The inconveniency of them, 


551. Advocations, ſuſpenſions and reductions, are 
now in place of appeals, 550, 677. How appeals are 
excluded by acquieſcence, 552. Vide Advocations, 
Proteſtations. | 


APPROPRIATION by induſtry, 178. By acceſſion, 


180. By alluvion, 181. By contexture, 182. By ſpeci- 
fication, 184. Beaſts and birds how appropriate, 179. 


APPRISINGS. The rife of appriſings, 403, 632. The 


effect of lifcrent-eſcheat as to appriſings, 437. Ap- 
priting of ward-lands, 265. Appriſings upon debrta 
fundi, and annualrents, ow far preferable to all o- 


thers, 267, 280, 631. Appriſing or poinding the 
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ground right for annualrents, 290, 281, 550, Ap- 
priſings are properly 772nora prieioria, 340. 
Appriſing and adjudication, competent againſt 
heritable ſums, when no infeftment hath ſolloy, ed 
thereupon, but is not much uſcd, becauſe they are 
arreſtable, 392. Appriſing may proceed without a 
preceeding charge, as well as poinding, for ſums 
payable without requiſition, 408, 414. Apptiſing 
can only proceed upon liquid ſums, eſtabliſhed by 
decreet, though adjudications may be for obligations, 


either liquid or illiquid, 408, 418, 772. 


Rights, though not provided to aſſignies, are ap- 
priſable, 408, 409. Tacks though they cannot be aſ- 
ſigned, may be appriſed or adjudged, 3 30. Apppriſing 
bath the effect of an aſſignation, without intimation, 
409. 

Infeftment on appriſings, 219. 408. Why ſecond 
appriſers take infeftment, ſeeing the legal reverſion 
is carried without infeftment, 409. Vide 416. The ha- 
zard of appriſers by not taking infeftment, 220, 263. 
appriſers or adjudgers within year and day, come in 
pari paſſu, 263, 416, 632, 669. That year how com- 
puted, 405. Some caſes excepted, 590, 633. One in- 
feftment terves them all, 264, 416. Inſeftments on 
them may bear ſalvo jure cujuſiibet et ſao, 255, 412, 

20. | | | | 
The effect of a charge to infeft againſt the ſupe- 
rior upon appriſings, 219, 220. Appriſers will obtain 
ſummary charge to inteft, even after the debtor's 
death, 409. | 


Appriſing excludes aſfiznations to mails and duties 
for terms after the appriſing, 409. Appriſing in the 


huſband's time, excludes the wite's terce as to the 
lands appriſed, 39, 288, 409. It excludes ſubſc- 


quent wards, 409. | | 
Appriſing by the ſuperior, 353. It conſolidates pro- 


perty and ſuperiority, 411. „„ 
Allowance and regiſtration of appriſings how far 
neceſſary ? 411. Lide Allowance, 
Nullities in appriſings, 413, 571. Appriſing ſuſtain- 
ed, though tae letters, and executions were blank as 


to the lands, the ſame meſſenger being judge in the 


appriſing, in the decreet whereof, they were filled 
up, 414. Court of appriſing adjourned, ib. 


Appriſing becomes extinct, by payment of the 
debt within the legal, and then the debtor needs no 
new inſeftment, 161, 414. Appriſings bovght in by 


the debtor's apparent heir, are redeemable by the 


creditors, 405, 406, 407. How they are extinguiſh-. 


ed by intromiſſion, 414. | 


In what cates appriters muſt poſſeſs, and how they 


are colintable? 415, 590. Appriſers in what caſes 


they may be refirifted, 590. Appriſers may uſe di- 


ligence, even after expiring of the legal, if they have 
not attained poſſeſſion, 412, 418. But if they conti- 


nue to poſſeſs after the legal, they can uſe no other 


diligence, but the ſums are thereby ſatisfied, though 

a part of the lands were evicted, the remainder being 
worth the whole ſums, 418. 5 

The legal of appriſings for real debts and dei 


undi, is only ſeven, and not ten years, 634. Expi- 


ring of the legal of appriſings, 571. Certthcation is 


refuſed in reductions, &c. againſt appriſings, led be- 
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fore the year 1024. 619. Lide 219. Marriage of the 
Heirs of Appriſers, 27 2. Premonition for redempti- 


on of apptiſings, 345, 426, 587, Conſignation 


therein, 345, 590. How apprifings led againſt 
minors, may be redeemed by their heirs? 59. 406. 
Readendos in Charters on appriſing, 205, 219. Vide 
Compoſition, Denunciation, Superiors, Diſpenſati- 
on, Legal, Non-entry, Back-bond, Behaviour. No 


years Rent due, when the Superior takes Aſſigvation 


to the Appriſing. 255. Appriſing, with a general 
clauſe of all other right, 407, 408. 


AQUADUCTUS, 298. 
ARBITERS, how they act, 569, 570. Their power 
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ARRESTMENT, what it is, 387. Arreſtment and in) 
hibition and the actions thereon, 761. Arreſtment uſed 
on the Sabbath is null, 391. Arreſtment preſcribes 
within five years after its date, or the date of the 
ſentence, (if uſed on a dependence) 376. 
Arreſtments extend only to moveables, and what 
in this caſe is underſtood Moveable, 767. Arreſt- 
ments are not effectual as to Salaries of the Lords 
of Seſſion, or other public miniſters, or penſions 
granted by the King, 283, 392. See act of Sederunt, 
February 27. 1662. Servants fees how far arreſtable, 
392. Arreitment upon controverted rights, and poſ- 
etſions, 91. Arreſtment of peats, turves, or Corns, 
upon debateable lands, 387. Vide Squeſtration, 
Arreſtment may be granted by all judges, 387. 
.arreſtment by one judge, how far effectual before 
another? ib. Competition betwixt arreſters, and 
betwixt theſe and aſſignies, 392, & ſeqq. 661. 
Arreſtment made in the debtor's own hand, not 
uſual, 388. Yet when made, it may ſuper- add up- 


on the debtor the penalty of breach of arreſtment, 


(if broken) ib. But it has no effect as to the buyers 
of goods ſo arreſted, to infer breach of arreſtment 
againſt them, ib. Arreſtment is not effectual againſt 
the ſucceſſors of thoſe in whoſe hands it was made, 
but muſt be renewed in their own hands, ib. Yet it 
is valid againſt the ſucceſſors of the arrelters debtor, 
ib. Upon and againſt what bonds, arreſtment may 
be uſed, 389. Vd Heritable. Rents or annualrents 
bygone, or Current, are always arreſtable, 281, 


389. Sums conſigned, may be arrelted after, but 


not before declarator of redemption, 390, 392. Ar- 
:reſtment of ſums b-fore the term of their payment, 


389. Arreltment for ſums before they be payable, 


ib. How far arreſtment is competent on conditional 


obligations, 23. Arreſtment in the hands of Factors, 


390. Arreſtment is only extended to ſums due by 
the party, in whoſe hands the arreſtment was made 
the time of the arreſtment, but not to poſterior debts, 


ib. Arreſtment makes the things arreſted litigious, 


ib. He to whom payment is made after arreſtment, 
is liable to reſtore, 393 Arreſtment kinders the exe- 


.Cutors to prefer any other creditors, 538. It does 


not top poinding, 393. Multiple-poinding ſhould 


be raiſed, in caſe of ſeveral arreſters, ib. Corrobo- 


ration on an aſſignation unintimate, not valid againſt 


arreſters, 393. „„ | 
Breach of arreſtment, 768. How puniſhed ? 91. 
Cautioners in looſing of arreſtments, 146. 390, 


| Cautio Juratoria not admitted therein, 390. Fae 


Forthcoming, Oath, Roup, Looſing. 
ART AND PART, 77. 


ASSESSORS appointed to the Macers in ſerving of 
brieves 487, 489, 577. And to meſſengers in ap- 
priſings, 783. | | | | 


ASSIGNATIONS their riſe, 380. Their tenor, ib. 
Under aſſignations are comprehended tranſlations 
and retroceſſions, 381. Aſũg nation of rentals annuls 
them, but thoſe of tacks are oniy null themlelves, 
and do not annul the tacks, 327. Yet tacks may 


be validly appriled or adjudged, 330. But tacks. 


granted to women, fall by their marriage, that being 
a legal aſſignation, ib. Oe 98 
Alſignatus utiter jure Authoris, explained, 105, 
Wacther the aſſigny can be in better caſe than the 
cedent, ib. | | EY 
To what rights aſſignations extend, 384. All 
heritable rights whereupon infeftment hath not fol- 
lowed, may be aſſigned, 201, 205, 263, 284. Life- 
rents how aflignable? 285, 385, 400, 431. Aſſig- 


nations to liferents, whether valid after the in- 


feftment of liferent, is out of the cedent's perſon, 
384. No aſſignation can ſtate a liferent in the aſ- 
ſigny's perſon, but only the profits thence ariſing, ib. 
Reverfions are for moſt part unaſſignable, unleſs they 
bear to aflignies, 385. Aſſignation to mails and du- 
tics fails when tie granter 1s denuded, 368, 


BA 


Aſſignations intimate before the cedent's death, 


have ſummary execution without confirmation, 386, 
(Vide Act 26. Parl. 1690.) Vide Confirmation. Af. 
ſignations by Tutors, 387. Vide Tutors, The aſſign- 
ing of Heritable Bonds, makes them not fall under 
the Cedent's Elcheat, 431. Liferents albgned, fall 
under the aſſignies ſingle eſcheat, 385. Aſſignations 
made by executors, unleſs they attain ſentence or ſa- 
tisfaction before their death, do ceaſe, 535. 

The delivery of a blank bond to a third party is 
an aſſignation, and requires intimation, 382. Cor- 
roboration upon an aſſignation unintimate, not valid 
againſt arreſters, 393. Recognition is not excluded 
by the ſuperior's granting the fee to the vallsl, his 
heirs or aſſignies whatſomever, 255, 359. Aſſignati- 
ons by tutors of their pupils means, are not effectual 
ante redditas rationes, 387. Lide Appriſing, Intima- 
tion, Compenſation. The clauſe with power in aſ— 
ſignations, is not abſolutely neceſſary, 381. Jus ma- 
riti is a legal aſſignation preferable to any voluntary 
right, though prior to, if not intimate before the 
marriage, and it needs no intimation, 29, 384. In 


what caſes the cedent's oath proves againit the at. 


ſigny, 386. 


 ASSIGNATIONS are procuratories in rem ſuam, and 
not revocable, 788. 5 

ASSIGNY, is only the cedent's procurator unleſs 

the right bear to aſſignies, 788. 


ASSURANCE, 102. Bonds of aſſuranceagainſt violence, 
755. They are not legal now, the King's peace be- 


ing aſſurance to all men, ib. Law-burrows is come 
In place thereof, ib. | 8 


ASSYTHMENT what ? 77. Who may purſue for it, 


ib. It is a privileged action, 78. In actions of aſ- 


 ſythment, the defenders taking a remiſſion, is ſuffi- 


cient probation, ib. 


ASTRICTION, Declarator of aſtriftion, 606. Vide 


Thirlage. 


ATTESTED doubles, 214, 564. 
ATTESTERS of the ſufficiency of cautioners in ſuſpen- 


ſions, &c. 775. They are /ub/idiarit liable, in caſe 


of the cautioner's inſufficiency, 780. Unleſs he was 


repute ſolvent the time of the atteſtation, 781. 


ATTORNEY, is an Engliſh term, 207. Warrant of | 


an attorney to take ſaſine, is preſumed præſumptione 
Juris only, 208, | | | 


AVAIL of marriage, its riſe and nature, 267, 268, 269, 


Gol. The ſingle avail is about two years free rent, 


and the double is but a year more, 269, 601, 602. 


It belongs to the eldeſt ſuperior, 269. Vide King, It 
burdens not the heir perſonally, but the fee, by 
poinding of the ground, 602. Exceptions againſt it, 


ib. It hath no effect till the ward be ended, 601. 


The double avail was ſcarce ever found due, being 
ſtill excluded upon informality, 269, 271. It can- 
not be due, if either party be agreed to marry ſome 


other, 273. Vide Marriage, Non-entry, Diſparage- | 


ment. 


-AFERSIO,. Empiia per auge, 13. 


A IS 4NDUMS great and ordinary, 565. Great 4. 
viſandum in reductions, 618, 619. Aviſandum and 


witneſs, 719. 


B A 


BACK-BONDS, 105, 106. Back-bonds by tackſmen 


are valid, even againſt their ſingular ſucceſſors, 386. 


back-bonds by aifignies to compriſings, diſpoſitions, | 


c. are effectual againſt their ſingular ſucceſſors, 
N having 


1 


having right by tranſlation, before the ſaid ſucceſſor 
be infeft, 385, 387. Back bond by an appriſer, 
effectual againſt his ſingular ſucceſſors, yea even a- 
gainſt the King's donatar of the appriſer's forfeiture, 


444. Back-bonds when to be conſidered as reverſi- 


on, 342. Vide Inhibition. 


BACK-TACKS, 326, 343, 344. 
BAIRNS PART or legitime, 453. It is due by the fa- 


ther (who cannot wrong it by any deed on death- 
bed) but not by the mother, 459. 525. Legitime a- 


mong the Romans, 518. Bairns part, its quantity 


how regulate, 528, 529. A child getting a proviſi- 
on in fatisfation of the legitime, his or her ſhare 
accreſces to the other children, 39, 530. Legitime is 


ever due unleſs expreſsly renounced, 529, 530. 


Vide Heirs. | 


 BANKRUPTS. The act, 1621, anent bankrupts de- 


frauding, &c. fully explained, 82. & ſegg. 667, 729. 
The remedy by that act, is ordinarily and moſtly by 


reduction, 83. Vide Creditors, Sale. 


B 


ARONIA eſt nomen univerſitatis, 240. 85 
Barons great and ſmall, who ? 199. Baron-courts, 
109, 241. They are not courts of record, 241, 242. 
What execution is competent on their ſentences ? 
241, Semel baro ſemper baro praſumptive, 507. 


BARRENNESS in lecato, its effects, 136. 


B 


ASE-INFEFTMENTS, or private infeftments why 


ſo called? 215. What poſſeſſion validates them, 216. 
Baſe infeftments for relief, 218. Baſe infeftments to 


wives on their contracts, how preferred, 217. Com- 


Way, after the act for regiſtration of ſaſines, 216. 
Baſe infeftments, how they differ from publick in- 


BASE AND PUBLIC INFEFTMENTS now regu- 


petition betwixt baſe and publick infeftments, 215, 


216, 664. Vide Confirmation, Warrandice. The 


preference of public to prior baſe- infeftments not 
cled with poſſeflion, might well have been taken a- 


feftments, 789. 


lated: by the regiſtration of the ſaſine, 788, 789. 


BASE-MONEY, 108. 


ASTARDY, 443, 444 Who are baſtards, 446. A 


ſecond marriage being entered into when the firſt is 


yet ſtanding, but the partie know it not, the child- 


I be effects of baſtardy as to ſucceſſion, afivt er | 


| ſucceeding to their mother or other cognates, 602. 


Children gotten in a marriage betwixt an adulterer 
and an adultereſs, after diſſolution of the firſt mar- 
riage by divorce for their adultery, are not baſtards, 
but yet are incapable of ſucceſſion, 444. 


poſfive, 445. Baſtards ſhould not be excluded from 


They may be ſerved heirs of tailzie, 468. Baſtardy 


\ hinders not the baſtard to diſpoſe of his eſtate ha- 
ritable or moveable in liege pouſtie, 446. Baſtards, 


the relict will fall her ſhare of the moveables, 446, | 
BINDING to the peace, and to the good behaviour, 


if they have no lawful children, cannot make a 
teſtament without a licence from the King, and yet 


26. | | 
: The King hath right to the eſtates of baſtards dy- 


ing without lawful, iſſue, 446. The baſtards debts 
and deeds affect his eltate heritable and moveable, 


both which may be adjudged by the creditors, 


wherein the officers of ſtate and donatars are to 
be called as defenders, 446, 603. But his goods 
cannot be confirmed by the creditors, 447. | 
Declarator of baſtardy general and ſpecial, 445. 


603. Exceptions againſt it, 604. Gifts of baſtardy 
ſhould bear a * not to take infeſtment till de- 


_ clarator, 603. Both huſband and wife diſowning a 


child, how far it will be held a baſtard? 444, 735. - 


BILLS of exchange, 109, 710. They have ſummary 

execution by horning, 745. Vide Proteſtation, 5 8 
Bills ought not to be preſented to the Lords, where 
there is a remedy by the Ordinary, 561. The im- 
portunity of bills checked. 567. The order of diſ- 
patching bills, ib. Intimating of bills, ib. Bills upon 
new points preſented ro the Lords, how anſwered, 
692. The methods. laid down for preventing abuſes 
by theſe bills, 692, 694, 741. The Preſident cauſes 


BD 1 


BEASTS, birds, &c. how appropriate, 179. 
TE BECAUSE of decreets, 743. 
BEHAVIOUR as heir, 164. What it is, 505. Its riſe, 


conveniency and inconveniency, 505, 506. The 
Lords take a latitude in this paſve title, ib. It is not 
competent after the intromitter's death, or where 
there was a colourable title, 506, 509. To infer 
this title, the intromiſſion muſt be of ſuch things as 
the intromitter might ſucceed to, 506. As heirſhip 
moveables by the heir of line, ib. Intromiſſion by 


tutors and curators, in what caſes it infers Geſtion a- 


gainſt their minors, ib. It is elided by the defunct's 
dying at the horn, his eſcheat being both gifted and de- 


clared before intenting of the cauſe, 507. Iten, where 
the intromiſſion is by virtue of a gift granted to him- - 
ſelf, or to his behoof, 507 See 509. Or when the 
defunct's moveables remaining in the houſe, in which 


the apparent heir is infeft, are inventared by autho- 
rity of a judge, 507, 508. Bur the uſing of them 
(though inventared) will infer Gefion, 508. It is in- 


| ferred from intromiſſion with the rents of the lands, 


wherein the intromitter might be heir, 508. Ir is 


| Inferred from the apparent heirs taking right to ap- 


priſings, or adjudications of their predeceſſors rights, 


for the apparent heirs own debt, 508. And by in- 


tromiſſion with the defunct's charter-cheſt. 50g. By 
intromiſſion with ſums due to the defunct, or doing 


any deed that may tranſmit the defunct's rights, 509. 
It is not inferred by voluntary payment of the de- 


funct's debts, 5og. Behaviour by heirs-portioners, 


Foq, 510. The proponing a defence of payment, 
and ſuccumbing therein, infers not this paſſive title 


any further, than as to that proceſs, 509. 


' BENEFICES, 310. Benefice is nomen univerſitatis, as 


well as barony, 319. Benefices cum cura animarum, 


310. How far beneficed perſons can ſet tacks of 


their benefices, 311. Beneficed perſons entering be- 
fore Whit/unday, have right to the whole year: if 


after, to the half, 314, 317. The legal terms of 
benefices and ſtipends, 317. Triennalis pacificus poſ- 
Seffor beneficii eft inde ſecurus, 176. Poſſeſſor decennalis 


et triennalis, 176, 315, 638. How it holds in re- 
ductions and improbations, 315. The intereſt of mi- 


niſters in teinds and benefices, 314. Ecclefiaſtick : 


penſions out of benefices, 282. V:de Penſions, 


| Spirituality and temporality of benefices, 308. 


319, 320. 


| BENEFICIUM et onus probandi, 686. Beneficium dif 
ren gotten in that ſecond marriage, becauſe of che | | 
bona fides in the parents, are not baſtards, 443. 


cuſſionis. Vide Cautioners. 


write a liſt of the bills, with notes thereon, for diſ- 


patch, 567. Bills refuſed by one ordinary, how far 
another may paſs them, 562. What ſummonſes paſs 


on bill, 580, 581. Vide Clerk of the bills. 


according to the Engliſh law, 758. Whether our law 
admits any thing analogous to it, ib. | 


BISHOPS. The order of their election, 319. They are 
now aboliſhed, 323. Vie Prelacy, | | 


BLANKS. Blanks in writs, 713. Blank-dates how re- 
ulate, 369. Blank-bonds, though delivered to others 
* the wife, and their names filled up therein, 
belong to the huſband, 32. The giving of a bond 
blank in the creditor's name, is a tacit 8 
| 0 
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of compenſation, 160. The riſe of the cuſtom of 
taking bon ics blank in the creditor's name, 381. The 
delivery of a blank-bond to a third party, is an. 
afignation, and requires intimation, 382. Theſe 
who fill up b:anks in papers, ought to be mention- 
ed. ib. 

Blank bonds unfavourable, 383. And hazardous 
to the granter, ib. Tenor of a blank-bond (when 
lot) being proved, the debtor will not be decerned, 
till caution be found by the creditor to refound, in 
caſe the debtor be diſtreſſed upon a bond of the 
{ame tenor, ib. 

Blanks in ſummonſes, 680. An appriſing ſuſtain- 
ed, though the letters and executions were blank 
as to the Tands, the ſame meſſenger being judge in 
the appriſing, in the decreet whereof they were hi- 


led up, 414. 


BLAZONS of meſſengers, 747, 748. What they arc, 
and. the deſign thereof, ib. Particularly as to deforce- 
ments, 748. | 


BLENCH-HOLDINGS, 222. The King's blench-du- 
ties are exacted, though not ANIL within the 
year, ib. 


BLOOD- wITTS are comprehended under barony, 
though not expreſt, 241. 


BONA PIDES, 65, 443. Bond fide poſer; facit fru- 
Aus conſumplos ſuos, 66, 174 Private knowledge takes 
not away bona fides, 175. See 367. If he who doubts 
of his right can be 1 10 33 fide, 357. Bona fides is 


requiſite | in preferiptions, 367. What takes it away, 


and induces maia fides, 175. Vide Mala fides, Preſcripti- 


on. Bona fides non fatttur tt idem bis extgatur, 160, | 


703. Adliones bone fidei, et ft icli juris, 583. The 


offcium mobile may be more uied in theſe that are bo- 


na fidei, than in the . 584. e payment, 


157, 384. 
BO? NDAGE, Vide Servitude. 
BONDS. Blank bonds, 3 ride Blank. Legacy of an he- 


ritable bond, affects dead's part of the e pro 
tania, 527. Bonds heritable, by bearing annualrent 
without obligement to infeft, fall under executry, 
as to the burns or neareſt of kin, but not to the 
huſband jure mariti, or to the relict jure relictæ, 32, 
." +. $4,830, But they may be diſpoſed of by the cre- 
Gitor's teſtament, 5 30. 
able, 167, 400. 
Bonds and other rights taken in the names of 
children: iam! ate. * 85, Bonds conceived 
in favours of huſtand and wife, Oc. 227. In fa- 
vours of heirs-ſubliuute, 9 


BONDS of PROVISION dalingied, are not ws. 
39. Delivery of bonds of proviſion not preſumed, 


40, 68. Proviſions payable at a day, are not due, if 


the creditor die without iſloe before that age, unleſs 
there be a ſobſlitution of the ſurvivers mentioned, 
40. In competition, t 
viiion mult be inſtructed, 40, 68. Poſterior provi- 
ſions are not interpret to be in ſatisfaction of for— 
mer bonds, 69. Vet a tocher in a contract of mar- 
riage was found to be in ſatisfaction of all former 
provitions, 70 Bonds of piovition infer no paſſive 
ticle upon the children, 511. But in ſome caſes, they 


are reducible | by anterior creditors, ib. Delivered in 


liege poauflie, they affect the whole executry, 40. 


BON T VIRI FATRIZ, who are underſtood ſuch in 


per: ambulations, 576. 


BONORUM, 774. It imports oaly freedom from per- 
{onal execution, 779, 781. It proceeds on. compaſſi- 
on, 782. It palles upon a diſpoſition of the dyvoi's 
whole fortune, heritabie and moveable, and delivery 


vi the rights and evidents thereof, 782. Which di- 
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Bonds heritable and move- _ 


the delivery of bonds of pro- 


A 


poſition muſt be irredeemable, 780. It goes not to 
the roll, 782. It is only diicu't in prejentid, ib. The 
Formula of the oath therein, ib. Defences againſt it, 


in what caſes they mult be DOME verified, ib. Vide 


Dyvor. 


BOTTOM ARY, and other contracts of the * 
of ſhips, 120, 182. 


BOUN DING infeftments, 215, 246. 
BOXES for bills and informations, 557, 690. 
BRAZINZE or mali-kilns, 249. 


BREACH of arreſtments. Lide Arreſtment. 


BREWING, 246. 
BRIBERY in Judges, 545. 


BRIBES in executions of poinding, or letters of poſ- 
ſemon, 753. 7 


BRIEVES of chancery of old, were the fixt tenors of 
all our ordinary ſummonſes, 544. The old ſtile of 
brieves is not to be altered, 493, 581. Biieve of 
diſtreſs what it was, 405 
for ſerving heirs, 487, 488. The ſeveral heads 
thereof explained, 489, et /egg. Its tenor, 574. Vide 
Proclamation. Brieve of right what it was, 573, It 
is now out of uſe, 585, Brieve of diſealing, 573. 


Brieves retoured and not retoured, ib. Brieve of tu- 
tory and its tenor, 574. Tenor of the brieve of idi- 


otry, 574. Brieve of turiofity, 574. Brieves pleadable, 
575. Brieves not pleadable, 577. Brieve of terce, 

575. Brieve cf diviſion its tenor, and when compe- 

tent, 576. Brieve of lining, ib. Brieve of perambu- 

lation, ib. Brieves mult be ſerved by inqueits, 577. 

Advocation of brieves, 577. Of old, brieves were 
_ Hived for calling the Parliament, 577. 


BURDEN. 


ing, 431, 600. 


| BURGAGE- holding, 224. It is not ſubject to non- 


entry, or ward, 224, 257. Saſines of burgage- lands, 
mult be by the bailie and common- clerk, as notar, 
224. Vide eden ions. | | 


BURGHS royal and of regality, are obliged to have 


lufficient priſons, 748. | | 


CALLING of ſummonſes, 563, 679. Of acts, 568, 738. 
Calli ling of fafpenlings, 783. e of advocations, 3 


784. 


CALUMNY. Oath of 8 723. In what caſes 
allowed, ib. The import of it, 724. Both patties 
and advocates give it, ib. The terms in which it 
is to be propoſed, 725. Summons for citing perſons 
to give their oaths of calumny, 707, 724, Itis 
competent at any time before concluſion of the cauſe, 
207, 724. It is an incident proceſs, and goes not to 


the roll, 707: Oaths of calumny are not competent | 


upon a party's own recent fact, 725. 


CAPTION. It may follow on general letters of horn- 
ing, 430. It ſometimes paſſes on hornings not regi- 
ſtrate, 746. The tenor of a caption, 747. Any meſ⸗ 

ſenger may (without charging another) execute it, 
747. Yet he may charge another to do it, 747. Tue 
meſſenger may incarcerate in any lawful priſon, 
though it be not the next, 748. Which yet the au- 
thor thinks ſhould not be, ib. Executions of captions 
what wer ought to contain, 749. Captions may pro- 

cee 


Brie ve of mortanceftry 


Sums or other rights Ledge real 
rights, 236, 237, 340. How they are preferred, 670. 
Single eſcheat burcened with the debt in the horn- 


: - 1 
. be 
* — 7 
3 F" 


ceed 

regiſt 
grant 
1b. 
witho 
conte 
ſeize 
clear 

750. 

IS. 


CASUA 
CASU: 


action 
Ca, 
Cal 
to, 11 


GCAUSA 
Cai 
extort 
Cas 


1500 


di fireſ 
princi} 
| ſums} 
145. 
the ca 
For cu 
tioner: 
reſtme 
catum 
or mir 
cCautio. 
147. 
Tutor. 
princi] 
has loc 
law wi 
CERTIE 
Certifi 
579, © 
parties 
they m 
tificatic 
the pa 
a meſ] 
580. ( 
only a 
gainſt 
Procee 
616. 
urits o 
tificatic 
be omi 
on it p 
reduct 


CERTIF 


vour it 


CERTIF 
ſtruct it 
ſions, 6 


CESS10 


CHAMB 


545» 34 


CH 
ceed againſt witneſſes or havers of writs, without 
regiſtrate horning, 749. Captions are ſometimes 
granted to creditors without a preceeding charge, 
ib. As if parties be ſuſpect to leave the country, 
without leaving any viſible eſtate in it, ib. Or upon 
contempt or diſorder in-proceſs, ib. Any man may 
ſeize his debtor eſcaping out of the country, or in 
clear evidences of his going about the ſame, 749, 


750, Immunities of wives from hornings, captions, 
Sc. 37. Vide Diligence. | 


CASUALITIES of ſuperiority, 252. 
CASUS amiſſionis, how far neceſſary to be libelled in 


actions of tenor, 657. 
Caſus omiſſus habet ur pro amiſſo, 13. | 


Caſus fortuitus, how far a borrower is liable there- 


to, 111. 


CAUSA Scientiæ in witneſſes, 7 20. 


Cauſe onerous. How far conſidered in caſes of + 


extortion ? 78. 1 
Cauſa data cauſa non ſecuta, 64. 
Cauſa turpis, 64, 65, 149. SEES, 
How a cauſe differs from an action, 577, 679. 
The cauſe is preſumed from the effect, 730. 
Reſtitution cam omni cauſa, 126. . 


GAUTIO juratoria, 775, 781. It is not admitted in 
looſing of arreſtments, 390. | 
Cautio muciana not in uſe with us, but reſtitution 
is competent inſtead thereof, 548. Vide Suſpenſion, 
Cautioners : how far they may ſuit relief before 


diſtreſs, 147. They are liable by the oath of the 
principal, 146. Cautioners have annualrent for 


ſums paid by them, 138. Cautioners what they ate, 
145. Regularly, the principal mult be diſcuſt before 


the cautioner, 145. Cautioners for executors, ib. 


For curators, ib, For factors in Campwere, ib. Cau- 
tioners in ſuſpenſions, 146, 774. In looſing of ar- 


reſtments, 146, 390. Cautioners judicto ſſii et judi- 
catum ſolvi 147. 745, 750. Cautioners for wives 


or minors are liable, 147. Other caſes wherein the 
cautioner is liable, though the principal be free, 
147. Vide Relief, Intimation, Removing, Tacks, 


Tutors. Cautioners ſubſcribing are not liable, if the 


principal ſubſcribe not, 24. Cautioner ſubſcribing 
bas locus penitentiæ before delivery, 97. Caution as 
law will, 146. „„ „ 


CERTIFICATIONS what, and whence fo called, 579. 


Certifications how far admitted by the Roman law, 


579, 684. The uſefulneſs of certifications, 684. Ho. 


parties may be reponed againſt them, 725. How 


they may be elided by contrary probation, ib. Cer- 


tification to be holden as confeſt, 725, 733. In that, 
the party muſt be perſonally warned (and that by 
a meſſenger at arms) 580, 681. In ſome caſes not, 
580. Certification in improbations, 5 80, 733. It is 
only as to the effect, that ſuch writs may have a- 
gainſt the purſuers rights, upon which the proceſs 
proceeds, 580, 616. It can hardly be recalled, 586. 
616. Even though it is but in abſence, ib. Yet if 


writs of importance be recently produced, the cer- 


tification may be recalled, 617. Or if any formality 
be omitted, 617, 685. Or if the executions where- 
on it proceeded be falſe, 617, 685. Certifications in 
reductions explained, 615. deen derer c 


CERTIFICATION contra non producta, in whoſe fa- 
vour 1t operates, 799. 1 8 10 


CERTIFICATES or teſtifcates. how far they may in- 
ſtruct in ad vocations, or in the obtaining of ſuſpen- 
ſions, 691, 712, 715, 716. e 


CESSIO BONORUM. Vide Bonorum. 


CHAMBERLAIN of Scotland his juriſdiction of old, 
545, 548. 


C L 


CHANCERY, by whom erected, 544, 546. Chan- 
cery court of England, 571. 


CHAPLANRIES, 310, 320, 
CHAPTERS and CONVENTS, 310, 638, 


CHARGE or requiſition, how it makes rights heritable, 
to become moveable, 168. Charge or requiſition is 
not neceſſary to preceed adjudications, 670. 
Charges beyond the water of Dee mutt be on 15 
days, 427. 

Charge to enter heir, not neceſſary to real actions, 
nor to reductions, declarators, &c, 467, 487, 488. 
| But in few caſes, 590. Nor to improbations, 617. 

Nor to adjudications, 670. Vide Adjudication, Ap— 
prifing. The order and effect of a general charge to 
enter heir, 484. Of a ſpecial charge, 485. Both 
may be againſt minors, 487. They paſs to heirs and 
aſſignies, 4.85. | 3 
Charge to enter heir in the ſuperiority, that the 
vaſſal may be infeſt, and its certification, 496. 


Charge againſt the ſuperior on appriſing, and its 


effect, 219. Vide Appriſing. 
Charges of horning, or citations againſt perſons 


latent, vagrant, or ſuch to whom there is no ſafe 
acceſs, or ſuch as have no certain dwelling, 580, 


681, 745. 
Charge to ſet at liberty, 625, 774, 781. 
Charges of Commiſſioners to the Parliament, 578, 


745. 


CHARTERS, 203, 204. They are not neceſſary to be 


in Latin and parchment : yet notars drawing them o- 
therwiſe, may be cenſured, 204. Charters of con- 
firmation by the King, confirming charters a ſe 4 


de ſe, 205. Charters on apprifing, ib. Redacuds's 


therein, 205, 219. 


CHILDREN. Childrens proviſions. Vide Bonds of 


Proviſion, Death-bed. Children are bound to aliment 
and ſupply their parents in neceſſity, 41. But the 
\ neareſt are to be firſt preferred, ib. Mutual obligati- 

ons betwixt Children, and how far liable to ſupply 


each other, 41, 42. Parents and children, huſband 


and wife, are inhabile witneſſes, 717. Forisfamilia- 


tion of children, 43. 528, 329. Rights taken in the 
names of children in familia, 69, 80. Vide Baſtardy. 


 CHIROGRAPHUM apud debitorem repertum træſumitur 
olutum, 67, 158, 656, 736. Vet not praſumptione ju 


725 et de jure, 158, 050, | 
CIRCUMDUCTION of the term, 738. 
CIRCUMVENTION. Vid els malus, Oaths. 


CIS TERTIAN S. Their lands were teind-free, 639. 


CITATION: Vide Adjudication, Continuation, Diet, 
Contumacy. Citation what, and whence ſo termed, 
$79, 679. How perſons latent, vagrant, or fuch to 
whom there is not rautus acceſſus, are to be cited or 
charged, 580, 681, 745. Citations againſt all and 
ſundry, 613, 615, 683. Citation to the ſecond diet, 
is not given till the firſt be paſt, 563, 685. Citation 


pro confeſſo, 681, 725, 732. Citation at the market- 


croſs of Edinburgh, Peer and ſhore of Leith, 745. 


CLAIM of RIGHT as to proteſtations for remeid of 


law, explained, 555, et ſegg. 
Claims in ſervices of heirs, 490. Exceptions a- 
gainſt them, ib, — — 


CLAR E CONSTAT. See Precept. 


CLAUSE. Clauſes irritant and reſolutive, 613. Clauſe / 


irritant effeQual in our law, 127. But not without 


declarator, in which it may be purged before ſen- 


tence, 127, 622, In ſome caſes it needs no declara- 
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tor, as if the clauſe be not penal, 413, 614. The 
effect of clauſes irritant as to ſingular ſucceſſors, 
132, 133. Clauſes irritant in tailzies, 128, 614. They 
are odious, 614. And not very ſuitable to commerce, 
ib. Their inconveniency, ib. Clauſes irritant in 
tacks, 331. In wadſets and reverſions, 343, 614. 
In ſale, 132. Declarator of clauſes irritant, 613. 

Clauſes of relief in heritable bonds are moveable- 
169. | | 
Eiauſe cum domibus, AEdificiis, &c. in charters ex- 
plained, 248, et /egg. 

Clauſe cum molendinis et multuris, where it libe- 
rates from thirlage, 304. 

Clauſe de non alienando in tailzies, 236. 

The clauſe awith power in aſſignations not neceſſa- 
ry, 381. 
g Clauſe with power to recal deeds and its effects, 
466. Vide Faculty. 

Clauſe capiendo ſecuritatem, in precepts upon re- 
tours of lands holden of the King, 495. 


Clauſes of proviſion, with ſeveral queſtions there- 


anent, cleared, 500. et /egg. 


Clauſes in contracts of marriage. Vide Contracts 


Matrimonial. 
Clauſula codicillaris, 5 9 


CLERKS were only church- men of old, 7 10. Acts un- 
der the hands of clerks are probative, and their 
warrants preſumed, 711. 
the over-ruling of the judge, 689. Whether e 
may be declined, 689. 

Clerks of the bills, and conſignations in their 
hands, 158, 500. In caſe of his inſolvency, who 
bears the hazard. 158. Who bears the expences, 
590. He ought to retain refuſed bills, and ſhow. them 
to the Ordinary, in caſe a new bill be preſented, 562. 
He ought to keep an inventary of bills refuſed, or 
| fiſted, 777, 778. He is liable to the charger, if he 
accept an inſufficient cautioner, and is liable for the 
ſoſpender's damage, if he refuſe a ſufficient caution- 
er, 775 
Clerks or writers to the ſignet, 544. They are 
inſtitute as a part of the College of Juſtice, 573, 


581. How ſar they are bound to bop the ola nile, | 


581. 


COALIERS and ſalters how aſtricted to ſervice, 770. 
| COMMON kirks, 319. 


. COALS, 248, 264, 337, 361, Vide Wood. 


CCDICILS, what they are, 519, 525. Claufule codi- 
cillaris, 519. 


80 EXECUTORS, Vide Executors. 


COG NAT1I, how they ſucceed by the civil- lo 45 2. 


T here is no place for their ſucceſſion with us, 409. 


COGNITION of marches, 91, 246. vide Marches. 
Cognoſcing of heritable poiletiors, whoſe writs are 
deſtroyed, 202, 732. | 
Actions cognitionts cauſa, 614. It is a declaratory 
acdion, and therefore competent againſt apparent 
| heirs, without a charge to enter, ib. They are not 


now needfal to any adjudication but the firit, ib. 


Vide Decreets. 


 CO-HABITATION, as man and wife, Vide Marriage. 


COLLATIO bonorun, 454, 521, 529. betwixt what 


and whom it comes, 530. 

Preſentation and collation thereupon by the bi- 
| ſhop, and inſtitution upon the ſame, 315. The act 
of ordination and admiſſion by the Preſbytery, ſerves 
for them all, 315. Vide Preſentation. 


COLLEGE. College of Juſtice, its original, 199. 
548. -Vide Lords of Sefhon. 'The privilege of its 
members, in being exeemed from other courts than 


the Scfiien, 553, 648, 675. 676, Its members - are 


Clerks of court are under 


C © 


not to buy pleas, 96, 131. Complaints againſt mem. 
bers of the college of juſtice Gy "_ bill, in 
what caſes admitted, 578. 


'COLLEGES and univerſities, how far they may ſet 


tacks of their teinds, 312. 


.COLLEGIATE kirks, 310, 320. 


COLLUSION, 82, 393. Collußon in e 410, 
411. how prevented in new adjudications, 422. Col. 
luſion in confirming of executors, 506. Vide Horning, 
dolus malus. | 


COLUMB ARIA, who may have them, 249. 


COMMERCE. In commercio licet decipere, how to be 
underſtood, 50. 


COMMISSARS are judges competent to ſlander, 7;, 
They are judges competent of matrimony and le- 

gitimation, 445. Item, in confirmation of teſta- 
ments and divorce, 558, 675. and to adherence, 

675. Teſtaments of defuncts, who reſided out of the 

kingdom are to be confirmed by the —— of 
Edinburgh, 5 40. 


COMMENDAMS, 434. 
co TON, Vide Mandate. 
| COMMISSION for valuation of teinds, 309. Their 


power, -319, 558. Their power in the ſecond in- 
[ſtance by ſuſpenſion and reduction, 675. 
Commiſſioners of Parliament, their charges, 578. 
745+ 
* Commiſſion for the borders, their power and ju- 
riſdiction, 675, 676. 
Commiſſion to examine witneſſes, 700. 


COMMITTEE. Commitncs of bills in o Parliament, 


558. Vide Domini. 
COMMIXTION, 181, 182. 


COMMOD4 T UM, 111. Conmodatun 22 112. | 


COMMON paſturage, is regulate by fowming 5 


row ming, 299. 
COMMONTY, 169. 
COMMUNI D NO, ide Action. 


COMMUNICATION, bands or contracts of commu- 
nication among appriſers, 99. | 

COMMUNIO BONORUM, 528. 
goods extends not to heritable wc 32. Vide Mar- 
riage, Execuiors. 


COMMUNITY, 169. Things yet common, 170. 


 COMPEARANCE of parties for their intereſt, 627. 


Compearance paſſed from, and the effects there- 
of, 693, 695, 739, 742. — 


COMPENSATION, it muſt be de liguido in liquidum, 


and how this is underſtood, 160, 161, 162, 704. In 
what caſes it may be ſuſtained upon debts not yet li- 
quidate, 704. It is not competent againſt depofitum, 
125. It ſtops annualrent, 160. Perimit obligationem ip/o 
jure, ib. How it is admitted in redemption of wad- 
ſets, c. 590. How it is renounced expreſsly or ta- 
citly, 160. whether relevant upon ſums ſecured by 
infeftment, 161. How relevant upon ſums tor which 
appriſing is led, ib. It is relevant upon debts aſſign- 


ed, ib. It is not relevant 1 the aſſigny (after 


intimation 
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intimation) upon the cedent's debt, ib. It is compe- 
tent for, and againſt heirs and executors, 162. It is 
not competent to the debtor of a defunct taking aſ- 
ſignation after his deceaſe, to debts due by him, 162. 

How it is admitted for, or againſt factors, ib. Re 
gularly it is not competent againſt decreets, ib. 
704. It is not relevant to annul a horning, 430. The 
giving of a bond blank in the-creditor's name is a 
tacit renouncing of compenſation, 160. Renouncing 


of ſuſpenſion, excludes compenſation, ib. Yide Re- 


compenſation. 


COMPETENCY and incompetency of judges, 677. 

Competency of cauſes, 690. What points are 
competent by ſuſpenſion, and what not, 785. Some 
things ſaid to be relevant, which are not competent 
by way of anſwer to reaſons of ſuſpenſion, ib, Ex- 
ceptions if inſtantly verified, are competent where 
action is competent, 126. Whatever is competent 
by exception, is competent by reply, but not e con- 
tra, 704. | | 


COMPETENT and OMITTED in decreets, how far 


excluded, 553, 555, 775. How it holds againſt mi- 
nors, 553. The reaſon why theſe points are exclud- 
ed, 555, 558, And that as well in decreets of ſuſpen- 


ſion as others, 555. Item, In advocations, 737. It is 
not ſuſtained againſt ſtrangers, 188, 555. Nor againſt | 


decreets of inferior courts, 555. Competent and o- 
mitted holds not againſt purſuits, 617, 698. Though 
in the Author's judgment, it might be otherwiſe, 617. 
698, 774. The difference betwixt competent and 
omitted in acts and decreets, 704 _ | 


COMPETITION, 662. Competition betwixt arreſt- ES. 
CONFESSION is rather a yielding, than a poſitive 


ers, and betwixt theſe and aſſignies, 383, 389, er ſegg. 


392, 662. Competition betwixt aflignies, 662, 383. 


Competition betwixt adjudgers and annualrenters, 
670. In competition of perſonal rights, the priority 
of debts is not ſo much reſpected, as the priority of 
diligence, 394. 662. Competition betwixt appriſers, 
410. Vide Bonds. In competition, all parties may 
inſiſt for, and adduce their reaſons of pieference, as 
in declarators, reductions, or improbations, 642, 
662. Competition among infeftmcnts, 663. The 
general rule in competition upon infeftments, and 
real- rights, is, prior tempore potior jure, 662. Limi- 
tations of this rule, 663. Competition betwixt baſe 
and public infeftments, 664. Who are admitted in 
Competition 665 


Competition betwixt tails and appriſings, 327. Be- 
twixt diſpoſitions and appriſings, 410. Betwixt tacks, 
327. Betwixt appriſings before infeftment, 211, 411. 
Betwixt adjudications before infeftment, 212, 213. 
Petwixt arreſters and appriſers, 389, 409, 410. 
Competition betwixt donatars of eſcheat. 434. Be- 
twixt huſband and aſſigny before the marriage, 29. 
Competition of an infeftment by confirmation with an 
adjudication, 218. Betwixt donatar of ward, 266, 
Betwixt a donatar of liferent-eſcheat and the credi- 
tors, 270. Betwixt donatars of ſingle eſcheat and 
creditors, 432, 433. Betwixt baſe infeſtment and 
public, 215, 216, 217, 218. Competition betwixt 
adjudications upon hte fundi and other rights, 280. 
Betwixt appriſers and donatars of recognition, 359. 
Betwixt real rights flowing from different authors 


COMPETITIONS, who muſt inſiſt as purſuer in diſ- 


_ cuſling them, 798, 799. 


COMPOSITION due to ſuperiors by appriſers or ad- 


judgers, 262. In what caſes it falls not due, 634. No 
compoſition ought to be paid in appriſings, for an- 


nualrents holden immediately of the ſuperior, ib. 


_ Vide Adjudication. 


-COMPTROLLERS office is now. joined to that of the 
Treaſurers, 223. | 


CONCLUSION of the cauſe, There is no forma 


Competition of heritable rights 
can only be ditcuſt by the Lords. of Scihon, 678. 


42. 


TO 


concluſion of the cauſe in improbations, 620. Con- 
cluded cauſes need no wakening, 661, 739. How 
they go to the roll, 738, 739. Acts concluding the 
cauſe, are ſeldom extracted, 739. Adviſing of cons 
cluded cauſes, 739, 740. D 


CONCURRERS in delinquence, 76, 
CONCOURSE of other penal actions with contraven- 


tion, 757, | 


CONCUSSION. Infeftments obtained by concuſſion, - 


how reducible, 667, What is the nature thereof, 
701. Some caſes therein, 79. See Metus. 


CONDICTIO ob non canſam, &c. 64. Condictio indebi- 


ti, 64. See indebiti. 


CONDITIONS or proviſions impoſſible or unlawful in 


infeftments, &c. 103, 236, 426. Conditio illicita quan- 
do habetur pro non adjecta, 22, 236. Conditions in 
obligations, and the ſeveral ſpecies thereof, 21, 22. 

They muſt be uncertain, 22. They muſt be poſlible 


both de facto and de jure, 22. Many things may be 
expreſt under the terms of conditions, which are not 
really ſuch, ib. Conditions expreſs or tacit, 23. Con- 


ditions caſual or poteſtative, 23, 520, 613. Condi- 
tions may be ſeveral ways expreſt, 23. Execution 
by arreſtment and inhibition, in ſome caſes com- 
petent upon conditional obligations, in others not, 
23. Conditions in legacies, or in fideicommiſis, 521. 
Conditions in legacies prohibiting marriage, how 
far ſuſtained, 520. Vide office. | 


aſſertion of what is confeſt, 721. Confeſſions ad le- 


vandam conſcientiam, 728. 
CONFESSIO, Citation pro, 681, 725, 732. 
CONFIRMATION. Saſines upon precepts in diſpoſi- 


tions, bearing obligement to infeft both de /e and a 
/e, are baſe till they be confirmed, and afterwards 
are public, 218, 219, 253. FLEE 
Confirmation of baſe infeftments excludes recog- 
nitions, and forfeiture, but no other caſuality, 218. 
Infeftments a me are null till confirmed, ib. Diifer- 
ences betwixt confirmations granted by the King, 
and thoſe by other ſuperiors as to ward, 264, 265. 
Confirmation without a nowvodamus, how far it ex- 
cludes recognition, 359. Confirmation of kirk-lands, 


| CONFIRMATION, not requiſite of ſums aſſigned, 


and intimate in the cedent's lifetime, and ſummary 


execution is competent upon ſuch aſlignations, 385. 
Nor to goods afligned, where there is delivery in 
the cedent's lifetime, though it was by a father to 
his ſon of all his goods, 386. But it is requiſite 
where there is no delivery, ib. Or where the diſ- 
poner reſerves a power otherwiſe to diſpoſe, ib. It 
is not requiſite to heirſhip-moveables, 420. The or- 
der of confirming executors, 533. Where teſta- 
ments are to be confirmed, 539. The commiſſars 


can charge none to confirm, but at the inſtance of 
wives, bairns, neareſt of kin, legatars, or creditors, 
533. The heir hath right to the heirſbip-moveables 


Licence to purſue be- 
In the caſe of u/timns 


without confirmation, 420, 
fore confirmation, 5 34. 


 keres, creditors may confirm the moveables, 447. 
But not in the caſe of baſtardy, for there they mult 
be adjudged, 446, 447, 603. Vide Vitious intro- 


maiſon. 


7 


CONFISCATION, 425. 


CONFUSION its effects as to obligations, 163. In 
what caſes it does not take place, 164, 703. 


Confuſion of liquids, 181. 
_ CONJECTURES, 


C 0 


CONJECTURES. In claris non lotus oft confecturis, 
714. De conjefturatd menti defundti, ib. 


CONJUNCT perſons who are underſtood ſuch in diſ- 
poſitions in fraudem creditorum, 86. 


CON]UNCT-FEES, 226. Properly every one of the 
don ent fiars hath a right to the fee, 286. Except 
when huſbands and wifes are infeft in conjunct-fee, 
for then quad the wife, it is generally interprete to 
be but a liferent, 286, 501, 502. Differences be- 
twixt conjunct- ſees and liferents, 286. ConjunQ- 
fees to huſband and wife, bearing a power to the 
wiſe to diſpone, is ſometimes underitood only to be 
a faculty, 286. 


CONJUNCTION in conſtructure, 182. 


CONQUEST what it is, and who fall heirs theres, 
476. Heritage deſcends, conqueſt aſcends, 469, 479. 
Conqueſt during marriage, how underſtood, 284. 

Whether public wadſets being redeemed, are to be 
counted heritage or conqueſt, 344. 


CONSCIENCE, 3. 


CONSENT how it may be adhibit, 100. When it will 
be inferred againſt a party ſubſcribing only as wit- 
neſs, 100. Conſent in the beginning, reaches to all 

ſubſequent clauſes, though it be not repeated, 353. 

402. But when ſeverals diſpone for their ſeveral 

rights, without conſenting one to another, they are 
ſtill to be repeated in every article, 353. How the 
ſuperior's conſent is to be adhibit, to ſhun recogni- 
tion, 359. Marriage is conſtitute by a conſenſus de 

præſenti, expreſs or tacit, 26. Conſenſus, non coitus 
facit matrimonium, 26. How the ſuperior's conſent is 

to be adhibit to ſhun recognition, 359 Reſignation 
by one who hath no right, with conſent of him who 
hath right, 353, on. | 


'CONSIGNATION, 124. Simulate cork ignations. 125, 
590. Conſignation ſtops the courſe of annualrent, 
158. Conſignations for redemption of appriſings, 
Sc. 345. 590. Confignation for redemption of wad- 
ſets, 347. Sums conſigned may be arreſted after 
declaratar of redemption, but not before, 392. Sum- 
mary letters may be obtained againſt a conſignatar 
to produce the money, 590. Arreſtment may be looſ- 
ed upon conſignation, 390. Confignatioa in the 
hands of the clerk of the Bills, 158.590. In caſe of his 
inſolvency, who bears the hazard, 158, 590. 


CONSITISTO RIAL courts, why ſo called, 546. The 


Lords of Seſſion ate the King's great conſiſtory, 550, 


CONSOLIDATION of property and ſuperiority. Vide 
Appriſing. Superior. 


 CONSTABULARIES, 242. 


CONSTRAINT oppoſite to liberty, and what! it is, 
„ | 


| CONTEXTU RE 0 APPROPRIATION by it, 182. 
Vide Labes Realis. 


' CONTINUATION of days, 554, 679. Continuation 
of ſummons, 679, 685, 691. Ve Diets. 


CONTRACTS. The ſeveral forts of contracts by 


the civil law, 98. Common requiſites of contracts, 


102. How contracts differ from obligations, 94, 95. 


Clauſes in contracts, whereby 7s ft gue/itum tertio, 
95. In mutual contracis the ſubſcription of the one 
party binds him not, unleſs the other ſubſcribe 
alſo, 23. Promiſes and contracts how they differ in 
form, 95. In contracts, the mutual obligements are 
not conditional, 23. 
Contracts innominate, 98. 


Co 


CONTRACTS MATRIMONIAL. Severat clauſes in 


contracts of marriage explained, 227. et egg. 284. 
285, 286, 474, 475, 480, 481, 482, '486, 487, 501, 
502, 503, 511, 512, 529. Tocher in contracts of 
marriage is in ſatisfaction of all former proviſions, 
70. How far contracts of marriage made in mino- 
lity do ſubſiſt, 59. Vide Lucrative Succeſſor. 


CONTRAVENTION, 92, 755. Upon what deeds 


ſuſtained, 92. How elided, 93. Whether a warrant 
or command to do deeds of contravention, be pro- 
bable otherwiſe than /cripto vel Juramento, 757. 
When caution is found, a ſummary charge in the 
author's opinion might be granted, 756. But when 
caution is not found, it is only #4 actionis, ib. Con- 
travention may concur with other penal actions, but 


then both penalties are not allowed, 757. How 


far wives, bairns, Cc. can inſiſt in contraventions, 


vpon the huſband or father's charge, 758. Harm- 


leſs and ſkaithleſs, hon interprete in contraventions, 
758. Inferior judges not competent to contraventi- 
ons, 93. The King's advocate muſt concur in aGi- 

ons of contravention, ib. But he cannot inſiſt done, 
1b. Vide Law- burrows. | 


| CONTRIBUTION, Ts lege Rhedia de jaclu, 72. f 
Contribution- ne due to the Lords of Seſſion, 


745. 


 CONTUMACY in not appearing upon citation, how 


judged with us of old, 580. How by the Romans, 
379. And how by the Eng li ſp, 580. Vide — | 


CONVENTIONAL . 94. 
CONVENTS. Vide Chapters. 


CONVEYANCE of rights, and the ſeveral ways there- | 


of, 380. 


COPIES muſt be given or left by thoſe who execute 


letters or charges, 427, (82. The Ou. muſt be 
ſubſcribed, 429, 682. 


CORRE! DEBENDI, 154. jeden of aſſignati- 


ons is ſafeſt, when made to all the corre: debendi, 
384. Vide Magidtrates. 


CORROBORATION, 164. Corroboration upon an 


aſſignation unintimate, not valid againſt arreſters, 
393. The debtor will be liable in that caſe to double 


payment, ib, Corroborations after inhibition, 


how far valid, 620. Relief due to the cautioners 


in a corroboration, dy the een, in the. firlt 
bond, 72. 


CORRUPTION OF BLCOD, 441. Vide Diſhabilita- | 


tion. 


| CORVINUM (Pagun), See patum. 


CO. TUTORS. Vide Tutors. 


COUNCIL. The power and juriſdicion of the privy. 
council, 558, 675, The daily and privy council 
how diſtinguiſhed, 547, 675. The privy council 


not judges in the point of right, 580. The privy 
council and juſticiary ſuſtain no proceſs againſt ab- 
ſents, but declare them fupitives, 580, 685. Ex- 


cept what the juſtices do in caſes of perduellion, 685. 


The privy council can ſtop the execution of crimi- 


nal {entences, though they neither advocate nor re- 


duce, 0670, 
COUNTER- BAND goods, a 190. 


COUNT BOOKS probative againſt, but not for the 
makers, 21: 
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COUNTS. Merchants- counts preſcribe in three years, 
376. Counts ſubſcribed without witneſſes, preſcribe 
within 20 years, 377. Vide Merchants. How ap- 
priſers are countable, 415, 590. 'Tutor-counts, 50. 


COURTESY of Scotland, 290. It is conſtitute with- 


out any ſervice or kenning, ib. It takes no place, un- 


leſs there be a bairn of the marriage heard cry, 291. 
Excludes ward, non-entry, liferent-eſcheat, 290. 


barony, 241. | 

Courts of record what they are, 242. 

Baron-courts, 199, 241. 

Courts of law and courts of equity diſtinguiſhed, 
570, 571, In ſome nations they are diſtinct (as in 
England) in others not, 571. Exitus curiæ to whom 
they belong, 242. | 


COURTS and juriſdictions are comprehended under 


| CREDITORS. Whether creditors have a real right 
in tacks ſet to others, the tack-duty whereof is pay- 
able to them, 326, 327. How the diligences of a 
defunct's creditors againſt his eſtate, are preferred to 
theſe of the creditors of the heir for three years, 375, 
473, 666. Creditors doing diligence before decla- 
rator, how far preferable to donatars of eſcheat by 
the King or Lord of regality, 432, 433, 434. Cre- 
ditors doing diligence within fix months of the debt- 
or's death againlt the executor, Wc. come in par? 
paſſu, 537. Any creditor may ſeize his debtor eſcaping 
out of the country, 749, 750. Vide Captions, The act 


of parl. 1621, anent bankrupts defrauding, &c. fully 


explained, 82, et /eq. 667, 729. Bonds of proviſion to 
children, in ſome caſes are reducible by anterior cre- 
ditors, 511. A baſtard's creditors have acceſs to his 
eſtate, both heritable and moveable by adjudication, 
446, 603. In caſe of an u/timus heres, they may ad- 
judge lands and confirm moveables, 447. Execu- 
tors-creditors, 530, 537. Vide Exccutors. Creditors 
may redeem appryſings bought in by their debtors 


apparent heir, 416, How they may redeem adjudi- 
cations on the heirs renunciation, 420, 592. Gifts 


taken by perſons of their own eſcheat after relaxa- 


tion, prejudge none of their creditors, 435. Vide Bo- 


norum, Vitious Intromifſion, Debtor. 

CRUIVES and ZAIRES, 245. 

CUJUS #ft folum, jus eff uſque ad calum, 296. 

CULP A. vid. Dolus. For what fault the borrower ix 
commodato is liable, 112. And for what fault man- 
datars are liable, 115, 121. And for what depoſi- 


tars, 121, 122. For what hypothecars, 127. For 
What conductors, 136. For what perſons in ſociety, 


142. Vide Diligence. For what, zegotiorum geſtores, 71. 


CUNINGAIRS, who may have them, 249. 


CURA ANIMARUM, 3 10. Preſentation is ſufficient 
in, benefices fine curd, without collation and inſlicu- 
tion, 315. | | . 


CURATORS, Curators how conſtituted, 53. Muſt 
make faith de fideli adminiſtratione and find caution, 
ib. Differences between tutors and curators, ib. 
Curators ad /ites et negotia, ib. Whether curators 


may authorize their minors in bargains where ha- 


zard predomines ? 55. Minors wanting curators, 
are in the ſame caſe as if they had curators, as to ex- 


trajudicial acts, theſe being in both caſes reducible 


upon enorm leſion, 54. Deeds done by minors ha- 


ving curators without their conſent, are eo ip/o null, 


ib. Minors are liable for neceſſary furniture taken 
on by them, tho' without conſent of their curators, 
ib. Minors may teſt without conſent of their cura- 
tors, ib. Curators muſt ſuit exoneration, if the mi- 
nor will meddle with his eſtate againſt their will, 5 5. 
Curators are liable for annualrent of their minors 
means, as tutors are, ib. Curators are free of omiſ- 


DA 


ſions, if they be choſen with that condition, 35. The 
eftect of naming curators jointly, and not jointly, ib. 
Curator datus bonis et hareditati jacenti by the King, 
500. Cautioners for curators, 145. The hoſband 
is tutor and curator to his wite, during ber minori— 
ty, 30. How tutors and curators are to be cited, 
684. Pro-tutors and pro- curatots are liable as tu- 
tors and curators for intromiſſion and omiffion, 47, 
48. Intromiſſion by tutors and curators, in what 

cates it infers geſtion againſt their minors, 506. 
Tacita reconventio, whereby curators manage their 
minors eſtate after his majority, 55. 


CURSUS DILIGENTLE. See Diligences. 
CUSTODY : Vide Depoſitum. 
CUSTOM and Pratique founded on the Lords deci- 


ſions, 12. Cuſtom may ſometimes continue, tho' 
the laws whereupon it was founded be taken away, 
13 414, 707, 708. Vide Pradtique, Reſcinded 
8. | 
Cuſtoms of ſeveral places as to thirlage, 304, 305. 
Conſuetudo eft optima legum interpres, 427. | 


CUTTING of ſummonſes, 581. 


Cutting of woods, 631. 


D 


DAMAGE, 75. Damage in our life, members, 


and health, in our liberty, fame, delight, goods, and 


poſſeſſions, 75, 75. Damnum et intereſſe, 153. com- 


prehends both lucrum ceſſaus, et damnum emergens, 75, 


I53. Locum facli imprcſtabilis ſubit damnum et in- 


5 tereſſe, 153. | 
DANS et relinens nibil dat, 2 63». 
DATE. Blank Dates how regulate, 369. | Holograph 


writs prove not guoad datam. againſt the heir re- 
ducing ex capite lecti. 466. Holograph diſcharges 


bearing date before denunciation, not reſpected to 


| annul the horning, 429. = 


| DAY. Days of citation, 582, 682. For the firſt and 


ſecond diet, 582, 682. | | 
Days of law, 744. In what caſe they need not 
be waited, 751. Vide Dies. | | 


DE minimis non curat Prætor, 415. 


DEADS-PART, 458. How regulate as to the quan- 


tity, 532. Legacy of a heritable bond affects deads- 
part of the moveables pro tanto, 5 27. Vide Legacy, 
Executors. b | ova | | 


DEAF and DUMB perſons how they may contract, 
71, 102. Tutors to perſons deaf and dumb, 52. 


DEATH-BED, the riſe and reaſon of the law of death- 


bed, 622. Defences againſt death-bed, 623. Death- 
bed declarations of trult, wrong not the heirs, 119. 
Nor any other deeds done on death-bed, 460. Deeds 
on death-bed do not prejudge the wife and child- 
ren, 467. Law of death-bed has place in favour of 
the ultimus heres, 467. What is eſteemed death - bed, 
461, et eg. 622, 623. Reduction ex capite lecti, 622. 
Againſt what rights death- bed is extended, 465. It 
is extended againſt proviſions granted , to children, 
466. Where the Author's opinion is, that ſuch 
proviſions will be ſuſtained, in ſo far as they may be 


competent aliments, 466. It annuls not deeds. 


granted for cauſes onerous, 466, 467. Death-bed 
how receivable, 467 ; not by exception, 623. Acts 
before anſwer frequent in queſtions about deeds on 
death-bed, 572, 624. The heir cannot be prejudged 
as to the heirſhip-moveables by any deed on death- 
bed, 476. Holograph writs prove not % d, datum, 
againſt the heir reducing ex copite lecti, 466, Whe- 
| 9 ther 
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ther recognition be incurred by deeds on death- bed, 


355. A power to alter etiam in articulo mortis, 460. 
Vide Kirk and market, Supportation. | 


DERIT fundi, Vide Apprifing, Marriage, Teinds. 
How they are preferred, 668. Id ſolum nftrum eft, 
gited decludtis debitis noflrum eft, 4.32. | 


DEBTOR. Vide Donation, Bankrupts. Whether a 
debtor may prefer one creditor (by voluntarily grant- 
ing him an annualrent) to the diligence of avother, 
673. The debtor is not preſumed to follow the cre- 
ditor's reſidence, unleſs cuſtom or paction be other- 


wiſe, 154. 
DECIMZ INCLUSA, Vide Teinds. 


PDECLARATORS. In all declarators, the purſuers 
title, if in writ, muſt be inſtructed before proceſs, 
588. They begin with the will, 586, Special de- 

Clarators, though ſo termed, yet are not declaratory, 
but petitory, 586. Declarators of redemption, 347, 
587, General declarators of non-entry, 257, 260, 
5905. Decreets thereupon, whether real againſt the 
ground, 258. Declarator general and ſpecial, of 
ſingle eſcheat, 435, 436, 598, 599. Exceptions a- 
gainſt general declarators are oft-times not admitted, 
but reſerved, though it might juſtly be otherwile, 
436. General and ſpecial declarators may be both 


in one ſummons, 436. Declarator of liferent- 


eſcheats, 437, 598. Declarator of baſtardy general 
and ſpecial, 445, 602. Ultimus heres muſt be de- 
clared in the ſame way with baftardy, 447, 604. 


Declarators of property and ſuperiority, 586. 


'They are not much uſed, 586. Declarators may 
proceed againſt apparent heirs, without a charge to 


enter heir, 589. Declarators of truſt, 591. Decla- 


Tator of the Superior's tinſe] of non- entry, 593. De- 
clarators of the avail of marriage, 601. Declarator 
of recognition, diſclamation, and purprefture, 605. 
Declarator of aſtriction or thirlage, 606. Declarators 


of ſervitudes, 611. Declarators of clauſes irritapt, 


613. Declarator of liege ponſtie, 623. Clauſes irri- 
tant not effectual without declarator, but in a few 


caſes. 127, 413, 614. 622. Forfeiture, when paſt in 
Parliament, or in the Juſtice- court contra perduelles, 


needs no declarator, 443. Ward requires no decla- 


rator, 254, Declaratory acts have a retroſpect, 


788. 


| pertaining to their juriſdiction, 559, 690. Declinators 
of Judges upon ſuſpicion, by reaton of relation, 678, 
688. Declinator upon enmity, 678. Declinators 
vpon enmity, are not competent againſt the Lords of 

 Seftion, 689. Declinators againſt Clerks, ib. De- 
clinators of Judges, /i foweant conſimilem cauſam, or 
if they have given partial counſel, Sc. 689. De- 
clinators mult firſt be proponed, 792. : 


 PECREETS. The ſtile of decreets, 742. The Au- 


thor's propoſal for abridging the tedious length of 


decreets, 743. Another method mentioned, ib. In 
decreets omnia præſumuntur ſolenniter acta, ib. De- 
creets of Seſüon, 736. Decreets abſolvitor, con- 
dewnator, and mixed, 737. Decreets ſimple or 
qualified, ib. Decreets by the Ordinary are as ef- 
fectual, as thoſe in præſentia, 552, 561, Decreets 


of preference and ranking, 662. Retours are de- 


creets of Chancery, 575. Decreets without /71s- 
_ Conteſiation, 737. | | | 
Decreets of forthcoming and their effects, 393. 
Decreet cagnitionis causd, is when the apparent 
heir is called to hear the debt conſtitute, it not being 
alrendy clearly conſtitute by writ, 418. Decreets 
copritionts causa againſt executors, 530. „ 
Decreets in abſence, though generally noll, if the 
Purſeer's title be not proven, yet in exhibitions ad 
deliberandum, it is otherwiſe, 472, Parties are heard 


of courſe againſt decreets in abſence, 684. Abſence. 


At adviſing of concluded cauſes, will not make the 
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decreet to be in abſence, 742. An advocate's com. 
pearing, though he do no more but take a day to 


produce his client to depone, hinders the decreet to 


be in abſence, 116. | 
Decreets ſometimes recalled, even after extra- 
Eting, 553. But not upon points proponed and re- 
pelled, 554. How reduced upon nullities, ib. Open- 
ing of decreets upon nullities or informalities, 571. 
But they are not regarded to open decreets, if there 
be no defect in the material juſtice of the ſentence 
ib. Decreets of reduction and decreets reductive 
742. Decreets OF and ON ſuſpenſions, 777. 
The Lords cannot reduce their own decreets 77 
foro upon the head of iniquity, 550, 558. By the 
civil law a ſentence might be quatrelled upon the 
head of nullity, when it could not on that of inju- 
tice or iniquity, 547. Decreets may be reduced up- 


on material juſtice, which does not import iniquity 


in the firſt ſentence, 551, 


DEEDS inter wives et mortis cauſa the difference, 516. 
DEER, The hunting of them, is iater regalia, 244. 
DEFENCES contrary to the libel how admitted, 687. 


Defences acknowledging the libel, 696. Yide Ex- 
ceptions, Defences, Replies and Duplies, &c. muſt be 
inſtructed inſtantly by writ, or offered to be proved, 
795. Defences in writing, ought to be proponed 
teverally, and with different characters, 794. 


DEFORCEMENT, how far the meſſenger's wanting 


his blazon will defend againſt it, 760, Or his not 
touching the party with his wand of peace, ib. It 
is a relevant defence that the perſon attached with 


caption, was ſo ſick, that he was not able to go or 


ride, ib. Deforcement how puniſhed, 91, 759. How 


elided, 92, 759. Actions on deforcement, 759. 


They are partly civil and partly criminal, ib. They 
are on 15 days, ib. And need no continuation, ib. 


They need not go to the roll, ib. The intereſt of : 
the party in the deforcer's eſcheat, 760. How far the 


execution, though deforced, is ſuſtained, ib. 


DEFRAUDING. of creditors, 82. Vide Bankrupt. 
OI Ye ͤ 


5 DELEGATION ia debits, 114, 164, 380. 
DECLINATORS of the whole Lords in cauſes not 


Delegatus nen poteft delegare, 114. This limited, 115. 


DELETION in writs, 712. 
DELINQUENCY. The ſeveral Species thereof in law, | 


75. Vide Obligation, 


DELIVERY. Delivery of writs, 67, 466. What la. 3 
are effectual without delivery, 68. Delivery of writs 
is preſumed, 67, 592, 710. But praſumprione juris Þ 


only, 592. 5 . 

Delivery of goods, Vide Confirmation. Delivery 
of bonds of proviſion by children, not preſumed in 
competition with creditors, 86v58568. 


DENIAL imports only a not confeſſing, but does not : 
import a poſitive aſſerting of the falſhood of what 
is denied, 721. l 


DENUNCIATION of lands to be appriſed, excludes 


poſterior voluntary rights, 409. Citation in adjudica- 


tions hath the ſame effect with denunciation in ap- 


prifings, 392. 


Denunciation in hornings how and when to be 


made, 428. They muſt bear three ſeveral oyeſſes 
and blaſts of a horn, ib. 


Denonciation of fugitives by order of the coun- Þ 
cil or juſtices infers eſcheat, though it be but at the 
market-croſs where theſe courts fit, and not at that 


where the party dwells, 746. 


Denunciation } 


. 


Denunciation on incidents againſt havers of writs, 
or againſt witneſſes, infers only caption, but not 
eſcheat, 708, 747. | 

enunciation not at the market-croſs where the 
party dwells, infers only caption, and not eſcheat, 
747. Denunciation upon a horning renders the ſub- 
ject litigious, 431, 432. Vide Horning, Lifereat eſ- 
cheat. ; | 


DEPOSITIONS : ſentences of depoſition againſt mi- 
niſters ought to be intimate, 157. | 


DEPOSITUM, 121. Compenſation is not competent 
againſt depoſitum, 125, 160. Things robbed being 
depoſitate by robbers, are not to be reſtored to them, 
but to the true owners, 63. The like as to our own 
goods, ignorantly taken to cuſtody or pledge, 64. 
depoſitation of writs, 124, 710. Depoſitum, a ſpecics 
of mandate, 101, 121. 


DERELICTUM, 174. Whence dereliction is inferred, 
T4 | 


DESERTION. Wilful deſertion is a ground of di- 


vorce, 28. The text anent wilful deſertion reconciled 
with our Saviour's rule, (Matthew 5) ib. 


DESIGNATION. Deſignation of glebes, 225, Ce. 
Deſignation of witneſſes ought to be ſpecial, 620, 
713. „5 . | 
Writer's name and defignation, 712. Deſignation 
of parties in writs is proof of propinquity, 491. 


DESIRE, what, 94. 


DI E S interpellat pro homine, 22, 152, , 53. | Dies 3 | 


tus habetur pro conditione, 23. Suſtained in the terms 


of payment of childrens proviſions, ib. Obligations 
without a day of performance are payable on de- 
mand or requiſition, 152. What diligence may be 
uſed thereon before requiſition, ib. 1f the debtor 
offer before his day, the creditor muſt accept. 153. 
Addictio in diem, 359. when it may be ſaid, that 
Dies ceſſit, licet non venit, 520, Vide Day. xp. 


| DILATORS, 683. They muſt be inſtantly verified, 


688. Unleſs they be proponed peremptoriè, ib Dila- 
tors comprehend declinators, ib. Vide Declina- 
tors. Dilators upon incompetency of the cauſe, 690. 
Dilators upon the formalities of the executions, ib. 
Dilators on not production of the active titles zz ixi- 


tio litis, 691. Dilators muſt be inſtantly verified, 


Dilators are iſt againſt executions, 792. 2d againſt 
purſuer's title, 3d that all parties are not called, 4th 
incompetent proceſs, 5th irrelevancy, ib. Dilators, 


muſt all be proponed at next calling after the iſt 


interlocutor on dilators, 793. Cannot be proponed 
after peremptors, ib. May be proponed peremptorie, 
ib. Muſt all be proponed before the 2d vote, 797. 


DILIGENCES whence ſo called, 705. Incident dili- 


gences againſt havers of writs, 706. They are now 


only by horning and caption, 707. How far they 
mult be ſuſtained in the act of /iti/conteffation, 705. 


Diligences againſt witneſſes, 707. Diligences are gi- 


ven out before acts of /:ti/conte/iation be extracted, 
693. Diligences pendente proceſſu, 705. 
Diligences inchoate and compleat, 85. 
Diligence in appriſing, 666. And in adjudicati- 


on, ib. Diligence requiſite to prefer the creditors 


of defuncts to the creditors of the apparent heirs, 
ib. What is underſtood to be curſus diligentiæ, ib. 
Appriſers may uſe diligence even after expiring of 
the lepal, if they have not obtained poſſeſſion, 412, 
417. But if they continue to poſſeſs after the legal, 
they can uſe no other diligence, though a part of 
the lands were evicted, the remainder being worth 
the whole ſums, 418. In competition of perſonal 
rights, the priority of debts is not ſo much reſpected 


DI 


as the priority of diligence, 394, 661, 652. Credi. 
tors doing diligence before declarator, how far pre. 
ferable to the donatar of eſcheat, 432, 433, 434. 
Creditors doing diligence within fix months of 
their debtors death, againſt the executor, Sc. come 
in pari paſſu, 537. What diligence is required in the 
ſeveral kinds of tutors, 50. What diligence is re- 
quired in executors, 536. The diligence of negotia- 
tors, 71. The diligence of truſtees, 118. Diligence 
required of appriſers, 415. Curſus diligentiæ, volun- 
tary rights granted in curſu diligentiæ, 409, 410, 
422, 606. See Litigio/a. Curſus diligentiæ, with te- 
ſpect to the act 1621, 85, 86. Vide Culpa. 


DIRECT AND INDIRECT manner of improbation, 
619. 3 


DISCHARGE. A general diſcharge mentioning any 
particular, is not extended to matters of greater im- 
portance, than that expreſſed, 156, 703 Diſchar- 
ges altogether general how far extended, 156. They 
are not extended to ſums to which the granter ſuc- 
ceeded thereafter, ib. Three ſubſequent diſchar- 
ges preſume all preceeding ſatisfied, 156, 703. But 


this is only præſumptione juris and not juris et de jure, 


157. Diſcharges or receipts indefinite, to what aſcri- 
bed, 158. Diſcharge by acceptilation, 159. Diſ- 


charge conceived ia perſonam and imperſonate or iz 


rem, and the effects thereof, 159. Vide Holograph. 


' DISCLAMATION what, 361. It takes place in all 
ſorts of holdings, ib. Probable ignorance in the vaſ- 


ſal may take it off, 361, 363, 595. Whether it can 
be otherwiſe, than judicially, 301. A vaſſal diſ- 


claiming in a declarator of non-entry, the ſuperior 
cannot make uſe both of the diſclamation and non- 


entry, 595. Declarator of recognition, diſclamation, 
and purpreſture, 6o5. Vide Lords. EE 


DISCUSSING of heirs, and its order, 481. The ex- 
ception of the order of diſcuſſing is not ſuſtained, 
without condeſcending on what the anterior heir 
may ſucceed to, 484. Whether gefiio pro herede 
excludes it, og. What is underſtood to be diſcuſ- 
ſing, 145, 484. No benefit of diſcuſſing betwixt heirs 
and executors, 479, 537- | 8 
Ho cautioners have beneficium diſcufſionis, 145. 
Diſcuſling of ſuſpenſions. Yide Suſpenſions. 


DISHABILITATION, 441. It is no general conſe- 


quence of forfeiture, 442. But a ſpeciality by the 
tenor of the lentence, ib. CEN „ 


DISPARAGEMENT in marriage of vaſſals, wherein 


it conſiſts, 273. : 


DISPENSATION for appriſing at a place, which was 
neither Edinburgh, nor the head-burgh of the ſhire, 


Diſpenſation for entering heir to ward - lands be- 
fore majority, may be granted by any ſuperior, 493. 
It excludes not the benefit of the ward, ib. 

The dy vours habit is ſometimes diſpenſed with in 
bonorum's, 783. | | 


DISPOSITIONS, 396. What they are, 398. Vide 
lofeftment, Diſpoſition of moveables retenta peſſelſi- 
one. See Moveables. 


DISSOLUTION. Vide Marriage: 
The annexed patrimony of the crown, cannot be 
ſet in feu, without an act of diſſolution by the Par- 
liament cauſa cognita, 222. * e 


DIVISION of things common, 68. Diviſion of move- 
ables or executory, 531. Brieve of diviſion, 570. 


' DIVORCE. Adultery is a ground of divorce, 27. Par- 


ties divorced for their own adultery, may marry a- 
gain, ſo it be not to thoſe with whom the adultery 
| 105 | (upon 
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upon which the divorce proceeded) was committed, 
27, 28, 444. Wilful deſertion is a ground of divorce, - 
28. Vide Deſertion. 


DOLUS MALUS, 79. Errore lapſus and dhlo circum- 
wentus are different, 80, 700. Fraud is excepted in 
all human actions, 65. Pro poſſzſſore habetur, qui dolo 
defrit priſidere, 66, 644. Whether Jacob in marrying 
Leah was errore lapſus or dolo circumventus, 701. Do- 
lus auHoris non nocet ſucceſſori, 80, 86. Dolus is not 
preſumed, 81. It muſt be proven, and how, ib. 
Dalus et lata 19 qui parantur, 121. Yet they differ, 
and how, 81. Vide Fraud, Oaths. 

Dolus bonus, what it is, 700. It muſt be without 
lying, ib. Jide Stratagems. 


DOMESTICK vitneſſes how rejected, 718. 
DOMINI ad quarelas, 558. Domini ad articulos, ib, 
DOMINIUM what, 16. It is a real right, 16, 165. 


Dominium non fundatur in gratid, 166. Dominiam. di- 
rectum et utile, 201, 252. 


DONATARS. Vide Creditors, Gifis Eſchext. 


DONATIONS ftante matrimonio, revocable expreſsly 
or implicitly, 34. Adultery annuls them, 35. But 
donations aſter contract and before marriage, are not 

revocable, id. Donations return by ingratitude, 

609. 362. Donatio non preſumitur, 69. 714, 733. Yet 
what 3 15 willingly wrought or built on the ground of 
another, is preſumed a donation, 733. Debitor 
non preſumitur donare, 69, 714, 733. 
cauſa, 69, 70, 404, 527. * propter nuptias, 
733, When aliment is preſumed to be a donation, 
and when not, 70, 733. The moſt proper fees were 
never pure donations, 362. Vide Legacy. 


DOUBLE- POINDING. Adions of double poinding | 


610. 


DOUBTING, how it infos «evils fs; 267; 468, 


DOWRY of virgins, 456. 

DOVES AND DOVE- COATS, who n may have hems 
249. 

DRAWING of da: 1075 


DRUNK AR DS cannot contract when they are ſo to 
ſtupidity, 102. Incapacity by drunkenneſs, a reaſon 
ot reduction, and not taltainable by Sxceprion, 624. 


DUBIOUS. Tr alis pro dote reſpondendum, 714. liem | 


jro libertate, ib. Pro innacentia, ib. Pro peſefſore, ib. 
Pro debitare, ib. Pro reo. ib. 2 dubiis piticr eſt condi - 
110 debitoris, 15 +. 
499. 
Fraud is not to be inferred againſt judges from 
dub. ous caſes, 545. Vide Doubting: 


DUMB perſons how they may 1 100, 102. 
Taators to perſons deaf or dumb, 52, 


DURIOR SORS. See payment. 
' DIETS peremptor and with continuation of days, 


wherein they Giffer, 563, Citation to the ſecond 
diet is not given, till the firſt be pait, 563, 685. 


5 hat ſummons muſt have two dicts, 679, 685, 691, 


{ae Continuation, 


DYVOURS, dyvours-habit, 783. Dyvours have no 
longer tie benefit of a bo9rorum, than while the habit 


is viibly upon them, id. The habit 1 is ſometimes 


diſpenſed with, id. 
Dyvours- tone, 783. Viae Sw; | 


Donatio mortis © 


In dubio pars mitior «ff Jequrnaas 


E A 


EARNEST, wi the effec thereof, I 32, 


EDINBURGH, communis patria, 159, 681, 745. All 
men are preſumed to have procurators in Edinburgh, 


159 


EJECTION, 89. How elided, go. Vid: Preſcription. 
Actions of ejection and intruſion, 649. Action of 
ejection, how far competent to the maſter of the 

round, 649, 650. It is competent to the wife or 
3 of the party ejected, though neither heirs nor 
executors, 650. Tenor of a ſummons of ejection, 
ib. Exceptions againſt it, ib. Ejection preſeribes in 
three years, ib. The defender muſt find caution for 
the violent profits, as in removings, 65 1. Oblige- 
ment to poſſeſs expreſs or implied, how far it de- 
fends againſt ejection, 651. | 


EIKS to reverſions, 341- Vide Reverſion. 


EMERGENT. Points emergent, or new come to 
knowledge, 692, 775. 


Damnum emergent, 75. 


EMPTIO VE NDITIO, 130. Emptio hap averſionem, 
134. Difference betwixt excambion and ſale, 131. 
Things prohibited to be bought or ſold, 131. By 
delivery the property becomes the buyers, ei non 
fades habita fit de pretio, 132, Clauſes irritant and 
reſolutive 1 in ſale, 133. 


EMPHYTEUSIS, 222. 
ENEMIES goods taken in war, 186. Preſumptive 


probation of the enemies intereſt in ſhips, 195. 
Goods of neuters aſſiſting enemies, how far they 
become prize, 188. 


EQUALITY to be kept i in contrais, * 103. _ Wherein it 


conſiſts, ib. 


EQUITY, z. Coed of equity, 570. In ſome nations , 
they are diſtinct from courts ot law W in Za. / 


in others not, 570, 571. 


ERECTION of lands into a 'barony, 230. The effect of 


union and erection, 209. 
Erection of kirk lands into temporal baronies, 
230. Vide Lords of Erection. 


 ERRORE lapſus et dolo circumventus are different, 80, 


700. Eiror in ſubliance, 63, 79, 102, 700. Vide 
| Marriage, Reſtitution, Oath, Whether Jacob in mar- 
rying Leah was errore lapius or dolo circumdventus, 700. 


Retour, 


ESCHEAT, ho. It is inter. regalia, _ tile ads 


fall in eſcheat, 330. Under an aſligny's fingle eſ- 


cheat, liferents atiigned to him do fall, 385. Melio- 


rations of miniſters manſes fall under their ſingle el- 
cheat, 431. Eſcheat ſimply expreſt, is underſtood 
to be ſingle eſcheat, 426. What falls under fingle 
eſcheat, 431. Clauſes of relief in heritable bonds 
are moveable, and fall under fingle eſcheat, ib. 


Eſcheat of executors carries only their own intereſt, 


and not the ſhare of the wife, bairns, creditors, 
and legatars, ib. How far rebels debts or decds 
affect their eſcheat-goods, 431, 600. The debt in 
the horning affects the ſingle eſcheat and all intromit- 
tors therewith, 431, 600. Eſcheat of perſons with- 
in regalities, whether the goods be therein or not, 
belong to the lord or bailie of regality, 434, 746. 
Eſcheat falls not upon hornings, granted for dili- 
gence in exhibition, or againſt witneſſes, 708, 740. 
Declarator of ſingle eſcheat, 600. Letters of intro- 
miſſion with eſcheat- goods, are in deſuetude, 430. 
Vide Behaviour, Wah, Wreck, Executors, Life- 
rent, 


Summons of error for reducing retours, 494. Vide 
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| ent. Relaxation. Vitious Intromiſſion. Simulation 
of gifts of eſcheat, 435. | 


EVICTION, 131, 232. Eviction by colluſion hath no 
effect, 233. Vide Warrandice. Excambion. 


EXAMINATION of witneſſes, 719. Examination 


of parties, 722, Interrogators for examination, 719, 
722. | 


Re-examination, 719. Vide Interrogators. 


EXCAMBION, 131, 235. Who muſt be cited in aQi- 
ons for regreſs upon eviction of excambed lands, 
235. Regreſs in this caſe is ſuſtained even againſt 

appriſers, 234. | 


EXCEPTIO. Exceptio non numeratæ pecuniæ, 98. Ex- 
ception of bruiking pro indiviſo in removings, 336. 
Whatever is competent by exception, is competent 


by reply, but not > contra, 704. Exceptions if in- 


ſtantly verified, are competent where action is com- 


petent, 126. Exceptio rei judicatæ, 698. Exceptiolitis 


conteftate, 698. Exceptio doli mali, 699. Vide Fraud. 
Exceptio falſi eft omnium ultima, 704. . 
Exceptions, why ſo termed, 697. How they dif- 
fer from objections, 698. They are poſitive aledge- 
ances, but objeQions conſiſt in negatives, ib. Excep- 
tions which import the verity of the libel, 697. 


EXCHANGE, 130. Vide Bills. Proteſtation. Ex- 


change and re-exchange, what, 110. 


EXCHEQUER, its juriſdiQion and power, 550. 


| EXCULPATION, how libelled, 751. 
EX DELIBERATIONE DOMINORUM, Kc. why. 


ſubjoined to ſummonſes, Sc. 573, 581. 


'  EXECUTIONS of decreets of the Lords of Seffion, 


744. Execution of ſummonſes muſt expreſs the names 


and deſignations of the purſuers and defenders, 682. 


Mending of executions is not now regularly ſu- 
ſtained, 581, 683, The antient way of executing 


ſummonſes, 680, 681, 682. Executions at market- 
croſſes, or at the Peer of Leith, muſt be by meſſen- 
gers, 693. Executions extra territorium judicis, not 


valid, 387. Executions are to be made to the par- 
ty perſonally, or at his dwelling houſe, 426. And if 
entry be not gotten, the execution muſt bear ſix ſe- 


veral knocks, to have been given at the moſt patent 
door or gate, 426. Theſe knocks muſt be audible, 
427. Vide Apprifings. Oyeſſes. Execution of a ſum- 
mons muſt bear delivery of a copy, 682. Executi- 


ons cannot be amended at the bar, 792. 


' EXECUTIVE ACTIONS, 661. 
 EXECUTORS. Who are preferred to the office of ex- 


ecutry, 533- Executors are heirs in mobilibus, 8 24. 
Yet executry is not ſo much a ſucceſſion, as an of- 
| fice, ib. Executors nominate, have only a third of 


deads part, ib. But if they be legatars alſo, they can 


not have both the legacy, and the third of deads 
part, but may take either, 533. Executors-dative 
have no third of deads part, ib. This third of deads 
part is only due to executors nominate, when they 
are ſtrangers, and not to the wife, bairns, or near- 


eſt of kin, when they are executors nominate, ib. 


But if the heir be executor, he is counted a ſtranger 
gquoad the executory, ib. Executors nominate and 


dative, ib. How executors nominate in England, 


are admitted here, 534. The executry is divided, 
with reſpe& had to the time of the defunct's death, 
and not to that of the confirmation, 531. The inte- 
reſt of the neareſt of kin in executry, 531, 532. 


Executors intereſt as to rent of lands for the 


| year, in which the defun& died, 285, 5 34. Execu- 
tors have right to ſtee|lbow-goods, without preju- 
dice to the tenant of his tack of them, 535. The 


E X 


power of co · executors, 535. Aſſignations granted 
by executors, unleſs they attain ſentence or ſatiſ- 
faction before the executors death, do ceaſe, ib. Ex- 


ecutors ad non executa, ib, Executors ad omnia et 


male appretiata, 535, 536. What diligence is requi- 
ſite in executors, 535. How far they are liable 
paſſive, 536. Are liberate upon granting aſſignations 
to creditors, 539. | | 
Executors- creditors, and how far they are liable 
paſſive, 536, 537. How far executors may ſafely 
pay creditors, 537. Executors may without proceſs, 
pay debts acknowledged in the teſtament, ib. Or 
ſuch debts as are privileged, and what theſe are, 


$37, 538, 601. Executers cannot by their own 
oath prove debts againſt defuncts, 539. Executors 


{urviving are not liable for the ſhare of thoſe decealt, 
it they have been diligent as to their own ſhares, ib. 
Executors are liable for all that is in the inventary, 
though they intromit not, ib. Co-executors, how 
far conveenable ſeverally, ib. Cautioners for exe- 
cutors, 145. Eſcheat of executors carries only their 
own intereſt, and not the ſhare of the wife, bairns, 
creditors, and legatars, 431, 578. Relief betwixt 
heirs and executors, 479, 537, 631. The nomina- 
tion of executors is properly a teſtament, 519, 525. 
How an executor's being confirmed, excludes vitious 
intromiſſion, 542. Vide Vitious Intromiſſion. Tetta- 
ment. Bairns part. Deads part. Licence. Quots, 


Relicts part. Uterin. Executors may take credit for 


debts due to themſelves, 539. 


EXEMPTION from courts, c. 678. When obtain- 
ed by action, ib. | | 


EXERCITOR of a ſhip, 120. 


EXHIBITION, 66. Exhibition ad deliberandum, 47 2. 
ad deliberandum aut probandum, 658, 704. Exhibition 


ad deliberandum, how far competent even againſt 
ſtrangers, 659. It is not reſtricted to the annus deli- 
berandi, 659. Exceptions againſt this action, 660. 


Decreets therein not null, though the purſuer's title 


be not proven, 47 2. | | 


EXITUS CURL, to whom they belong, 242. Ex- 
titus et introitus. 249, 296. 5 


EXONERATION by acceptilation, 159. Vide Diſ- 


charge. Exoneration of executors, 539. It proceeds 


upon exhauſtion which is competent either by acti- 


on or exception, ib. The grounds of exhauſtion, 
ib. Exoneration of *curators, 55. Curators muſt 


ſoit exoneration, if the minor will meddle with his 


eſtate againſt their will, ib. 


EXPENCES decerned by the Lords, 566. Expences, 
tho? liquidate of conſent, are modifiable by the 


Lords, 571. 
EXPROMISSION, 145. 
EXPIRING of the legal of appriſings, 571. 
EXTENT old and new, 257, 492, 595. 


EXTORTION. Vide Vis et Metus. Cavſe onerous. 

 Impriſonment. Thoſe from whom teſtimonies are 
extorted by force, are not allowed to be led as wit- 

neſſes in that matter, 191. 5 | 


EXTRACTS of ſaſines, hornings, Ec. how far pro- 


bative, 214. 391: Extracts of hornings are probative 
in declarators of eſcheat, 436. Extracts of regi- 
ſtrate writs, how far they ſatisfy in improbations, 


619. Decreets unwarrantably extracted, may be cal- 


led in without reduction, 553. 


EXTRAJUDICIAL oaths, how far valid, 722. Vide 


Oaths, Extrajudicial confeſnions, 728. 


gX EXTRAORDINARY 


1 
EXTRAORDINARY actions without inrolment, 674. 
EXTRINSIC value of money, 108. 


N 
FACTORS for tutors, exoner not tators, both being 
liable to the pupil, 48. Cautioners for factors in 
campvere, 145. How compenſation is admitted for 
or againſt factors and chamberlains, 162. Arreſtment 
Jaid on in the hands of factors for their conftituents 
debts, 390. Vide Mandates, Factors nominate by the 
Lords, 670, 767. Actions againſt theſe factors upon 

| ſequeſtration, 768. | 


F ACULTY. Difference betwixt a faculty to diſpone, 
and a right of property, 286, 504. Faculty reſerved 
to affect and burden lands, 236. 


FALCIDIA, 454, 518. 
FALSHOOD, 175. It never preſcribes, 370. Nun- 
quam concluditur in falſo, 602. Falſhood in executi- 
ons, 690. Eæceptio ſalſi eſt omnium ultima, 704. Vide 
Improbation. 
Falſe flags in ſhips taken by privateers, 194. 
FALSING of dooms or appeals, 547. > 
FAMILLE ERCISCUND.Z ACTIO, 68. 


FEAR. Vide Vis et Metus. 


FIARS. Who are fiars in proviſions or tailzies of ſams, 


Sc. 500, 501, 502. Vide Phiars. | 


FEES. Their original, 199. Fees proper and impro- 


per, 201. Feuda adinſtar patrimoniorum ſunt redacta, 
456. The moſt proper fees were never pure dona- 


tions, 362. Fees corporeal and incorporeal, 200. 
fees are ffridti juris, 201. | = bo 
Servants fees, how arreſtable, 390. 


FEUDUM ex camera aut -cavena, 282. 


FEUDAL delinquencies. 362. Our cuſtom hath never 
given the vaſial the ſuperiority upon the ſuperior's 
delinquencies, 362. Several caſes and queſtions as to 
feudal delinquencies, 363, 364. 4 
Feudal juriſdiction. Ve Juriſdiftien, 


FEUELLING, a fervitude, 298. 
 FEUS and FEU-HOLDINGS, 222. The annexed 


patrimony of the crown, how it may be feued, ib. 
Feus fall to the ſuperior by not payment of the feu- 


duties for two whole years, 235. The irritancy purge- 


able, 152. Feuing of ward lands, 220, 221. Whe- 


ther it infers recognition, 356, 357. The eldeſt heir- 


portioner falls the ſuperiorities, even though they be 
feu-ſuperiorities, 478. How far feus are effectual a- 


1 poo forfeiture, 439. Feus of feu-farm duties, 222, 


1 deus cum maritagio, 268. 
FICTIO JURIS, 729. Fictio brevis manus, 10g. 
FIDEL O⏑,:i U 518. 


FIDELITY of the vaſſal to his ſuperior, if broken, in 
what caſes it makes the fee to return, 354, 302. 


FILIATION, whence inferred, 735. 


FINIUM REGUNDORUM ACTI, 68. vide Cogni- 


tion of marches, Moleſtation, Perambulation, Pur- 
preſture. | N 


FIRE and SWORD. Letters of fire and ſword, 68 5. 


They warrant all manner of force-by arms, cans 
tent in war, 755. e 


'FR 


FISHING, Clauſe cum piſcationibus explained, 
249. Preſcription of ſalmon-fiſhing, 244. 245. Sab. 
mon- fiſhing is inter regalia, 244. Saturday's flop, 
248. 5 


FISK. vide Poſſeſſon. King. 
FOE MUS nauticum, 137. 
FORCE. Vide Vis et Metas. 


' FORESTS, what, 243. They are inter regalia, ib. 
Their privileges and inconveniencies, 244. 


FORFEITURE. Several cafes anent forfeiture, 364, 
355. It confiſcates without the burden of debts or 
infeftments not confirmed by the King, 439. The 
act of Parliament 1594, which ſeems to import the 

_ contrary explained, ſo as to reach only præterita, and 
to look backward and not forward, 442. It riſes 
not from the nature of the fee, but is a poſitive pe- 


nalty, 440. Forfeiture of theſe who are but mediate 
vaſſals to the King, is burdened with all real rights 


granted by the vaſſal, ib. How far feus are effectual 
againſt 'forfeiture, ib. Forfeiture of an apparent 


heir carries with it all lands to which he might have 


_ "ſucceeded, 441. Forfeiture is only taken away by 
way of grace, and cannot be reduced upon nullities, 
443. Forfeiture, when paſt in Parliament, or in 
oe EO contra perduelles abſente reo, needs 
no decharator, ib. Forfeiture in abſence could only 
be by the Parliament, and not by the juſtices, till 
the year 1669, 440. Nor have the juſtices any 
further power therein, but in caſes of perduellion, ib. 
The ſeverities of forfeiture are now much redreſſed, 
438, 443, 732. ide Back- bond. Confirmation. 
Diſhabilitation. Habitus et reputatus. Quinquennial 
Poſſeſſion. 5 : 


'FORGERY. Vide Falſhood. Improbation. Forged 
charges or inſtructions in bills of ſuſpenſion, 778. 


-FFORIS-FAMILIATION, what it is, 
kinds thereof, 43, 528, 529, 


FORMS of proceſs. vide Order. 


FORREIGN WRITS, how ſltained, 11, 526, 534. 
' FORTALICIES, 242. 243. Turres jinnats not com- 


prehended under fortalices, 243. 1 


FORTHCOMINGS purſued by arrefters. 'Vide Loo- 
ſing of arreſtment. It cannot be purſued (even of 


conſent) till the debt be liquidate and eſtabliſhed by 


decreet againſt the arreſters debtors, 391. Goods 
being arreſted are made forthcoming by rouping them 
to a liquidate price, 392. 
ſortheoming, 393. 


ſion againſt the purſuers debt, may be repeated as 

_ defences againſt the action of forthcoming, 391, 
782, 783. e SHE CT er ye 
FRAUD excepted in all human actions, 65. Fraud is 
not to be inferred againſi judges from dubious caſes, 


545- Future fraud or force, cannot be diicharged, 


155 | 5 10 E | 4 
_ Fraudulent diſpoſitions reducible. vide Bank- 7 
rupts. When fraud is competent by exception and 


when not, 699, 704. How far relevant againſt ſin- 
gular ſucceſſors in feudal-rights, 699. It is relevant in 
perſonal-rights, 700. This limited, ib. An oath ex- 
cludes the exception of fraud and force, &c. unleſs 
the force or fear be ſuch as ſtupifieth, or the error. be 
in ſubftantialibus, 15 1. In what caſes witneſſes are 
admitted to prove fraud, 81, 572, Vide Dolus 
Malus. | 2 


FRUITS, when to be reſtored, 66. Vide Graſs. 
| FRUSTRA 


and the ſeveral 


The effect of decreets of 
Interrogators in forthcomings 
ought to be ſpecial, 394, 713. Reaſons of ſuſpen- 
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FRUSTRA probatur, guod probatum non relevat, an 
antient and fixed rule of proceſs with us, 686, 729. 
Fruſtra petis quod mox es reſtiturus, 160, 651. 


FUGITIVES. The Privy Council and Juſticiary ſu- 


. ſtain no proceſs againſt abſents, but declare them fu- 
gitives, 580, 68 5. Vide Abſents. The effect of be- 
ing denounced fugitives. Vide Denunciation. 


FUNERAL EXPENCES, how far a preferable debt 

upon the executry, 533. | 
FUNGIBLES, what they are? 101, 10). Poſſeſſion 
alone conſtituteth property in fungibles, 181. 


FURIOSITY, 102. Furious perſons cannot teſt, but in 
their lucid intervals, 526. Nor can they be witneſs- 
es, 717. Brieve of tutory to a furious perſon, 574. 
Nor contract, 102. 4 


FURTHCOMING, decreet of, 391. 


GAMES of fortune, and money played thereat, to 
whom it falls, Parl. 1621, cap. 14. | 


GABAL KIND of Kent, 457. 


GENERAL letters of horning, what they are, 745. 


They make no eſcheat to fall, 430. 579, 745. Yet 
caption may follow on them, 430 General letters 
in what caſes they are granted, 579, 745. 


GESTIO PRO H/EREDE. Vide Behaviour. 


GIFTS. Vide Donation. Gifts granted by the King, 


before the caſuality falls, are null, 434. As allo 


| gifts of eſcheat expreſſing no particular horning, ib. 
ifts of eſcheat, not bearing expreſsly goods to be 


acquired, are no further extended than to the goods - 


the rebel had the time of the gift, ib. And though 
that be expreſſed, it is no further extended, than to 
what he ſhould acquire within year and day, ib. 


But gifts by Lords of regality, are valid according to 
their tenor, ib. Gifts of eſcheat in what caſes pre- 


ſumed ſimulate, ib. Gifts of eſcheat and preference 
thereof, 433. Vide Behaviour. Simulation. Gifts 


of baſtardy ſhould bear a proviſo, that no infeftment 


paſs thereon, till declarator, 603. Gifts of recogni- 


tion, diſclamation, or purpreſture, ſhouid bear a pro- 


viſo, that no infeftment ſhould paſs thereon, till de- 
. Clarator, 605. 78 | | 5 


GIVING out of proceſs, Vide Proceſs. 


GLEBES 1 to Miniſters, 224, 225. The pro- 


fits of the glebe falls not within the annat, if there 
be a new intrant, 217. Deſignation of glebes, 225. 


et /eq. All glebes old and new are teind-freed 


639. 


| GOLD. What is borrowed in gold may be repaid in 


filver, unleſs it be otherwiſe contracted, 107. Mines 
and minerals of gold, filver, lead, &c. when they 
belong to the King, 240. | 8 


GRASS and FRUITS on high - ways, 171. 


GRASSUMS and their effects, 328. 


H 


HABILIMENTS and ornaments of the wife's body 


vulgo paraphernalia) fall not under the jus mariti, 


32, 34, 37. Vet if ſhe ſurvive, ſhe hath a ſhare in 


the huſband's, 37. Lide Paraphernalia. | 
HABITATION, a ſervitude, 284. 


H E 


HABITATUS ET REPUTAT US, its effects 
as to inſtruments by Notars depoſed, 209. In ſer- 
vices of heirs, Ic. 726. Habitus et reputatus heri- 
table poſſeſſor, by the ſpace of five years before for- 
feiture, is preſumed to e right præſamptione juris 
et de jure, 440. Vide Quinquennial poſſeſſion. Hol- 
den and repute Clerk, Notar, or Meſſenger, c. 
How it ſuſtains their acts, inſtruments, executions, 
Ce. 711. | | 
HARMLESS and ſkaithleſs, how interpret in contra- 
vention, 756, 757. 


HASP and STAPLE, and entry of heirs thereby, 210, 
488. | | 


HAWKING and Hunting, 249. 


HAZARD. Ejus eft periculum, cujus efl Dominium, 107. 
upon whom the hazard of things depoſitate lies, 122. 
Who bears the hazard of things ſold, 134. In loca- 

tion, the conductor bears the hazard of the quantity 
of the profits, 135. Who bears the hazard of goods, 
oft moram, 152, Who bears the hazard in ſums 
conſigned, 159. The King ordinarly diſpones ple- 
nilſimo jure, but periculo petentis, 204, Whether cu- 


rators may authorize their minors in bargains where 


hazard predomines, 56. | 


HEIRS. Whence it ariſes that heirs are liable for their 


predeceſſors debt, 66. Naturally they are liable 
only in ſo far as they are gainers by the heritage, 66. 
Inſtitution of heirs, 5 19. Heres fiftione juris, oft ea- 
. dem perſona cum defuncio, 151, 457. Heirs of perſons 
interdicted, how far liable for their predeceſſors 


debts, 57, 58. Whether thoſe who are neareſt ap- 


parent heirs at the defunct's death may not then be 
entered, though there may be a nearer in pe? 497, 


498, 499. The heir hath no intereſt in the bairns 


part, unleſs he conſent, that the reſt of the bairns 
come in par? paſſu with him in the heritage, 531. 
Or where there is only one bairn ia familia, who 


will be both heir and executor, ib, Proviſions of 
conqueſt to heirs and bairns, makes the whole chil- 


dren portioners, 503. Heres ſuccedit in unwerſum 
Jus quod defunclus habuit, how to be wunderltood ? 
457. Heirs with us have not beneficium inventarii, 
467. The ſeveral kinds of heirs, 467, 468. The 
order and ſeveral degrees of heirs, 468, 469. Heirs 
of line and of tailzie, 468, Whether heirs of tail- 
zie repreſent the defun& in obligations, contrary to 


the terms of the tailzie, 482. To whom heirs of 


tailzie muſt be ſerved ? 468, 469. Heirs of provi- 
ſion, 468. Heirs-male and of marriage, ib. 
Heirs are underſtood, though not expreſled, unleſs 
the tenor or nature of the deed ſeclude them, 474, 
475. They have right to all rights heritable by de- 


| Heirs of conqueſt their intereſt, 476. Heirs-porti- 
oners their intereſt, 477. Among heirs- portioners 
rights indiviſible fall to the eldeſt, ib. Who alſo 
falls the ſuperiorities, 256, 477. Even though they 
be feu - ſuperiorities, 478. Heirs-male, of tailzie. 
and of proviſion, their intereſts, ib. All heirs are 
liable paſive for their predeceſſors debts, 479. How 
| heirs-portioners are liable? ib. The effect of differ- 
ent proviſions or obligations by the predeceſſor, in 
favours of heirs-portioners, 480, 481. Heirs ſubſti- 
tute in bonds, are not liable to their e 
debts in /olidum, but quoad the value of t 
482, 502. Parricides, or their iſſue, cannot be heirs 


to thoſe whom they have ſlain, 492. Whether oaths 


oblige the ſwearers heirs, 151. Relief betwixt heirs 
and executors, 479, 537, 631. Vide apparent 
Baſtardy Behaviour. Conqueſt. Heirſhip. Haſp 
and Staple. Precept. Recognition. Superior. Ser- 
vice. Tailzie. Subſtitution, Ultimus bares. 


HEIRSHIP 
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ſtination, or which have a feture tract of time after 
the predeceſſor's death; and in many caſes without 
being entered, 475. Heirs of line their intereſt, 1b. 


ele bonds, 


— 5 PII — — — — — . or} een 


H O 


HEIRSHIP moveables belong only to the heir of line, 
477» 506. They may be adjudged upon the heir's 
renouncing, 419. The heir hath right to them with - 
out confirmation, 420. 
476. The heir cannot be prejudged as to them, by 
any deed on death-bed, '475. 
the heirs of prelates, barons, and burgeſſes. 476, 

' 507, They take place only in corporibus not in guan- 
titatibus, 476. 


HERDING of beaſts and cattle, is to be in winter, as 
well as ſummer, 171, 243. 


HEREGELD, what, by, and to whom it is die, 249, 
330. 


HERITABLE and moveable rights, 167, 281, 389, 
Vide Bonds, How rights heritable become move- 
able by requiſition or charge, 168. 
rights whereupon infeftment has not followed, may 
be aſſigned, 201, 205, 262, 263, 385. Sums in he- 
ritable bonds, whereupon no infeftment has follow- 

ed, may be arreſted, 389, 392. And that for ſa- 
tisfying ſums due by heritable bonds, whereupon 
infeftment hath not followed, 389. Competition 
of heri:able rights, can only be diſcuſt by the Lords 


ol Seſſion, 678. Vide Appriſing. Aſſignation. Jus ; 


Mariti. 
HERITAGE deſcends, conqueſt aſcends, 469, 476. 
HERETICKS, how far inhabile witneſſes, 717. | 


Hl. WAYS, 297. Kings-high-way, ib. Purprif- 
on thereon, 361. Vide Ways. 


| HISTORIES how far probative, 712. 


Hol DNS Showing of holdings. 364. Vide Blench. 
Feu. Ward. Burgage. Mortification. 


HOL OGRAPH. Holograph bonds and miſlives, pre- 


ſcribe in twenty years, 377. 


fore the denunciation, not reſpected to annul the 
horning, 430. Holograph teſtaments are valid, 525 
What writs are accounted holograph, 710. In wha, 
Caſcs provative, though not ſubſcribed, ib. | 


HOMOLOGATION, 795 99, 104, 702. 
takes off FCognRion, 359: 


| HORNING The effet of A charge of horning againſt 


a ſuperior, for infefting an appriſer, 219. The te- 
nor of hornings,. 426, Hornings no. ſignet are null, 


ib. Horning uled on the Sabbath is null. 429 How, | 


where, and within what time, hornings wuit be re- 
giſtrate, 428, 429. Horning upon a debt not due, 
or taken away before denunciation is null, 429 But 


the officers of ſtare muſt be here called to prevent : 


colluſion, 429. 5G 
Nu lities azaintt horvings, and how admitted, 426. 
et ſegg. Vide Compenſation. Denunciation. Diligence. 
Holograph. Intimation. Wife. Rebel. Relaxation, 
Virious intromiſſion. 
Summary horning is granted againſt liferenters for 
upholding the liferent houſes, Sc. 631. Atem a- 


gainſt a conſignatar in redemptions to produce the 
| It might alſo be granted againſt 


money, 349, 590. 
. the mediate ſuperior (upon the immediate's diſovey- 


ing precepts on retours) for infefting heirs, 594. 


| Even without any declarator of tinſel againſt the im- 
mediate ſuperior, ib. Sammary horning is granted 


on bills of exchange, 109. 710, 745. Item for the 
charges of commiſſioners to the Parliament. 578, 
745. It might be granted for the penalty of law- 
burrows upon contravention (as the author conceives) 
when Caution is found, 756. It is granted for in- 


tefting appriſers, even afte the debtor's death, 409. 


All heritable 


Holograph writs prove 
not guoad datam, againſt the heir reducing ex capite 
leai, 466. Holograph diſcharges bearing date be- 


How it 


I'M 


Superiors accepting reſignation, will be compelled 
be a ſummary weve to inſeft, 403. 


What they are, 458, 475, HOUSE- MAILS preſcribe in three years, 96 
They belong only to HUNTING and hawking, 249. 3 of deer i is 


inter regaiia, 244+ 


HUSBAND. He is tutor BY curaror to his wife, du- 
Ting her minority, 30. And even after majority, he 
muſt ſtill be cited for his intereſt, in all actions a. 

gainſt her, ib. How far the huſband is liable for 
the wife's debt, after the marriage is diſſolved, 33. 

Huſband and wife, parents and children, are com- 
monly inhabile witneſſes, &c. 717. Inhibition at 
the huſband's inſtance againſt his wife, and the effects 

| thereof, 33. Lide Marriage. Wife, Aliment. Huſ- 
band's power over the 3 in communion durin 
his liege pouſtie, 28, 31. His power upon death- bed, 
+ an | 


HYPOTHECATION. Tacit kypothecaton of the 
fruits and goods for the rent, 128, 129. The ma- 
ſter of the lands may ſummarly ſtop poinding, by 

virtue of his tacite hypothecation, 129. Intio- 
mitters (though by poinding) with the crop, fruits, 
or goods on the ground, are liable by the hy pothe- 
cation, to the maſter for the rent, 128, 640, 641. 
But intromitters by poinding of the ground, are not 

liable, 641. 
derſtood, 640. 
rent. 641. Exceptions againſt them, 641. 

Tacit hypothecation in invectis et illatis for houſe- 
mails, 129, 641. What is meant in this caſe by 
inwecta et illata, 641. 

Hy pothecation in teinds for the ak and 

| ſtipends, 129. No hypothec of the thing ſold for the 
price, 131. Hypothec in a ſhip for the money be- 
_ ſtowed upon the reparation, 120, 129. Hypothee | in 
a ſhip for the ſeamens wages, 129. 


TD tantum Mumu. quod de jure beſſumus, Th. 


IDIOTS cannot contract, 102. Nor teſt, 526. Te- 
nor of the brieve of idiotry. 574. Vide Tutors. 


JEST. What is jetingly _ is not t obligatory, 55 103. 


JEWELS, 401. 


IGNORANCE. . juris non excuſat, OY 555. 


730, 733: Prob: able ignorance, when it excules the 
vaflal in diſclamation and recognition, 361, 363, 


595. Ignorance is preſumed in matters of fact, 733. 


Yer not in our own proper recent facts, 734. 


IMP|GNORATION of bonds or other evidents, 116, 
Vide P gaus. 


IMPORTATION agen a teſtator 8 a Tins how 
far it voids the legacy, 54. | 


IMPO>SIBLE conditions in contraQs, Ec. 103, 236, 
427. Vide Conditions: When they annul the right 
and when not, 236. 15 | 


IMPOTENCY. Vide Marriage. 
IMPRISONMENT. Public and legal impriſonment, 


generally not relevant to- infer extortion, 78. In 
ſome caſcs it may, 701. Wrongous impriſonment, 


19, 701. 


IMPRCBATION of edurchmens rights, 316. be- 
ductions and improbations, 615. The import of the 
ous clauſe in ſummons of; improbation, calling 
or all writs, &c. 617. Who muſt be called in im- 


| Probations, 618. Defences againſt improbation, i ib. 
Direct 


* 


How fruits in this caſe are to be un- 
Actions on hypothecation for the 
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Direct and indirect manner of improbations, 619. 
There is ne formal concluſion of the cauſe in impro- 
bations, 620. Improbation by exception not ad- 
mitted, without confignation of a ſum X money, and 
why, 696, 704. Yet it may be admitted by reply 
without an amand, 704. How: far it ſhould be re- 
ceived by exception againſt writs having paratam ex- 
ecutionem, ib. A writ may be declared improbative, 
when it will not be improven as falſe, 713. Impro- 
bations muſt have the concouiſe of the king's advo- 
cate, 619, Articles approbatory and reprobatory in 
improbations, 620. Exceptis falfi eff omnium ultima, 
704. All exceptions before improbations (if that be 
deligned) muſt be proponed with reſervation of im- 
probation, ib. Certification in improbations, 580, 
733. It is only as to the effect, that ſuch writs may 
have againſt the purſuer's rights, opon which the 

| proceſs proceeds, 580, 616, It can hardly be re- 


called, 586, 615, Even though it is butin abſence, 


616. Yet if writs of importance be recently pro- 
duced, the certification may be recalled, 617. Or 
if any formality by omitted, 617, 685. Pide Abi- 
ding by. | | | | 


IN.ZDIFICATUM ſolo cedit, 183. 
INCIDENT diligences, 658. How far they muſt be 


ſuſtained in the act of itiſcontiſtation, 705. They 


are now by horning and caption, 616. 


INCLOSURES, 248, 249. How marches are regu- 
late in incloſing of ground, 647, 648. . 


INCOMPETENCY. Ve Judges. Competency. 


INCONGRUOUS ations ſhould not be in one libel, 
589. | | | | . 


INCONSISTENCY of as teſtimonies of witneſſes, 


741. Rules for adviſing ſuch teltimonies, ib. 


How incouſiltency in writs is regulated and ad vi- 


led, . 
' INCORPORATIONS, they are not eaſily admitted 


vaſſals, 227. They die not, 151, 224. 227. 287. They 


have no liferent-eſcheat, but the adminiſtrators may 


be denounced, 276. Vide Page 430. Nor do their 
lands fall in ward or non-entry, 224, 257. Promi- 
ſcuous properties of incorporations, 199. | 


INCULPATA TUTELA, 606. 
INDEBITE SOLUTUM moſt be reſtored, 64. Er- 


ceptio indebite ſoluti ſhould not be admitted, unleſs 


inſlanter verified, but reſerved to reduction, 696. 


or at leaſt the excipient ſhould conſign an amand, 
Tab. F 15 


| INDEFINITE PAYMENT. See Payment 
IN DE] NOMINE, &c. why prefixt by notars to their : 


inſtruments, 208. 
— 


Ix Dic IO pontificatis, 208. 


INDIRECT manner of improbation, 619. | 
IND1V ISUM, Excejtio pro indiviſo in removing, Sc. 


337» 045- 


INFANCY deſcribed, 38. 
INFANG-THIEF and. outfang-thief, &c. 206, 241. 
INFEFTMENT what it is, 202. Inſeftments à me till 


confirmation are null, 218, Infeftment upon ap- 
priſings, 219 Infeftments for relief, 218. 339. 
Infeftments granted by thoſe that are not infeft till 
thereafter, 398. Infeſtment for ſecurity of ſume, 
669. How it differs from an infeftment for pay- 


I N 


ment or ſatisfaction of a ſum, 669. Liferent-eſcheat 
excludes infeftments made in cur/u retellionis upon 
voluntary diſpoſitions, unleſs the diſpoſition or oblige- 
ment to infeft were prior to the denunciation, 276. 
Infeftment to an incorporation, 227. : 

The King being ſerved heir in lands when he ſuc- 
ceeds to a ſubject, needs no infe!tment, 252, 

Bounding infeftments, 215. 

Patronage being jus incrpurale, may paſs with- 
out infeftment, 319. Penſions not conſtitute by in- 
feftment, are but aſſignations, 282, unleſs they be 
eccleſiaſtic pentions, ib. How far regalia are carried 
by infeftment, 240. Writ is neceſſary in infeſt- 
ments, 202. Infeftment in what caſes not ſuſtained 
as a title in removings, 334, 335. Setvitudes may 
be conſtitute, either by infeftment, or without it, 
293. The great inconvenience ariſing from ſubal- 
tern infeftments, and how remeidable, 254. Vide 
Baſe Infeftment, Appriſing, Lucrative-ſucceſlor, Con- 
dition, Precept, Recognition. | 


INFORMATIONS, boxes for them, 567, 690. 
INGAGEMENT, 94. 


INGRATITUDE, 69. It makes donations return, 
ib ( Vide Donations) how far it voids legacies, 5 21. 
2 ingratum dixeris, omnia dixer is, 354. 


INHIBITIONS and arreſtments, and the actions there- 
on, 761. Inhibitions extend both ad argquifita et acgui- 
renda, 390, 706. They extend not againſt heirs, 
762. Whether they are null if the executions want 
oyeſſes, 704, 765. Other nul:ities, 765. | | 

Reductions ex capite inhibitionis, 620. Inhibitions 
on conditional obligations, 23, 620, Inhibitions on 
obligations of warrandice, 620. Corroboratione 
after inhibition, how far valid, 620, 766. Inhibiti- 

ons extend not to moveables, 622. Though of old 
they did, 762. Voluntary infeftments granted after 


| Inhibition, are reducible, 667, 768. Even though 


_ preferring a lawful creditor, 667. And even appri- 
ſings alſo, if the debt be poſterior to the execution 
of the inhibition, ib. But neceſfary deeds are not 


reducible, 766. Nor infeftments obtained by legal 


diligence upon debts prior, ib. . 
Whether inhibitions need be execute at all the 
market croſſes of the juriſdictions where the lands 
lie, or only at the market - croſs of the juriſdiction 
where the perſon inhibit dwells? The authors o- 
pinion is only for the laſt, 667, 763, 764. Grounds 
for the contrary opinion anſwered, 764. Inhibition 
is null, if not execute at the croſs of the parties reſi- 
dence, 763, 667. 8 . 
Inhioutions reach only ground- rights by infeft- 
ment, or other equivalent rights, as liferents by 
terce, courteſy, or by reſervation, 701. They reach 
no bonds, though bearing clauſes to infeft, ib. They 


reach the ſuperiors or donatars caſua ties of ſuperi- 


ority. ib. : | | 
The riſe of inhibitions, 761. Their tenor, ib. 
Of old they were not granted of courſe, 762. Inhi- 


bition burdens lands talling under recognition, 359. 


Inhibition reaches to redeemable as well as irre- 
deemable rights, 766. = 


Inhibition by the aſſigny againſt the Cedent, ſup- 


plies not intimation, 383. Inhibition uſed by the 
Cedent is carried to the aſſigny, though not expreſt, 
389. Inbibition upon back bonds, 38 5. Inhibition 
mult be regiſtrate within 40 days after the firſt pu- 
blication, 762, 765. Vide Minute. book. They are 
null if the executions bear not a copy given, Cc. 
765. How inhibition extends to wadſets or redeem- 
able annualrents, 760. 5 | 
Inhibitions though paſſing of courſe, may yet be 
ſtopt upon reaſonable groupd, 766. Refuſed to a 


wife againſt her huſband, ib. Yet ſometimes it is 


granted, and the.reaſon of the difference, ib. Vide 
Page 30, 31. It may be refuſed on an obligement of 
warrandice, unleſs a hazard of diſtreſs be ſhown, 
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766. A propoſal by the Author for remeiding ma- 


licious Inhibitions, 766. : 
Inhibitions at the huſband's inſtance againſt his 
wife, and its effects, 33. 


Inhibition of teinds, 313, 638. They may be exe - 


cute by any perſon, as ſheriff in that part, 313. It 
hath the ſame effect that warning hath as to lands, 


ib. How far it is extended againſt tenants, ib. It 


is not neceſſary for interrupting relocation in vica- 
rage-teinds, 640. 


INJURY, and its ſeveral kinds, 74, 75. 


INNOVATION, what it is, 164. ans wata fite en- 
dente, 387, 578. 85 


INQUESTS of old were uſed in all matters, 199. In 
what caſes they cognoſce perſons heritable poſſeſ- 
ſors of lands whoſe writs are deſtroyed, 202, 732. 
How they are ſummoned for ſerving of heirs, 489. 
Inqueſts are pry witneſſes, and partly Judges, 
489. They may ſerve ex propria ſcientd, ib. 
retours are reduced by a great inqueſt, 494. Brieves 
mutt be ſerved by inqueſts, 577. Yide Quinquennial 
poſſeſſion. | 


INSISTING, Proteſtation for not inſiſting, 609, 679. 
Not competent till after both diets, 609. 
no expences, 680. Action to inſiſt, 60g, 688. It is 
not competent after litiſconteftation, 610. It is not 
competent till proteſtation for not inſiſting be obtain 

ed and extracted, ib, It is competent, though the 


proceſs be ſeen and returned, if the purſuer do not 
inroll, ib. Proteſtations againſt chargers for not in- 


ſiſting in ſuſpenſions, 779. | | 


INSTANCE, what it is, and how it differs from an 
action, c. 578. e . 


INSTANTER verified: Reaſons of advocat ion muſt 

be inſtanter verified, 69 1. and reaſons of ſuſpenſion, 
785. Vide Suſpenſions: but a ſuſpender needs not in- 

ſtantly verify his reply or triply, 786. Exceptio inde- 
bite ſoluti ſhould be inſtanter verified, or elſe not ad- 
mitted without an amand, 696. | 


INSTIT ORS, 120. | 2774 


INSTITUTION of miniſters, 315, Vide Act, Preſen- 


tation, Inſtitution of Heirs, 519. 


INSTRUMENTS. Inſtruments of Saſine their origi- 
nal, 208. Their tenor, 207, | 
Inſtrument of conſignation, how far it proves a- 
gainſt the conſignatar, 590. It proves not againſt 
1 | | 
In dei nomine, why prefixt to inſtruments, 208. 
How inſtruments of a party's going to kirk or mar- 
| ket mult be conceived, 463. : 


INSURANCE, 102. 


| INTERDICTIONS, 56, 668. Interdictors are only 


liable for their fraud and fault in conſenting, not for 
intromiſſious or omiſſions, 55. Interdictions judicial 
at the inſtance of the party or his friends, 56, 621. 
Interdictions by the Lords ex proprio motu, 56, In- 
terdictions of *E6nſent, ib. A man cannot interdict 
himſelf to bis wife, ib. Interdictions muſt be pu- 
bliſned and regiſtrate, 57. 

Interdictionsextend not to moveables, 57. They 
exclude not perſonal execution, ib. Heirs of perſons 
interdicted, how far favoured by the interdiction, ib. 


Interdictions do not void poſterior obligations, but 


where there is lefion, ib. Inter iction is not com- 
petent by way of exception or ſuſpenſion, ib. It is 
competent by way of reduction and reply, ib. J u- 
dicial interdictions cannot be looſed without the au- 
thority of a judge competent, 57, 58, 621. How 
far voluntary interdictions may be renounced by mu- 
tual conſent, 621. Perſons interdicted may teſt with- 


ow 


It bears 


IN 
out conſent of their interdictors, 526. Reduction 
er capite interdifionis, 620. The falling of the 


guorum of interdictors takes not away the interdicton, 
621. > Bs 


INTEREST, 153. Lide Damage. Parties comparing 
for their intereſt, 627, Intereſts in the cauſe, infers 
inhability to be a witneſs, 717. 


INTERLOCUTORS muſt be figned by the judye, 

568. Interlocutors may always be reviewed upon 
material juſtice, before final ſentence be extracted, 
553. The Ordinary cannot ſtop his own interlocy- 
tors, but within five Sederunt days after his week, 
566. Interlocutors to be ſigned by the Preſident in 
preſence of the Court, 791. Interlocutois upon 
hearings were not given point by point. while cauſes 
were adviſed with ſhut doors, 794. Ought to be gi- 
ven point by point, ib. 5 | 


ib. 


INTERROG AT ORS in matters of truſt, 119. Inter- 

rogators in forthcomings ought to be ſpecial, 393. 
713. Interrogators to witneſſes, 719. To parties, 
722. 5 


INTERRUPTIONS, 372, 373. Interraptions by the 
King as to the Crowi-1ights, how expede, 374. 
From what interruption is inferred, and from what 
not. 373, 374. Inter- uption of the uſe of tervi- 
tudes, how inferred, 612. Execations of ſummonſes 
for interrupting preſcription, can only be by meſten- 
gers, 665. Interruptions muſt be renewed in ſeven 

| years, elſe they preſcribe, 213, 377, 665. Of no 
effect unleſs founded on a valid tittle, 2479. 


 INTIMATION of affignations, 381, 382, 383. Vide 


Blank bonds. How it is to be made, 383. It is 
ſafeſt when made to all the corre? detend!, 384. le- 
hibition againſt the Cedent upon the aſſignation, ſup- 
plies not intimation, 383. Intiration not neceifary 

in rights regiſtrate for publication. 384. Nor to 
merchants orders, ib. Nor to judicial aiſignations 
by appritings, ib. Nor to the legal aſſignation 

Jure mariti by marriage, ib. Nor againſt the Cedent 
or his executors creditors, ib. It is ſafeſt to uſe an 
intimation by inſtrument, 394. Or by charge of 
horning, ib. V:ae Appriſing, Corroboration, Con- 
firmation, Jus Mariti, Merchants. | 

Intimation of bills, 506. 


INTRINSIC value of money, 108. 


INTROMISSION. Intromiſſion by appriſers, 414. 
Vide Appriſing, Vitious Intromiſſion, Wrongous In- 
tromiſſion. 7 | 8 


INTRUSION, 89. How elided, 88. Actions of e- 
jection and intruſion, 649 Intruſion preſcribes in 
three years, 376. 650. The defender muſt find 
caution for violent profits, as in removings, 651. 
Obligement to poſſeſs, expreſs or implied, how far it 
will defend againſt intruſion, 651. | 


INVECTA & ILLATA, 129. Vide Hypothecati- 
on. Iawvecla et illata in Thirlage, its import, 304. 


INVENTARS of pupils eſtates, ide Tutors, Inventary 
of the heritage among the Romans, 521. Executors 

muſt give up inventary on oath, 534. Inventary of 
a man's eſtate, 736. Inventary of the evidents of 
bankrupt: eſtates ſold by roup, 773. Inventary of 
proceſs, 680, Beneficium inventari: not competent of 
old to heirs, 467. Lide Clerk of the Bills 


IRRITANCIRS, Vide Clauſe Irritant. 


ISH of tacks, 3 30. Free iſh and entr ; 3 
. * OF. Wah, 


INTERPRETATION of writs, 714. Rules for 4 
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ITER, 298. 
JUDGE competent in moleſtations, 91. Inferior judges 
not competent to contraventions, 93. Such as have 


been advocates are fitteſt to be judges, 570. Fraud 


ought not to be inferred againſt Judges from dubi- 
ous caſes, 545. Any judge ordinary (or even par- 
ties) may ſeize perſons for public crimes, 749. 
Inqueſts are partly judges and partly witneſſes, 489. 
General ſervices of heirs may be before any judge 
ordinary, 487. But the ſpecial ſervice muſt be be- 
fore the judge where the lands lie, 489. Vide Lords 
of Seflion, Parliament, Suſpicion, Tutors, Nullities. 


JUDGES, are expoſed to the malice of parties by ad- 
viſing with open doors, 772. 958 | 


FUDICIUM poſſeſſorium et petitorium, 585, 625, 627. 


The ground of the diſtinction, 611, 731. The riſe 
of it as to lands, 642. It is competent not only by 
way of defence, but ſometimes (as in removings) to 
purſuers, 646. The privilege of a poſſeſſory judg- 
ment is not competent againſt poinding of the 


0 1 
ground on annuairents, feu- duties, or other real bur- 


dens, 611. Nor againſt actions for teinds, ib. 


| JURATORY CAUTION, 775. Vide Caution. 


JURISDICTION. Feudal juriſdiction, 198. Juriſ- 
diction of ſuperiors, 255. Ve Admiral, Council, 


Courts, Exchequer, Lords of Seſſion, Judges. 
| JUS ron patitur idem tis ſolvi, 65. 


Ju, Sanguinis preſcribes not, 370. | 2 
Jus queſitum tertio, cannot be taken away without 
his conſent, 95. Juri pro ſe introducto cuigue licet re- 
aunci are, 115, 125, 332, 352. 85 1 
Jus juperveni-ns authori accreſcit ſuecęſſori, 259. 


; 330, 397. Jura ecdem modo deſtiluuntur quo conſlitu- 


antur, 402. 
Jus accreſcendi, 522, 523. 
Jus non decreſcendi, 5 23. 


Jus mariti, 169. It falls under ſingle eſcheat, 


431. Vide Bonds, Liferent. It conſiſts in the huſ- 
band's power over the wife's perſon and goods, 28, 
32. An effect whereof is, that he is obliged for her 
debts, 28. Jus mariti in the wife's goods is ſcarce 
avoidable even by paction, 29, 33. It is a legal aſ- 
ſignation preferable to any voluntary right, though 
prior to, if not intimate before the marriage, and it 
needs no intimation, 30, 384. 


Jus ick, its deſeription and diviſion, 2. 


JUSTICE-GENERAL of old had an univerſal juriſ. 
diction, both civil and criminal, 545. Vide Lords of 


Seſſion. 


JUSTICIARY court, its power, 558, 675, The 


jiuſticiary ſuſtains not proceſs againit abſents, but de- 
clares them fugitives, 580, 685. Except in caſes of 
perduellion, 085. SE 


* 2 
It is not neceſſary to the 
courteſy of Scotland, 290. | | 


KEYS. The King's keys in captions, of what import, 


755 


KING. His fifteenth in prizes taken by privateers, 
187, 197. His revocation as to lands not annexed, 
is ineffectual, without reduction be intented intra an- 
nos utiles, bo. King Charles the l's revocation as to 
kirk-lands, and what followed thereon, 321. King's 
revocation as to tailzies of what effect, 469. 

Thirlage to mills of the King's property, how in- 
ſtructed. 607 How the property of lands is eſta- 
bliſhed in the King, 252. PRETTY | 


L A 
The King muſt be ſerved heir, when he ſucceeds 


to any ſubject in lands, 252. But he needs no in- 


feftment upon the retour, ib. He is preferred, as 
to the marriage of his vaſſal, to all ſuperiors, 269, 
The King's right in the prince's lands, when there is 
vo prince, 270. The King's high-way, 297. The 
King 1s preſumed patron jure corone, where the 
right of another patron appeareth not, 318, Pur- 
PO in the King's common muires, 361. Pre- 
cription runs againſt the King, notwithſſandipg the 
act of Parliament, declaring that the negle& of his 
officers ſhall not wrong him, 372. Interruption by 
the King as to the crown rights, 274. The King has 
right to the goods of baſtards dying without lawful 
iſſue, 446. He is a/timus heres, ib. 


King's cauſes, how they may be called without 


going to the roll, 564, 674. In acquiſitions, D. X. 


utitur jure communi, 25 2, 253, The Lords of Seſſion 


judge the point of right in gifts given by the King 
or exchequer, $52. Signatures by the King how 
ſigned, 709. The King's blench-duties may be ex- 
acted, though not demanded within the year, 222. 
Monaſtries being ſupreſt, return to the King jure co- 
ronæ, 3 20. Penſions granted by the King, cannot 
be arrelied, 283, 392. Warrandice granted by the 


King, imports ordinarily but protection by the law, 
664. In what caſes it is effectual, 204, 064. Vide 


Curators, Superiors, Tutors. 

King's unlaw. Such as are not worth it, how re- 
jected Ben being witneſſes, 718. | 
King's peace is aſſurance to all men, 755. 


King's advocate muſt concur in actions of contra- 


vention, 93. But he cannot infiſt alone, ib. His 
concourſe is neceſſary in improbations, 619. He may 
purſue uſurers, without concurrence of the party, 


KIRK-LANDS, 223. Feus of kirk-Jands, ib. Confir- 
mation thereof, ib. Kirk-lands are not retoured, 
and ſo the feu-duty is in place of the retour-duty, 

5 ER King Charles the I. his revocation as to 


kirk lands, and what followed thereon, 321. Vide 
King. | ny 


KIRK-MEN. Vide Improbations. Warrandice. pa- 


tron. How far they may grant penſions out of their 


benefices, 282. Thirlage in milns belonging to 
kirk - men, how inſtructed, 607. | 


KIRKS, Kirks and kirk-yard-dykes, are to be upheld 
and repaired, 200. | | | 
Kicks collegiate, 310. 

Eirks patrimonial and patronate, 314. 
Kirks menſal, 315, 319. TY 
Common kirks, 319. ide Patron. 


KIRK and MARKET, how far ſuſtained againſt death- 


bed, 623, 401, 462. Going to the kirk is not ſuf- 
ficient, unleſs when there is a meeting in it, or in the 
kirk - yard for burial, neither is going to the market 
ſufficient, unleſs a confluence of people be there in 


 maiket-time, 623. Equivalent acts to kirk. and 


maiket, what, and what not, 623, 624. 


 KNAVESHIP. Bannock and lock due, beſide the 


multure, 304. 


KNIGHT-SERVICE in England, 264. 


L 


LABES REALIS. Vide ſpuilzie. Lales realis not ef. 


fectual in tigno jundto, 182. Nor in contexture, ib. 
But it is in theft, 700. 2 — 


LATENT. Latent rights among confident perſons, 83. 
Latent inſufficiency in ware, 81, 104, 130, 7000. 

| Latent or vagrant perſons, or ſuch to whom there 

is not /utus acce//us, how to be cited or charged, 159, 


c80, 681 8. 
88 LAVISH 
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L E 
LAVISH perſons. Fide Interdictions. 


LAW deſcribed, 1. Divine law, 2. Law of nature, o- 
riginal and derivative, 4. Law civil, canon, and feu- 
dal, of what authority in Scotland, 10, 12, Law of 
Scotland regulates the rights of Scot/men lying in 
Scotland, though they die abroad, 11, 526. How 
the law of foreign nations where writs are made, 
regulates the manner of probation with us, 11, 526. 
The caies of firangers are regulate by the law of na- 
tions, 183. | 

Law is a rational diſcipline deducible from prin- 
ciples, 13. et /eqg., The formal and intrinfick object 
of law, is the rights of men, 16, Its outward ob- 

jest are perſons, things, and actions, 17. The au- 
 thor's method of law, ib. 


LAWBURROWS and contravention, 92, 755. The 
author's opinion, that they ſhould not paſs, but upon 
ſome evidence of trouble, 735. The Etymon and 
import of lawburrows, 755. Its tenor, 756. The 
penalty of lawbutrows, 756. It is divided betwixt 
the King and the party, ib It is' ſometimes heighten- 
ed and ſometimes abated, ib. The penalty is ef- 
fectual though caution be not found, ib. Even 
though the party be not denounced, ib. Suſpenſion 
of lawburiows, 757. 7 


LEGACIES, 507, 519. Legacies left to perſons 


named tutors are not due, if they accept not the tu- 


tory, 46. Obiigement to leave a legacy is a lega- 


cy, 523, 525. Legacirs within a 100 . may be 
left by word without wiit, 525. And may be pro- 


ven by wiinetles, 526. This holds though the le- 


gacy be greater, if it be reſtricted to. 100 . ib. 
Uaivertal and ſpecial legacies, ib. The legatar 


hath regularly action only againſt the execotor, ib. 


| Legacies and donations mortis cau/a ſuffer proportion- 
al abatement, if they exceed dead- part, 527. Un- 

leſs the teftator di.charge defalcation as to any le- 
gacy, ib. Whether ſpecial legacies ſuffer ſuch aba e- 


ment, 527, 661. Legacies for pious uie*, 661. 
Legacies of things not in the teſtator's power, 427. 


Res aliena ſcienter legata, ib. Legacy of a heritable 
bond affects deads part of the moveables pro tanto, 

ib. Legacies l-ft feverally, ib. Conditions in le- 
gacies or in fideicomm!/ſis, 521, Threats and impor- 
tunity uſed to the teitator, how far it voids the lega- 
cy, 54. How far ingrititude voids a legacy, 521. 

. Vide Executors. Viiious Intromiſſion. Legators trani- 
mit their legacy ip/o jure, 531. 


LEGAL in appriſings, 413. It is counted from the 
date of the appriſing. and not from that of the al- 


lowance or infeftment, 412. Expiring of the legal, 
571. The legal of appriſings for real debts and de- 

bita fundi, is only ſeven, and not ten years, 634. 

The legal of new ſpecial adjudications expires in five 
years, 370, 591, 074. : | 


LEGITIMATION. It is mainly a power to teſt prant- 


ed by the King. to a baſtard dying without lawful 


children, 449. Yide Baltardy, 
LEGITIME. ide Bairns part. 2755 
LESSON. Vide Curators, Interdiction, Minors, Re- 


ſtitution. 


LET TF RS. Letters of credit, 100. 
Letters for intromiſſion with eſcheat goods are in 
deſuetude, 430. | 3 


Letters of poſſeſũon on decreets of removing, 740. 


They are competent not only on decieets of remo- 

ving, but wherever parties are decerned to be put in 

poſleſſion, 753- The Author's opinion that the 

days of law need not be waited for exccuting theſe 

letters, 753- Their tenor, ib. The form of exe- 
cuting them, ib. 


Letters for charging perſons to enter themſelves 


LI 


in ſuch a priſon, 755. Sometimes under the pain 


of tieaſon, ib. 

Letters of fire and ſword, 75 5. 

Letters of four forms, 411, 744. Letters of marque, 
186, 404. | 


LEX RHODIA de jactu, 72. Vide Wreck. ö 


LIBERATORIUM (PACTUM) in ſuch no locus pæni. 


tentie, 97. Ws 


LIBERTY, what, 17. Our libe: ty is not abſolute, 18. 


It gives us power over. our, perſons, but not over 
our lives or members, ib, Liberty is preſumed in 
oppoſition to ſlavery, 730. Or to any ſcrvitude or 
nexus realis, 731 | 


Charges to ict at liberty, 625, 774, 781. 
LICENCE to purſue before confirmation, 5 34+ 
LIEGE POUSTIE, 446, 460. Declarator of lire: 
pouſtie, 623, Teſtaments tho' made in liege fouſtre, 
can convey no heritable right, 466, 524. Vide 
ballaidy. Death- bed. 1 

LIFE is preſumed, 733. 


LIFERENTS, 283. They muſt be /alva rei ſulſſantid. 


284. Liferenters, conjunct-fiars, &c, muſt find 


Caution to leave the lands in as good cale as they 
found them, 285. Horning is competent ſummar- 
ly for that effect, 631 Ho liferents are afſiguable, 
285, 385, 400, 431. What terms belong to lite- 


renters and their executors, 285. Liferents of perſons | 


forfeited fall to the King, 274, 598. Liferents aſ- 
ſigned, fall under tie aſſigny's fingle eſcheat, 385. 
Alto wives liferents, ſo tar as the huſband hath right 
jure mariti, fall under his ſingle eſcheat, 385, 431. 


Differences betwixt conjunct-ees and liferenis, 286. 
In conjunct-fees to huſband and wife, the wife's 
part is generally interpret but a liferent, 286, 501, 


502. Jide Aliment, Aſſignauon. In What caſes 


liferenters are liable for repairing of miniſters manſcs, 


291. Tacks by liferenters, 326. 


LIFERENT ESCHEAT. Its riſe, 276, 598. Lite- 
rent eſcheats befalling to ſuperiors, how they came 
under the ſuperior's tingle eicheat, 431. It is not 


merely penal, 436, 437. It riies not from the na- 


ture of the fee, but from law and cu om, 437, 598. 
By it the fee falls in the ſuperior's hand, as it was in 
the vaſial's, 437, 598. And affected with all real 
burdens fxcd by the vaſſal upon it, 203, 276, 437, 
599. It excludes infeftment made in curſu rebellionis 
upon voluntary ditpofitions, unleſs the diſſ oſition or 
obligement to infeft were prior to the denunciation, 
275. Its effects as io appriſings, 437. What de- 
clarator it requires. Vide Declarator Its tenor 
and exceptions againſt it, 598, 599. To what life- 
rent eſcheat extends, 274. It falls not immediately 
upon denunciation, but. by running of year and day, 
ib. Incorporations have no liferent-eſcheat, but the 
adminiſtrators may be denounced, 276. Liferent-e- 
{cheat of a:nuakents; 278, Tacks are valid agaialt 
the ſetter's Iiferent-eſcheat, 331. Viae Eſcheat. 
Liferents whereon infettment hath not actually fol- 
lowed, fall to the King. and not to the perſon who 
would have bcen ſuperior, 274. Liferent-eſcheat of 
miniſters, 200, 224, 275, eee 


LIQU ID. Liquid debts, how to be underſtood in com- 
penſations, 161. Y:4e Compenſation. Penalties may 
be modified, though under the name of liquidate 


expeyces, 571. Appriſing could only proceed upon 2 
liquid ſums, eſtabliſhed by decreer, 408. But adju- 


dication now proceeds, as well upon illiquid, as up- 
on liquid ſums, 772 | % 


LIT!GIOSA4 (res) the effect thereof, 276, 386, 389, FE 


399, 393, 394, 409, 410, 431, 432. What diligence 
makes res litigioſa, 85, 86. 
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LITISCONTESTATION is a judicial contract and 
tranſaction, 65. 693, 693. There is ſeidom any act 
of litiſconteſtation in reduction and improbation, 
but only acts of production, 586, 516. 687. Pro- 
ceis without litiſconteſtation, 686. The import of 
litiſconteſtation in the Roman law, and the import 
of it in ours, 68%, 692. The Ehmon of litiſcon- 
teſtation applied to both, 686, 692, 693. The 
Lords are very cautious in altering acts of litiſcon- 
teſtation, 692, 693. Litiſconteſtation parte non com- 
garente, £93. How and in what caſes litiſ- 
conteftation is made, 693. Exceptio litiſconteſtatæ, 
698. Acts of litiſconteſtation, muſt determine the 
manner of probation, eſpecially in what is to be 
proven by witneſſes, 704. Litiſconteſtation when 
made in ſuſpenſion ? 786. There may in the ſame 
act be ſome ſome points to be proven peremptoriè, the 


relevancy being diſcuſt; and others to be proven 


before anſwer to the relevancy, 687. 


LOCALITY. Pide Stipends. 


LOCATIO CONDUCTIO, 135. 
LOCHS, 246. 
LOCUPLETIOR fattus. Tide Recompence. Minors. 


Locus PENITENTIAE, 9, 328. non datur in padtis 


liberatoriis, 97. 


LORDS. - The Lords of Seſſion, their privilege, au- 


thority and juriſdiction, 91, 187, 362, 544. 549. 
they may advocate criminal actions, and ſuſpend 


criminal ſentences, 187, 241, 551. They only can 


cognoſce of recognitions, ſuch as diſclamation, pur- 
preſture, c. 302. The ſalaries of the Lords of Seſ- 
ſion and other public miniſters are not arreltable, 392. 


Such of the Lords as are abſent from the Sederunts, 
loſe a proportion of their ſalary, 563. The King's 


good mind anent the Lords of Seſſion, 549. Their 


Quorim at pronouncing acts, Cc. 550, 561. It is 


neceſſarly conſequent fiom their office, that they 


muſt interpret the laws, Sc. 550. They are the 


only judges to the validity of infeftments, even of 


the King's property, ib. They are judges in Si- 


moniacal pactions, ib. They only can advocate 
actions, 5;1. Even in caſes where they cannot 
determine the cauſe, 187, 551. The Lords judge 
the point of right, as to gifts by the King's exche- 
quer, Sc. 553. In what caſes the Lords of Seſſion 
may ſuſpend decreets of parliament, 552. They 
cannot reduce their own decreets upon points there- 
in proponed and repelled, 554. Nor upon iniquity, 
558. They may puniſh contempts of their own au- 
thority and malverſations in proceſſes before them, 


674. 675. They are the King's ordinar council 


in matters of law, with that amplitude of juriſ- 
diction, that whatever hath not an ordinar judica- 
ture to determine it, is at their determination, 187. 
675. They are the King's great conſiſtory, 550, 
Competition of heritable rights can only be diſcuſt 
by the Lords of Seſſion, 678. Vide Appeal, De- 
creet, Proteſtation. Officium judicis. | 
Lords of Erection. 320, 321, 638. They are 
patrons, but improperly, 320. Summons at the in- 
ſtance of a Lord of Erection for teinds, 639. 


LOST. Things loſt, 62, 63. Writs loſt or deſiroy- 


ed. Vide Tenor, Cognition. 


LOTS ſometimes uſed where debates cannot be other- 


ways voided, 77, 247, 048, 670. 


LOOSING. Looſing of arreſtment, 390. Arreſt- 
reſtment laid on by virtue of a decreet, cannot be 
looſed, 390. It may be looſed, if the deceeet be 
turned into a libel, ib. Or if the arreſtment be 
laid on after the decreet is ſuſpended, ib. Or if 
laid on for ſecurity of a debt, whereof the term of 


M A 
payment is not come, 390. It may be loved upon 
conſignation, ib. After looſing, the party in whoſe 
hands it was laid, may pay, ib. But if he pay 
not, he muſt make forthcoming, ib. The cau- 
tioner found in the looſing may be purſued for forch- 
coming, ib. Cautio juratoria is not admitted in 
looſing of arreſtments, ib. 

Looſing of Interdiction. See InterdiQions, 


' LUCRATIVE SUCCESSORS, 510. They are li- 


able to all debts contracted before their right, 510, 
This title takes place, though the right expreſs an 
onerous cauſe, unleſs the cauſe be otherways pro- 
ven, 511, In what cafes it is inferred, from dif. 
poſitions in contratis of marriage, ib. It is in- 
ferred from lucrative diſpoſitions of any part of the 
heritage, ib. It is inferred from diſpoſitions made 
to an oye, though not immediate nor apparent 
heir for the time, 512. But not from theſe made to 
brothers, though none then nearer, ib, Whether 
it be ſufficient that the infeftment was after the debt, 
or if the diſpoſition muſt alſo be after it, 513. In 
what cales it takes not place, ib. What remedies 
are competent when this title fails, 512, 


LUCRUM ceſſans et damnum emergens, 75 


LYBEL. © Seer articali tot Bbelli; 626. Defedees con- 


trary to the libel how admitted, ib. Defences ac- 
knowledging the libel, 696. | 


LYES. Dolus bonus muſt be without lying, 700. Ly- 


ing even to enemies not lawful, yoo. 
LYNING and the brieve thereof, 576. 
MACERS. When brieves are advocat and remitted 


to them, 577. Sometimes there are aſſeſſors ap- 


pointed to them, ib. | . 


MAGISTRATES muſt execute captions, 748. The 
meſſenger wich the caption going Veet for hot with 


them, ib. Magiſtrates of burghs are liable to 
more diligence herein than others, ib, What 


magiſtrates are bound to execute captions, ib. 
They become corre: debendi to the creditor by not 


giving due concourſe, 749. Defences there-againſt, 


ib. How far magiſtrates are liable tor the eſcape 


of priſoners, ib. They cannot liberate priſoners 


without warrant from the Lords; even though the 


charge was ſatisfied before incarceration, 781. 


Whether they can let out priſoners in ſickneſs, 749. 


MAILS AND DUTIES preſcribe in five years, 376. 
Actions of mails and duties to whom competent, 
627, 642, 643. Summons for mails and duties, 


629. Exceptions againſt it, ib. 
MAFORATVUS of Spain, 238. 
MATJORI inf minu, 66, 397- 
MALA FIDES, 66. Whence it is inferred, 175, 


367. Evidences cf mala fides, 474. Vide Bona 
fades. Preſcription. 5 


MALE APPRETIATA ad oniſſa, how to be under- 
ſtood, 535, 536. Executors ad omif/a et male ap- 


pretiata, 535, 530. 


MALICE. How it infers inhability to be a witneſs, 
717. | 


MALVERSATION in tutors, 52. Vide Tutors, O- 


verſeers. 5 


MANDATES what, 113. Marte mandatoris, aut man- 
datarii perit mandatum, 96, 114. Some Caſes ex- 
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cepted, 114. General mandates in what caſes they 
cannot warrant, 117, 118. 


MANDATE, irrevocable, does not fall | by the grant- 
er's death, 787. 


MAN-RENT what, 19. It is aboliſhed, ib. 
MANSES and GLEBES, 224. In what caſes life- 
renters are liable for repairing of manſes, 291, Me- 
liorations of miniſters manſes, fall under their fingle 
eſcheat, 431, Reparation of manſes by the heri- 
tors, 291. 


MANUMISSION, 19. 


 MARCH-STONES, 247. vide Cognition. Marches - 


ſer by the vaſial when valid againſt the wardatar, 

266. Purpriſion about marches, 361. Moleſtation 
about marches, 647. The regulating of marches, 
648, March-ſtones ſolemnly ſet. 716. A method 
ſometimes taken to make the witneſſes retain the 
memory thercot, 716, 717. 


MARGINAL additions in writs, 712. 
of them ſhould be mentioned, 713, 


MARRIAGE is conſtitute by a conſenſus de fie. 
either expteſs or tacit, and preſumed, 26. How 
marriage may be proven, 734. Publick ſolemnity 
not eſſential to marriage, 26. Marriage with us is 
preſumed from cohabitation, and being repute man 
and wife, 20, 445, 755 But this is but pra /umptio 
| Juris, and not juris et de jure, 26. Conſenf us uon cbi- 
tus, fatit matrimonium, 26. Yet peitons impotent 
cannot marty, 26, 36, 445, 735. Nor pupils, ni/t 
| maliiia ſuppiet ælatem, 20, 735. And fo capacitas 
cocundi is neceſiar to the conttitution of marriage, 
but not adtualis commixtio, 27. I. hough that be ne- 
ceſſary to conſtitute aſhnity, | 27. Error in jubſian- 


rialibis annuls the conſent in marriage, but not er- 


rors in qualities and circumſtances, 26. Conſent of 
parents neceſlary to marriage, Necefitate præcepli 
Multa impediunt malrimonium 


non vero medii, 27. 
contrahendum, que contractum non dirimunt, 27, 150. 
Marriage within degrees prohibit, is null, 27, 443. 
Diſſolution of marriage by death within year and 
day, 35, 291. Diſſolution or rather declarator of 
the nullity of marriage upon impotency, 36, 444. 
Immunities of wives during marriage from hornings, 
captions, Cc. 37. Conditions in ſegacies prohibit- 
ing marriage, how far ſuſtained, 520 Yide Adul- 
tery, Baſtardy, Divorce, Deſertion, Huſband, 
Wife, Aliment, Separation, Sponſalia, 
marilt, Reverentia, Tacks, | | 


MARRIAGE of vaſſals, c. 267. Whether a mar- 
riage be due, if the heir die unmarried during the 
ward, 271. The author's opinion 1s for the nega- 
tive, 271. Marriage is debitum fundi, 207, 272. 
Marriage of appriſers, 272. 
of marriage, bot. The King dy his prerogative 


carries the marriage of his vatial, from all other ſu- 


periors, 269. Bur if he acquire a {uperiority, it is in 


priwalo patrimonio, ubi utitur jure communi, and ſo 
No mar- 


te excludes not an elder ſuperior, 270. 
riage 1s due, where the heir was marricd in his pre- 
deceſior”s life, ib. Unleſs the marriage hath been 
precipitate, while the predeceſſor was moribundus, 
ib. Vide Avail, Intimation, Sh AP corny 


MARQUE. Letters of Marque, 186, 404. 
MASTER. The condition of maſters and ſervants 


with us, 20. | 
The maſter of a ſhip, who? 120. How far he 


may oblige the ſhip, Cc. 120. 
MELIORATIONS. Vide Manſes, Reparations, 
MENSAL. Kirks, 315, 319. 


MERCHANTS counts preſcribe in three years, 376. 


The number 


Declarator of the avail 


M I 


MERCAT. Things bought in public mercat, 
641. Vide Kirk and mercat. 


Merchants orders need not be intimate, 384. Vd. 

Letters, Bills of Exchange, Frecepts. 
MESSENGERS at arms, why ſo called, 748. They 

are civil, and not military officers, ib. They 


ought not to detain priſoners unneceſſarly, ib. 
Vide Blazon. Wand. 


MET ULS, 78, 701. Mietas qui cadere paſit in virum 
conſtantem, explained, 701. How it i inferred from 
vexation, ib. From wrongous imptiſonment, ib. 
Sometimes from legal impriſonment, 702. From 


violence on one's chaſtity, ib. And from other 


iolences, ib. In ſome caſes from threats, ib. 
How far relevant againſt ſingular ſucceſſors, ib. 
Vid Concuſſion. 


MILNS. 
from the multure, 306. 
rying corn out of the thirle, both may be forfeited 
by the cuſtom of ſome places, 87, 305. Milns paſs 
not as part and pertinent, 246. Who may build 
milns within the thirle, 205, A going miln cannot 
be ſummarly demoliſhed, though unwarrantably 
built, 304, 305. Jide Thirlage multures. 


Inſufficiency of milns. when it liberates 


MINES and minerals of gold. ſilver, lead, Se when 


they are inter regalia, 2430 Tenants may not open 
the ground to winn ay Mao coal or 1 8525 


| Clay, 331. 
MINISTERS. 


Their intereſt is teinds and bene- 
fices, 314. Teinds are always liable to minifters 
ſtipends, 129, 312, 316. How far min'ſters are 

| privileged to purſue poſſeſſors of teinds for their ſti- 
pends, 638. Miniſters flipends preſcribe in five 
years, 376. Miniſters may ſubſcribe teſtaments as 
notars, 525, 710. Inſtitution of miniſters, 315. 
ide Manies, Glebes, Preſentation, 
Teinds, Acts of ordination and admiſſion by the 


preſbytery, is in place of preſcntation, collation and 


| ane and ſerves for them als 205: 


MINORS. Vide Tutors and curators. 
appriſings runs not againſt them, 406, 418. Deeds 


done by minors having curators, without their con- 


ſent, are eo z//o null, 43, 54. Minority is counted 
ae momento in momentum, 54. Minor tenetur in quan- 
tum locupletior factus, 54, 59. Minors are liable for 
neceſſary furniture taken on by them, though with- 
out conſent of their curators, 54. Minors may 
teſt without conſent of their curators, 54, 526. Viae 


Tutors, Curators, Preſcription, 3 Re- 


demption. 
Minority ends at twenty-one years of age, 56, 58. 
Minority and leſion. when competent by way of 
of exception, 58. That exception does not ac- 


knowledge the libel, ib. The leſion muſt not be 


ſmall, but enorm, ib. How far perſons are rettored 
avainſt their contracts of marriage made in minority, 
58. Minor non tenetur placitare ſuper hereditate pa- 


terna, explained, with its ſeveral extenſions and li- 
How far it is competent to mi- 


mitations. 60, 61. 
nors againſt minors, 60. How far it is relevant a- 
gainſt production i in reductions, and improbations, 
ib. Reduction on minority and lefion, 622. 
nors have no privilege againſt ſuperiors, 355, 360. 
minors oaths diſcharged, 58. 
runs againſt minors, 369, 371, 

Revocation, Appriſing. 


MINUTE BOOK. The minute-book of the Lords 
decreets, . 

Minute-book of regiſters of ſaſines, Ce. to be 
ſubſcribed by the preſenters of the writs, 668. 
Minute-books appointed by act 17. p. 1693. 790. 

Minutes 


Vide Reliitution, 


If a horſe be found car- 


Stipends, 


The legal i in 


Mi- 


How preſcription 
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the advocates, 791. In whar manner to be made up 
for reports, 801. 


MINUTES. Redification of the clerks minutes, 561, 
566, | | 


MISSIVES. Miſſive letters how far probative, 712. 


MODIFICATION of penalties, 413, 571. They 
may be modified, though under the name of liqui- 
date expences, 571. 


MOLESTATION, 91, 247. Action of moleſtation, 
in what caſes competent, 647. Whether the ſupe- 
rior needs be called therein, 649. Summons of 
moleſtation, ib Exceptions againſt it, ib. Judge 
competent in moleſtation, gi. ide Cognition, 
Marches. 


MONASTRIES, 310. Monaſtries being ſuppreſſed, 


return to the King jure coronæ, 3 20. 


MONEY is the common token and bidroment of ex- 


change, 76, 108, 130. Baſe money, 108. Re- 
payment ©: money, is by the extrinſick value at the 
time, 108. See Fungibles. | 


MoRA. What, 122, 152. Mera in compleating ad- 


judication, 409, 410, 411. 


MORTGAGES, 341. 


 MORTIFICATIONS, 224. They are not ſubject 


to non entry, 257. How far privileged againſt pre- 
ſcription, 371. | CE ions, 
IORTUUS faſit wivam, in England and France, 


MOVEABLE and heritable rights, 167, 281, 283. 


How poſſeſſion preſumes right in moveables — 
Yide Poſſeſſion. Moveables paſs freely to ſingular 
ſucceſſors without any burden, 185. Diſpoſition of 
moveables retenia poſſeſſione, the effect thereof, 82, 
404. Moveables ſold under reverſion, the effect 


thereof, 132. Diſpoſition of moveables, collata in 1 


tempus mertis, 404. 


MOURNIN GS. A wife's mournings after her huſ- 


band's death burdens his executors, and not the 
wife, 29. . | 


MUIRS burdened with the ſervitude of feal and divot, 


Sc. How far they may be plowed, 298. Pur- 


priſion in the King's common muirs, 361. 
MULTIPLE poinding ſhould be raiſed in caſe of ſe- 
veral arreſters, 393. Stile of a ſummons of multiple 
poinding, 61060. | 


_ MULTURES. Outten-town and in-town multures, 


400. Multures preſcribe within five years, 370. 
_ Vide Knaveſhip, Milns, Thirlage. 


MUTUU M, what, 107. Its Etymon, 107. Any 

contract is eaſily changed into mutuum, per fictionem 
brevis manus, 109. | | 

NAUT A, caupones, flabularii, &c. 76, 122, 721. 
Nautæ, c. in this edict, how underſtood, 122. 
Oath in litem is allowed in actions thereon, 123. 


NEGATIVES prove themſelves, 491, 612, 686, 697, 

Ges 6. © > | 5 

NEGOTIORUM GESTORES, 70. Adio di- 
redda & contraria de negotiis geſlis, 71. The dili- 
gence of negotiators, 71. | FT 


NU 


Minutes for reports in preſence, muſt be adjuſted by N EMO preſumitur mails, 730, Nemo debet ex hn 


damno lucrari, 54, 66, 71. 


NEW. Points new come to knowledge, 692, . 
The new coming ſhould not reſt ſimply on the pro- 
ponec's aſſertion, 776. 

New gift. Vide Nowodanius, Noworum inflrumen- 
tor um pretextu non retrattantur ſententiæ, 144. 


NEW TERS. Goods of neuters afliſting enemies, 
how far they become prize, 188. 


NOBILE OFFICIUM. Vide officium judicis. 


NON-ENTRY, 256. It falls when the fee is reſigu- 
ed till infeftment be taken, and how far, 403. 404, 
596. Exceptions againit non entry, as to the re- 
toured duty, 258. Item, As to the full rent, 259, 
Non-entry, ſubſ quent to ward, 260. Its declarator, 
257, 200, 595. Whether decreets therein are 
real againſt the ground, 258. When lands are re- 


deemed from appriſers by the apparent heir; they 


fill in non-entry, till he enter, 414. The full rents 
become due, from the citation in the general de- 
clarator, 596. Exceptions againſt non-entry, 597. 
Non- entry gifted in exchequer, how interpret, 597. 
Whether a vaſlal be liable for non- entry, during the 
annus deliberandi, 594, 596, 598. A vaſſal diſclaim- 
ing in a declarator of non entry, the ſuperior can- 
not make uſe, both of diſclamation and non-entry, 


595. Mortifications are not ſubject to non-entry, | 
257. Nor burgage-holdings, ib. Tacks ſleep, 


during the ward and non-entry of the ſetter, 330. 
Annualrents being in non-entry, their full profits, 
even before the citation, were formerly carried by 


the general declarator, 257. But now only the 


duty in the reddendo is carried before the citation, 


though the full profits may fall after the citation, 


257, 278, 493. 


NOT ARS, or tabellions, 331, 710. How admitted, 
211. Notars may be puniſhed, if they keep not the 
ordinary form, 204, 208. Their original and ute, 
211. Their prothocals, 208, 214. In writs above 
100 lib. Scots, two notars and four witneiles are re- 
quiſite, 710. One notar and two witneſſes ſufficient 
in teſtaments, though of the greateit importance, 
525. In dei nomine, why prefixed to their inſtru- 
ments, 208. Miniſters may ſubſcribe teſtaments as 
notars, 525, 710. In what caſes the inſtcun, gts of 
natars are probative, 710. Notais being required, 
are obliged to give inſtruments, 711. Notoriety of 
notars hands, 713 Notars are fit to be joined with 


meſſengers in poindings, 752. Their ſign and mot- 


to, 208, Vide Attelted doubles, Habitus et re— 
futatus, : 3 | 


NOTORIETY of hand-writs, 713. Probation by no- 
toriety, 720. | F 


N OVATION, See Innovation. 


NOVYODAMNMU&S Fm charters, 206. The effects 
thereof, 205, Vide Confirmation. | | 


NULL 4 ſaſna, nulla terra, 207, 256, 595- 


NULLITIES not always inferred from a prohibition 
of law, 149. How they are inferred, ib. Nul- 
lities in appriſings, 413, 571. Nullitie> in decreets, 
and their effects, 554. Nullities not regarded to open 
a decreet, when there is no defect in the material 
juſtice of the ſentence, 571. Nullities and infor- 
malities in decreets of certification, in improbation, 
may reduce the decreets, 616. Reduction on nul- 
lities not inſtantly verified, 622. Nullities in de- 

creets, Cc. how far cognoſcible by inferior Judges, 

678, Informalities in proceſs do not always make 
| fa ae nullities, 
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nullities, 691; Nullities againſt hornings, and how 
ad muted, 747. | 


NUNCIATIO nowi operis, 305. 


NUNCUPATIVE teſtaments. Yide Teſtaments, 


Nuncapative legacy. See Legacy. 


O | 
OATHS. Oaths promiſſory, 149, 150, 151. They 
are valid, though not made judicially, 150. Oaths 
exclude the exception of vis et metus, 151. As 
alſo that of fraud and circumvention, unleſs the 
force or fear be ſuch as ſtupifieth, or the error be in 


ſubſiantialibus, 151. Whether oaths oblige the 


ſwearer's heiis? 151. | | 
An oath is the end of controverſy, 65, 720. In 
what caſes the cedent*s oath proveth againſt the aſ- 
ſigney, 386. Oaths of parties in whoſe hands ar- 


1ellment is uſed, ſhould be ſpecial in the action of 


forthcoming, 393, 713. Theoath of the tugor good 
againſt the pupil, 50. The oath of the principal; 
good again{t the cautioner, 146. The oath of the 
cebtor, in whoſe hand arreſtment is laid, good 
againſt the cautioner in the looſing of arreſt- 
ment, 146. The oath of the charger ſuſtained a- 


gainſt the donatar of efcheat, 430. The oath of the 
principal, frees alſo the Fautioner, 721, 722. The 
oath of one Correus frees alſo the other, „ | | . 
OFFICES imply a condition reſolutive, upon commit- 
iing faults of importance, 118. Reverſions of offices, 


722. Oath of the wiſe, good againſt the huſband, 
8 2 5 8 | 
In oaths of parties deponing the goods poinded 
to be theirs, and not the parties againſt whom the 
poinding is direct, the meſſenger may oblige them 


to be ſpeci] by pertinent interrogators, 653, 761. 
They are not looked upon as oaths of verity, 653. 


But only as oaths of credulity or calumny, 751. 
Oaths taken at the bar, if plain and clear, are 
inſtanily advited without going to the rol] of con- 
cluded cauſes, 687. And ſometimes as they are 


read and offered by the clerxs without going to that 
roll, 558 An oath may ſometimes be materially 


given though not formaliy, 217. 
Oaths of Verity, in what caſes not admitted, 721, 


722. Oaths of verity may be required, even after 


conclution of the cauſe. 725. Yea even at adviſing, 
740. Piobatin by cath of party, 720. An oath 
of verity hath the force of a tranfattion and final 
jud ment, 55, 722 Extrajudicial oaths of verity, 
722. Oaths cf verity their effect, when referred or 


dceferted by the judge, and not by the party, 722. 


How far partics ate allowed to give in their oaths 
in writ, 723. ; | 
Oaths ot calumny, 723. Fide Advocates. Ca- 
lumny. Difference betwixt the oath of calumny 
and verity, 725. | | 15 
Cath of ſupplement, 732. 
Oachs of credulity, what? 721. 5 
Oath 7» /irem, what, and in what caſes admitted? 


76, 153. 721. It is allowed to creditors in bills of 


exchau.e, 110. lem. upon the edict nautæ, caupo- 
nes, &c. 123 Jn conſtructure, comexture, &c. 182, 
In depofito, 126. In gjections and intruſions, 650. 
In ſpuilzies, 653. . . 

Vide %%, Metus, Sacramenta puberum, Qua- 
lihed. SEA 


' OBEDIENTIAL obligations, 20. Vide Obligations. 
OBJECT of the Law, what? 16. 


OBJECTIONS, what, and how they differ from ex- 5 


ceptions, 698 Thoſe conſiſt in negatives, but ex- 


ceptions are poſitive alledgeances. 698. Objections 
againſt the competency or relevancy of exceptions, 


r plies, duplies, mult all be proponed before the 2d 
vate, 797. | 
Objeciions againſt witneſſes, 716, & /eg. How 


they are to be proben? 719. Perſonal objections, 


150. Not good againſt the heirs, executors, or 
cautioners, 151. | Cs 


OR 


Objections, how diſtinguiſied from exceptions, 
replies, &c. 793. | 


OBLIGATION, What? 16, 20. It is a perſonal 
right, 20. The ſeveral diviſions and diſtinctions of 
obligations. 20, 21. Obligations conditional, 94. 
Whether inhibition thereon be valid, 620. Obliga- 
tions to perſons abſent, infants, idiots, or perlons 
not yet born, are not revocable, 95. Obligations 
in dando, et faciendo, 153, 154. Obligations to pay 
latori præſentium, 381. | 

Where many are obliged i fo/idum, relief is due 
to thoſe who ſatisfy the obligation, 72. 

Obligations arifing from Delinquence, 73. Ob- 
ligations obediential, 20. Obligations conventional, 


93, 94. Obligations and contrafts, how they dif- 


fer? 9 | 
Obligations to grant a right, oft-times equivalent 
to the right itſelf, 293. Particularly as to tacks, 
326. Alto in an obligation to leave a legacy, 525. 
Obligations ceale by contrary conſent, whether by 
declaration, diſcharge, renunciation, or pattum de 
non felendo, 155. Vide Performance, Condition. 


+ 


plained, 63, 179, 180. : 


OCCUPATION. Quod nullius eff fit occupantis, ex- 


OFFERS not accepted, oblige not, 23, 94, 96. 


341. 


OFFICIUM FU DICIS malate et mercenarium, 
570. Offium ordinarium, ib, Nobile Hcium, 


wherein it conſiſts? ib. It is exerced in modify- 
ing exorbitant penalties, 571. And the exorbitant 
advantages of apprifings, Sc. 571. In opening 
decreets upon informalitics, if there be any defect in 
the materia! juſtice of the ſentence, ib. Other 


caſes wherein it ha h been exerced, 571, 572. In 


diſcovering truſts and frauds, 572. It is not com- 
petent to inferior judges, 678. Nor to the ad- 
miral, 5 5 2. 572. It may be more uſed in a#ionibus 
bone fidei, than in thoſe that are Hricti juris, 584. 


OMMISSA et male atpretiata, 536. 


OMISSIONS. A father being adminiſtrator of I 
is not liable for omiſſions, 43. ide Curators, 


OPENING of decreets upon nullities and informali- 
ties, 571. | | 8 


OPEN DOORS ordered to be kept by the Court of 
Seſlon, 793, 790. | | 


| ORDER of diſceſſing proceſſes, 562. Order of dif- | 


cuſſing reductions after production, 799. Order ob- 
ſerved in proponing and diſcuſſing defences, replies, 
duplies, Sc. 795, 796, 797. 1 


ORDINAR actions, 569. 
ORDINAR Lord in the outer houſe, may ſometimes 


refuſe to give the Lords aniwer, even though an 
amand be offered, which hinders not the party to 
apply by bill, 561. He cannot adviſe probation on 
acts of litiſconteſtation, or acts before anſwer, 568, 
696. Yet if writs be produced, that have no con- 
tingency with the matter, he may rejc& them, and 
circumduce the term, 697, 738, 739. Nor can he 
adviſe the teſtimonies of witneſſes, though bearing 
nothing but ai norunt, 739. | 


hear parties at the fide-bar, as to the paſſing of ſuſ- 
penſions, Sc. 562. | | 
Ordinar on the witneſſes, 562, 719. 
The laſt week's Ordinar ſhould come to the 
bench, and not to the ſide- bar the ſubſequent week 
| = In 
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Ordinar on the bills, 561. He may at any time 
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in the mornings, 695. He cannot ſtop his own 
interlocutors, but within five Sederunt days after his 
week, 566. Vide Adviſing, Oaths. 1 
Ordinaries appointed for preparing concluded 
cauſes, 790. a | 


ORDINATION. AR of oreination and admiſſion 
by the preſbytery, is in place of preſentation, colla- 
tion, and inſtitution, and ſerves for them all, 315. 


OVERSEERS. They may purſue actions for remo- 
ving tutors ſuſpect or malverſing, 52. 


OUT-FANG-THIEF and in-fang-thief, 206, 241. 


| OYESSES muſt be expreſt in executions, Sc. 428, 683. 


P ; 


PACTIONS, what, 95, 399. Pactions and promiſes 


are effectual by our law, 96. Pactum de quota litis, 
how far admitted or rejected by our law, ib. Pa- 
dum legis commiſſoriæ, 127, 589, 613. It was on- 


ly rejected by the civil law in pignoribus, 342. The 


nature of it in wadſets, 342, 613. Vide Clauſe Ir- 
ritant. Pactum de non petendo, 155, 702. Pactum 
Corvinum de hereditate wiventis, is valid with us, 96. 
516, 523. Pactum leoninum, 140. Simoniacal pa- 
Etions, 318, 550. Pact privatorum non derogant ju- 
ri communi, 149, 332. Paclum de retro vendendo, 340. 
Padta liberatoria, 97. | Eh. 


| PAINTING. Vids Pitures. | 


PARAPHERNALIA. The wife has the fole 
power and right therein, 30, 34. How far ſhe may 
contract and bind herſelf as to theſe, 31, 32, 37. 


| | PARENTS are liable for their childrens entertainment 


and furniture, 40. Vide Children. They are con- 
veenable therefore ſuper jure naturæ, 43. Parents in 
neceſſity are to be alimented by their children, 41. 


Both huſband and wife diſowning a child, how far 


it will be held a baſtard, 444, 735. Vide baſtardy. 


Parents and children, huſband and wife, are inha- 


bile witneſſes, 71 7. 


PARICIDEs nor their iſſue can be heirs to the party 


flain, 492. 
PARKING. Vid Incloſures. 


' PARLIAMENT, 199. Ratifications paſt in parlia- | 


ment, 222. How the Lords of Seſſion may ſuſpend 
decreets of parliament. Vide Lords of Seſſion. The 


different ſtyles of acts of parliament wrong not their 


Authority, 549. How proceſs may be raiſed betore 
the parliament in the firlt inſtance, 557. 
Committee of bills in parliament, 558. Domini 
ad querelas, ib. Domini ad articulos, iv. 


, Parliaments cannot exclude either their own, or 
their ſucceſſors full liberty, 560. The Parliament 
Was of old called by brieves, 577. (Whereof ſee 


the tenor, ib.) It is now called by proclamation, 
- ib. The parliament proceeds againſt abſents in mat- 


ters of treaſon, 685. Commiſſioners of parliament _ 


their charges, 579, 745. | 


' PARISHES. Their original and inflitution, 307. 
: PAR 2 c HUS. 2 debentur decime, the parſon 


of the pariſh hath right to the teinds, 310, 638. The 
parſonage teinds belongs to the parſon, and the vi- 
carage to the vicar, 310, 6 38. 
PARSON. . Vide Parochus. 


PART and PERTINENT, 231, 246, 247, 248. 


| PASSES and other documents for ſhips, 188, 194. 


PE 


PASSING from compearance, and the effeds there- 


of, 693, 695, 739, 742. 


PASSIVE TITLES. Vide Behaviour, Lucrative Suc- 


ceſſor, Vitious Intromiſſion. Bonds of proviſion in- 
fer no paſſive title upon the children, though in ſome 
caſes they be reducible by anterior creditors, 511. 
Nor ſubſtitution of heirs in bonds, any further than 
their value, 482, 502. 


PASTURAGE, 248, 299. Preſeription of paſlurage, 


248. 


PATENT doors. Leiters for patent doors, 2:4. The 


Author's opinion, in what caſcs they are competent, 


754.755 


PATER i quem juſſæ nuptiæ demonſtrant, Wanted and 


explained, 444, 445 · Patrem ſequitur ſua proles, 455. 
Paterna paternis, materna maternis, &c. holds not 
with us, 452, 470. Vide Adminiſtrator, Baſtardy. 


PATRIMONIAL and patronate kirks, 31 5. Annext 
patrimony of the crown, how it may be feued, 222. 


PATRONAGE. Patronage of ſervants manumitred, 1. 
Patrons conſent ol be bad to tacks iet by inte- 
rior beneficed perſons, if for longer than three years, 
312. The Author's opinion as to the original of the 
patronage of benefices, &c. 322. Patrons laick 
and eccleſiaſtick, 315. In what caſes patrons might 
retain the rents of the benefices, when vacant, 318. 
The patron hath now only the application of vacant 
ſtipends for pious uſes within the pariſh, 639, By 
the reſcinded act 1649, the right of patronage was 
not taken away, but only the right of preſentation, 
318, Patrons in caſe of neceſſity were to be ali- 
mented out of the benehce, ib. Patronage may paſs 
without infeftment, as being jus mcorperale, 319. 
Eccleſiaſtick patronages belonged only to the bi- 
ſhops, ib. Patronages and offices are pre ſcribable, 
372. The Kiag is preſumed patron jure corcnæ, 
where the right of another appears not, 318. The 
Lords of erection are patrons, but improperly, 320. 
The Author's explanation of the late eſtabliſnment in 
place of patronage, 323. 0 


PAYMENT. Payment made bona fide, 157, 703. Pay- 
ment bona fide by tenants to their old matters, 157, 
703. Several caſes wherein payment hora fide is ſu- 
ſtained, 157, 703. Payment before-hand by tenants, 
Sc. liberates not againſt ſingular ſucceſſors, 157, 
637. Re-payment of money is by the extrinſick va- 
lue at the time, 103. Payment indefintte how ap- 
plied, 158. e e e wSrs 


PECULIUM, 42. 


PENALTIES adjeQed in contracts are liable to modi- 


fication, 104. Though under the name of liquidate 
expences, 571. Penalties in appriſings may be mo- 
dified, if exorbitant, 413, 571. The ordinary quan- 
tity of penalties is the fifth part of the principal, 422. 


PENSIONS muſt be conſtitute by infeftment, otherwiſe 
they are but aſſignations, 282. 
penſions affect the benefice, though they bear no 

infeftment, ib. How far penſions may be granted 

out of benefices, ib. Penſions by ſecular perſons, 
ib. Penſions granted by the King cannot be arrelt- 
ed, 283, 392. X ; | 


' PERAMBULATION and its brieve, 376. Wherein 


proper, 648. Who ate underſtood by beni viri pa- 
triæ therein, 576. LD | | 


PERDUELLION. Vide Forkieare;. It may be judg- 


ed by the juſtices al/ente reo, 685, 742. | 
10 A  PEREMPTOR 


But eccleſiaſtick 


P O. 
PEREMPTOR diets, 562, 563. 


PERFORMANCE of obligations, whether it 3 to 


be at the debtor or creditor's reſidence, 154. Vide 
* Debtor. Performance of obligations mult not be by 
parts, 156. In what caſe the creditor may purſue 
before the term of performance, 152. 


PERMUTATION, 129. 
PERPETUTTIES 1 in England, how evacuate, 236. 


PERSONA STAN DI in judicio, is taken away by 
horning, 747. Yet the party will not be debarred 
from compearance in certifications to be holden as 
confelt, or in reductions and improbations, 439, 


747, 719 


PERSONAL RIGHTS, 16, 20. Perſonal objection. 
See Objection. 


PE TA RI A, turbaria, 249. 


PETITIONS, or BILLS, ought to be given to the 
, Clerks the night before they are moved, 796. Re- 
mitted to the ordinary, not to be inſerted 1 in decreets, 


797 


' PETITORY adions. Why fo called, 625. Petitory 


actions on perſonal rights, ib. Petitory actions on 
infeftments, Sc. 627. Petitory actions for teinds 
or teind- duties, 637. Vide Actions Judicium. 


PHYARS of the year, 280. 


PICTURES. Whether they fallow the tables on which 


they are painted, or the tables them, 183. 


 PIGNUS, 126. The habile way to affect pledges, is 


by the legal diligence of poinding, 101, 127. Or 
the creditor may aſſign his debt, and cauſe arreſt 
the pledge in his hand, and parſue forthcoming, 
127. Feudal pledges, 339. Pignora prætoria, 340. 
Avrixpnois in pledges, 126. Vide Reſtitution. 3 
a ſpecies of mandate, 101, 


PIRATES. Vide Reſlitution. 


3 AT 10. Clauſe cum fan. i 244 
Vide: Fiſhing. | 


PIT AND GALLOWS, 241. 
PLAYING at Games. Vide Games. 
| PLEA. How a plea differs from an Ales 578, 


Pieas bought by Members of the college of ju- 
ſtice, 96, 131, 149. Pleas here, are depending a ac- 


tions, called and not decerned, 578. 


5 PLEDGE. Vide Pignus. 


PLOUGH-GRAITH. Vide Poindlog; What i is un- 
derſtood to be plough-time, 753. 


PL US valet quod agitur, 2 quod ſimulats aneh, 
FRY TL, 


POLICY regarded in niche the teri of for- 


reigners as prize, 188. It is to be regarded in the 
preſerving of buildings, 182. Policy or bailding, 


Sc. made by the tenant i prædiis ruſticts, in what 
caſes looked on as freely done, 137. Planting and 


policy in feu-lands, 222. 


PORTIONERS. Vide Heirs. 


PORTS and havens, and induſtrial roads not common, 


170. Ports and their cuſtoms, 170, 241. 


PO 


| POSSESSION. Poſſefion deſcribed, 173. It is a END 
title in ſpulzies, 87. Poſſeſſion animo et corpore, go. It 
preſumes right in moveables, 87, 184. 368, 400, 626, 
053, 731. The ſeveral kinds of poſſeſſion, 172. It 
may be continued, but not recovered by violence, 
173. To what right it is aſcribable, 177, It makes a 
right ſeveral from property, 171, 731. Wherein 
that right conſiſts, 174. How far poſſeſſion is pre- 
ſumed to be lawful, 731. Pro prfjefſore habetur, qui 


dolo arfrit poſſidere, 66, 644. Poſſeſſion ſymbolicat, ; 


172. Tt is ſometimes fo neceſlary, that it cannot be 
ſupplied even by real poſſeſſion, 400. Poſſeſſion by 
reſervation, 173. Poſſeſſion is eleven points of the 
law, 177. And better than an ill charter. 
Pofiefjor decennalis et triennalis (or a thirteen years 
ſſeſſor) non tenetur docere de titulo etiam in cauſa 
falſi, 176, 315, 638. Unleſs there be another title 
proven, 316. Thirteen years poſſeſſion not ſuſtain- 
ed as a ſufficient title for vicarage, 308. How it 
holds in reductions and improbations, 315. 
Triennalis pacificus poſſeſſor beneficti eft inde fecurns, 
177. Poſſeſſion 10 years before the reformation or 
zo ſince, imports a right, 176. Poſſeſſor cannot in- 
vert his poſſeſſion, 177, 337. 349. 
Quinquennial poſſeſſion by perſons forfeited, and 


how far it gives right to the tiſk, 177, 440, 7 732. It 


is now much abrogate, 732. 


In what caſes appriſers muſt poſſeſs, and how they 


are countable, 415 Yide Appriſing. Tack. 


Warning is not needful againſt violent or elande- 


ſtine poſſeſſors, 646. Yet they cannot be diſpoſſeſſed 
but by order of law, 649. 


Cognoſcing of heritable poſſeſſors, whoſe writs are _ 


_ deſtroyed, 202, 732. 


Poſſeſſory aQtions, 642. PFide Actions, Fudicium, ; 
Poſſeſſion of a whole retained by exercmg poſ- 


ſeſſory acts upon a part, 172, 217. Huſband's poſ- 
ſeſſion the wife's poſſeſſion, 217. Poſſeſſion of prin- 
cipal lands, infers poſſeſſion of warrandice lands, 


* 


217; Ma Judgment. See Judicium poſſe N. 
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POST ERIORA derogant privribu, 742. 


- POINDING. Poinding of plough-graith i in nd >» 


time, Sc. 88, 653. What is underſtood to be 
plough-time, 753. 


Poinding of horſe, &c. found i in the Gait, 89, 


171. 
/Feindlng | is not ſtopped by arreſtmont,: 391. How 
far poinding defends againſt ſpuilzie, 88, 65 3. Poind- 
ing of old was by the Views of diſtreſs, 750. oind- 
ing is the habile way to affect pledges, 127. | 
Poindings of tenants goods for- their Lords debts, 
how far it holds, 405, 631, 750. They may be 
poinded for their terms mail currente termino, 035. 
Vid Hypothecation, Reddendb. | 
If any offer to depone, that the goods poinded 
are his, and not the parties againſt whom the poind - 
ing is direct, the officer may uſe ſpecial e 


tors, 65 3, 750. 


Poinding perſonal and real, 750. None can uſe 
hn pe poinding without a preceeding charge, 751. 
xcept heritors are maſters of their rents, and ſupe- 
riors for their feu duties, ib. But even theſe muſt 
| wait the days of law, ib. The order of maſters 
poinding their tenants, 1b. 


ground, and thercafrter at the croſs, 751 And muſt 

be offered to the debtor, upon payment of the ſums 

to which they are priſed. 752. 

Action of multiple poinding ſhould be raiſed, in 
| caſe of ſeveral arrelters, 2 293. Style of a ſummons 
of double poinding. 610. 

Poindiog of the ground on zonvalrents, 790 633. 
Appriſing for the ſtock, is not properly a poinding 
of the ground, 633 The order of poinding the 
ground by ſeveral annualrenters, 281. 


Poinding of the ground for non-entry duties, 596, 


Goods poinded muſt be .priſed by priſers on the 


What goods 
may be poinding by virtue thereof 278, 279 


633 


PR 


633. For feu-duties, 633. For the avails of mar- 
riage after declarator, ib. Poinding of the ground 
is a petitory action, 631. How poinding of the 
ground muſt proceed, fince appriſings were taken a- 
way, 634, 671, 768, 769. Summons for poinding 


the ground, 635. Exceptions againſt it, ib. De- 


creet of poinding the ground, is effectual againſt all 
fingular ſucceſſors, — transferring, 637. The 
rents ſhould be proven in actions for poinding the 

Ground, 636. Poinding of the ground requires no 
preceeding charge, 636, 750. Yet the days of Jaw 
muſt be waited, 750. Yide Appriſing, Annual- 
rents. | 


 PRACEPTIO Hereditatis 476, 479, 510. 


PRAPOSITA Negotiis, 31, 33. 


PRACTICE and cuſtom founded on the deciſions of 
the Lords of Seſſion, 12. Vide Cuſtom. 


PREBENDARIES, 310. Their falls, firſt, and ſe- 

cond, & Go ib, OR | 
PRECARIUM. How it differs from other commodata, 
112. 113, 1 8 5 FE 


PRECEPTS of poinding on decreets of inferior courts, 


744 | : i 
Precepts of removing on decreets of removing, 


| 744+ R ; | 
Precepts not being among merchants or in re mer- 


catorid, and their effects, 111. How they differ 


from other mandates, 113. 
Precepts of warning, 333. | TO 
Precept of clare conjiat and entry of heirs thereby, 
203, 488. It is not ſufficient againſt ſingular ſucceſ- 
ſors, to inſtruct the predeceſſors rights, 204, 335. 
Nor againſt any, who upon a colourable title, deny 
the granter to be true ſuperior, or the receiver to 
be true heir, 488. But it is ſufficient to inter a paſ- 


five title, ib How far it excludes recognition, 359. 


Is not an active title, 488. . | 
Precepts of clare conflat fall by the vaſſal's death 
before infefiment, 787. . 
Precepts for infeftment upon retours, 754. In 
lands holden of the king, they are direct to the 
ſheriff, or bailie of regality where the lands lie, 495. 
And if he obey not, the Lords will ordain precepts 
to be direct to any other, as ſheriff in that part, ib. 


In lands beld of ſubjects, precepts are direc againſt 


the ſuperior upon retours, ib. Vide Suſpenſion. 


' PREFERENCE. vide Competition, Priority. 
'PRELACIES were thoſe who had chapters and con- 


vents, 310. Vide Biſhops. 


' PREMONITION to receive money for redemption of 
 PRIORS, 310, 638. 


appriſings, 345, 587. For wadſets, 346, 587. 
PREPOSITORS, 120. 


PRESCRIPTION, 734. What it is, 366. It is rec - 


koned de momento in momentum, et ex lempore continuo, 
369. Preſcription of 4o years, 213. Of ſervitudes, 
294. Of ways, 297. Of ſpailzies, 8g. Ol intru- 
fions, ib. Of removings, 336. Requiſites of pre- 
ſcription, 367 A colourable title requiſite in pre- 
ſcriptions, 368. How it runs againſt minors, 368, 
370. To what negative preſcription is extended, 
368. To what poſitive preſcription is extended, 


371, 372. It is not extended againſt the right 


of ſuperiority, 356, 358. Preference of infeftments 


ſinee the act of preſctiption amo 1617, page C65. 
Whether preſcription runs for tenants againſt their 
m ſters, 372 In our long preſcription, bona fides 


is not requiſite, 371. Centra non walentem agerg non 
currit preeſcriptio, 374. Teinds how far they pre- 


ſeribe, 372. Preſcription bath a two-fold confider- 


PR 


ation, 699. Preſcription of interruptions runs in 
ſeven years, if they be not renewed in that time, 
665. Miniſters ſtipends preſcribe in five years, 376. 
Perſeription of paſturage, 248, Patronages and of- 
fices are preſcrivable, 372. Warnings preſcribe in 
three years, 376. Summons of error againſt the in- 
ueſt in retours, preſcribes in three years, but not 
till after twenty, in fo far as concerns the annulling 
of the retour, 495 Spuilzie preſcribes in three years, 
yet not as to reſtitution, 89, 652, 653. Holograph 
bonds and miſſives preſcribe in twenty years, 377. 
Houſe-mails preſcribe in three years, 376. Vide 
Bona Fides, King, . Interruption, Y 


PRESENTATION of ſecond minifters, to whom it did 


belong, 314, 315. What preſentation was, 315. It 
is ſufficient without collation, and inſtitution in be- 
nefices without cure, 315. Preſentations to whom 
they were to be direct, 318. And within what time, 


ib. They are now aboliſhed with patronage, 323. 


Vide Ordination. 


Preſentation of donators of forfeiture, c. By 


the King to a ſubjeQ-ſuperior, 255. 


he bbc by tenants, are interpret gratuitous, 332, 
330. . 5 : 


PRESUMPTIONS, 728. Præſumptio judicis, 729. 
Præſumptio juris, ib. How they are ſaid transferre 
onus probandi, 729, 730. Præſumptio juris et de jure, 
729. Preſumptions general and ſpecial, 730. Se- 

veral general preſumptions enumerate and explain- 
_ ib. Preſumptions inferring bonam et malam fidem, 
3 A ; | : 


PREVENTION in juriſdiction, 241. 


PREVENTO, ſammons of prevento termino in ſuſpen- 
ſions, 783. 8 1 


PRIMOGENITURE, 456. It takes no place in 


moveables, 524. 


PRIMUS agus judicii eft judicis approbatorins, 677, 688. 


PRINCE, Vids King. 
PRINCIPALS and acceſſories in delinquence, 76. 


PRINTING and writing, whether they follow the pa- 
per, or the paper them, 183. Viade Picture. 


PRIORITY of time, not regarded in perſonal rights, 
but the priority of diligence, 394, 661. Exceptions 


as to ſome privileged debts, 661. But in infeft- 


ments it is otherwiſe ; for there, prior tempore potior 
jure, 662. This priority is counted to the latitude 
of a few hours, ib. The reaſon of this preference 


upon priority, 663. Limitations of this rule, ib. 


PRIVATE KNOWLEDGE of prior incompleat rights, 
133, 4 he 
PRIVATEERS, 180. Vid King. 


PRIVILEGES and juriſdiction of the Lords of Seſ- 

ſion, 91, 187, 362, 5 49. | | | 

Privileged debts may be paid' by the executor 

at any time without proceſs, and what theſe are, 
661, 537, 538. | 


-.. Privileged ſummonſes, 581. 


Privileges of the college of juſtice. Vide. College | 


of juſtice, 


PROBATION, Probation upon adds of /iti/contef/ation 
or acts before anſwer, is only adviſed by the Lords 
in preſentia, 568, And cannot be adviſed by the 
ordinary, 697. Yet if writs be produced that have 


no 
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no contincency with the matter, he may reje& them 
and circumduce the term, 697, 738. Probatis ex- 
tremis praſumuntur media, 403, 5 734. Probati- 
on by writ, 708. Points probable prout de jure, im- 

orts to be probable by writ, oath, or witneſles, 
ib. The order of theſe ways of probation, 709. 

Probation by witneſies, 715. Every thing will not 
make ſufficient probation, that makes faith to the 
judge, ib. Probation by oath of party, 720. Se- 
miplena probatio, 722, 730. Probation extraordi- 
nary, 726, Probation artificial and inartificial, jb. 

Probation by armani ib. Probation by confefi- 
on, ib. 


PROCESS, What a proceſs is, and how it differs 
from an aftion, Sc. 578, 679. Preliminaries of 
proceſs, 679. Giving out, ſeeing, and returning of 

| proceſs, 680. Inventary of proceſs, ib. Inrolling 
of proceſs. 681. Proceſs without /:t:/conteftarion, 686. 


| Proceſs till ſentence of /7i/conteflation, 69 1. In what 


cales proceſs is not admitted againſt abſchts. 


Vide 
Abſents, Certification. | 


PROCLAMATION of brieves, hs 


 PROCURATORS before inferior e courts 1 4 an ex- 
preſs mandate, 116, 


| FROCURATORIES and precepts, tho! wrevoceble 
mandites, yet fell by the granter cr receiver's death, 
til act 35. p. 1693. 787. 


PRODIGALS, 621. See Iaterdigtion. 


PRODITIO him. Vide Witneſſes. 


PRODUCTION. Terms of pro Jodion i in edi 
and improbations, 616. Adts of production there- 
on, ib. How far partial productions may es, 
618. | 


PROPANE perſons how far inhabile e 717. 
PROF ITS. vidi Violent prof ts. 


PROMISES, 95. A not implied as à condi- 
Promiſes how 


tion in the being of a promiſe, ib. 
Powe, ib. Vide ren Witneſſes. 


PROMUTUUM, 64. Promutuum fer indebitum, 108. 


PROPERTY implies an cbligation of commerce and 


exchange in caſe of peceſſi y, 104, 130. 170 Pro- 
peity and community, how they agree and diiter, 

178. How property is conſtitute, | b. Diipoſitions + 
of property carry virtual. y ali lefler rights, 396, 397+ 
Declarators of property, 586. 


PROPINQUITY of blood, how proven in ſervices of 
| heirs, 491, 492- | 


pROPONED and REPELLED, what it 17 . 
| RWUERELA . teftamenti, 517, 518. 


Such points can be no ground to alter decrects, 554, 
775. Vide Decreets, Lords. 


 PROROGATION. Prorogation of PI of delete, 
_ what and for what reaſon, 309, 558, 639. 
Prorogaring of juriſdiction, 677, 689. 


PROSPECT, a ſervitude, og 


1 PROTESTATIONS for not acceptance, or not pay- 


ment on bills of exchange, 109. They may be 
made at the parties dwelling-houſe, even after his 
death, ib. 


Proteſlation and ſummons for not infitiog, 580. 


Vide Remit, Infiſting, Suſpenſion. 


Proteſtation for remeid of law, how admitted, 


555. et ſeg, It is competent againſt the ſentences of 
other ſupreme courts, as well as againk theſe of the 


PURPRISION, how incurred, 361. 


av 


Lords of Seflion, 586, 560. It is an extraordinary 
remeid, and therefore not to be uſed guamdiu competit 
remedium crdinarium, 557. It is moſt proper, when 
the Lords exceed the authority committed to them, 
556, 557. It ſtops not procedure, 559. In what 
cafes not to be uſed, ib. 


PROTOCOLS their uſe, 214. 
PRO-TUTORS and pro-curators. Viae Tutors. 


PROVOSTRIES, 310, 638. 


PROVISIONS. Vide Bonds of Frovidion Clauſes, 
Heirs. Children, Deathbed. 
Proviſio hominis non tollit provifionem legis, 522, 
PRICE. Prætium affetionis, 76. Vide Oath in litem. 


PRIZE-SHIPS, 180, 187. et ſeg. Vide Admiral, 

King, Neuters, Enemie:, Reprifals. 

PUBLICATION of the teflimonies of witneſſes, and 
oaths of parties, 508, 569, 719, 723, 739, 740. 


PUBLICK BURDENS, 292. When debita fundi, and 
when but debita fruftuum, ib. Annualrents not 

being for ſecurity of a ſtock, are liable proportional- 
1y to publick burdens, 281. 


PUNISHMENTS, 73, 74. Mitiores er nobis fom- 


per placuere, 362. 
PUPILS, 


women at twelve, 51, 52, 102. Vide Tutors, Pu- 


pils are reſtored againſt the alienation of their lands 


to their lefion ; tho' a decreet of a judge be inter- 
poſed, 50. Who hath the cuſtody of the pupil, 48, 
49 . © 5 
Purpriſion on 
the King's common muirs, ib. Purpriſion about 
marches, 362. Purpriſion upon public rivers and 
highways, ib. It can only be purſued be fore the 


Lords, ib. Declatators of recognition, diſclama- 
tion, and purpreſture, 605. Vide Lords, Marches. 


QUADRIENNIUM utile, 376. 
QUALIFIED. Qualified oaths, 723. 


{ 


probations. 618. 


Qualities extrinſick and intrinſick. 2 Oaths. i 


Qualities i in renunciations to be heir, 486. 
9UANTI MINORIS bein, 78. 
QUARTERS given by ſoldiers in the feld, 186. 


dum, 479. 


QUERNS. The cuſtom of deſtroying them, and for 


what reaſon, 395. 


QUINQUENNIAL delt don by perſons forfeited pre- 
ſumes their right, 177, 440, 732. How this poſ- 
ſeſuon is to be cognoſced by an inquett. 440. This 
poſſeſſion muſt be peaceable, 442. It is now much 
antiquate, 77. 2 TEE 


92UI approbat non reprobat, as to the ſame individual 
Bo 
Qui ſuum recipit, licet a non 4 non tenetur re- 
huge, 64 30 %%ͤ 
Dui tacet conſentire videtur, 115, 761, dine 
Die eft rei ſuꝛ — et arbiter, 2 
"To % 


Pupillarity « ends in men at fourteen, and i in 


Qualified abiding be lometimes SES in im- 


EM lequitur commadam, eum eliam fequitur i inc ommo- 


n 


n 
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oO feri debet facile præſamitur, 211. | 
Quad fieri nun debet, guandagus fadlum valet, 149, 
8 | | 


348. ws 

Qued inęſſe debet, ineſſt prefumitur, 450, 491, 
uad nullius eft fit occupantiss Vid Occupation. 

uod meum oft, fine me alienum fiere nequit, 18 l.. 


norum of the Lords of Seſſion. Vide in Lords. 
rum of tutors, 43, Of curators, 56. 


QUOTS of teſtaments, 314. 


RANKING of JOE Eve 661. 

PRO RATA. See In ſolidum. 

RATIFICATIONS paſtin parliament, 222, 246, 319. 
RAZING m parchments or her writs, 712. 

KEAL. Real burdens on-lands, 668, 669, 


- Real rights, 165. 


| REASONS of reduQion, 620. et ſeg. Redudctions at 


the- firſt libelling need only general reaſons, as want 
of writer's name, and witneſſes, &c. 61. 
But improbation needs no reaſons at all, but that 
the writs are falſe, &c. 6r6. : | 
| Reaſons of ſuſpenſion. Vide Suſpenſions, 


REBEL, a term too rough far perſons denounced for 
civil debts, 426. They have not perſonam flandi in 


Julicio, ib. This is limited, 430. ide Eſcheat, 
Horning. 8 


| RECOGNITION, 354. It is not inferred by ſimple 
contract, or diſpoſition, without ſaſine, 355. It is 
not excluded by the ſuperior's granting the fee to his 


vaſſal, his heirs or aſſignies whatſomever, 359. 
How far recognition excludes inſeftments, tacks and 
ſervitudes granted by the vaſſal, ib. Recognition 


is inferred from the nature of the holding, A : 


not expreſt, 354 When probable ignorance excules 


the vailal in diſclamation and recognition, 357, 360. 
363, 595. Whether tecagnition- may be by infeft- 
ment 4 ME, 355. Whether it be incurred by deeds 


in minority, or on deathbed, ib. Or by ſub-feuing, 


356. Recognition is only in lands clearly ward, 
ſimple or taxt, 357. And that only if the major 


part be alienate, 358, 359. Whence this is infer- 


red. 358. But alienations to the vaſlals apparent 


heir infers it not, ib. What alienations infer it, 
355. Recognition whether incurred by alienation 
under condition that the ſuperior conſent, 358. In 
recognĩtions hO muſt be cited, and who may com- 
pear, 360. The title in recognitions, ib. Inhibi- 
tion burdens lands falling under recognition, 359. 


Declarator of recognition, diſclamation, and pur- 


preſture. 605. How far a gift of recognition 


whereon infeftment hath followed, is effectual 


without declarator, 360. Gifts of recognition, diſ- 


clamation, or purpriſion, ſhould bear a clauſe not 
to take infeftment thereon, till declarator, 6o5. 
Confirmation of baſe infefrments excludes recogni- 
tion and forfeiture, but no other caſuality, 219. 


eludes recognition, 359. e | 
The Lords of Seſſion can only cognoſce of recog- 
nition, 362. Servitudes by preſcription are not ex- 


-quencies of ſub · vaſſals infer: recognition, 364. How 


the ſuperior's conſent is to be adhibit to ſhun recog- 
nition, 369. Vide Feus. Gift of recognition muſt 


bear the particular deeds inferring recognition, 360. 


"RECOMPENSE, 69. Recompenſe in quantum locu- 


Putiores facti ſumus, 7 l. 


"46 


RECOMPENSATION, 163, 704, 
RECORD. Courts of record, what, 242. 


R 


EDDENDO. Reddendi's in charters of apprifing, 


204, 219. Superiors have perſonal action againſt all 
intromitters for the redaendo, and real action of 


QUORUM. The failzieing of a quorum of interdictors poinding the ground, 254. 
takes not away the interdiction, 621. 


REDEMPTION. Redemption of wadſets, 345, 346. 
Redemption of i. ads 345» 590. Redemption 
n 


of appriſings bought in by the debtor's apparent 
heirs, 4s competent to the creditors, 417. Declara- 


tors of redemption, 587. How appriſings againſt per- 


Yons charged to enter heirs for the defunQ's debts are 
redeemable, 417, 418. Redemptions of adjudications 
contra hæreditatem jacentem upon the heir's renunciati- 
on, is competent to poſterior adjudgers, 420, 591, 


But not to the heir himſelf, unleſs he was minor 


when he renounced, and hath been reſtored there a- 
gainſt, 420. Yet indireQly he may have it, ib, Re- 


demption of infeftments for ſatisfaction of ſums, or 
for relief of cautionry, &c. 591. Redemption of 


appriſings led againſt minors, how competent to their 
heirs, 59. Vide Declarator, Premonition, Renunci- 
ation, Sabbath, Superior. a 


REDHIBITORIH (attic) $0. 


R 


diiclionis, 621, On minority and lefion, 622. Re- 


EDUCTIONS and improbations, 615. The import 


of decreets of certification in reductions explained, 


jb. Reductions ex capite lecti, 622. Reaſons of 


reduction ex capite inhibitionts, 620. Ex capite inter- 


duction of rights as flowing a nu habente poteſtatem, 
ib. Reduction on nullities not inſtantly verified, ib. 
Reduction of acts, why inſiſted in, 674. They need 
not go to the roll, 674, 693. How far inferior 


judges are competent in reduction or improbations, 


678. Reductions of decreets, 774. Vide Certifica- 


tion. Reduction of a decreet doth not ſtop executi- 


ſion, 798. Reductions which call for writs, admit 


on, 798. Reduction in ſome caſes reſembles ſuſpen- 


no diſpute, as to competency or relevancy of the 
reaſons, till production, 798, 799. Reductions, 
admit of production to exclude, and objections to the 
purſuer's tittles as to the writs called for, 798. 


RE-EXAMINATION of witneſſes, 729. 
RE-E CHANGE. ide Exchange. 


they be expreſt, 240. Except the lands be erected 


REGAL Id, 240. They cannot be ſaid to be nullizs, 


729. They are not carried by infeftment, unleſs 


in a barony, ib. Yet theſe comprehend not all re- 


galia, ib. The hunting of deer is inter regalia, 244. 
Eſcheat is inter regalia, 240. So are forrelts, 243. 


And ſwans, 240. And ſalmend*fiſhing, 244. Mines 


and minerals of gold, filver, lead, c. when inter 


regalia, 240. 


REGALITIES their power, 676. Vide Eſcheat, Gifts. 


R 


R 
Confirmation without a ao m how far it ex- 


EGIAM MAJESTATEM. Theſe books are no: 


our law, 4 3, 460. 


EGISTRATION. The ſecurity of purchaſers by 
our zegiſters, 211, 212, 312. In ſome caſes they 
hold not, 282. Regillration @ bn ſuo judice, 413. 
Regiſtration of appriſings, how far neceſſary, 411. 
land-rights {as appriſing) may ſometimes be xegi- 


ſtrate after the 60 days, &c. ſeeing thereby they 


_ eluded by recognition, 360. Whether the delin- 


will be preferable to all other rights after the regi- 


ration thereof, ib. Some inconvenieney inſinu- 
ate by the author berein, 668. The ſubſcribed mi- 
nute- of regiſtrate writs, ib. How, where, and 


within what time, b ant be regiſtrate, 429. 


Where iohibitions muſt be regiſtrate, 668, 764. 
Vide Inhibition. JOS: muſt be 3 
| | 10 | 
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and regiſtrate, 55. "Writs regiſtrate for publication, 

need ,no jntimation, 384. Renunciations of wad- 

ſets and grants of redemption are to be regiſtrate, 

345: Inſtruments of reſignation ad remanentiam, are 
' regiſtrate, 3 52. Vidg Extracts. 


| REGRESS, what it is, 344. 
REGULATIONS of the Seſſion, 563. 


REHABILITATION or Walen 401 
bilitation. 


vide Dine. 


EI FINDICATIO, 584. Ik is nile i in uſe with "in 


. ib. It is a real action, 5 20. Te OY 
RELAXATION, from the horn, 774, 781. Its order 
and effect, 430. It muſt be regiſtrate, ib. After 
relaxation, the party may take the gift of his own 
. eſcheat, either in his own name, or in the name of 


| Others to his behoof, 435. Bur ſuch gifts exclude | 


none of his creditors, Relaxation within year 
and day, gives the party right to no moveables be- 
fore the relaxation, 430, 747. Nor relaxation after 
year and day, 747. And in that caſe his liferent 
continues with his ſuperior, 275. 


party perſonam flandi, 747. Relaxation may be 


granted with reſpect to the eſcheat, and yet the par- 


ty not liberate from priion, 781, 


RELIEF. Infeftments for relief, 218, 339. Vide baſe 
Infeftments. Relief due by one co debtor to an- 
other, 70, 72. Relief of cautioners before diſtreſs 
in what caſes, 148. Relief of cautioners, how far 
it extends, 138. Mutual relief amongſt cautioners, 


72. Relief due to the cautioners in a corrobora- 


tion by the cautioners in the firſt bond, 72, 148. Re- 


lief betwixt heirs and executors, 479, 537, 631. 


Clauſes of relief in heritable bonds are moveable, 


and fall under ſingle eſcheat, 169, 431. Where by 


many are bound in /olidum, relief is due to theſe who 
ſatisfy the obligation, 72. 


Relief at the entry of heirs, is uſally tranſacted 


without proceſs, 261. The quantity of this relief, 
2062. How relief is due by the law of England, 261. 


Relief always exacted by the exchequer, 265. Re- 
lief, in what manner due to theſe, upon whoſe lands 


the deſignation of the manſe and * falls, 226. 
Relief not debitum Jundi, ib. | 


RELEVANCY, 686, Relevancy is only diſs "EY 


acts of liiiſconteſtation are craved, 688. The meaning 
of relevancy, ib. Whence fo called, ib. Relevancy 


to be determined before proof allowed, 756. Ex. 


ception to this rule, 800. 


RELICTS part, 458, 528, 530. Vide Bonds, Baftardy, 


Wife. 5 
RELOCATION. Tacit relocation, 329. 
REM, de in rem worſe, 72. 


REMISSION. The taking of a remiſſion by the de- 
fender, is ſufficient probation 1 in aftions of aſſythe- 
ment, 78. 


REMIT. Proteſtation and remit in x advocations bor. 
The e allowed therein, ib. 


REMOVING. The old way of removing, 333, 8 
Removing ſummary and folemn, or by warning, 


332. 333, 646. The warning muſt be uſed 40 days 
before Whitſunday. (in place whereof, at leaſt quoad * 


hoc” the 15 of Ma, is now come) though the tack 
bear other terms. than Whitfunday, 333, 643. The 


order of warning tenants within burgh is regulate by 


cuſtom, 333, 043. 1 he active title in removings, 


$-42:3 33s 644. W 7 may proceed againſt tenants, | 


Relaxation is 
granted ſometimes only ad hunc ęſfectum, to give the 


R E 

at the inſtance of thoſe who put them in poſſeſſob, 
- 630, 644. An apparent heir cannot remove tenants 
644. Infeftment in. what caſes not ſuſtained as a 
title in removings, 334. Actions of removing, 642. 
Tenor of Summons of removing, 644. Exceptions 
againſt removings, 3 36, 6/4. The tenant cannot 
propone defences till he find caution for the violent 
profits if he ſuccumb, 336, 646. Tenants may be pur- 
ſued before 'the term to remove at the term, 152, 
336, 646. Exception of bruiking pro indiviſa, 336, 
Warning, and action of removing thereon, pre- 
ſeribes in three years. 376. Summary removing ex 
padto, without warning, 646 Summary removipg 


of a diſponer of lands, i in what caſes allowed, ib. 
e Warning. 


RENTALS, what, 327. „ Afgiition of reticals] makes 


the rental null, but aſſignation of a tack is null it- 
ſelf, yet does not annul the tack, 328. Vide Aſſig- 
, nation, Tack. Renta's in heritors rental-book, 
Whether valid, ib. Rentals not expreſſing for what 
time, how long they oat ib. Rentalled teind- 
boll, 313. 


RENTS or anndalrents byigobe or current are always 
arreſtable, 281, 389. 
Kent. ſervice, rent-charge, and rent-ſeck; 278. 


RENUNCIATION of infeftments of annualrent, 281. 
RENUNCIATION. Peinovinting of tacks, and the | 


form thereof, 331. 
The exception of renunciation, 702. 


Renunciation of wadlets and grants of redemption | 


ſhould be regiſtrate, 345. 

Renunciation to enter heir, may be Aker in the 
firſt inſtance, or in the ſecond by ſuſpenſion or re- 
duction, 418. Renunciation to be heir, its order 
and effect. 486. Qualified renunciations how ad- 
mitted, ib. Hoy i it is elided, ib, 


REPARATION of damages by 8 v4." 
Reparation of houſes, in prediis urbanis lies upon 
the maſter, but reparation in prædiis ruſticis muſt be 
by the tenant, 137, 184. How far the ſervitude of 
ſupport obliges the ſervient tenement to vepara- 
tion, 293. 


REPLEDGIATION. How far regalitie may re- 


pledge from the juſtices, 676. It is not competent 


rows, nor to barons and their bailies, ib. 


REPLY, in diſcoſſng ſuſpenſions, i is called an 3 
798. How diſlinguiſhed from mutual anſwers, 793. 


7 REPORTS. The order of reporting cauſes, 565. 
| ' REPRESENTATION i is admitted in immoveables, but 


not in moveables, 450, 458, 524. See this explain- 
ed, 536. 


REPROBATORS when competent, 5 53» 5 3 711, 
719, 740. | : 


REPRODUCTION. Decreets for not regoduion 


J. ide Decreets. 


'REPRISALS and prifes 186, et ſeq. 404. The uſing 


ok repiiſals does not import the breach of treatiſe or 
common peace, 186, Nor does it infer, though it 
may occaſion publick war, ib. 


REQUIS [TION or charge, how they 9 heritable | 
rights moveable, 168, 349. How they may be paſt 


from, 169, 350. Requiſition of the ſums from the 
reverſer by the wadſetter or creditor, 346. It is ſaid 
that where ſums are payable without requiſition, ap- 


well as poinding, 408, 41 
PO 3. 4 "T7. RES 


to ſheriffs, ſtewarts, bailies of royalty, bailies of bur- 


priſing may be led without a preceeding charge, as 


RES FUDICATA is elided in ſuſpenſions by the 


_ © objeRtion of nowiter weniens in notitiam, 798. 

RES ſia himini ſervit, how far it holds in thirlage, 
607. 8 „ 
 RESCINDED acts though not renewed, yet in ſome 
caſes, the cuſtom thence introduced, is ſuſtained, 
414, 51, 706, 707: Vide Cuſtom. | 


RESERVATION and poſſeſſion thereby, 173. Pro- 
teeſtation for reſervation to be heard contra producenda, 
705. It is ordinary, but not neceſſary, ib. 
RESIGNATION, 351, 401. ad remanentiam, 351. It 
2 may be by procurators, or propriis manibus, ib. 
Warrant thereof, 352. Inſtruments of reſignation 
ad remanentiam muſt be regiſtrate, ib. Reſignations 
ad remanentiam are cum ſuo onere, ib. How far ſupe- 
riors may reje& reſignations, ad remanentiam, ib. 
.eſignation by one who hath no right with conſent 
of him who hath right, 353, 401. Reſignation 1 
Favorem, 401. By procurators, or propriis manibus, 
ib. The warrants thereof, ib. Vide Non-entry, 


Superior, Reſignation may be made on a procura- 


'tory, after baſe infeftment has followed on a precept 
contained in the ſame deed, 787, 


RESOLUTION what,-94. It infers no obligation, ib. 


Nor does it of itſelf tranſmit any right, 399. 
* RESOLUTIVE clauſes, 613. 0 
RESPO VDE book, 262. 


RESTIT UTION. Vide Minors, Curators. Reſlitution 
of others mens goods, 62. It is a natural obligati- 


on, and not meerly an effect of property, ib. Things 


robbed being depoſitate by robbers, are not to be 


| reſtored to them, but to the true owners, 63. Our 


own goods ignorantly taken to cuſtody or pledge, 
are not to be reſtored, 64. Goods recovered from 
robbers, thieves, or pyrates, ib. Rellitution of 
things gue catunt in no cauſam cauſa data non ſecuta, 
ib. No reſtitution of things given ob turpem cauſam, 
ib. Reſtitution cum omni cauſa, 126. | 

 Reflitutio indebite ſoluti, 64. | 


Minors reſtored againſt their contracts of mar- 
riage, 58. Minors reſtored againſt judicial acts, 59. 
Reſtitution is excluded / minor majorem ſe dixerit, ib. 


As alſo if the deed be profitable to the minor, 
ib. Alſo by homologation, ib. Reſtitution upon 


minority and leſion, how far competent to the minor's 


heirs, ib. ide Redemption. How far competent 


to his creditors, 60. 
RESTRAINT oppoſite to liberty, what it is, 18, 701. 
RETENTION 163. It does not abſolutely extinguiſ 
obligations of repayment, 163. allowed in commo- 
datum, 112. And in de poſitum, 126. = 
RETIRING of papers, 66, 67, 466, 572. 'Whence it 
is inſerred, 73. : | 
 RETOURED duty in kirk-lands, is interprete the feu- 
© duty, 596, Retoured duty, how proven, 257, 595, 
596. Vide Non- entry. of . 


RE TOURS. What they are, 494. Nullities in retours, 


ib. Reduction of retours by a great inqueſt, ib. It 


may be ſometimes without that inqueſt, 495. Sum- 
mons of error againſt the inqueſt, preſcribes in three 


years: but not till after twenty years, in ſo far as 


concerns the annulling of the retours, ib. Retours 
are decreets of chancery, 575. Vide Precept, Su- 
perior. | | | 


- RETROCESSIONS, 381. 


o 
+ 


1 


REFVERENTITA maritalis, 29, 15. Whence infer- 
red, 701. 25 5 


REVERSIONS, 132, 340. With vs they are real 
rights by ſtatute, 340. Reverſions legal and con- 
ventional, 341. Eikes to reverſions, ib. Reverſions 

are ſirielt juris, 343, 587. And muſt be performed 
in forma ſpecifica, 599. Tacks after redemption con- 
tained 1n reverſions, 326, 343. They are uſurary, 
if far within the true avail, which muſt be counted 
from the condition of the lands at the time of 
granting the wadſct, 343. Reverſions are for moſt 
part unaſſignable, unleſs they bear 10 aſſignies, 385. 
When heirs: are underſtood in reverſions, and when 
not, 475. | 


REVIEWS of ſentences not ordinary with us, | 550, 


552, 560. The high court of admiralty may re- 


view its own decreets, 552. 


REVOCATION, Revocation without reduction in- 
tented intra anne utiles, is ineffectual, 60. Vide King, 
Clauſe with power to recal deeds and its effects, 4.56. 
Donations fante matrimonio how revocable, 34, 


RHODIA lex, See Lex. 


RIGHTS heritable and moveable, 167. Vide Charge. 
Rights taken in the names of children in familia, 69. 
86, 87. Right, what is, 16. Rights real and per- 
ſonal, 16, 62, Perſonal, 20. Right taken in an- 


| other's name, is preſumed a trult, not a donation, 69. 


ROBBERS. Vide Reſtitution. 


ROLLS of cauſes for the ſide- bar, 561, 566, 695. The 


Lords muſt exactly follow their rolls, 561, 565. 
The great advantage of the regulation by roll, 564. 
Ihe rolls for the outter and inner-houſe, 564, 681. 
Rolls of ſuſpenſion, &c. and rolls of ordinary acti- 
ons, 564, 681. Roll of concluded cauſes, 565. No 
adjudications need be inrolled but the ſirſt, 673. 
Nor proceſles for ſale of broken eſtates. 673. Re- 


duction of acts need not be inrolled, 674, Nor 


transferrings, ib. Nor the Kings cauſes, ib. Nor 
complaints upon contempt of authority, ib. Nor 


proceſs, 674, 675. 


| actions for either party's invading the other during 


-ROUP. Goods arreſted not being liquidate muſt be 


rouped by warrant in the decreet of forthcoming, 
392. Vide Sale of bankrupt lands. Roups of ſkips, 


141. Roups of ſhips adjudged prize, 197. 


SABBATH, or Lords day, ought not to be taken for 


redemption of lands, 348. Arrreſtment uſed upon 
the Sabbath is null, 391. So is horning, 429. Poind- 


ings on the Sabbath, or faſt, or thankſgiving days, 


are void and puniſhable, 751. 


| $4 2 RA ME NTA puberum, 58, 150. The contracts ; 


whereon they proceed are, void with us, 150. 


SALARIES and honoraries of lawyers and phyſicians, 
114, 121. Salaries of the Lords of Seffion, and 
other public miniſters, are not arreſtable, 392. 


Lords of Seſſion abſent from the Sederunts, loſe a 


proportion of their Salary, 563. There is no ſala- 
ries due to tutors for their pains; 53. 


SALE, 129. See Emptio, Venditio. 
769. Bankrupt, how. underſtood in this caſe, 769. 


The debtor's whole eſtate muſt be contained in the 
ſale, 770. Theſe aflions go not to the roll, ib. 


They need but one diet, and that on fix days, 582. 


Warrandice is not expreſſed in theſe judicial diſpo- 
ſitions, though uſually it be involuntary, 768. What 
; OT OY ny warrandice 
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Sale of bankrupts lands by roup, 422, 423, 670, 


S E 


warrandice is implied therein, 973. The evidents 
of theſe eſtates ſhould be inventared, ib. 


SALMOND fiſhing is inter regalia, 244. 'Comprehend- 


ed in baronia, 241. 
SALTERS and colliers, how aſtricted to fervice, 730. 


SATISFACTION of obligations, 159. Satisfaction 
ol old ſecurities, whence inferred, 736. 


SCIRE debes cum quo contrabit, 282, 7 34. 3 | 
Scire et ſcire debere æquiparantur in jure, 368. 


SCROLLS of a&s and decreets are allowed to parties, 
that they may be rectified if need be, before ex- 
tracting, 619. | | 


SEALS were of old uſed to atteſt writs, 709. But they 
are now much out of uſe, ib. 9 5 


SASINES. 206. et %% Unformal ſaſines how far ſu- 
ſtained, 209. Warrant of ſaſines, ib. Saſines pro- 
priis manibus, 210. Warrant of an attorney to take ſa- 

ſine, is preſumed præſumptione juris only, 208. Vide 

Inſlrument. e | ; 


 SEMIPLENA probatie, 722, 730. 


natus conſultum Macedonianum, 107. 


SENTENCES. Sentences inter ocutory and definitive, 
737. Vide Deereets, Acts, Interlocutors. 


SEPARATION of man and wife, diftin from &ivorce 
and in what caſes allowable, 27, | | 


SEQUELS in thirlage, 304. . 


 SEQUESTRATION, 124, 767. Tn what cafes it is 
competent, 707. Sequeſtration may be obtained 
when a piece of ground or corns thereon are in con- 
troverſy, ib. Or on woods, trees, planting, peats, 
turffs, &c. 387, 768. In what caſes ſequeſtration 

is competent, 767. Vide Arreſtment. | 


| SERVICE of heirs general and ſpecial, 469. No ſer- 
vice is requiſite in tacks bearing 70 heirs, 474. In 


what caſes it is needfu] to perſons nominatim ſub- | 


ſtitute, 475, 487. The order and effect of General 
ſervices, 487. The-order and effect of ſpecial ſer- 
vices, 488, General ſervices may be before any 
judge ordinary, 489. But the ſpecial ſervices muſt 
be before the judge where the lands lie, ib. Vide 
King, Terces, Inqueſt. Special ſervices include a 
general, 488. 0 5 | 


SERVANTS. The condition of ſervams with un, 20. 
Menial fervants, Servants fees are not abated, 


though they be ſick for a time, if with hope of te- 
covery, 436, Servants fees, how far a preferable 


debt upon the defunct's executory, 537, 538. Ser- 
vices (annual) not due, if not required yearly, 254. 


SERVITUDE, bondage of flavery is not againſt chri- 
ſtian liberty, 19. Though for the moſt part it be 
cout of uſe among chriſtians, ib. | 

Servitude by preſcription not excluded by recog- 
nition, 360. Vide Recognition, Servitudes may 

be conſtitute either by infeftment, or without it, 293. 


Long poſleſtion preſumes property of real ſervitudes, 


731. How ſervitudes are ſaid to be conſtitute with- 
out writ, 293. Servitudes by conſent of the pro- 


prietor or liferenter, not valid againſt the ſuperior or 


far, 294. Servitudes how extinguiſhed, ib. Ser- 
wilutes urbane, ib. They are poſitive or negative. 


ib. Serwitus tigni immittendi, '2g5. Serviiude of 


* 0 
ſapport, and how far it obligeth the ſervient tene- 


ment to reparation, 295. Servitudes perſonal and 


real, 283, 292. Neither of them are perſonal rights, 


and when not, 256. Declarators of ſervitude, 611. 

Exceptions there-againſt, 612. How far ſervitudes 
and tacks granted by the vaſſal infer recognition, 
359. Fide Watering, Water-gang, Ways, Sillici- 
dium, Support, Proſpet, | 


SESSION. The Seſſion when erected, 544. Why 
ſo called, 546. Its power, ib. It was no commit- 
tee of Parliament, 5 49. The Seſſion is not a court 
of peremptory diets, £62, 563. Their ordinary Se- 
derunt days, 563. Jide Lords of $:ffon. 


SET Ts of ſhips, 141. 
SHEILLING, 372. 


SHIPS. Ships of war may be tranſmitted without 
writ, as well as other moveables, 185, Roups of 


ſhips, 141. Sets of ſhips, ib. Hide Vendition, Wreck, 


SHERIFF'S in that part, 684. 


' SHORE what it is, 170, How it is common, ib. 


SHOWING of hoidings, 364. Via. Superior. 


SIDE-BAR. The uſe and deſign of the fide-bar, 566. 
SE VAD CONSULTUM Velleianum, 31, tos. S. 


Side-bar rolls how made, 561. The order of car- 
rying cauſes thereto, ib. The ordinary on the bills, 
his privilege at the ſide - bar, 562, 779. The order 
of reports from the fide-bar, 566. The late regu- 
lation of the ſide - bar, 566, (995. 5 


SIGNATURES by the King, how figned, paſt, and 


and regiſtrate, 205, 709. All ſignatures for iafeft- 


ment muſt be paſt in exchequer, 223. 


i SIGNET. #ige Horning, Bill. 


Seſſion are judges therein, 350. 


 SIMONY. Simonical packions, 318. The Lords of 


SIMULATION, 82. It is preſomed in rights granted 
retenta peſſaſſtone, 2 16, 404. In what caſe it is preſumed 
in gifts of eſcheat, 434. How it holds againſt ſin- 


gular ſucceſſors, 224. How preſumed againſt baſe 


infeftments, 216, 729. Simulation preſumed from 
the diſponer's poſſeſſion, after the diſpoſuion. 789. 


SINKS, 295. | 
SISTS of Execution, 774. 777. | How long they run, 


ib. The clerks of the bills ſhould keep inventary of 
bills refuſed or ſiſted. ib. Siſts have the ſame effect 


during their time with paſt ſuſpenſions, ib, 


SLANDER, 75. Commiſſaries are judges competent 


thereto, 75. 


[ 


ſociety, ib. Societas Leonina, ib. 


| SOLICITATION of the Lords, how prevented, 567. 


It is a ground of declinature, 689. 


IN SOLIDUM, tutors and curators how liable in jolidum 


54. Spuilziers liable in ſolidum, 88. Wrongous in- 
tromitters only pro rata, ib. Mandatars liable ia /o- 
lidum, 147. When the obligation conſiſts in quan- 
tity, che corre only liable pro rate, 117. Exercitors 
liable in folidum, 420. Depoſitars, 126, When 
cautioners are liable in fo/iqum, 147. A general rule 


cies liable in ſolidum, 77. Of debtors bound in ſo- 
lidum, whoever pays has a proportional relief of the 


reſt, 72. 
SOPHISTICATION 


292. Servitodes when effectual againſt wardatars, 


SOCIETY, 140. Factions uſurary cannot ſubſiſt in | 


who are liable in jolidum, 154. Correi in delinquen- 


1 
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SOPHISTICATION of wares, 81. 


SOUMING AND ROUMING of common paſturage, 
299. IE OR. = 


SPECIFICATION, 184. 
SPIRITUALITY and temporality of benefices, 308, 


319, 320. | 
SPONSALITA, 26. They are no ground by the civil 


law, nor by ours, to compel the parties to perfect 
the marriage rebus integris, ib. Secus obtinet by the 
canon law, ib. 


SPOLIATUS ante omnia reftituendus, 651. 


SPUILZIES what, 87. Inurit labem realem upon the 
goods, in whoſe hand ſoever they come, ib. Spuil- 
zies how elided, 86, 87. Levis exceptio excuſat a 
ſpolio, 89. Actions of ſpuilzie and wrongous intro- 

. miſſion, 652. The effect of the oath in litem in ſpuil- 
Zies, ib. In ſpuilzies all acceſſories are liable in /- 
lidum, ib. Spuilzies preſeribe in three years, yet not 
as to reſtitution, 65 2, 89. Vide Poſſeſſion. 

\. Spuilzie of teinds, 313, 637, 638. Vide Inhibi- 
tion. 


STAMPING of exerations, 429. It is now not neceſ- 


ſary, 429, 682, 746. Any veſtige thereof is ſuffi- 
cient in antient executions, 746. 

STAMP of paper ſometimes a ground of improbation, 
713. An eminent inſtance thereof, ib. 


| $TEELLBOW-GOODS, 108, 2 50, 535 Vide Execu- 


tors. | 


STILLICIDIUM, 295. 


STIPENDS allocate and unallocate, 316. Teinds are 


always liable to miniſters ſtipends, 312, 316. The 
legal terms of benefices and ſtipends, 317. The 
quantity of miniſters ſtipends, 319. Vide Hypothe- 
cation, Miniſters. | Th TN 


; STIPULATION, 96. What we have in place chereof, 


ib. 


STR ATAGEMS of war are Hpecies of dolus bonus, 700. 


Jacob's putting the peel'd rods before Laban ca- 
tle, is juſtificd not ex dolo bono, but from a divine 
Warrant, ib. But lying to enemies is not lawful, ib. 


STILE. The old ſtile of brieves is not to be altered, 
493, 581. How far the ſtile of ſummons is alter- 


able, 581. The Author's opinion as to the ſtile of 


ſummons, 581, 584, 625, What is expreſſed by 
the ſtile, is not always effectual, 206, 435, 714. 


The ſtile of inhibitions, 761. It has no effect as 


to moveables, 622. ; | 5 
Stile of ſaſines, 209. Of declarators of non-en- 


- try, 257, 596. Scile of exhibitions, 67, 203. Stile 


of exhibitions ad deliberandum, 659. Of law-bur- 
rows, 92, 755. Of charters granted by the King, 
204. Of aflignations, 381. Of declarators of eſ- 


cheat and liferent, 435, 598, 600. Stile of brieves 


of mortanceliry, 574. Stile of brieves of tutory, 
and other brieves, ib. et /eg. Vide Brieves. Stile 


of actions declaratory and retciſlory, 8 with the 


will, 586. The ſtile of declarators of redemption, 
588. Stile of declarators of truſt, 592. Sule of 
declarator of avail of marriage, 602. Stile of a 
caption, 747. Sale of letters of poſleſiion, 753. 


Stile of declarator of baſtardy, 603. Stile of decla- 
rator of w/timus heres, 604. Stiles of declarator of 
recognition, diſclamation, and purpreſture, 605. 
Of Declarator of thirlage, 608. Siile of ſummons 


to inſiſt, 610. Stile of ſummons of double poind- 


ing, ib. Stile of a confeſſory declarator of ſervi- 
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tude, 611. S ile of declarator of /: 
Stile of a ſummons of aliment 29 
628. Stile of a ſummons of aliment againſt a lite- 
renter, ib. Stile of ſummons tor mails and duties 
629. Stile of ſummons for poinding the ground, 
635. Sile of.a ſlummons at the inſtance of a Lord 
of Erection for teinds, 639. Stile of ſummons on 
hy pothecation for the rent againſt intromitters with 
the fruits, 641. Stile of ſummons of removing, 644. 
Stile of ſummons of moleſt:tion, 649. Stile of ſum- 
mons of ejection, 650. Stile of ſummons for violent 
profits, 652. Stile of ſummons of tranſumpt. 65 5. 
The ſtile of decreets, 742. Stile of letters of four 
forms, 744. Stile of horning, 745. | 


; — 
ege fouſite, 623. 
anſt a warcatar, 


SUBALTERN infeftments. Vide Infeftments, 


SUB-FEUDATION. Whether recognition be incur- 
red thereby, 356. | 


SUBMISSION. Vids Arbiter. 8 


Submiſſions and ſurrenders of teinds, c. And 


the King's decreet-arbitral thereupon, 308, 321. 


SUBSCRIPTION. Writs in matters above 100 ib, 


Scots, how to be ſubſcribed, 97. Cautioners are 
not liable by their ſubſcriptions, if the principals 


ſubſcribe not, 24. In mutual contracts, the ſubſcrip- 


tion of the one party binds him not, unleſs the other 
ſubſcribe alſo, 23, Sce this ſlated and otherwile re- 


ſolved in hypothe/i, 95. Lide Writ. When conſent 


will be inferred from a party's ſubſcribing as witneſs, 


SUBSTITUTIONS in proviſions, with ſome queſtions 
thereanent cleared, 500. et %. Subftitutio wulga- 
ris et pupillaris, 519. Bonds in favours of heirs ſub- 


ſtitute, 229, Heirs ſubſtitute in bonds are not liable 


to their predeceſlors debts i ſolidum, but gucad the 
value of theſe bonds, 482, 502. In what caſes ſer- 

vice is needful to perſons nominatim ſubſtitute, 475, 

476. Hh | EE 


SUB-TACKS and their effects, 329, 330. 


 SUB-VASSALS delinquencies, whether they infer re- 
 _ Cognition, 364. | 


SUCCESSION, 449. Tt has a rule in equity, which 
is the will of the owner, ib. And that is either ex- 
preſs, or preſumed, ib. Succef/io in capita et ftirpes, 
450, 454. Succeſſion among the Fews, 452. Suc- 
ceſſion among the Romans, 453. et ſeg. Feudal ſuc- 

ceſſion, 455. The line of ſucceſſion in heritage and 
moveables, 458, 46g, 524, 525. Succeilor tue 

 lucrativo poſt contrattum debitum, 5 11. Baſtards 
ſhould not be excluded from ſucceeding to their mo- 
ther, or other cognates, 602. Vide Cognates. 

| Succeſſion in the vice and its preſcription, 91, 
338, 375, 645. Unniverſal ſucceſſor, 457. | 


SUMMARY horning. Yide Horning. 


SUMMONS. Vid, Action. Summons, What, and 
whence ſo termed, 579. Summons privileged and 


not privileged, 581. What ſummonſes pals on bills, 
ib. Vide Citation, Diet. | 


SUNDAY, See Sabbath. 


SUPER-INDUCTION. of letters or words in writs, 
712, 713. N SL | 


ſion. 


SUPERIOR. Appriſings by the ſuperior conſolidate 


the property with the ſuperiority, 411. Superiors 
ſacceeding in, or acquiring the property, how they 
may be infeft ; alſo how vaſlals ſucceeding to the 

95 „ 2 0 Go ſuperiority 
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SUPER-INTROMISSION. vide Vitious Intromiſ- 
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ſuperiority may be infeft, 253. 353. 354, 410. How 
| the ſuperior's conſent is to be adhibit to ſhun recog- 
nition, 359. Superiors need not inſtruct themſelves 
to be ſuperiors, 361. How this is to-be underſtood 
ib. Declarators of ſuperiority, 587. They are not 
much uſed, ib. Caſualities of ſuperiors, 252. Their 
juriſdiction, 255. *Superiors muſt be infeft in the 
land itſelf, and not only in the ſuperiority, 25 3. 
They may exerce all acts of property agaipſt any 
but the vaſſals, 253. They cannot interpoſe others 
betwixt them and their vaſtals, ib. Yet this inter- 
poſition is fo far ſuſtained as to be a diſpoſition of 
tie caſualities of ſuperiority, 259. Whether ſupe- 
riors need be called in moleſtations, 649. How far 
they may extend gifts of their own ward againſt their 
vaſſals, 256. | | 
ln what caſes they muſt receive ſingular ſucceſſors, 
201. Superiors' accepting reſignation will be compel- 
led by a ſummary charge to infeft, 403. I hey 
muſt receive donatars of forfeiture, c. on the 


King's preſentation, gratis, 255. They mult receive 


appriſers and adjudgets, or pay the debt, ib. And 
that, tho' the appriſing from a ward-vaſſal being mi- 
nor, 409. When they take aſſignation to the ap- 
priſiag. the vaſſal may redeem without paying a year's 
rent, 256. They maſt receive appriſers, without in- 
ſtructing the Author's right, 411. And that upon a 


year's rent of the lands, and not of the ſums appriſed 


for, 411, 412. And if many charge, one year's. 
rent is ſufficient for all, 412. If they contumaci- 
ouſly refuſe to enter appriſers, the next ſuper ore, 


&c. may be charged, ib. Whether they will be 


compelled to receive incorporations, though appri- 


fing for lawful debts, 227. In what caſes the com- 


poſition is not due, 634. Vide Compoſition, 
Superiors are not obliged to infeft their vaſſals on 


retours, without ſhowing the old eviderts, 495. 


The heir may charge to be entered upon his retour, 
either by the far or liferenter of the ſuperiority, 497. 
Wnether the ſuperior loſes the ſuperiority by any 

_ delinquency againſt the vailal, 362. Jide Feudal de- 


linquencies. 


Peus fall to the ſuperior by not payment of the 
feu-outy for two whole years, 235. Vide Frus, 


The effect of a charge of horning againſt the ſupe- 


rior on apprilings, 219. Preſcription is not ex- 
tended againit the right of ſuperiority, 370, 372. 


Superior: have perſonal action againſt all intromit- 
ters for their lend, and real action for poipding 
the ground, 25 5. Vide A, judication. Appriſing, 
Liferent Eſcheat, Precepts, R-covnition, Rebef, 
Reſignation, Tailzies, Tinſel, Thirlage, Ultimus 
heres, Ward. Fs 8 | | 


SUPPORT. Servitude of ſupport, 295. How far it 
obligeth the ſervient tenement io reparation, ib. 


SUPPORTATION in poing to kirk and market, 463. 
It will not be inferred where it is without deſign, 
463, 623, 624. Whence it is inferred, and the effect 
thereof, 463. Jide Death-bed. | 


SURROG I TUM ſapit naturam ejus in cujus locum ſure 


rogatur, 192. | 


SUSPENSIONS, fifls of execution, relaxation, c. 

774. Suſpenſions what, ib. Renouncing of ſuſpen- 

ſion exciudes compenſation. 160. Differences be- 

twixt ſup=nlions and reductions, 774. Why reduc- 
tions are often raiſed with ſuſpenſions, ib. 

How ſuſpenſions paſs, 775. They are only to be 

aſſed by the ordinary on the bills, 777. And only to 

be preſented by the cterk of the bills, ib. How de- 


creets of Seſſion in foro are ſuſpended, 777, 778, 779. 


Suſpenſions bearing liberty, how paſt, 779. 
Suſpeniions in what cafes, and upon what neceſſi- 
ty introdyced, 775, 779. Suſpenſions of decreets of 
Parliament, how and in what caſes granted by the 
Lords of Seſſion, 776. Abules in ſuſpenſions, and 
| how remeided, ib. Competent and omitted is re- 


DM 

levant againſt ſuſpenſions of decreets of ſuſpenſion as 
againſt others, ib. Differences betwixt decreets OF 
and ON ſuſpenſion, 777. | 8 4. 

Expences highly taxed, where forged charges on 
inſtructions are uſed to procure ſuſpenſions, 775. 
Iten, When the reaſons are referred to the charger's 
oath, and yet the letters found orderly proceeded, 


778. | | Ke: 

Diſcuſſing of ſuſpenſions on the bill, 778. It is 
ordinarly granted on the charger's petition, ib. Nor 
can it be wi:hout the charger's conſent, 779. The 
deliverance ordaining diſcuſſing on the bill, hath the 
ſame effe with palt ſuſpenſions, ib. 

_ Suſpenſions (as the Author thinks) ſhould not 
paſs in vacance, unleſs the charge be then given, 
778. | 


Suſpenſion for giving perſonam ſtandi in judicio. 779. 


It needs no caution. nor relaxation, 780, It does 

not liberate from prifon, ib. X | 
Ordinary ſuſpenſions cannot paſs without caution 

or conſignat on. 780. Supplement of juratory cau- 
tion by diſpoſitions of the tuſpender's eftaie, 778. 
Cautioners in ſuſpenſions, 146, 775. | 


Suſpeuſion is no remeid again diligences for 


probation, 783. Nor againſt inhibition, or arreſt- 
ment, or action of forthcoming, 391, 783. Yet 
the reaſons may be repeated by way of defence a- 
gainſt the action of forthcoming, 391. 783. Suſpen- 
ſton is not effectual againſt acjucicat on, nor former- 
_ ly aganft appriſing, unleſs thete were par icularly 


mentioned, 783. Ye: the reaions may be repeated 


by way of defence againſt adjudication, ib. 
Suſpenſions of precepts on retours, 391. Suſpen- 
ſions of lawburrows, 757. 


Calling of ſuſpenſions, 784. The method of ſee- 


ing, returning and inrolling ſuſpenſions, ib. Pro- 


teſtations againſt ſuſpenders, 737, 784. Proteſtati- 
ons againſt chargers for not inſiſting, 759. Suſpen- 


ſions of proteſtations, 779. Special charge in ſuſpen- 


ſions, 785. p 
| Reafons of ſuſpenſion muſt be inflantly verified, 


774. Even at the paſting of the bill, as the Author | 


thinks, 776. And that by writ, unleſs referred to 
the charger's oath, 785. Or ſometimes. when to 
be proven by witneſſes, ib. Exceptions from th:s rule, 
as in the caſe of cautioners 774. Reaſons of ſuipen- 
ſion are confidered as defences—order of pr:4poning 
them, 797, 798. ns | 
Litiſconteſtation, when made in ſuſpenſions. 786. 


Five Lords of Seſſion, Cmpetent, Lookog, Reduce. 


tion. 


SUSPICION againſt judges, 678. Vide Advocation, 


Deciinature. 


SWANS are inter regalia, 240. They paſs not by e- 


rection of lands into a barony, unleſs particularly _ 


expi eſt, ib. 


SYLY4 CADUY, 248. 


SYMBOLS in poſſeſſon. 172, 208. 230. In ſome 


_ Caſes ſymbolica]l poſſeſſion cannot be ſupplied, even 


by real poſſeſſion itieit, 400. 


TABLE. The old table for calling of cauſes, 563. 


Vide Roll 
TACITA RELOCATIO, 329. 


TACKS. Their ſeveral kinds, 327. Back tacks, 330, 
331, 344. Sub-tacks, and their effect, 329, 330. 
Tue tenor of tacks, 325. They ought to be by way 
of contract, ib. Pactum de aſſedutione facienda et 
i#þ/a aſedario parificantur, 326, The nature of tacks, 
324. They are by ſtatute (as real rights) effectual 
againſt ſingular ſucceſſcrs, id In ſome caſes not, 


402. And without. poſſeſſion they are not real 


rights, 
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rights, 326. How beneficed perſons, colleges and 
univerſities may ſet tacks of their 'benefices, 311. 
312. | Tutors cannot grant tacks' to endure beyond 
their office, 325. Who may grant tacks, ib. Ver- 
bal tacks endure but for a year, ib. Tacks of 
many nineteen years, 330. Iſh of tacks, ib. Re- 
nunciation of tacks. 331. Whether tacks in wad- 
| ets after redemption become valid, 3 26, 343. Vide 
Reverfions. - . + | | 5 

Tacks ſet for payment of the annualrent of a ſum 
are valid. 330 Whether creditors have a real right 
in tacks ſet to others, the tack-duty whereof is pay- 
able to them, 327. How tacks fall in eſcheat, 330. 
Heirs in tacks need no ſervice, 474. Tacks by life- 
' renters, 326. Tackſmen in paſeſſario need not de- 
bate their maſter's right, when he ſets as heritable 
proprietar, ib. Tacks are good titles for mails and 
duties, 327. They are fHrictiſſimi juris, 330. And 
for the moſt part unaſſignable, unleſs the tack be ſet 
to tie tackſman and his aſſignies, 385. But though 
the aſſignation of a tack be null yet it doth not an- 
nul the tack, 327, 385. Secus in rentals, 329. Vide 
Rentals. Yet liferent-tacks may be aſſigned, 330. 


And other tacks may be appriſed, ib. Yet tacks 
granted to women, fall by their marriage, that being 


à legal aſſignation, ib. Tacks ſleep during the 
ward and non entry of the ſetter, but are valid a- 
gainſt hes liferent-eſcheat, 330, 331. 3 

Tacks without a tack-duty are null, 331. Tacks 
become void by two years not payment of the tack- 
duty, ib. Item, By not finding caution to pay the 
tack-duty bygone and in time coming, ib. Vide 
Recognition. How far tacks are effectual againſt 
forfeiture, 440. How far good againſt recogniti- 
on, 360. Vide Prorogation, Removing, Rental. 


Tacks of teinds ſet with diminution of the rental 


are null, 312, Prorogating of tacks of teinds, what, 
and for what reaſon, 558, 039. | 


TAILZIES, Vide Clauſes Irritant. Tailzies what, 
228, They muſt be conſtitute by the ſuperior, ib. 

How they are broken, 229. How they ate granted, 
239. The firſt conſtituter of a tailzie, or any heir 
| tucce2ding to him, may alter it, ib. Except where 


the cailzie is mutual, or for cauſes onerous, ib. Vide 


Baſtardy, H-irs. Tailzies with clauſes de non alie- 
nando, &c. and a regiſter appointed for them, 236, 
| . 37. i = 8 e | 


TAXATIONS, 292. Yide Public Burdens. | 


 TAXT-WARD, Yide Recognition. No aliment is 


due by the ſuperior in taxt-ward, 272. Wheiher 
taxt-ward duty be comprehended under a gift of 
ward, 266, The ground may be poinded, and in- 


tromitters with the fruits, liable for the duties of 


taxt-ward, 204. 


| TAXT-MARRIAGE, 269. 


TEINDS. Petitory actions for teinds or teind-duties, 


637. Teinds are not debita fundi, but frudtuum, 308. 
317, 037. They affect all intromitters, but not 
their ſingular ſucceſſors, 308. Toney are always 
liable to miniſters ſtipends, 312, 316. Whether 
teinds be jure divine, 307. Teinds perſonal, not 
in uſe with us, 308. Teinds prædial, mixt, and 
vicarage, ib. Vicarage teinds are reguiate by cu- 
ſtom 640. Citation (without inhibition) interrupts 
relocaiton in vicarage-tcinds, ib. Teinds are pro- 
hibit to be feued, by the /ateran council, 308. 
Teinds are not annext to the crown, ib Decimæ 
incluiz, 308, 639 Submiitons and ſurtenders of 
teinds, Sc. And the Kings decreet-arbitral there- 
upon, 308. 321. The preſent condition of teinds, 


312. Teinds change, as the lands are in graſs, 


corn, or other crop, 317. Rentalled teind-bolls, 
313. All glebes are teind free, 639. And particu- 
larly temple-lands, which were the glebes of the 


\ 


TE 
templars, 639.” Sommons at the inflance of 
of Erection tor teinds, ib. Defences againſt 3 
Vide Benefices, College Commiſſion, Hypothecati. 
on, Inhibition, Minitters, Parochus, Preſcription 


| Spuilzie, Stipends, Submiſſion, Tacks, Thirlage, 
Valuation, Vicarage. ge, 


TEMPLE-LANDS, 308. They were the gleb 
the templars, 639. And ſo are teind-free, Tb, * 


TEMPORALITY and ſpirituality of benefices, 308 
319, 320. | ; 


TENANTS, how far poindable for their Lords debts. 
Vid Poinding. Moveable-tenants are ſuſpe& wit- 
neſſes for their maſters, 718, 


TENENDAS in charters, its tenor, 206. 


TENOR of writs loſt, Vide Blank. Action for pro- 
bation thereof, 656. It is an acceſſory action, ib. 
Caſus amiſſioni of the writ, how far neceſſary to be 
libelled, 657. How far. improbation is competent 
againſt decreets of tenor, 658. Adminicles in writ, 
how far neceſlary for proving the tenor, 657. The 
tenor may be proven as to ſome articles, and not as 
to others, 657, 658. | | 


TERCES, of what heritable rights they fall, | Me of 


what not, 36, 288. Services of terces, 287. Ken- 


ning to terces, 288. Kenning is not abſolutely ne- 
ceſſary, ib. Terces great and ſmall, ib. Terces 


how excluded, 289. Terces of the lands which 


_ might fall to the apparent heir, how far they might 
be competent to his relict, ib. Terces of wadſets, 
how they continue after redemption, 290. Terces 
excluded by apprifing, 40, 289. Yide Appriſing. 
Brieve of terce, and what exceptions are competent 
againſt it, 575. Exclude, ward, non- entry, and 
liferent-eſcheat, 290. N . 


TERMS uſed by the Lords in pronouncing abſolvitors, 
7 8 3 
Terms uſed in decreets of ſuſpenſion, 785. 
Terms for praduction in reductions and impro- 
bations, 616. | „ 

In circumductions, 728. 


- TESTAMENTS, + The -nomination- af executors ig 


properly a teſtament, 519, 525. Who may teſt, 
526, Teſtaments can convey no heritable right, 
tho' made in /zege pouſtie, 467, 523, 524. Teſta- 
ments ſolemn, nuncupative, and military, 516, 517, 
715. Nuncupative teſtaments with us, 525 The 
antient manner of teſting among the Romans, 8 16. 
The power of teſting with us, may be reſtricted by 
contract or paction, 524. It is reſtricted by law to 


moveables, ib Reipublice intereſt woluntates e- 
Fundtorum effettum ſortiri, 5 16. Teſtaments are ex- 


ecute by obtaining bond or decreet for the debts, 


Teſtaments of defuncts who reſided out of the king- 
dom, are to be confirmed by the Commiſſaries of 
Edinburgh, 540. Holograph teſtaments are valid, 


525. One notar and two witneſſes are ſufficient in 


teſtaments, though of the greateſt importance, ib. 


Miniſters may ſubſcribe as notars in teſtaments, 525, 


710. Minors may teſt without conſent of their cu- 


rators, 54, 526, And perſons interdicted without 


conſent of their interdictors, 526. And wives with- 
out their huſbands conſent, ib. Bur idiots cannot 


teſt, ib. Quots of teſtaments, 314. Yide Execu- 


tors, Legacy, Baſtardy. 


Teſtamen's, difference betwixt them and deeds 


inter Vives, 516, 


TESTIFICATES. How far they may inſtru in ad- 


vocations, 691, 712, 716. And in obtaining of 
5 | | ſuſpeuſions, 


538 Yet this puts not the execator in pleno dominio, 
ib. Where teſtaments are to be confirmed, 5 39. 


o 


and a teſtimony, 7 16, 


THEFT. Things follen cannot Te 9 368. 
Outfang-thief, infang-thief, 241. Labes realis 
cleaves to n ſtollen, 700. Vide * 
Waith, | 


THIRLAGE not conſtitute by voluntary l at 
a miln, though never ſo long, 294. 301. The ſeve- 
ral ways whereby it is conſtitute, 300. By what it 
is not conſtitute, 302. None can thirle lands, but 
he that is fiar, 300, 302. Thirlage when extend- 

ed to teinds, 302. Several clauſes in thirlage ex- 
plained, 303. Thirlage how taken off, 305. 

Thirlage by the vaſſal not effeQual againſt the ſu- 
perior, 306 Thirlage not unjuſt, 300. Cuſtoms 
of ſeveral places as to thirlage, 305. Declarator of 
 thirlage, 608. Exceptions againſt it, ib. Res ſua 
nemini ſervit, bow far it holds in thirlage, 607. 

\ Thirlage to milns of the King's property, how in- 
ſtructed, ib. How inſtructed in milns belonging to 
kirk-men, ib. Vide Clauſe, Cuſtom, Knaveſhip, 
_ Milns, Multure, Sequels. 


THOUGHTS free as to man's inquiry, 721, 722. 


Cogitationts panam nemo patitur, 74. 


THREATS and importunity uſed to the teſtator. bow 
far it voids the legacy, 54. 
When they infer juſſus metus, 701. 
When they reject a witneſs, 7565 


TIGNUM JUNGTUM, 182. Le reali is not ef- 
fectual therein, ib. 


| TINSEL of ſuperiority, 495, as It extends but to 


the loſs of the non-entry, 496, 593. Neeber of 


tinſel, 593. 
TITLES. 


Vide * 


Titles of 3 fall to the eldeſt heir- fe- 
male, 477. Active title in ſummons muft be ante- 

rior the day of compearance, 683. 691. When it 
muſt be produced, 683, C91. Acceſſory titles may 
be produced cum proceſſu, 083. 


_ Faffive titles by progreſs as heirs, &c. ib. 


'T1TULARS of teinds and benefces, "I and whence 
ſo called, 312. 


TOCHER in contracts of ws is in GatisfaRtion of 


all former proviſions, 70. Though regularly, poſle- 


rior proviſions are not incerprete to be in goa 
of prior bonds, 67. 


TORTURE, 721. 
TRACTUS futuri temporis, 169, 431, 476. 
TR ADI TIONIBUS et uſucapioni bus, non nai; pads, do- 


minia rerum transjeruntur, 399. Vide Symbols. 


TRANSACTIONS judicial and extrajudicial, 65. 
Tranſaction what it is, and from what, and from 
what not inferred, 235. 


TRANSFERRING. 


apparent heir, ib. There is now no neceſſity of 
transferring at the inflance of aflignies, ib. Nor 
needs the proceſs transferred be wertatim infert, but 


a breviate thereof, ib. Nor nced they hs inrolled, 


674. 
TRANSLATIONS by afſignies, 381. 


TRANSMISSION of rights, and what rigs: are in- 
tranimilble, 380. 


TUTORS. 


Tities original and 
by progreſs, ib. Paffive titles in ſummouſes, ib. 


actions of transferring and 
wakening, 660. Transfurring not competent to the 


Tv 


| Aufperifions,.: 712. Difference berwixt 2 e TRANSUMPTS. Addon of tranſumpt, 654. It is an 


acceſſory action, ib. Tranſumpts have the ſame 
effect as extracts of regiſtrate writs, 655. Yet with 
ſome difference as to amprobatiqn, ib. What i in- 
tereſt is needful in the purſuer of a tranſumpt, ib. 


A collateral intereſt is not ſufficient, ib. Tranſumpts | 


by way of inſtruments on the production of writs, 
ib. It is not ſo effectual as a decreet of tranſumpt, 
ib. Who muſt be called in actions of uur. ib. 
Exceptions againſt this action, 656, 


TREASON. Several points thereof, 438 4 439+ 2 
F orfeiture, | 


TREASURE, 438. Treaſure hid in the an, to 
whom it belongs, 169, 240. 4 


TREBELLIANICA, 454, 51s. 
TRUST, 118, 119, 125. When preſumed, 69. From 


what inferred, 736. The truſtee: may be forced to 


denude, 69. Interrogators in matters of truſt, 118. 
Declarator of truſt, 342, 591, 735. Vide Interro- 
gatots, deathbed. In proper iruſt, there is neither 
bond, condition, nor promiſe of reverſion, 591, 736. 


Whether inferior 1 8 8 be competent to matters of 


ü truſt, 68. 
* 


TURP1S cauſa, 64. 15 5. 


TURRES PINNAT AZ not comprehended * 2 
talies, 242, 243. 


The ſeveral deprees and kinds of tutors, 

45. They may pay their pupils debts without com- 
pulſion, 49 They cannot ſell their pupils heritable 
rights without the decreet of a judge, ib. In what 


caſes they are liable for the annualrents of their pu- 


| 1 means, and in what caſes for annual of annual, 
They muſt authorize their pupils in actions at 


ey 49. And muſt be conveened with them, 50. 


How far they are liable to perſonal execution, ib. 
"Tutors counts, ib. What diligence is required i in 


the ſeveral kinds of tutors, 50, 51. Mutual oblige- | 


tions betwixt pupils and tutors, 45. 

Tutors teitamentar can only be named by the 
father, 46. The nomination is ſufficient without 
other ſolemnity, ib. They neither make faith nor 

find caution, ib. They exclude all others, ib. Tu- 


tors may be given by teſtament to idiots during 
The act of Parliament, anent 


their pupillarity, 52. 
tutors of i iciots extended to perſons deaf and dumb, 


| os Tutor of law, who they are, 46. 47. How they 
are enteted, 47 
 ordinaty, ib. 
muſt ſerve themſelves within year and day after they 
are in capacity to be tutors, ib. 
Totors-dative conſtitute by the King, 47. They 


may be given to ſtrangers being pupils, as to their 


eltates in Scotland, ib. Tutors-dative muſt both 
make faith and find caution, ib. All tutors muſt 
make inventary of their pupils eſtate, ib. All are 


free to accept or refuſe tutory, ib. Their is no ſa- 


lary due for their pains, 53. 


Pro-tutors ard pro-curators are liable in the ſame 


manner as tutors and curators for jatromiſſion and 
omiſſion,, 48. 
Factors for tutors exoner not the batar. both being 
liable to che pupil, 48. 
Cos tutors are liable in /olidum, 51. Some caſes 
excepted, ib. Theſe ſurviving, may act after the 
others death, unleſs they be nominate jointly, 48. 
Tutors have the cuſtody of the pupil's perſon, un- 
leſs they be immediately to ſucceed him, 48, 49. 


How rights taken by tutors or factors to * | 


ſelves of the pupils means accreſs to the pupil, 49. 
Tutors have no action againſt their pupils during 
the tutory, 49 (Nor then ante redditas rationes, 53) 
In ſome caſes they may, if the pupil have other 
' | tutors, 


They may be ſerved by any judge 
They mult find caution, ib. They 


| E UDAL rights, 202, 627. 


VE 


| tutors, 49. Aſſignations granted by tutors of their 
pupils means; are not effectual ante redditas rationes, 


ring her minority, 30. 


Suſpect and malverſing tutors may be removed, 
and how, 857 It is a popular action by the civil 


law, ib. Vide Overſeers. | 
Tutors and curators how to be cited, 684. Tu- 


tors cannot grant tacks to endure beyond their of- 
Now intromiſſion by tutors and curators 

. infers geſtion againſt their minors, 506. Legacies 
left to tutors are not due, if they accept not the tu- 


fice, 325. 


tory, 46. Ward gives not the ſuperior any prefe- 
rence to the tutory of the vaſſal, 264. 


Tutory how finiſhed, 51. Tutors named with, or 


without a guorum, 48. Tutors can only do neceſ- 


ſary deeds, 45, 49. After what manner an aliment 


muſt be determined to the pupil, 49. Tutor's oath, 
in what caſes good againſt the pupil, 50. 


v | 


' ULTIMUS HAERES, 446. In caſe of an ultimus heres, 
Creditors may adjadge lands and confirm themſelves 


_ executors-creditors in moveables, 447. The King 
is ultimus heres by his prerogative, and not the im- 


mediate ſuperior, ib. Any heir of what degree ſo- 
ever, excludes the u/timus heres, ib. Declarator of 


ultimus heres, 448, 604. 


ULTRONEOUS or officious "witneſſes, what, and 
what not, 718, 677. | 1 85 


| UNION of lands, by whom it is conſtitute, 230. The 
effect of union and erection, 209. . 


'UNLAW. Soch as are not worth the King's unlaw, 


how rejected from being witneſſes, 718. 
USANCE in bills of exchange, 109. Vide Bills. 
USE a ſervitude, 283. 1 


 USUCAPION, 367. 
_ USUFRUCT, 283. 


USURY.” Uſurary tacks in wadſets after redemption, 
344- Uſurary contracts, 137. Jide Annualrent, 
Society, Reverſion. e ES rand, 


UTERINE children come in pars paſſu to their defun&t 


- mother's ſhare of the haſband's moveables, with 


whoſe moveables they are, 528. 


UTI POSSIDETIS interdiftum, 642. 


<0 


2 | | S | 
VACANT ſtipends, &c. 318. Vide Stipends, Patrons. 
VAGRANT or latent perſons, Sc. how to be cited 


or charged, 580, 681, 745. 


| VALUATION, of teinds, 309, 310. The rule for 


valuing of teinds, 310. Vide Commiſſion. 
VALUE of martiage, 267, 268, 269, 601. Vide Avail. 
VASSAL. Vide Superior. 


VASTATION by public calamity, and its effects in 
location, 1 36. 7 5 5 


VENDITION of a ſhip in writ not neceſſary, but poſ- 
ſeſſion is ſufficient, 400, C ä 


The huſband is tutor and curator to his wife, du- 


o 


VENDITOR momini: tenetur prœſſare debit 
vero debitorem locupletem „ 


um ſubeſſe, non 
VERSO, attio in rem werſo, 72. 

VEXATION, how it infers juſt fear, 701. 

PTA, iter, aftus, 298. 


VICARAGE teinds, 308. The vicarage or ſmall 
teinds belong to the vicar, 310, 638. Vide Teinds. 


VIGILANTIBUS, non dormientibus, jura n 


394, 637. | 


V IVDICATIO. Rei windicatio, 62, 584. It is little 
uſed with us, 584, 653. It is a real action, 5 20. 


VIOLENCE Warning is not needful againſt violent 
or clandeſtine poſſeſſors, 646. Yet they cannot be 


diſpoſſeſſed, but by order of law, 649. 


VIOLENT PROFITS in ſpuilzies, 87. In ejections 
and intruſions. 90. Violent profits after removings, 
337. Vide Ejection, Intruſion. Actions for vio- 
lent profits, 651. The nature of violent profits in 


removing. fc. gt, 651. It is ordinarily the double 


mail in houſes, 90, 651. The Author's opinion 


that as to violent profits, the purſuer ſhould have 


his oath in lilem, 651, Summons for violent pro- 
fits, 652. | | 


PIRGINITATIS figna, 5, 735. 


VIS ET METUS, 78. Deeds extorted by force 
or fear are null, ib. The ſeveral qualities that muſt 
concur to make vis et metus relevant, ib. Vide im- 


priſonment. Actions on vir elided by ratification 


on oath, 78, 151. How far it is competent by ex- 
ception, 704. Vis et metus whether relevant againſt 


public tranſactions, &c. 151. Vide Caule Onerous, 


Oath, Rewerentia Maritalis. 


Vs, See Metus. 


VISITATION of the ground by occular inſpection, 
„„ „ | 


| VITIOUSINTROMISSION is elided bythe defun&t's 


dying at the horn, his eſcheat being both gifted and 
declared before intenting of the cauſe, 507, 542. 


unleſs the gift be ſimulate, 542. Vitious intromiſſi- 
on is extended againſt all intromittors, ftrangers, 


and others, 540. Who are all liable in folidum, ib, 


Whether the defender, may except againſt the pur- 


| ſuer of this action, as being likewiſe a vitious intro- 
| children procreate betwixt her and that huſband 


mitter, 541. How vitious intromiſſion is purged, 
ib, The purfuer needs not condeſcend, but libel 
intromiſſion in general, ib. Vitious intro miſſion is 


mainly competent to be purſued by creditors, ib. In 


what caſes, and how by legatars, ib. Vitious intro- 
miſſion muſt be univerſal, and how that is to be un- 


derſtood, ib. It is excluded. if an executor be con- 


firmed before citation, though after intromiſſion, ib. 
Whether confirmation of executors-creditors be ſuf- 
| ficient, ib. It is elided in ſome caſes by confirma- 
tion, even after citation, ib. The defence of con- 
firmation, is elided by a reply of ſuper- intromiſſion, 
42. Vitious intromiſſion is excluded by any co- 
Jourable title, ib. How far it is taken away by the 
intromittor's death, ib. And how far by acquiring 
bona fide, ib. | as 


VOLUNTARY RIGHTS, See Diligence. 


VOTES to be put in the Court of Seſſion are firſt to 


be wrote in mundo, 800. Vote to be ſtated firſt on 


dilators, 794. Next on defences, replies, &c. 796. 


Is only Rated where two Lords declare, they differ 
10D i 


- was 


© 


WA 


com the Prefident, 795, 800. Tn what terms to 


be ſtated in diicuſing cauſes, 800, 


W 
WZ DS ETS. 339 How they differ from ſole of lands 
under revertion, 128. Wadſets proper and impro- 
per, 343. el ſeg, How inhibition extends to wad- 
lets, Oc. 769. Premonition to receive money for 
redemption of wadſets, 345, 587. Redemption of 
wadſets, 346. Tacks in wadſets after redempti- 
on become valid, 326, 344. Vide Reverſion. Re- 
nunciation of uadſets and grants of redemption, 
344. They ſhould be regiſtrate, ib. Requilition 


by the wadletter, 340. Terces of wadſets how they 


continue after redein; ption, 290. 


WAITH. GOODS, 438. They muſt be proclaimed, 
63. Po if rot fought after, they become the pu- 
bile s, © 3» wg Otherwiſe to meddle with them iS 
the: 6 OS 


WAKENING. Summons of wakening, in what caſes 


needful, 563, 660. Actions of transferring and 
wakenirg, 660. There is no need of wakening, 


where thc ſummons lies over by the rolls falling be- 


hind, ib. Nor do concluded cauſes need wakening, 
Ut Rt 8 1 


WAND of ps ace, and iis use, 747. 748. 


WARD. It is the moſt proper ſeudal right, 220, 
Were a holding is unclear, it is conſtrocted to be 
ward, ib. 

Ward and non-entty are granted in exchequer by, 
<biftinit gifts, 267. Requires nat declarator, 264. 
Exciuded by the terce and courteſy. 265, Warda- 


tars not liable to pay any of the voſſals debis/of as: 


| bay though juſtly it might be otherwiſe, 266. 

V ardatary, &-. are liable for the heir's aliment, 266, 
601. Vd Taxt-ward, Aliment. Ward -holdings, 
220. The heir einnot enter till majority, if male, 


or till fourteen years of age, if a female, 204, 272, 


493. How far ward-lands may be feued, 220, 221, 


204, 265. Ward of old reached the cuſtody of the 


perion, but our later cuſtom prefers the tutor, 49, 


264. Nor gives it the ſuperior any preference as 


to the vaſai's tutory, 264. Ward how excluded by 


arprifing, 409. 265, 266 Marriage of ward-val- 
fals, 207. Vide Marriage. Tacks tlcep during the 


ward and non- entry of the ſeiter, 320 Difference 


betwixt confirmations granted by the King, and 
thoſe granted by other ſuperiors. as to ward, 264, 


265. Diſpenſalion for entering heir to ward-lands 


before majority, may be granted by any ſuperior, 


493. But they exclude not the benefit of the ward, 


ib. Marches ſet by the vaſial, when valid againſt 7 


the wardatar, 266, Servitudes when effectual a- 
gain wardatars, ib. Vide Recognition, . 


'WARDING. Acts of warding, 744. 
WARNING not needful againſt intruders or ejecters, 


go. Nor generally againſt vitious, violent, or clan- 
deſline poſleſſors, 646. Precepts of warning, 333. 

They need only be on forty days, though che par- 
ty be out of the kingdom, yet the ſummons of re- 


moving thereon, mult in that caſe be on ſixty days, 
643. Preſcription of warning is in three years. 645. 
Cottars need no particular warning when the tenant 
is warned, 646. Vide Removing, Inhibition, 


WARRANDICE. 131. The ſeveral kinds of war- 


randice, 231. Its effects, 232. Some doubts there- 
anent, 233. It preſcribes not from the date of the 
obligation, but hom the time of diſtreſs, 370. War- 
rancice granted by the King, in what caſes effectu- 
al, 204, 235, 664. Ordinarily it imports but protec- 
tion by law, 664. Vide King. Warrandice by 
church-men, whether effectual againſt their ſueceſ- 


wr 


ſors in office, 235. Baſe infeſtments of lands in 
warrandice, 217, 669. Abſolute warrandice implied 
in ſale, 135. No warrandice is expreſſed in the ju- 


dicial fale of bankrupts lands by roup, 768. What 


warrandice is there implied, 773. Inhibition on ob- 
Jigements | of aps gras. 620. Vide GN 


WATERGANG, 298. 
WATERING, 298, 


W and paſſages, how common, 170. King s high- 


ways, 297. Purprilion thereon, 361. Grals aud 
fruits on high-ways, 171. Servitude of ways and 
paliages, how convicute, 293. Deſtinction of ways, 
295. Ways public and N TP Atlus, via, 
iter, 298. 


WiTNESSES not allowed to prove extinction of a2 


debt by delivery of the bond, c. to tne granter, 67. 


Te having of writs, probable by witneſſes, 68. 


Chirographum opud debitorem repertum, præſumitur ſolu- 


tum, this preſumption will not be allowed to be ta- 


ken away by witneſſes, 67. Naked emiſſion of 
words not probable by witneſles, 152. A man's 855 | 
ot 


neral denying to have been a witneſs, imports 
non mimin, 211. In what caſes witneſſes are admit- 


ted to prove fraud, $1, 572. When admitted to 
prove promiies, G5, 716. They are not admitted 


in caſes where writ may, and uſes to be interpoſed, 

656, 715, 716. Or where it is agreed to be adhi- 
bited, 716. How they are admitted for proving 
the tenor of writs loit, 657. Witneſſes received, 


that their teſtimonies may he in relentis, 708. Wit 


neſſes in the King's charters, 205. Witneſſes ex- 


amined ad rimandam weritazem, 572. Witneſſes 
ſometimes admitted, though not cited, 678. Wit- 


neſſes emergent, how far receivable, 708. 


Commiſſions to examine witneſſes, 708. Dili- 
gence by horning againſt witneſſes, needs not be re- 
| gillrate, ib. Nor does it infer eſcheat, 708, 746. 
Witneſſes in the firſt diligence dying, or going out 
of the country, dil:gence will be granted againſt o- 
thers, 708, 738. But a new term for caption a- 
gainſt theſe will not be granted, 708. Except it be 
indireily, 733. Witneſſes in ſolemn inſtruments 


moſt ſubſcribe, 71 1. Teſtimonies of witneſſes taken 
in one proceſs, do not regularly prove in another, 
711, 712. Yet in ſome caſes they may, 712. Pro- 


| bation by witneſſes, 715. Witneſſes ſhould be ſo- 


lemnly and judicially ſworn, 716. Who are inhabile 
witneſs, 716, 717. Huſband and wife, parents 


and children, are commonly inhabile witneſſes, 717. 
| Intereſt in the cauſe is a good objection againſt a 
witneſs, but not that fowet conſimilem cauſam, 717. 


Grounds of objection againſt witneſſes, where there 


is no penuria, 717, 718. As if they be prompted 


and inſtructed in what terms to depone, 718. Wo- 


men are rejected from being witneſſes in cauſes mere 


ly civil. unleſs they be neceſſary witneſles, 719. 


How witneſſes are cited, ib. Witneſſes omni excer- 
290 


tione majores, 718, 720. Witneſſes received cum no- 


ta, 720. 


The Ordinary cannot adviſe depolticne of witneſ⸗ 
ſes, though they bear nothing but zi h⁰ norunt, 739. 


The order of advifng the teſtimonies of witneſſes, 


740. Rules for adviſing inconſiſtent writs-or teſti- 


monies, 741. When conſent will be inferred from 


a party's ſubſcribing only as witneſs, 100. In- 


queſts are partly witneſles, and partly judges, 489. 
Legacies within 100 1, may be proven by witneſſes, 


526. 
Publication of the teſtimonies of witneſſes, 568, 


569, 719, 723; 749. 


WIVES. Une ſequitur domicilium wiri, 29. Wien 
liferents belong not to the huſband jure nmariti 32. 
(Though the contrary be inſinuate, 431.) Wives 
may reſt without their huſbands conſent, 526, Their 
immunities from horning, caption, Se. 37. 8 * 

larly 


P. 
the” | | | | | 
P. 256. I. 49. after ward, add ** ; and at the foot of the page, add e See below III. 2. 12. 


WR 


larly a wife's eſcheat or liferent falls not on any horn- 
ing execute againſt her during the marriage, 30, 
Vet in ſome caſes it doth, ib. A wife cannot charge 
or puriue without her huſband's concourſe, ib. Some 
ſpecial caſes excepted, ib. Nor can ſhe prdinarily 
purſue or charge her huſband, 3o, 620, 621. But in 
a few caſes, 30, 620, 621. See Inhibition. A wife's 


implement of their contracts of marriage, 37. 129, 
662. If the wife predeceaſe, her executors have the 
half or third of the huſband's moveables, 37, 38. 


den his executors, 29. Huſband and wife, parents 


poſita negotiis, 31, 33. Reverentia maritali; in wives, 


moveables, 458, 528. Relict's part, not exbauſtable 


phernaita, or habiliments and ornaments, fall not 
' ſhe hath a ſhare of the huſband's, 37. 
WOMEN. See Witneſſes, 


| OO and CO AL, 248. How far liferenters, war- 


datars, c. have right thereto, 248, 254. Sylva 
cædua, 248. Action competent to the har againſt 
cutters of wood, 631. DE 


WORDS, how obligatory, :9;,. 96 Oer n due de 


ore fideli cadit in debitum, 96. Verba ſunt interpretan- 


qu contra proferentem, qui potuit. fibi clarius legem dix- 
iſe, vel mentem apertius explicaſſe, how far it holds, 


714. naked emiſſion of words not probable by wit- 


neſſes, 1852. | 


WRECK-GOODS. 438. They become eſcheat, as 
publick, 63. Which ought not to exclude the own- | 


er, if he can be known, 438, 439. In what caſes 


this holds, 169, 170. Our law in this caſe as to 


| ſtrangers, 170. See Contribution, Lex Rbodia. 


5 WRITERS and OBSERVERS of our cuſtoms and de- 


ciſions, 1999. 


obligation after contract and marriage, how far null, 
31, 32, 100. What was formerly their privilege ſor 


The wife's mournings after the huſband's deatii bur- 


and children, are inhabile witneſſes, 717. A man 
cannot interdict himſelf to his wife, 56, 57. Præ- 


and whence inferred, 79, 701. Relict's part of 


by any debt of the huſband's bearing annualrent, 
459, 531. See Bonds, Baſtardy. The wife's para- 


under the jus mariti, 30, 31, 37. Vet if ſhe ſurvive, 


| WRONG has no warrant, 554. 


Z. A 


WRITERS name and deſignation, 712. Writters or 

clerks to the fignet, 544. See Clerks, They are 

- Inſtitute as a part of the college of juſtice, 573, 581. 
How far they mult keep the old ſtyle, 5 8 1. 


WRIT. Probation by writ, 708. Writ comprehends 
both chirographum and tybographum, 709. Writs 
ſhould be read at the ſubſcribing, 81. Agreements 

requiring writ, may be reſiled from, if writ be not 
interpoſed, 22, 97. Writ neceſſary in infeftments, 
202. The ancient and modern way of attefting 
writs, 709, 710. Private and public writ, 710. 
Writs vitiate in ſub/fantialibus not probative, 712. 
What theſe ſabſtantialia are, ib. Grounds of ſuſpi- 
cion againſt writs, 711. et ſeg. How writs are to 
be interpreted, 714. Writ cannot ordinarily be ta- 
ken away by witneſſes, 572, 776. Yet in ſome 
caſes, ex nobili officio, it may, 572, 657, 776, Rules 
for adviſing inconfiſtent writs or teſtimonies, 741. 

How far parties whoſe writs are deſtroyed, may be 
cognoſced heritable poſſeſſors of lands, 202, 73. 
Delivery of writs. See Delivery. Regiſtration of 

writ. See Regiſtration, How the law of foreign 
nations, where writs are made, regulates the man- 
ner of probation with us, 11, 5 26. Legacies within 
100 |. may be left by word, without writ, 525. How 
ſervitudes are ſaid to be conſticute without writ, 294. 
Writ taken in another perſon's name preſumed a 
truſt, not a donation, 69, : | 


7 


WRONGOUS IMPRISONMENT. Sie Impriſon- 
ment. | 5 „ 


 WRONGOUS INTROMISSTON. Actions of ſpuil- 
_ zie and wrongous intromiſſion. 65 2. How they dif- 
fer, 653. Wrongous intromiſſion does not neceifari- 
ly imply that the entry to poſſeſſion was by wrong, 
053. Exceptions againſt it, 664, 


ZAIRS and CRUIVES, 245. 
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p. 15 14. for degrees read degree - and at the foot of the page, dele MS. A. B. and H. and add, See below 
P. 19. (in the note) after Parl. 1606. c. 11. add, and Parl. 1661. c. 56. 


P. 21. I. 22. after children, add, from the MS. the obligations betwixt 
P. 84. dele note ** except the reference at the end of it 5; 


254. I. 37. after Service, add,. And in the note ** J. 3. for * in money, only the” read, © in money only, 


381. for /ateri præſentium read latori prefentium. 
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